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higher level review of action agency
decisions.

Response D: The final rule does not
include a time frame for resolving
disagreements, nor does it specify
sequential levels of review. Likewise,
the final rule does not call for
suspending action agency decisions
pending higher level review. NMFS
relies on other agencies to agree to
further review of decisions that are
inconsistent with NMFS’ EFH
Conservation Recommendations,
including the procedures and time
frames for such review. Procedures for
Council involvement in higher level
review are already discussed in the
regulations, and may be elaborated upon
if appropriate in any written procedures
NMFS might develop to refine the
process in the future.

34.Comments on Compliance with
Applicable Laws and Executive Orders

Comment A: One commenter asked
for clarification on the relationship
between the interim final rule and
Executive Order 12962 on Recreational
Fisheries.

Response A: Although the EFH
regulations and Executive Order 12962
both promote the themes of
sustainability and interagency
cooperation, there is no direct
relationship between Executive Order
12962 and the Magnuson-Stevens Act
EFH provisions. Executive Order 12962
was specifically designed to restore and
enhance aquatic systems to provide for
increased recreational fishing
opportunities nationwide. Executive
Order 12962 established the National
Recreational Fisheries Coordination
Council (the Coordination Council) to
develop and encourage partnerships
between government and private sports
fishing and boating groups to foster
aquatic conservation that benefits
recreational fisheries. The Coordination
Council was to promote conservation
awareness of aquatic restoration
programs and evaluate the effects of
Federal activities on recreational
fishing. The EFH regulations pertain to
all federally managed species without
distinguishing between commercial and
recreational fisheries. The EFH
regulations establish procedures to
identify important habitats and evaluate
the effects of various actions on EFH,
rather than on recreational or
commercial fishing.

Comment B: Several commenters
questioned whether NMFS had met its
responsibilities under the Small
Business Regulatory Enforcement
Fairness Act (SBREFA), Title II of the
Unfunded Mandates Reform Act, and
Executive Order 12866.

Response B: The Regulatory
Flexibility Act (RFA), as amended by
SBREFA, requires federal agencies to
prepare an initial and final regulatory
flexibility analysis for a rule unless the
agency can certify that the rule will not
have a significant economic impact on
a substantial number of small entities.
The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce made such a
certification to the Chief Counsel for
Advocacy of the Small Business
Administration, as required by 5 U.S.C.
605(b). Therefore, NMFS was not
required to complete an initial or final
regulatory flexibility analysis under
RFA.

Under the Unfunded Mandates
Reform Act, Federal agencies are
required to enter a consultation process
for any rulemaking that places
responsibilities on another level of
government (e.g., states) without paying
the costs for carrying out these duties.
Title II describes analyses and
consultations that agencies must
undertake for rules that may result in
expenditures over $100 million in any
year by state, local, and tribal
governments, or the private sector. This
rule will not require any expenditures
by, nor place any responsibilities or
duties on, state, local, or tribal
governments, or the private sector. EFH
consultations regarding Federal permits,
licenses, or funding could lead the
responsible Federal agency to restrict or
limit the proposed action, which may
result in indirect costs on the entity
seeking the authorization or funding.
However, any such requirements would
be imposed at the discretion of the
responsible Federal agency, and it
would be speculative to evaluate such
costs in conjunction with this
rulemaking. Therefore, NMFS was not
required to develop an assessment of the
effects of this rule on other levels of
government or the private sector.

The final rule has been determined to
be significant for the purposes of
Executive Order 12866. As such, NMFS
submitted this rule to the Office of
Management and Budget (OMB) for
review and approval.

Comment C: One commenter thought
the finding of no significant impact
under the National Environmental
Policy Act ignores the substantial
amounts of staff time and other
resources that Federal agencies will
divert from other priorities to meet the
EFH requirements.

Response C: NMFS completed a
revised EA that addresses how the final
rule could affect various parties,
including Federal agencies. The
provisions of the final rule related to

Federal agency consultation with NMFS
could result in an expenditure of time
and resources that detracts from other
activities. However, the rule implements
a clear requirement in the Magnuson-
Stevens Act for Federal agencies to
consult with NMFS on any action that
may adversely affect EFH. The rule
provides guidance on required
information for consultations and
encourages agencies to combine the
consultation process with existing
environmental review procedures, so
that consultations will be completed in
an efficient and effective manner.

Changes from the Interim Final Rule

NMEF'S restructured parts of the
section detailing the EFH contents of
FMPs by providing a separate overview
of the mandatory requirements and
separating into distinct sections the
guidelines for addressing general habitat
information, information necessary to
describe and identify EFH, and
considerations for determining the
limits of EFH. NMFS also restructured
the section addressing fishing activities
that may adversely affect EFH by
separating into distinct sections the
guidelines for evaluation of fishing
activities and minimization of adverse
effects. NMFS made these changes in
response to commenters’ concerns about
a lack of clarity in the interim final rule,
and based on NMFS’ experience
working with the Councils to add EFH
information to existing FMPs.

NMFS reorganized parts of the
coordination, consultation, and
recommendation procedures by
providing a separate summary of the
five approaches for conducting EFH
consultation; addressing the
requirements for EFH Assessments
before providing the procedures for each
approach for EFH consultation; and
placing the requirements for
programmatic consultations in a distinct
section. NMFS made these revisions in
response to commenters’ concerns that
the consultation requirements were
confusing and difficult to follow.

The changes to the rule are
predominantly technical or
administrative in nature and clarify
intent or otherwise ease implementation
of the EFH provisions of the Magnuson-
Stevens Act. The following changes are
listed in the order that they appear in
the regulations. Grammatical or other
minor changes are not detailed. Unless
otherwise discussed below, the rationale
for why changes were made from the
interim final rule is contained in the
Comments and Responses section.

In many cases throughout the final
rule “effect” or “affect” replaces
“impact” because the Magnuson-



2370

Federal Register/Vol. 67, No. 12/ Thursday, January 17, 2002/Rules and Regulations

Stevens Act uses ‘“‘affect”” in the
applicable provision of the statute, and/
or to reflect common usage of the terms
in the fields of ecology and
environmental assessment. Also,
“Federal agency” or “agency” replaces
“Federal action agency” or “‘action
agency’” in many places throughout the
rule. This change eliminates
redundancy and simplifies the text,
particularly given that many sections of
the rule only apply to Federal agencies
with actions that may adversely affect
EFH (i.e., Federal action agencies).

Throughout the final rule the phrase
“fishery management unit” replaces the
acronym “FMU” to improve
understanding. “Action” replaces
“proposed action” in many places to be
inclusive of all types of agency actions.
In several instances throughout Subpart
] of the final rule “life stage’ replaces
“life history stage” to use the more
common scientific term. In several
places throughout Subpart K, “existing
environmental review process” replaces
“existing consultation process” to
encompass environmental reviews that
are not consultations per se.

In a number of places throughout the
final rule, paragraphs have been
renumbered and references to
paragraphs and sections have been
changed to reflect the renumbering.

In § 600.805, paragraph (a), “EFH
provisions” replaces ‘‘provision on
EFH” to improve clarity.

In §600.805, paragraph (b), “An FMP
may” replaces “A Council may” to
clarify that FMPs are the appropriate
vehicle to discuss habitat for species not
included in the fishery management
unit, if a Council chooses to do so.

In §600.810, paragraph (a), NMFS
modified the definition of “‘adverse
effect”” by deleting the parenthetical
examples of direct and indirect effects
and instead explaining that “Adverse
effects may include direct or indirect
physical, chemical, or biological
alterations of the waters or substrate and
loss of, or injury to, benthic organisms,
prey species and their habitat, and other
ecosystem components, if such
modifications reduce the quality and/or
quantity of EFH.” The definition also
includes new language to clarify that
“Adverse effects to EFH may result from
actions occurring within EFH or outside
of EFH and may include site-specific or
habitat-wide impacts, including
individual, cumulative, or synergistic
consequences of actions.”

In § 600.810, paragraph (a), the
definition of “Council” omits the word
“Secretarial” to be consistent with the
definition of this term in § 600.305(c)
and 600.910(a).

In §600.810, paragraph (a), the
definition of “habitat area of particular
concern” refers to areas identified
pursuant to § 600.815(a)(8) rather than
§600.815(a)(9) because the final rule
includes renumbered paragraphs.

In §600.815, paragraph (a), a new
paragraph (1) entitled ‘“Description and
identification of EFH” replaces the
former paragraphs (1) ‘‘Habitat
requirements by life history stage” and
(2) “Description and identification of
EFH.” As discussed above, the new
organization clarifies the mandatory
contents of FMPs by providing a
separate overview and separating into
distinct sections the guidelines for
addressing general habitat information,
information necessary to describe and
identify EFH, and considerations for
determining the limits of EFH. The
language within this paragraph includes
much of the language from
corresponding sections of the interim
final rule. Substantive changes are
described below.

In §600.815, paragraph (a), the
description of Level 1 information
(formerly § 600.815(a)(2)(i)(C)(1); now
§600.815(a)(1)(1ii)(A)(1)) clarifies that
distribution data need not necessarily be
limited to systematic presence/absence
sampling data. The word “‘distribution”
replaces “‘presence/absence” and
“geographic range” replaces
“distribution.” The paragraph also
includes a new sentence: ‘“Habitat use
may also be inferred, if appropriate,
based on information on a similar
species or another life stage.”

In §600.815, paragraph (a), a new
paragraph (1)(iii)(B) says that in the
absence of information to identify
habitat usage by a given species or life
stage, EFH should not be designated.

In §600.815, paragraph (a), the former
paragraph (2)(ii)(A) (now numbered
(1)(iv)(A)) includes a new introductory
sentence. The word ““described”
replaces “obtained through the
analysis” and “identified as EFH of
managed species” replaces ‘‘protected
as EFH for managed species.” The
words “at each life stage” now appear
at the end of the sentence regarding
Level 1 information. The sentence
regarding Level 2 through 4 information
appears in a different place in the
paragraph to improve organization, and
instead of saying the information should
be used ““to identify the habitats valued
most highly within the geographic range
of the species” the sentence includes
new language to identify “habitats
supporting the highest relative
abundance; growth, reproduction, or
survival rates; and/or production rates
within the geographic range of a
species.” In the same paragraph

“distribution” replaces ‘“presence/
absence” and the former “identify those
habitat areas most commonly used”
reads “identify EFH as those habitat
areas most commonly used”” because the
purpose of the analysis is to identify
EFH, if sufficient information is
available. A new sentence advises
Councils to explain the analyses
conducted to distinguish EFH from all
habitats potentially used by a species,
which will improve understanding of
the basis for the designations. The
paragraph omits three sentences: ““Areas
so identified should be considered
essential for the species. However,
habitats of intermediate and low value
may also be essential, depending on the
health of the fish population and the
ecosystem. Councils must demonstrate
that the best scientific information
available was used in the identification
of EFH, consistent with national
standard 2, but other data may also be
used for the identification.” The first of
these sentences is unnecessary since
references to identifying EFH now
appear earlier in the paragraph. The
second sentence is unnecessary and
confusing since other provisions of the
rule allow Councils to identify EFH
broadly if warranted, and in such cases
the habitats would not be regarded as
intermediate or low value. The third
sentence is unnecessary and redundant
with the requirements of the Magnuson-
Stevens Act.

In §600.815, paragraph (a), a new
paragraph (1)(iv)(B) includes more
specific guidance for the text
descriptions of EFH.

In §600.815, paragraph (a), in the
former paragraph (2)(ii)(B) (now
numbered (1)(iv)(C)), “may” replaces
“should” so that the rule permits, but
no longer strongly recommends,
considering all habitats currently used
by a species to be essential, as well as
certain historic habitats, if a species is
overfished and habitat factors may be
contributing to the species being
identified as overfished. Councils
should make this determination on a
case-by-case basis. In the same
paragraph, “should be reviewed and
amended” replaces “should be
reviewed, and the FMP amended”
because in many cases the identification
of EFH can be amended via a framework
adjustment rather than a full FMP
amendment.

In § 600.815, paragraph (a), in the
former paragraph (2)(ii)(C) (now
numbered (1)(iv)(D)), ‘“Areas described
as EFH will normally” replaces “EFH
will always.”

The final rule omits the language that
appeared as § 600.815 (a)(2)(ii)(D) of the
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interim final rule to eliminate
redundancy.

In §600.815, paragraph (a), the former
paragraph (2)(ii)(E) (now numbered
(1)(v)(E)) omits “or species assemblage”
and includes two new sentences to
explain the conditions for designating
EFH for species assemblages.

In § 600.815, paragraph (a), in the
former paragraph (2)(ii)(F) (now
numbered (1)(iv)(F)), “stream or river
blockages” replaces “fish blockages” to
be more accurate about the problem to
be address by improved fish passage
techniques. The text omits the words
“or quantity”” before “measures” to
eliminate jargon and redundancy. The
word ‘“‘necessary’’ replaces ‘‘essential”’
to improve consistency with the
Magnuson-Stevens Act.

In § 600.815, paragraph (a), in the
former paragraph (2)(iii) (now numbered
(1)(v)), the final rule contains new
language to clarify the guidance for
mapping EFH. The changes are intended
to encourage more explicit and
informative EFH maps in FMPs, based
on NMFS’ experience with maps
produced using the guidance in the
interim final rule. The new language
requires that FMPs include maps that
display, within the constrains of
available information, the geographic
locations of EFH or the geographic
boundaries within which EFH for each
species and life stage is found. The new
language also encourages Councils to
map different types of habitat
designated as EFH to the extent
possible; to use maps to distinguish EFH
from non-EFH areas; to confer with
NMFS regarding national mapping
standards; and to include maps of
HAPGs.

Section 600.815, paragraph (a)(2)
includes reorganized and expanded
guidance regarding fishing activities
that may adversely affect EFH (formerly
addressed in paragraph (a)(3)). The final
rule includes separate subsections on
the evaluation of fishing activities and
minimization of adverse effects, and
explains in more detail the information
that Councils should address in these
portions of FMPs.

In § 600.815, paragraph (a), the former
paragraph (3)(iv) (now numbered
(2)(iii)) includes a new title,
“Practicability,” and omits the phrase
“whether, and to what extent, the
fishing activity is adversely impacting
EFH, including the fishery” to eliminate
redundancy. The language also omits
the phrase “and whether the
management measures are practicable,
taking into consideration” to eliminate
redundancy. To clarify the intent of
considering costs and benefits, the
words “‘the long and short-term costs

and benefits of potential management
measures to EFH, associated fisheries,
and the nation” replace “‘the long and
short-term costs as well as benefits to
the fishery and its EFH, along with other
appropriate factors.” A new sentence
clarifies that Councils are not required
to perform a formal cost/benefit
analysis.

In § 600.815, paragraph (a), in the
former paragraph (4)(i) (now numbered
(2)(iv)(A)), “damage to EFH” replaces
“physical damage in EFH” because
adverse effects are not limited to
physical effects.

Section 600.815, paragraph (3) is new.
The paragraph clarifies that FMPs must
identify threats to EFH from fishing
activities that are managed under laws
other than the Magnuson-Stevens Act,
such as state managed fisheries or those
fisheries managed by other agencies.
The language addresses non-Magnuson-
Stevens Act fishing directly, whereas
the interim final rule more indirectly
stated in § 600.815(a)(3)(ii) that FMPs
must assess all fishing equipment types
used in EFH.

In §600.815, paragraph (a), the former
paragraph (5) is now numbered (4). The
title of the paragraph omits
“Identification of” to reduce wordiness.
The sentence “FMPs must identify
activities other than fishing that may
adversely affect EFH” replaces “FMPs
must identify activities that have the
potential to adversely affect EFH
quantity or quality, or both.” This
change clarifies that the requirement is
to identify all adverse effects to EFH
from non-fishing activities. The same
paragraph omits language saying that
FMPs should describe the EFH most
likely to be adversely affected and
should explain the mechanisms that
may cause the effects, because this
language is redundant with the sentence
saying that FMPs should describe
known and potential adverse effects to
EFH. The paragraph also omits two
sentences regarding geographical
analysis of non-fishing impacts, because
Councils should have the flexibility to
analyze potential impacts using any
suitable approach.

In §600.815, the former paragraph
(a)(6) is now numbered (a)(5). To
provide context, the explanation of
cumulative impacts appears at the
beginning of the paragraph rather than
later. The words “the cumulative
impacts of” appear before ““fishing and
non-fishing activities” to emphasize that
the focus is cumulative effects. To
emphasize EFH over other fish habitat,
the term “‘the function of EFH” replaces
“habitat function” and “EFH” replaces
“the managed species’ habitat.” The
paragraph omits the discussion of

cumulative impacts from fishing that
appeared in the interim final rule,
because the final rule addresses
cumulative impacts from fishing as part
of the evaluation of fishing activities
that may adversely affect EFH
(§600.815(a)(2)(i)). The paragraph omits
other language from the interim final
rule that described suggested contents of
cumulative impacts analyses and
mapping for cumulative impacts,
because Councils should have flexibility
to evaluate cumulative impacts using
any appropriate methods. The
paragraph omits discussion of research
needs pertaining to cumulative impacts
because research needs are covered
adequately in § 600.815(a)(9). The
paragraph also omits language regarding
schedules for research because Councils
have no control over such schedules.

In § 600.815, the former paragraph
(a)(7) is now numbered (a)(6). To more
accurately reflect the statutory language,
the text states that “FMPs must identify
actions to encourage the conservation
and enhancement of EFH, including
recommended options to avoid,
minimize, or compensate for”” adverse
effects. The paragraph omits “and
promote the conservation and
enhancement of EFH” to better reflect
the Councils’ role as outlined in the
EFH provisions of the Magnuson-
Stevens Act. The paragraph also omits
the general recommendations and
options for conservation and
enhancement that appeared in the
interim final rule.

In § 600.815, the former paragraph
(a)(8) is now numbered (a)(7). The
words “may be” replace “is”’ because
loss of prey does not always constitute
an adverse effect on EFH and managed
species. The first sentence omits the
word “‘a”” before “managed species”
because adverse effects may apply to
more than one species. To clarify that
the consideration of effects to prey is
consistent with the Magnuson-Stevens
Act, the phrase “‘because the presence of
prey makes waters and substrate
function as feeding habitat, and the
definition of EFH includes waters and
substrate necessary to fish for feeding”
replaces “because one component of
EFH is that it be necessary for feeding.”
To clarify the conditions under which
effects to prey should be considered, the
phrase “may be considered adverse
effects on EFH if such actions reduce
the quality and/or quantity of EFH”
replaces “may be considered adverse
effects on a managed species and its
EFH.” The word “list” replaces
“identify”” and “discuss” replaces
“generally describe” to be clearer about
how FMPs should address prey species
and their habitat. The final rule omits
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the sentence from the interim final rule
saying that actions that cause a
reduction of the prey species population
should be described and identified. This
language caused confusion about the
scope of the required analysis, and was
substantially redundant with other text
in the paragraph.

In § 600.815, the former paragraph
(a)(9) is now numbered (a)(8). The final
rule combines the two introductory
sentences from the interim final rule to
be more concise, and the word
“considerations” replaces ““criteria.”

In §600.815, the former paragraph
(a)(10) is now numbered (a)(9). The final
rule includes much more concise text to
explain that FMPs should identify the
research and information needed to
improve upon the description and
identification of EFH, the identification
of threats to EFH from fishing and other
activities, and the development of
conservation and enhancement
measures for EFH.

In §600.815, the former paragraph
(a)(11) is now numbered (a)(10). The
final rule omits the words “including an
update of the equipment assessment
originally conducted pursuant to
paragraph (a)(3)(ii) of this section” to
eliminate redundancy. The final rule
clarifies that Councils and NMFS
should “revise or amend EFH
provisions as warranted based on
available information.” The final rule
omits the language stating that “each
FMP amendment should include a
provision requiring review and update
of EFH information and preparation of
arevised FMP amendment if new
information becomes available”” and
instead says that “FMPs should outline
the procedures the Council will follow
to review and update EFH information.”
The final rule adds a sentence to
provide guidance on the type of
information the Councils and NMFS
should examine when updating the EFH
provisions of FMPs. These changes
better reflect the process for revising
FMPs based on a review of current
information. The language in this
section also clarifies that the Councils
should report on their review of EFH
information as part of the annual Stock
Assessment and Fishery Evaluation
report. The new words “all EFH” clarify
the type of information that needs to be
reviewed at least once every five years.

In §600.815, the final rule omits
paragraph (b) of the interim final rule to
eliminate redundancy with
§600.805(b)(1).

In § 600.815, the former paragraph (c)
is now (b) and the heading includes the
words “for Councils” to clarify that the
EFH recommendations referred to in
this paragraph are recommendations

from NMFS to the Councils. The final
rule adds new text explaining the intent
and timing of NMFS’ written
recommendations to assist the Councils
in identifying EFH and adverse affects
to EFH, and incorporating EFH
information into FMPs. The paragraph
omits several sentences from the interim
final rule that provided for public
review of NMFS’ written EFH
recommendations.

In § 600.905, paragraph (c), “NMFS”’
replaces “the Secretary” to clarify that
the NMFS is the agency responsible for
working with the Councils. Additional
language changes in this paragraph
serve to simplify the language and
reduce wordiness.

In §600.910, paragraph (a), the final
rule modifies the definition of “adverse
effect” in the same manner as in
§600.810(a). The final rule omits the
definition of “Council”” provided in the
interim final rule because the definition
was originally meant to provide for
NMFS’ comments under section
305(b)(3) of the Magnuson-Stevens Act,
allowing NMFS to comment as a
Council for FMPs developed by the
Secretary. This provision is unnecessary
since NMFS comments will be provided
under section 305(b)(4)(A).

In §600.910, paragraph (a) also
includes a new definition for
“anadromous fishery resource under
Council authority” to clarify that the
term means an anadromous species
managed under an FMP. The interim
final rule discussed anadromous fishery
resources in § 600.930(c), and NMFS
explained that provision in the
preamble to the interim final rule at 62
FR 66546. Upon further consideration,
NMEFS determined that § 600.930(c) and
the preamble were not sufficiently clear
as to what species should be considered
anadromous fishery resources under
Council authority for purposes of
section 305(b)(3)(B) of the Magnuson-
Stevens Act. Since Councils may not
have sufficient expertise regarding non-
managed anadromous species to provide
the comments and recommendations
that are required by section 305(b)(3)(B)
of the Act, NMFS determined that the
most appropriate interpretation of that
section is for “anadromous fishery
resource under Council authority” to
mean those anadromous species
managed under FMPs.

In §600.915 the final rule adds the
phrase “and the general public” and
“EFH” replaces “‘such habitat.”

In §600.920, paragraph (a)(1), the
phrase “actions that were completed
prior to the approval of EFH
designations by the Secretary” replaces
the phrase “completed actions.” The
second sentence of the paragraph adds

the phrase “if the renewal, review, or
revision may adversely affect EFH” to
the end of the sentence. The final rule
adds a reference to paragraph (j) of this
section to refer to the procedures for
programmatic consultation. The final
rule includes new text that describes the
requirement to complete EFH
consultations for emergency Federal
actions that may adversely affect EFH.
This addition clarifies the requirement
and timing for EFH consultations for
Federal actions that must be carried out
in an expedited manner due to
emergency circumstances. If
consultation is not practicable before
taking an emergency action, Federal
agencies may consult after-the-fact and
NMFS may provide EFH Conservation
Recommendations for measures to offset
any unavoidable adverse effects to EFH.

The final rule omits § 600.920(a)(2) of
the interim final rule and instead
describes the five approaches for
conducting consultation, and discusses
procedures for programmatic
consultation in a separate section.
Section 600.920, new paragraph (a)(3),
titled “Early notification and
coordination,” encourages discussions
of measures to conserve EFH for actions
that may adversely affect EFH as early
as practicable during project planning.
In the interim final rule this language
appeared in the procedures for
abbreviated consultation but it applies
equally to other types of consultation.

In §600.920, paragraph (b), “should”
replaces “must” to encourage, but not
require, the lead agency to notify NMFS
in writing that is representing another
agency or agencies. New text provides
additional clarification of when one
Federal agency’s EFH consultation may
suffice for one of another Federal
agency.

In § 600.920, paragraph (c), the final
rule allows a non-Federal representative
to conduct any type of EFH
consultation.

In §600.920, paragraph (d) adds a
phrase clarifying that the best scientific
information is needed regarding the
effects of actions on EFH “and the
measures that can be taken to avoid,
minimize, or offset such effects.>

In § 600.920, paragraph (e) discusses
EFH Assessments. This discussion was
moved from § 600.920, paragraph (g) of
the interim final rule to provide better
organization and understanding of the
provision.

In § 600.920, paragraph (e)(1) omits
the language that suggested that EFH
Assessments are unnecessary for some
activities, and clarifies the preparation
requirements for EFH Assessments
associated with the development of
General Concurrences and
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programmatic consultations. Additional
text clarifies that “Federal agencies are
not required to provide NMFS with
assessments regarding actions that they
have determined would not adversely
affect EFH because EFH consultation is
not required for such actions.” The final
sentence omits that words “consultation
of” to eliminate confusing language.

Section 600.920 adds a new paragraph
(e)(2), titled “Level of detail,” to explain
that the extent of information in an EFH
Assessment should be based on the
complexity and magnitude of the
adverse affects of the action.

In §600.920, paragraph (e)(3)(ii) adds
“potential adverse” before “effects” and
omits “cumulative effects” and
“associated species such as major prey
species, including affected life history
stages.” This simplifies the rule and
provides consistency with the definition
of “adverse effects”” provided in the
final rule.

In §600.920, paragraph (e)(3)(iii)
“conclusions” replaces “views” to
clarify that Federal agencies must
indicate their opinions regarding the
results or implications of the EFH
Assessment.

In § 600.920, paragraph (e)(4)(iv)
omits “particularly when an action is
non-water dependent.”

In §600.920, former paragraph (e) is
now paragraph (f) and the heading as
been changed from “Use of existing
consultation/environmental review
procedures” to “Use of existing
environmental review procedures.”

In §600.920, paragraph (f)(1) is newly
titled “Criteria” rather than ‘Purpose
and criteria” to better reflect the content
of the paragraph. The paragraph now
uses acronyms for “National
Environmental Policy Act” and
“Endangered Species Act.” The final
rule adds reference to section 305(b)(4)
of the Magnuson-Stevens Act and
additional text to reflect that
consultation under sections 305(b)(2)
and 305(b)(4) of the Act, including
abbreviated or expanded consultations,
can be combined with existing
environmental review procedures if the
procedures meet or are modified to meet
stated criteria.

In § 600.920, paragraph (f)(1)(i), to
improve clarity “Whenever possible”
replaces “However” and ‘“‘provided
that” replaces “if.”

In § 600.920, paragraph (f)(1)(ii), the
phrase “the action agency must identify
that section of the document as the EFH
Assessment” replaces the phrase ‘‘that
section of the document must be clearly
identified as the EFH Assessment” to
clarify that it is the action agency’s
responsibility to identify an EFH

Assessment when submitted as part of
another document.

In § 600.920, paragraph (f)(1)(iii), “can
be used to satisfy” replaces “satisfies”
because even when using another
environmental review process, specified
procedures must be followed to fulfill
the requirements of the Magnuson-
Stevens Act. Also, the final rule adds
reference to section 305(b)(4) of the
Magnuson-Stevens Act to clarify that
when consulting under section
305(b)(2), NMFS will use the process
specified in a finding to provide EFH
Conservation Recommendations.
However, in the absence of a finding, if
a Federal agency fails to consult under
section 305(b)(2) of the Act, NMFS may
provide EFH Conservation
Recommendations under section
305(b)(4) either through another
environmental review process or
separately.

In §600.920, paragraph (f)(2) is newly
titled as “NMFS response to Federal
agency’’ rather than “EFH conservation
recommendation requirements” to
better reflect the process described in
this paragraph. The final rule replaces
“consultation” with “environmental
review” to clarify that the use of
existing review processes is not limited
to consultation processes. To eliminate
redundancy, the final rule omits
language reiterating the requirements of
section 305(b)(4)(B) of the Magnuson-
Stevens Act and the procedures for
further review of Federal agency
decisions. “Will”” replaces ““shall” since
“shall” is used in the regulations only
when quoting statutory language
directly, to avoid confusion with the
future tense, and “will” is used
descriptively, as distinguished from
denoting an obligation to act or the
future tense. “Action agency’ has been
added to clarify from whom a response
is needed pursuant to section
305(b)(4)(B) of the Magnuson-Stevens
Act.

In §600.920, paragraph (f)(3) includes
a new phrase “to combine the EFH
consultation requirements with”” and
removes the phrase “can be used to
satisfy the EFH consultation
requirements.” These and other minor
changes to the paragraph clarify that
existing or modified environmental
reviews cannot substitute for an EFH
consultation but can provide the format
and process for an EFH consultation.

In §600.920, paragraph (f) is now
paragraph (g). Paragraph (g)(1) omits the
word “‘process” to emphasize the end
product rather than the process.

In §600.920, paragraph (g)(2)(i) omits
“after consultation with the appropriate
Council(s).” The rule no longer requires

NMFS to consult with the Councils
before issuing a General Concurrence.

In § 600.920, paragraph (g)(2)(ii)
includes the new phrase “actions
covered by a General Concurrence” to
clarify what activities need to be
tracked. The final rule splits the second
sentence into two sentences and
restructures the language to improve
clarity and remove redundancy. The
final rule omits ““of habitat adversely
affected”” and includes other minor edits
to increase clarity and reduce
wordiness. The addition of “applicable”
clarifies that tracking information
related to actions covered by a General
Concurrence does not need to be made
available to all Councils.

In § 600.920, paragraph (g)(2)(iv),
“proposed for actions that may
adversely affect” replaces “developed
for actions affecting” to convey that the
review for potential effect to HAPCs
should occur while a proposed General
Concurrence is being evaluated.

In §600.920, paragraph (g)(3), “an
EFH Assessment containing a
description” replaces “‘a written
description” to clarify that a Federal
agency’s request for a General
Concurrence must include an EFH
Assessment that evaluates the
anticipated effects of the actions to be
covered under the General Concurrence.
The final rule omits the phrase “and
associated species and their life history
stages,” since this is implicit in an
evaluation of effects to EFH. The final
rule omits the phrase “after consultation
with the appropriate Council(s).” The
final rule also removes the phrase “and
that preparation of EFH Assessments for
individual actions subject to the General
Concurrence is not necessary’ to
eliminate redundancy. ‘“Another type
of”” replaces “‘abbreviated or expanded”
to better describe the options available
for consultation if a General
Concurrence is not issued.

In § 600.920, paragraph (g)(4) is newly
titled as “Further consultation” rather
than “Notification and further
consultation.” “Request” replaces
“require”” to more accurately reflect
NMFS'’ role in asking for further
consultation for actions covered under a
General Concurrence.

In § 600.920, paragraph (g)(5) is newly
titled as “Notification” rather than
“Public review.” The rule no longer
requires an opportunity for public or
Council review before NMFS provides a
Federal agency with a written statement
of General Concurrence. The new
paragraph states that NMFS will notify
the appropriate Council(s) and make the
General Concurrence available to the
public.
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In § 600.920, paragraph (g)(6) omits
“findings of”’ to avoid confusion
between establishing a finding pursuant
to §600.920(f)(3) of the final rule and
issuing a General Concurrence under
§600.920(g).

Section 600.920(g) of the interim final
rule addressed EFH Assessments. The
final rule discusses EFH Assessments in
§600.920(e).

In §600.920, paragraph (h)(2) is newly
titled as “Notification by agency and
submittal of EFH Assessment’ rather
then “Notification by agency.”
Paragraph (h)(2) is combined with
former paragraph (h)(3) and condensed
to provide clearer guidance on
notification and submittal of an EFH
assessment.

In § 600.920, the former paragraph
(h)(4)is now numbered (h)(3). The final
rule provides new language regarding
NMFS’ response to an EFH Assessment
to clarify that the type of response
depends upon NMFS’ determination of
potential adverse effects to EFH. The
final rule removes “accurately” to
eliminate any suggestion that a Federal
agency’s EFH Assessment for
abbreviated consultation might include
inaccuracies. The paragraph adds the
words “‘in writing” to clarify how NMFS
will request that a Federal agency
initiate expanded consultation for
actions that may result in substantial
adverse effects to EFH. The term
“additional” replaces “expanded” to
more accurately describe the type of
consultation being discussed. The
paragraph is restructured to state more
succinctly that NMFS will provide EFH
Conservation Recommendations, if
appropriate. Also, the final rule deletes
the sentence stating that “NMFS will
send a copy of its response to the
appropriate Council.”

In § 600.920, the former paragraph
(h)(5), which is now numbered (h)(4),
omits “complete” and “NMFS must
receive it” to reduce wordiness.

Section 600.920, paragraph (i)(2), is
newly titled ‘“Notification by agency
and submittal of EFH Assessment”
rather than “Initiation.” This paragraph
omits ‘“‘completed” to reduce wordiness.
The paragraph includes the new phrase
“to facilitate review of the effects of the
action on EFH” to clarify why
additional information identified under
§600.920(e)(4) should be submitted. To
eliminate potential confusion with
programmatic consultations, the
paragraph omits the language that
allowed a request for expanded
consultation to encompass several
similar individual actions within a
given geographic area.

In § 600.920, paragraph (i)(3)(iv), the
final rule omits the sentence stating that

“NMFS will also provide a copy of the
recommendations to the appropriate
Council(s).”

In §600.920, paragraph (i)(4) omits
“complete” to reduce wordiness, and
contains new language clarifying that
NMFS and Federal agencies may agree
to conduct consultation early in the
planning cycle for actions with lengthy
approval processes.

In § 600.920, paragraph (j) is a new
section on programmatic consultation.

In § 600.920, former paragraph (j) is
now paragraph (k).

Section 600.920 paragraph (k)(1)
replaces “the appropriate Council” with
“to any Council commenting on the
action under section 305(b)(3) of the
Magnuson-Stevens Act” to clarify which
Councils must receive the Federal
agency’s written response to EFH
Conservation Recommendations. The
final rule adds “from NMFS” to more
accurately parallel the statutory
language requiring the Federal agency to
provide its detailed written response
within 30 days of receiving
recommendations under section
305(b)(4)(A) of the Act. The final rule
restructures the language from the
interim final rule that required a
response be provided at least 10 days
prior to final approval of an action, if a
decision by the Federal agency is
required in fewer than 30 days. The new
language requires a response at least 10
days prior to final approval only if the
Federal agency’s response is
inconsistent with any of NMFS’ EFH
Conservation Recommendations,
because there is no need for a 10-day
review period if the Federal agency
accepts NMFS’ recommendations.

In §600.920, paragraph (k)(2), “NMFS
may develop written procedures”
replaces “Memoranda of agreement or
other written procedures will be
developed” to reflect that any form of
written procedures may be developed as
necessary to further define review
processes. The word “may” replaces
“will” because written procedures may
not be necessary in all cases. Also, the
paragraph omits “with Federal action
agencies” to reduce wordiness.

In § 600.925, paragraph (a) omits
“EFH conservation recommendations”
and “‘suggest” and adds ‘“‘recommend”
to be clearer and more concise.

In §600.925, paragraph (b) omits the
redundant statement that the
recommendations fulfill the
requirements of section 305(b)(4)(A) of
the Magnuson-Stevens Act. The
paragraph also omits the statement that
“NMFS will provide a copy of such
recommendation to the appropriate
Councils.”

In § 600.925, paragraph (c)(1) clarifies
with new text that “the Magnuson-
Stevens Act does not require state
agencies to consult with the Secretary
regarding EFH.” “NMFS will” replaces
“each NMFS region should” to convey
more clearly that NMFS intends to use
existing coordination procedures when
making recommendations to state
agencies. The final rule omits the
unnecessary reference to other statutes
in describing the use of existing
coordination procedures. “To
determine” replaces ‘“‘for determining.”
The final rule omits the sentence stating
the “NMFS will provide a copy of such
recommendation to the appropriate
Council(s).”

In § 600.925, paragraph (c)(2), the
phrase ““is authorized, funded, or
undertaken’ replaces ‘‘requires
authorization or funding” to better
reflect the requirements of the
Magnuson-Stevens Act.

In §600.925, paragraph (d) is a new
paragraph, titled “Coordination with
Councils,” that describes how NMFS
will coordinate with each Council to
identify actions on which the Councils
intend to comment pursuant to section
305(b)(3) of the Magnuson-Stevens Act.

Section 600.930 includes new
language describing the statutory
authority for Council comments and
recommendations to Federal and state
agencies.

In §600.930, paragraph (a), the words
“habitat, including EFH, of a species
under its authority” replace “EFH of a
species managed under its authority” to
better reflect the statutory authority for
Councils to comment on Federal or state
actions. The phrase “‘actions of concern
that would adversely affect EFH”
replaces “actions that may adversely
impact EFH” to convey more clearly
that the Regional Administrator would
screen the actions.

In §600.930, paragraph (b), a change
from passive to active voice clarifies
that “Each Council should provide
NMFS with copies of its comments and
recommendations to state and Federal
agencies.”

The final rule omits § 600.930,
paragraph (c) of the interim final rule
because that paragraph is redundant
with the new definition of “anadromous
fishery resource under Council
authority” in §600.910(a).

Classification

The NOAA Assistant Administrator
for Fisheries (AA) has determined that
this final rule is consistent with the
Magnuson-Stevens Act and other
applicable laws.

Pursuant to the National
Environmental Policy Act (NEPA)
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NMEFS prepared a new EA for the final
rule, and the AA concluded that there
will be no significant impact on the
human environment as a result of this
rule. The regulations contain guidelines
to the Councils for incorporating EFH
information into FMPs in accordance
with the Magnuson-Stevens Act, and
procedures to be used by NMFS, the
Councils, and Federal action agencies to
satisfy the coordination, consultation,
and recommendation requirements of
the Magnuson-Stevens Act. Any specific
effects of the EFH provisions of
individual FMPs will be addressed in
NEPA documents prepared for the
approval of those FMP provisions. A
copy of the EA is available from NMFS
(see ADDRESSES).

This final rule has been determined to
be significant for the purposes of
Executive Order 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. As discussed
in the response to comments above,
NMEFS received comments on the
interim final rule questioning whether
the agency had met its responsibilities
under applicable laws requiring
economic analyses. These comments
did not cause any change in the
certification regarding effects on small
entities. As a result, NMFS was not
required to prepare a regulatory
flexibility analysis under the Regulatory
Flexibility Act/Small Business
Regulatory Enforcement Fairness Act (5
U.S.C. 601 et seq.). The rule provides
guidelines to the Councils for
developing the EFH components of
FMPs in compliance with the
Magnuson-Stevens Act, and the
guidelines do not have the force of law.
Should Councils establish fishing
regulations as a result of the guidelines,
those actions may affect small entities
and could be subject to the requirement
to prepare regulatory flexibility analyses
at the time the Councils propose them.
The rule also establishes consultation
procedures and a process for NMFS to
provide EFH Conservation
Recommendations to Federal and state
action agencies. However, because
compliance with NMFS
recommendations is not mandatory, any
effects on small businesses would be
speculative.

This final rule does not include
policies that have federalism
implications as that term is defined in
Executive Order 13132. This rule
establishes procedures for consultation

between Federal agencies and NMFS
when Federal actions may adversely
affect EFH. States are not required to
consult regarding EFH. The rule
requires NMFS to provide conservation
recommendations for any Federal or
state actions that would adversely affect
EFH. The Councils may comment and
make recommendations on Federal and
state actions that may affect EFH and
must comment and make conservation
recommendations concerning any
Federal or state activity that is likely to
substantially affect the habitat of an
anadromous fishery resource under
Council authority. Neither NMFS’ nor
the Council’s recommendations are
mandatory, and states are not required
to respond to the recommendations.
Similarly, the rule does not require any
expenditures by, nor place any
responsibilities or duties on, state, local,
or tribal governments. Therefore, in
accordance with the provisions of the
Unfunded Mandates Reform Act, NMFS
was not required to develop an
assessment of the effects of this rule on
other levels of government or the private
sector.

NMFS determined that this rule does
not have reasonably foreseeable coastal
effects and that this action is consistent
to the maximum extent practicable with
the approved coastal management
programs for the coastal states.
Therefore, a Coastal Zone Management
Act consistency determination is not
needed. EFH provisions of FMPs should
be provided to state coastal zone
consistency coordinators for review
prior to approval by the Secretary.

This action does not contain a
collection of information requirement
for purposes of the Paperwork
Reduction Act (PRA). The PRA requires
OMB clearance for most planned
information collections. The only
information collection that derives from
the rule is the requirement for Federal
agencies to prepare EFH Assessments
for actions that may adversely affect
EFH. OMB clearance is not required for
a collection of information from Federal
agencies.

The rule provides guidance to the
Councils on how to designate EFH and
establishes a consultation process for
Federal actions that may adversely
affect EFH. This action will not result in
a taking of private property and does not
have takings implications. Accordingly,
NMF'S was not required to complete a
Federal takings assessment.

This rule does not contain policies
that have tribal implications as that term
is defined in Executive Order 13175.

This rule will not have a significant
adverse effect on the supply,
distribution, or use of energy, and

preparation of a Statement of Energy
Effects under Executive Order 13211 is
not required. EFH consultations result
in non-binding conservation
recommendations. EFH consultations
regarding Federal permits, licenses, or
funding could lead the responsible
Federal agency to restrict or limit
proposed actions, which potentially
may affect entities seeking authorization
or funding for projects involving energy
supply, distribution, or use. However,
any such requirements would be
imposed at the discretion of the
responsible Federal agency, and it
would be speculative to evaluate the
effects of such requirements in
conjunction with this rulemaking.

List of Subjects in 50 CFR Part 600

Administrative practice and
procedures, Confidential business
information, Fisheries, Fishing, Fishing
vessels, Foreign relations,
Intergovernmental relations.

Dated: January 7, 2002.
William T. Hogarth,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons stated in the
preamble, NMFS amends 50 CFR part
600 as follows:

PART 600—MAGNUSON-STEVENS
ACT PROVISIONS

1.The authority citation for part 600
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §600.10, the definition for
“Essential fish habitat” is revised to
read as follows:

§600.10 Definitions.

* * * * *

Essential fish habitat (EFH) means
those waters and substrate necessary to
fish for spawning, breeding, feeding, or
growth to maturity. For the purpose of
interpreting the definition of essential
fish habitat: “Waters” include aquatic
areas and their associated physical,
chemical, and biological properties that
are used by fish and may include
aquatic areas historically used by fish
where appropriate; “substrate” includes
sediment, hard bottom, structures
underlying the waters, and associated
biological communities; “necessary”
means the habitat required to support a
sustainable fishery and the managed
species’ contribution to a healthy
ecosystem; and ‘‘spawning, breeding,
feeding, or growth to maturity” covers a

species’ full life cycle.
* * * * *
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3. Subparts ] and K of part 600 are
revised to read as follows:
* * * * *

Subpart J—Essential Fish Habitat
(EFH)

Sec.

600.805 Purpose and scope.

600.810 Definitions and word usage.

600.815 Contents of Fishery Management
Plans.

Subpart K—EFH Coordination,
Consultation, and Recommendations

600.905 Purpose, scope, and NMFS/Council
cooperation.

600.910 Definitions and word usage.

600.915 Coordination for the conservation
and enhancement of EFH.

600.920 Federal agency consultation with
the Secretary.

600.925 NMFS EFH Conservation
Recommendations to Federal and state
agencies.

600.930 Council comments and
recommendations to Federal and state
agencies.

Subpart J—Essential Fish Habitat
(EFH)

§600.805 Purpose and scope.

(a) Purpose. This subpart provides
guidelines for Councils and the
Secretary to use in adding the required
EFH provisions to an FMP, i.e.,
description and identification of EFH,
adverse effects on EFH (including
minimizing, to the extent practicable,
adverse effects from fishing), and
actions to conserve and enhance EFH.

(b) Scope—(1) Species covered. An
EFH provision in an FMP must include
all fish species in the fishery
management unit (FMU). An FMP may
describe, identify, and protect the
habitat of species not in an FMU;
however, such habitat may not be
considered EFH for the purposes of
sections 303(a)(7) and 305(b) of the
Magnuson-Stevens Act.

(2) Geographic. EFH may be described
and identified in waters of the United
States, as defined in 33 CFR 328.3, and
in the exclusive economic zone, as
defined in § 600.10. Councils may
describe, identify, and protect habitats
of managed species beyond the
exclusive economic zone; however,
such habitat may not be considered EFH
for the purposes of sections 303(a)(7)
and 305(b) of the Magnuson-Stevens
Act. Activities that may adversely affect
such habitat can be addressed through
any process conducted in accordance
with international agreements between
the United States and the foreign
nation(s) undertaking or authorizing the
action.

§600.810 Definitions and word usage.

(a) Definitions. In addition to the
definitions in the Magnuson-Stevens
Act and §600.10, the terms in this
subpart have the following meanings:

Adverse effect means any impact that
reduces quality and/or quantity of EFH.
Adpverse effects may include direct or
indirect physical, chemical, or
biological alterations of the waters or
substrate and loss of, or injury to,
benthic organisms, prey species and
their habitat, and other ecosystem
components, if such modifications
reduce the quality and/or quantity of
EFH. Adverse effects to EFH may result
from actions occurring within EFH or
outside of EFH and may include site-
specific or habitat-wide impacts,
including individual, cumulative, or
synergistic consequences of actions.

Councilincludes the Secretary, as
applicable, when preparing FMPs or
amendments under sections 304(c) and
(g) of the Magnuson-Stevens Act.

Ecosystem means communities of
organisms interacting with one another
and with the chemical and physical
factors making up their environment.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to §600.815(a)(8).

Healthy ecosystem means an
ecosystem where ecological productive
capacity is maintained, diversity of the
flora and fauna is preserved, and the
ecosystem retains the ability to regulate
itself. Such an ecosystem should be
similar to comparable, undisturbed
ecosystems with regard to standing
crop, productivity, nutrient dynamics,
trophic structure, species richness,
stability, resilience, contamination
levels, and the frequency of diseased
organisms.

Overfished means any stock or stock
complex, the status of which is reported
as overfished by the Secretary pursuant
to section 304(e)(1) of the Magnuson-
Stevens Act.

(b) Word usage. The terms “must”,
“shall”, “should”, “may”, “may not”,
“will”, “could”, and “can” are used in
the same manner as in § 600.305(c).

§600.815 Contents of Fishery
Management Plans.

(a) Mandatory contents—(1)
Description and identification of EFH—
(i) Overview. FMPs must describe and
identify EFH in text that clearly states
the habitats or habitat types determined
to be EFH for each life stage of the
managed species. FMPs should explain
the physical, biological, and chemical
characteristics of EFH and, if known,
how these characteristics influence the
use of EFH by the species/life stage.
FMPs must identify the specific

geographic location or extent of habitats
described as EFH. FMPs must include
maps of the geographic locations of EFH
or the geographic boundaries within
which EFH for each species and life
stage is found.

(ii) Habitat information by life stage.
(A) Councils need basic information to
understand the usage of various habitats
by each managed species. Pertinent
information includes the geographic
range and habitat requirements by life
stage, the distribution and
characteristics of those habitats, and
current and historic stock size as it
affects occurrence in available habitats.
FMPs should summarize the life history
information necessary to understand
each species’ relationship to, or
dependence on, its various habitats,
using text, tables, and figures, as
appropriate. FMPs should document
patterns of temporal and spatial
variation in the distribution of each
major life stage (defined by
developmental and functional shifts) to
aid in understanding habitat needs.
FMPs should summarize (e.g., in tables)
all available information on
environmental and habitat variables that
control or limit distribution, abundance,
reproduction, growth, survival, and
productivity of the managed species.
The information should be supported
with citations.

(B) Councils should obtain
information to describe and identify
EFH from the best available sources,
including peer-reviewed literature,
unpublished scientific reports, data files
of government resource agencies,
fisheries landing reports, and other
sources of information. Councils should
consider different types of information
according to its scientific rigor. FMPs
should identify species-specific habitat
data gaps and deficits in data quality
(including considerations of scale and
resolution; relevance; and potential
biases in collection and interpretation).
FMPs must demonstrate that the best
scientific information available was
used in the description and
identification of EFH, consistent with
national standard 2.

(iii) Analysis of habitat information.
(A) The following approach should be
used to organize the information
necessary to describe and identify EFH.

(1) Level 1: Distribution data are
available for some or all portions of the
geographic range of the species. At this
level, only distribution data are
available to describe the geographic
range of a species (or life stage).
Distribution data may be derived from
systematic presence/absence sampling
and/or may include information on
species and life stages collected
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opportunistically. In the event that
distribution data are available only for
portions of the geographic area occupied
by a particular life stage of a species,
habitat use can be inferred on the basis
of distributions among habitats where
the species has been found and on
information about its habitat
requirements and behavior. Habitat use
may also be inferred, if appropriate,
based on information on a similar
species or another life stage.

(2) Level 2: Habitat-related densities
of the species are available. At this
level, quantitative data (i.e., density or
relative abundance) are available for the
habitats occupied by a species or life
stage. Because the efficiency of
sampling methods is often affected by
habitat characteristics, strict quality
assurance criteria should be used to
ensure that density estimates are
comparable among methods and
habitats. Density data should reflect
habitat utilization, and the degree that a
habitat is utilized is assumed to be
indicative of habitat value. When
assessing habitat value on the basis of
fish densities in this manner, temporal
changes in habitat availability and
utilization should be considered.

(3) Level 3: Growth, reproduction, or
survival rates within habitats are
available. At this level, data are
available on habitat-related growth,
reproduction, and/or survival by life
stage. The habitats contributing the most
to productivity should be those that
support the highest growth,
reproduction, and survival of the
species (or life stage).

(4) Level 4: Production rates by
habitat are available. At this level, data
are available that directly relate the
production rates of a species or life stage
to habitat type, quantity, quality, and
location. Essential habitats are those
necessary to maintain fish production
consistent with a sustainable fishery
and the managed species’ contribution
to a healthy ecosystem.

(B) Councils should strive to describe
habitat based on the highest level of
detail (i.e., Level 4). If there is no
information on a given species or life
stage, and habitat usage cannot be
inferred from other means, such as
information on a similar species or
another life stage, EFH should not be
designated.

(iv) EFH determination. (A) Councils
should analyze available ecological,
environmental, and fisheries
information and data relevant to the
managed species, the habitat
requirements by life stage, and the
species’ distribution and habitat usage
to describe and identify EFH. The
information described in paragraphs

(a)(1)(ii) and (iii) of this section will
allow Councils to assess the relative
value of habitats. Councils should
interpret this information in a risk-
averse fashion to ensure adequate areas
are identified as EFH for managed
species. Level 1 information, if
available, should be used to identify the
geographic range of the species at each
life stage. If only Level 1 information is
available, distribution data should be
evaluated (e.g., using a frequency of
occurrence or other appropriate
analysis) to identify EFH as those
habitat areas most commonly used by
the species. Level 2 through 4
information, if available, should be used
to identify EFH as the habitats
supporting the highest relative
abundance; growth, reproduction, or
survival rates; and/or production rates

within the geographic range of a species.

FMPs should explain the analyses
conducted to distinguish EFH from all
habitats potentially used by a species.

(B) FMPs must describe EFH in text,
including reference to the geographic
location or extent of EFH using
boundaries such as longitude and
latitude, isotherms, isobaths, political
boundaries, and major landmarks. If
there are differences between the
descriptions of EFH in text, maps, and
tables, the textual description is
ultimately determinative of the limits of
EFH. Text and tables should explain
pertinent physical, chemical, and
biological characteristics of EFH for the
managed species and explain any
variability in habitat usage patterns, but
the boundaries of EFH should be static.

(C) If a species is overfished and
habitat loss or degradation may be
contributing to the species being
identified as overfished, all habitats
currently used by the species may be
considered essential in addition to
certain historic habitats that are
necessary to support rebuilding the
fishery and for which restoration is
technologically and economically
feasible. Once the fishery is no longer
considered overfished, the EFH
identification should be reviewed and
amended, if appropriate.

(D) Areas described as EFH will
normally be greater than or equal to
aquatic areas that have been identified
as “‘critical habitat” for any managed
species listed as threatened or
endangered under the Endangered
Species Act.

(E) Ecological relationships among
species and between the species and
their habitat require, where possible,
that an ecosystem approach be used in
determining the EFH of a managed
species. EFH must be designated for
each managed species, but, where

appropriate, may be designated for
assemblages of species or life stages that
have similar habitat needs and
requirements. If grouping species or
using species assemblages for the
purpose of designating EFH, FMPs must
include a justification and scientific
rationale. The extent of the EFH should
be based on the judgment of the
Secretary and the appropriate Council(s)
regarding the quantity and quality of
habitat that are necessary to maintain a
sustainable fishery and the managed
species’ contribution to a healthy
ecosystem.

(F) If degraded or inaccessible aquatic
habitat has contributed to reduced
yields of a species or assemblage and if,
in the judgment of the Secretary and the
appropriate Council(s), the degraded
conditions can be reversed through such
actions as improved fish passage
techniques (for stream or river
blockages), improved water quality
measures (removal of contaminants or
increasing flows), and similar measures
that are technologically and
economically feasible, EFH should
include those habitats that would be
necessary to the species to obtain
increased yields.

(v) EFH mapping requirements. (A)
FMPs must include maps that display,
within the constraints of available
information, the geographic locations of
EFH or the geographic boundaries
within which EFH for each species and
life stage is found. Maps should identify
the different types of habitat designated
as EFH to the extent possible. Maps
should explicitly distinguish EFH from
non-EFH areas. Councils should confer
with NMFS regarding mapping
standards to ensure that maps from
different Councils can be combined and
shared efficiently and effectively.
Ultimately, data used for mapping
should be incorporated into a
geographic information system (GIS) to
facilitate analysis and presentation.

(B) Where the present distribution or
stock size of a species or life stage is
different from the historical distribution
or stock size, then maps of historical
habitat boundaries should be included
in the FMP, if known.

(C) FMPs should include maps of any
habitat areas of particular concern
identified under paragraph (a)(8) of this
section.

(2) Fishing activities that may
adversely affect EFH—(i)Evaluation.
Each FMP must contain an evaluation of
the potential adverse effects of fishing
on EFH designated under the FMP,
including effects of each fishing activity
regulated under the FMP or other
Federal FMPs. This evaluation should
consider the effects of each fishing
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activity on each type of habitat found
within EFH. FMPs must describe each
fishing activity, review and discuss all
available relevant information (such as
information regarding the intensity,
extent, and frequency of any adverse
effect on EFH; the type of habitat within
EFH that may be affected adversely; and
the habitat functions that may be
disturbed), and provide conclusions
regarding whether and how each fishing
activity adversely affects EFH. The
evaluation should also consider the
cumulative effects of multiple fishing
activities on EFH. The evaluation
should list any past management actions
that minimize potential adverse effects
on EFH and describe the benefits of
those actions to EFH. The evaluation
should give special attention to adverse
effects on habitat areas of particular
concern and should identify for possible
designation as habitat areas of particular
concern any EFH that is particularly
vulnerable to fishing activities.
Additionally, the evaluation should
consider the establishment of research
closure areas or other measures to
evaluate the impacts of fishing activities
on EFH. In completing this evaluation,
Councils should use the best scientific
information available, as well as other
appropriate information sources.
Councils should consider different types
of information according to its scientific
rigor.

(ii) Minimizing adverse effects. Each
FMP must minimize to the extent
practicable adverse effects from fishing
on EFH, including EFH designated
under other Federal FMPs. Councils
must act to prevent, mitigate, or
minimize any adverse effects from
fishing, to the extent practicable, if there
is evidence that a fishing activity
adversely affects EFH in a manner that
is more than minimal and not temporary
in nature, based on the evaluation
conducted pursuant to paragraph
(a)(2)(1) of this section and/or the
cumulative impacts analysis conducted
pursuant to paragraph (a)(5) of this
section. In such cases, FMPs should
identify a range of potential new actions
that could be taken to address adverse
effects on EFH, include an analysis of
the practicability of potential new
actions, and adopt any new measures
that are necessary and practicable.
Amendments to the FMP or to its
implementing regulations must ensure
that the FMP continues to minimize to
the extent practicable adverse effects on
EFH caused by fishing. FMPs must
explain the reasons for the Council’s
conclusions regarding the past and/or
new actions that minimize to the extent

practicable the adverse effects of fishing
on EFH.

(iii) Practicability. In determining
whether it is practicable to minimize an
adverse effect from fishing, Councils
should consider the nature and extent of
the adverse effect on EFH and the long
and short-term costs and benefits of
potential management measures to EFH,
associated fisheries, and the nation,
consistent with national standard 7. In
determining whether management
measures are practicable, Councils are
not required to perform a formal cost/
benefit analysis.(iv) Options for
managing adverse effects from fishing.
Fishery management options may
include, but are not limited to:

(A) Fishing equipment restrictions.
These options may include, but are not
limited to: seasonal and areal
restrictions on the use of specified
equipment, equipment modifications to
allow escapement of particular species
or particular life stages (e.g., juveniles),
prohibitions on the use of explosives
and chemicals, prohibitions on
anchoring or setting equipment in
sensitive areas, and prohibitions on
fishing activities that cause significant
damage to EFH.

(B) Time/area closures. These actions
may include, but are not limited to:
closing areas to all fishing or specific
equipment types during spawning,
migration, foraging, and nursery
activities and designating zones for use
as marine protected areas to limit
adverse effects of fishing practices on
certain vulnerable or rare areas/species/
life stages, such as those areas
designated as habitat areas of particular
concern.

(C) Harvest limits. These actions may
include, but are not limited to, limits on
the take of species that provide
structural habitat for other species
assemblages or communities and limits
on the take of prey species.

(3) Non-Magnuson-Stevens Act fishing
activities that may adversely affect EFH.
FMPs must identify any fishing
activities that are not managed under
the Magnuson-Stevens Act that may
adversely affect EFH. Such activities
may include fishing managed by state
agencies or other authorities.

(4) Non-fishing related activities that
may adversely affect EFH. FMPs must
identify activities other than fishing that
may adversely affect EFH. Broad
categories of such activities include, but
are not limited to: dredging, filling,
excavation, mining, impoundment,
discharge, water diversions, thermal
additions, actions that contribute to
non-point source pollution and
sedimentation, introduction of
potentially hazardous materials,

introduction of exotic species, and the
conversion of aquatic habitat that may
eliminate, diminish, or disrupt the
functions of EFH. For each activity, the
FMP should describe known and
potential adverse effects to EFH.

(5) Cumulative impacts analysis.
Cumulative impacts are impacts on the
environment that result from the
incremental impact of an action when
added to other past, present, and
reasonably foreseeable future actions,
regardless of who undertakes such
actions. Cumulative impacts can result
from individually minor, but
collectively significant actions taking
place over a period of time. To the
extent feasible and practicable, FMPs
should analyze how the cumulative
impacts of fishing and non-fishing
activities influence the function of EFH
on an ecosystem or watershed scale. An
assessment of the cumulative and
synergistic effects of multiple threats,
including the effects of natural stresses
(such as storm damage or climate-based
environmental shifts) and an assessment
of the ecological risks resulting from the
impact of those threats on EFH, also
should be included.

(6) Conservation and enhancement.
FMPs must identify actions to
encourage the conservation and
enhancement of EFH, including
recommended options to avoid,
minimize, or compensate for the adverse
effects identified pursuant to paragraphs
(a)(3) through (5) of this section,
especially in habitat areas of particular
concern.

(7) Prey species. Loss of prey may be
an adverse effect on EFH and managed
species because the presence of prey
makes waters and substrate function as
feeding habitat, and the definition of
EFH includes waters and substrate
necessary to fish for feeding. Therefore,
actions that reduce the availability of a
major prey species, either through direct
harm or capture, or through adverse
impacts to the prey species’ habitat that
are known to cause a reduction in the
population of the prey species, may be
considered adverse effects on EFH if
such actions reduce the quality of EFH.
FMPs should list the major prey species
for the species in the fishery
management unit and discuss the
location of prey species’ habitat.
Adverse effects on prey species and
their habitats may result from fishing
and non-fishing activities.

(8) Identification of habitat areas of
particular concern. FMPs should
identify specific types or areas of habitat
within EFH as habitat areas of particular
concern based on one or more of the
following considerations:
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(i) The importance of the ecological
function provided by the habitat.

(ii) The extent to which the habitat is
sensitive to human-induced
environmental degradation.

(iii) Whether, and to what extent,
development activities are, or will be,
stressing the habitat type.

(iv) The rarity of the habitat type.

(9) Research and information needs.
Each FMP should contain
recommendations, preferably in priority
order, for research efforts that the
Councils and NMFS view as necessary
to improve upon the description and
identification of EFH, the identification
of threats to EFH from fishing and other
activities, and the development of
conservation and enhancement
measures for EFH.

(10) Review and revision of EFH
components of FMPs. Councils and
NMFS should periodically review the
EFH provisions of FMPs and revise or
amend EFH provisions as warranted
based on available information. FMPs
should outline the procedures the
Council will follow to review and
update EFH information. The review of
information should include, but not be
limited to, evaluating published
scientific literature and unpublished
scientific reports; soliciting information
from interested parties; and searching
for previously unavailable or
inaccessible data. Councils should
report on their review of EFH
information as part of the annual Stock
Assessment and Fishery Evaluation
(SAFE) report prepared pursuant to
§600.315(e). A complete review of all
EFH information should be conducted
as recommended by the Secretary, but at
least once every 5 years.

(b) Development of EFH
recommendations for Councils. After
reviewing the best available scientific
information, as well as other
appropriate information, and in
consultation with the Councils,
participants in the fishery, interstate
commissions, Federal agencies, state
agencies, and other interested parties,
NMFS will develop written
recommendations to assist each Council
in the identification of EFH, adverse
impacts to EFH, and actions that should
be considered to ensure the
conservation and enhancement of EFH
for each FMP. NMFS will provide such
recommendations for the initial
incorporation of EFH information into
an FMP and for any subsequent
modification of the EFH components of
an FMP. The NMFS EFH
recommendations may be provided
either before the Council’s development
of a draft EFH document or later as a

review of a draft EFH document
developed by a Council, as appropriate.

(c) Relationship to other fishery
management authorities. Councils are
encouraged to coordinate with state and
interstate fishery management agencies
where Federal fisheries affect state and
interstate managed fisheries or where
state or interstate fishery regulations
affect the management of Federal
fisheries. Where a state or interstate
fishing activity adversely affects EFH,
NMF'S will consider that action to be an
adverse effect on EFH pursuant to
paragraph (a)(3) of this section and will
provide EFH Conservation
Recommendations to the appropriate
state or interstate fishery management
agency on that activity.

Subpart K—EFH Coordination,
Consultation, and Recommendations

§600.905 Purpose, scope, and NMFS/
Council cooperation.

(a) Purpose. These procedures address
the coordination, consultation, and
recommendation requirements of
sections 305(b)(1)(D) and 305(b)(2—4) of
the Magnuson-Stevens Act. The purpose
of these procedures is to promote the
protection of EFH in the review of
Federal and state actions that may
adversely affect EFH.

(b) Scope. Section 305(b)(1)(D) of the
Magnuson-Stevens Act requires the
Secretary to coordinate with, and
provide information to, other Federal
agencies regarding the conservation and
enhancement of EFH. Section 305(b)(2)
requires all Federal agencies to consult
with the Secretary on all actions or
proposed actions authorized, funded, or
undertaken by the agency that may
adversely affect EFH. Sections 305(b)(3)
and (4) direct the Secretary and the
Councils to provide comments and EFH
Conservation Recommendations to
Federal or state agencies on actions that
affect EFH. Such recommendations may
include measures to avoid, minimize,
mitigate, or otherwise offset adverse
effects on EFH resulting from actions or
proposed actions authorized, funded, or
undertaken by that agency. Section
305(b)(4)(B) requires Federal agencies to
respond in writing to such comments.
The following procedures for
coordination, consultation, and
recommendations allow all parties
involved to understand and implement
the requirements of the Magnuson-
Stevens Act.

(c) Cooperation between Councils and
NMFS. The Councils and NMFS should
cooperate closely to identify actions that
may adversely affect EFH, to develop
comments and EFH Conservation
Recommendations to Federal and state

agencies, and to provide EFH
information to Federal and state
agencies. NMFS will work with each
Council to share information and to
coordinate Council and NMFS
comments and recommendations on
actions that may adversely affect EFH.
However, NMFS and the Councils also
have the authority to act independently.

§600.910 Definitions and word usage.

(a) Definitions. In addition to the
definitions in the Magnuson-Stevens
Act and §600.10, the terms in this
subpart have the following meanings:

Adverse effect means any impact that
reduces quality and/or quantity of EFH.
Adverse effects may include direct or
indirect physical, chemical, or
biological alterations of the waters or
substrate and loss of, or injury to,
benthic organisms, prey species and
their habitat, and other ecosystem
components, if such modifications
reduce the quality and/or quantity of
EFH. Adverse effects to EFH may result
from actions occurring within EFH or
outside of EFH and may include site-
specific or habitat-wide impacts,
including individual, cumulative, or
synergistic consequences of actions.

Anadromous fishery resource under
Council authority means an anadromous
species managed under an FMP.

Federal action means any action
authorized, funded, or undertaken, or
proposed to be authorized, funded, or
undertaken by a Federal agency.

Habitat areas of particular concern
means those areas of EFH identified
pursuant to § 600.815(a)(8).

State action means any action
authorized, funded, or undertaken, or
proposed to be authorized, funded, or
undertaken by a state agency.

(b) Word usage. The terms “must”,
“shall”, “should”, “may”’, “may not”,
“will”, “could”, and “can’ are used in
the same manner as in § 600.305(c).

§600.915 Coordination for the
conservation and enhancement of EFH.
To further the conservation and
enhancement of EFH in accordance with
section 305(b)(1)(D) of the Magnuson-
Stevens Act, NMFS will compile and
make available to other Federal and
state agencies, and the general public,
information on the locations of EFH,
including maps and/or narrative
descriptions. NMFS will also provide
information on ways to improve
ongoing Federal operations to promote
the conservation and enhancement of
EFH. Federal and state agencies
empowered to authorize, fund, or
undertake actions that may adversely
affect EFH are encouraged to contact
NMFS and the Councils to become
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familiar with areas designated as EFH,
potential threats to EFH, and
opportunities to promote the
conservation and enhancement of EFH.

§600.920 Federal agency consultation
with the Secretary.

(a) Consultation generally—(1)
Actions requiring consultation. Pursuant
to section 305(b)(2) of the Magnuson-
Stevens Act, Federal agencies must
consult with NMFS regarding any of
their actions authorized, funded, or
undertaken, or proposed to be
authorized, funded, or undertaken that
may adversely affect EFH. EFH
consultation is not required for actions
that were completed prior to the
approval of EFH designations by the
Secretary, e.g., issued permits.
Consultation is required for renewals,
reviews, or substantial revisions of
actions if the renewal, review, or
revision may adversely affect EFH.
Consultation on Federal programs
delegated to non-Federal entities is
required at the time of delegation,
review, and renewal of the delegation.
EFH consultation is required for any
Federal funding of actions that may
adversely affect EFH. NMFS and Federal
agencies responsible for funding actions
that may adversely affect EFH should
consult on a programmatic level under
paragraph (j) of this section, if
appropriate, with respect to these
actions. Consultation is required for
emergency Federal actions that may
adversely affect EFH, such as hazardous
material clean-up, response to natural
disasters, or actions to protect public
safety. Federal agencies should contact
NMEFS early in emergency response
planning, but may consult after-the-fact
if consultation on an expedited basis is
not practicable before taking the action.

(2) Approaches for conducting
consultation. Federal agencies may use
one of the five approaches described in
paragraphs (f) through (j) of this section
to fulfill the EFH consultation
requirements. The selection of a
particular approach for handling EFH
consultation depends on the nature and
scope of the actions that may adversely
affect EFH. Federal agencies should use
the most efficient approach for EFH
consultation that is appropriate for a
given action or actions. The five
approaches are: use of existing
environmental review procedures,
General Concurrence, abbreviated
consultation, expanded consultation,
and programmatic consultation.

(3) Early notification and
coordination. The Federal agency
should notify NMFS in writing as early
as practicable regarding actions that
may adversely affect EFH. Notification

will facilitate discussion of measures to
conserve EFH. Such early coordination
should occur during pre-application
planning for projects subject to a
Federal permit or license and during
preliminary planning for projects to be
funded or undertaken directly by a
Federal agency.

(b) Designation of lead agency. If more
than one Federal agency is responsible
for a Federal action, the consultation
requirements of sections 305(b)(2)
through (4) of the Magnuson-Stevens
Act may be fulfilled through a lead
agency. The lead agency should notify
NMFS in writing that it is representing
one or more additional agencies.
Alternatively, if one Federal agency has
completed an EFH consultation for an
action and another Federal agency acts
separately to authorize, fund, or
undertake the same activity (such as
issuing a permit for an activity that was
funded via a separate Federal action),
the completed EFH consultation may
suffice for both Federal actions if it
adequately addresses the adverse effects
of the actions on EFH. Federal agencies
may need to consult with NMFS
separately if, for example, only one of
the agencies has the authority to
implement measures necessary to
minimize adverse effects on EFH and
that agency does not act as the lead
agency.

(c) Designation of non-Federal
representative. A Federal agency may
designate a non-Federal representative
to conduct an EFH consultation by
giving written notice of such
designation to NMFS. If a non-Federal
representative is used, the Federal
action agency remains ultimately
responsible for compliance with
sections 305(b)(2) and 305(b)(4)(B) of
the Magnuson-Stevens Act.

(d) Best available information. The
Federal agency and NMFS must use the
best scientific information available
regarding the effects of the action on
EFH and the measures that can be taken
to avoid, minimize, or offset such
effects. Other appropriate sources of
information may also be considered.

(e) EFH Assessments—(1) Preparation
requirement. For any Federal action that
may adversely affect EFH, Federal
agencies must provide NMFS with a
written assessment of the effects of that
action on EFH. For actions covered by
a General Concurrence under paragraph
(g) of this section, an EFH Assessment
should be completed during the
development of the General
Concurrence and is not required for the
individual actions. For actions
addressed by a programmatic
consultation under paragraph (j) of this
section, an EFH Assessment should be

completed during the programmatic
consultation and is not required for
individual actions implemented under
the program, except in those instances
identified by NMFS in the
programmatic consultation as requiring
separate EFH consultation. Federal
agencies are not required to provide
NMFS with assessments regarding
actions that they have determined
would not adversely affect EFH. Federal
agencies may incorporate an EFH
Assessment into documents prepared
for other purposes such as Endangered
Species Act (ESA) Biological
Assessments pursuant to 50 CFR part
402 or National Environmental Policy
Act (NEPA) documents and public
notices pursuant to 40 CFR part 1500. If
an EFH Assessment is contained in
another document, it must include all of
the information required in paragraph
(e)(3) of this section and be clearly
identified as an EFH Assessment. The
procedure for combining an EFH
consultation with other environmental
reviews is set forth in paragraph (f) of
this section.

(2) Level of detail. The level of detail
in an EFH Assessment should be
commensurate with the complexity and
magnitude of the potential adverse
effects of the action. For example, for
relatively simple actions involving
minor adverse effects on EFH, the
assessment may be very brief. Actions
that may pose a more serious threat to
EFH warrant a correspondingly more
detailed EFH Assessment.

(3) Mandatory contents. The
assessment must contain:

(i) A description of the action.

(ii) An analysis of the potential
adverse effects of the action on EFH and
the managed species.

(iii) The Federal agency’s conclusions
regarding the effects of the action on
EFH.

(iv) Proposed mitigation, if applicable.

(4) Additional information. If
appropriate, the assessment should also
include:

(i) The results of an on-site inspection
to evaluate the habitat and the site-
specific effects of the project.

(ii) The views of recognized experts
on the habitat or species that may be
affected.

(iii) A review of pertinent literature
and related information.

(iv) An analysis of alternatives to the
action. Such analysis should include
alternatives that could avoid or
minimize adverse effects on EFH.

(v) Other relevant information.

(5) Incorporation by reference. The
assessment may incorporate by
reference a completed EFH Assessment
prepared for a similar action,
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supplemented with any relevant new
project specific information, provided
the proposed action involves similar
impacts to EFH in the same geographic
area or a similar ecological setting. It
may also incorporate by reference other
relevant environmental assessment
documents. These documents must be
provided to NMFS with the EFH
Assessment.

(f) Use of existing environmental
review procedures—(1) Purpose and
criteria. Consultation and commenting
under sections 305(b)(2) and 305(b)(4) of
the Magnuson-Stevens Act should be
consolidated, where appropriate, with
interagency consultation, coordination,
and environmental review procedures
required by other statutes, such as
NEPA, the Fish and Wildlife
Coordination Act, Clean Water Act,
ESA, and Federal Power Act. The
requirements of sections 305(b)(2) and
305(b)(4) of the Magnuson-Stevens Act,
including consultations that would be
considered to be abbreviated or
expanded consultations under
paragraphs (h) and (i) of this section,
can be combined with existing
procedures required by other statutes if
such processes meet, or are modified to
meet, the following criteria:

(i) The existing process must provide
NMFS with timely notification of
actions that may adversely affect EFH.
The Federal agency should notify NMFS
according to the same timeframes for
notification (or for public comment) as
in the existing process. Whenever
possible, NMFS should have at least 60
days notice prior to a final decision on
an action, or at least 90 days if the
action would result in substantial
adverse impacts. NMFS and the action
agency may agree to use shorter
timeframes provided that they allow
sufficient time for NMFS to develop
EFH Conservation Recommendations.

(ii) Notification must include an
assessment of the impacts of the action
on EFH that meets the requirements for
EFH Assessments contained in
paragraph (e) of this section. If the EFH
Assessment is contained in another
document, the Federal agency must
identify that section of the document as
the EFH Assessment.

(iii) NMFS must have made a finding
pursuant to paragraph (f)(3) of this
section that the existing process can be
used to satisfy the requirements of
sections 305(b)(2) and 305(b)(4) of the
Magnuson-Stevens Act.

(2) NMFS response to Federal agency.
If an existing environmental review
process is used to fulfill the EFH
consultation requirements, the comment
deadline for that process should apply
to the submittal of NMFS EFH

Conservation Recommendations under
section 305(b)(4)(A) of the Magnuson-
Stevens Act, unless NMFS and the
Federal agency agree to a different
deadline. If NMFS EFH Conservation
Recommendations are combined with
other NMFS or NOAA comments on a
Federal action, such as NOAA
comments on a draft Environmental
Impact Statement, the EFH Conservation
Recommendations will be clearly
identified as such (e.g., a section in the
comment letter entitled “EFH
Conservation Recommendations”) and a
Federal agency response pursuant to
section 305(b)(4)(B) of the Magnuson-
Stevens Act is required for only the
identified portion of the comments.

(3) NMFS finding. A Federal agency
with an existing environmental review
process should contact NMFS at the
appropriate level (regional offices for
regional processes, headquarters office
for national processes) to discuss how to
combine the EFH consultation
requirements with the existing process,
with or without modifications. If, at the
conclusion of these discussions, NMFS
determines that the existing or modified
process meets the criteria of paragraph
(f)(1) of this section, NMFS will make a
finding that the process can be used to
satisfy the EFH consultation
requirements of the Magnuson-Stevens
Act. If NMFS does not make such a
finding, or if there are no existing
consultation processes relevant to the
Federal agency’s actions, the agency and
NMEF'S should follow one of the
approaches for consultation discussed
in the following sections.

(g) General Concurrence—(1) Purpose.
A General Concurrence identifies
specific types of Federal actions that
may adversely affect EFH, but for which
no further consultation is generally
required because NMFS has determined,
through an analysis of that type of
action, that it will likely result in no
more than minimal adverse effects
individually and cumulatively. General
Concurrences may be national or
regional in scope.

(2) Criteria. (i) For Federal actions to
qualify for General Concurrence, NMFS
must determine that the actions meet all
of the following criteria:

(A) The actions must be similar in
nature and similar in their impact on
EFH.

(B) The actions must not cause greater
than minimal adverse effects on EFH
when implemented individually.

(C) The actions must not cause greater
than minimal cumulative adverse effects
on EFH.

(ii) Actions qualifying for General
Concurrence must be tracked to ensure
that their cumulative effects are no more

than minimal. In most cases, tracking
actions covered by a General
Concurrence will be the responsibility
of the Federal agency. However, NMFS
may agree to track such actions.
Tracking should include numbers of
actions and the amount and type of
habitat adversely affected, and should
specify the baseline against which the
actions will be tracked. The agency
responsible for tracking such actions
should make the information available
to NMFS, the applicable Council(s), and
to the public on an annual basis.

(iii) Categories of Federal actions may
also qualify for General Concurrence if
they are modified by appropriate
conditions that ensure the actions will
meet the criteria in paragraph (g)(2)(i) of
this section. For example, NMFS may
provide General Concurrence for
additional actions contingent upon
project size limitations, seasonal
restrictions, or other conditions.

(iv) If a General Concurrence is
proposed for actions that may adversely
affect habitat areas of particular
concern, the General Concurrence
should be subject to a higher level of
scrutiny than a General Concurrence not
involving a habitat area of particular
concern.

(3) General Concurrence
development. A Federal agency may
request a General Concurrence for a
category of its actions by providing
NMFS with an EFH Assessment
containing a description of the nature
and approximate number of the actions,
an analysis of the effects of the actions
on EFH, including cumulative effects,
and the Federal agency’s conclusions
regarding the magnitude of such effects.
If NMF'S agrees that the actions fit the
criteria in paragraph (g)(2)(i) of this
section, NMFS will provide the Federal
agency with a written statement of
General Concurrence that further
consultation is not required. If NMFS
does not agree that the actions fit the
criteria in paragraph (g)(2)(i) of this
section, NMFS will notify the Federal
agency that a General Concurrence will
not be issued and that another type of
consultation will be required. If NMFS
identifies specific types of Federal
actions that may meet the requirements
for a General Concurrence, NMFS may
initiate and complete a General
Concurrence.

(4) Further consultation. NMFS may
request notification for actions covered
under a General Concurrence if NMFS
concludes there are circumstances
under which such actions could result
in more than a minimal impact on EFH,
or if it determines that there is no
process in place to adequately assess the
cumulative impacts of actions covered
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under the General Concurrence. NMFS
may request further consultation for
these actions on a case-by-case basis.
Each General Concurrence should
establish specific procedures for further
consultation, if appropriate.

(5) Notification. After completing a
General Concurrence, NMFS will
provide a copy to the appropriate
Council(s) and will make the General
Concurrence available to the public by
posting the document on the internet or
through other appropriate means.

(6) Revisions. NMFS will periodically
review and revise its General
Concurrences, as appropriate.

(h) Abbreviated consultation
procedures—(1) Purpose and criteria.
Abbreviated consultation allows NMFS
to determine quickly whether, and to
what degree, a Federal action may
adversely affect EFH. Federal actions
that may adversely affect EFH should be
addressed through the abbreviated
consultation procedures when those
actions do not qualify for a General
Concurrence, but do not have the
potential to cause substantial adverse
effects on EFH. For example, the
abbreviated consultation procedures
should be used when the adverse
effect(s) of an action could be alleviated
through minor modifications.

(2) Notification by agency and
submittal of EFH Assessment.
Abbreviated consultation begins when
NMEFS receives from the Federal agency
an EFH Assessment in accordance with
paragraph (e) of this section and a
written request for consultation.

(3) NMFS response to Federal agency.
If NMFS determines, contrary to the
Federal agency’s assessment, that an
action would not adversely affect EFH,
or if NMFS determines that no EFH
Conservation Recommendations are
needed, NMFS will notify the Federal
agency either informally or in writing of
its determination. If NMFS believes that
the action may result in substantial
adverse effects on EFH, or that
additional analysis is needed to assess
the effects of the action, NMFS will
request in writing that the Federal
agency initiate expanded consultation.
Such request will explain why NMFS
believes expanded consultation is
needed and will specify any new
information needed. If expanded
consultation is not necessary, NMFS
will provide EFH Conservation
Recommendations, if appropriate,
pursuant to section 305(b)(4)(A) of the
Magnuson-Stevens Act.

(4) Timing. The Federal agency must
submit its EFH Assessment to NMFS as
soon as practicable, but at least 60 days
prior to a final decision on the action.
NMFS must respond in writing within

30 days. NMFS and the Federal agency
may agree to use a compressed schedule
in cases where regulatory approvals or
emergency situations cannot
accommodate 30 days for consultation,
or to conduct consultation earlier in the
planning cycle for actions with lengthy
approval processes.

(i) Expanded consultation
procedures—(1) Purpose and criteria.
Expanded consultation allows
maximum opportunity for NMFS and
the Federal agency to work together to
review the action’s impacts on EFH and
to develop EFH Conservation
Recommendations. Expanded
consultation procedures must be used
for Federal actions that would result in
substantial adverse effects to EFH.
Federal agencies are encouraged to
contact NMFS at the earliest
opportunity to discuss whether the
adverse effects of an action make
expanded consultation appropriate.

(2) Notification by agency and
submittal of EFH Assessment. Expanded
consultation begins when NMFS
receives from the Federal agency an
EFH Assessment in accordance with
paragraph (e) of this section and a
written request for expanded
consultation. Federal agencies are
encouraged to provide in the EFH
Assessment the additional information
identified under paragraph (e)(4) of this
section to facilitate review of the effects
of the action on EFH.

(3) NMFS response to Federal agency.
NMFS will:

(i) Review the EFH Assessment, any
additional information furnished by the
Federal agency, and other relevant
information.

(ii) Conduct a site visit, if appropriate,
to assess the quality of the habitat and
to clarify the impacts of the Federal
agency action. Such a site visit should
be coordinated with the Federal agency
and appropriate Council(s), if feasible.

(iii) Coordinate its review of the
action with the appropriate Council(s).

(iv) Discuss EFH Conservation
Recommendations with the Federal
agency and provide such
recommendations to the Federal agency,
pursuant to section 305(b)(4)(A) of the
Magnuson-Stevens Act.

(4) Timing. The Federal agency must
submit its EFH Assessment to NMFS as
soon as practicable, but at least 90 days
prior to a final decision on the action.
NMFS must respond within 60 days of
submittal of a complete EFH
Assessment unless consultation is
extended by agreement between NMFS
and the Federal agency. NMFS and
Federal agencies may agree to use a
compressed schedule in cases where
regulatory approvals or emergency

situations cannot accommodate 60 days
for consultation, or to conduct
consultation earlier in the planning
cycle for actions with lengthy approval
processes.

(5) Extension of consultation. If NMFS
determines that additional data or
analysis would provide better
information for development of EFH
Conservation Recommendations, NMFS
may request additional time for
expanded consultation. If NMFS and the
Federal agency agree to an extension,
the Federal agency should provide the
additional information to NMFS, to the
extent practicable. If NMFS and the
Federal agency do not agree to extend
consultation, NMFS must provide EFH
Conservation Recommendations to the
Federal agency using the best scientific
information available to NMFS.

(j) Programmatic consultation—(1)
Purpose. Programmatic consultation
provides a means for NMFS and a
Federal agency to consult regarding a
potentially large number of individual
actions that may adversely affect EFH.
Programmatic consultation will
generally be the most appropriate option
to address funding programs, large-scale
planning efforts, and other instances
where sufficient information is available
to address all reasonably foreseeable
adverse effects on EFH of an entire
program, parts of a program, or a
number of similar individual actions
occurring within a given geographic
area.

(2) Process. A Federal agency may
request programmatic consultation by
providing NMFS with an EFH
Assessment in accordance with
paragraph (e) of this section. The
description of the proposed action in
the EFH Assessment should describe the
program and the nature and
approximate number (annually or by
some other appropriate time frame) of
the actions. NMFS may also initiate
programmatic consultation by
requesting pertinent information from a
Federal agency.

(3) NMFS response to Federal agency.
NMFS will respond to the Federal
agency with programmatic EFH
Conservation Recommendations and, if
applicable, will identify any potential
adverse effects that could not be
addressed programmatically and require
project-specific consultation. NMFS
may also determine that programmatic
consultation is not appropriate, in
which case all EFH Conservation
Recommendations will be deferred to
project-specific consultations. If
appropriate, NMFS’ response may
include a General Concurrence for
activities that qualify under paragraph
(g) of this section.
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(k) Responsibilities of Federal agency
following receipt of EFH Conservation
Recommendations—(1) Federal agency
response. As required by section
305(b)(4)(B) of the Magnuson-Stevens
Act, the Federal agency must provide a
detailed response in writing to NMFS
and to any Council commenting on the
action under section 305(b)(3) of the
Magnuson-Stevens Act within 30 days
after receiving an EFH Conservation
Recommendation from NMFS. Such a
response must be provided at least 10
days prior to final approval of the action
if the response is inconsistent with any
of NMFS’ EFH Conservation
Recommendations, unless NMFS and
the Federal agency have agreed to use
alternative time frames for the Federal
agency response. The response must
include a description of measures
proposed by the agency for avoiding,
mitigating, or offsetting the impact of
the activity on EFH. In the case of a
response that is inconsistent with NMFS
Conservation Recommendations, the
Federal agency must explain its reasons
for not following the recommendations,
including the scientific justification for
any disagreements with NMFS over the
anticipated effects of the action and the
measures needed to avoid, minimize,
mitigate, or offset such effects.

(2) Further review of decisions
inconsistent with NMFS or Council
recommendations. If a Federal agency
decision is inconsistent with a NMFS
EFH Conservation Recommendation, the
Assistant Administrator for Fisheries
may request a meeting with the head of
the Federal agency, as well as with any
other agencies involved, to discuss the
action and opportunities for resolving
any disagreements. If a Federal agency
decision is also inconsistent with a
Council recommendation made
pursuant to section 305(b)(3) of the
Magnuson-Stevens Act, the Council may
request that the Assistant Administrator
initiate further review of the Federal
agency’s decision and involve the
Council in any interagency discussion
to resolve disagreements with the
Federal agency. The Assistant
Administrator will make every effort to
accommodate such a request. NMFS
may develop written procedures to
further define such review processes.

(1) Supplemental consultation. A
Federal agency must reinitiate
consultation with NMFS if the agency
substantially revises its plans for an
action in a manner that may adversely
affect EFH or if new information

becomes available that affects the basis
for NMFS EFH Conservation
Recommendations.

§600.925 NMFS EFH Conservation
Recommendations to Federal and state
agencies.

(a) General. Under section
305(b)(4)(A) of the Magnuson-Stevens
Act, NMFS is required to provide EFH
Conservation Recommendations to
Federal and state agencies for actions
that would adversely affect EFH. NMFS
will not recommend that state or
Federal agencies take actions beyond
their statutory authority.

(b) Recommendations to Federal
agencies. For Federal actions, EFH
Conservation Recommendations will be
provided to Federal agencies as part of
EFH consultations conducted pursuant
to §600.920. If NMFS becomes aware of
a Federal action that would adversely
affect EFH, but for which a Federal
agency has not initiated an EFH
consultation, NMFS may request that
the Federal agency initiate EFH
consultation, or NMFS will provide EFH
Conservation Recommendations based
on the information available.

(c) Recommendations to state
agencies—(1) Establishment of
procedures. The Magnuson-Stevens Act
does not require state agencies to
consult with the Secretary regarding
EFH. NMFS will use existing
coordination procedures or establish
new procedures to identify state actions
that may adversely affect EFH, and to
determine the most appropriate method
for providing EFH Conservation
Recommendations to state agencies.

(2) Coordination with states on
recommendations to Federal agencies.
When an action that would adversely
affect EFH is authorized, funded, or
undertaken by both Federal and state
agencies, NMFS will provide the
appropriate state agencies with copies of
EFH Conservation Recommendations
developed as part of the Federal
consultation procedures in § 600.920.
NMFS will also seek agreements on
sharing information and copies of
recommendations with Federal or state
agencies conducting similar
consultation and recommendation
processes to ensure coordination of such
efforts.

(d) Coordination with Councils.
NMFS will coordinate with each
Council to identify the types of actions
on which Councils intend to comment
pursuant to section 305(b)(3) of the

Magnuson-Stevens Act. For such actions
NMFS will share pertinent information
with the Council, including copies of
NMFS’ EFH Conservation
Recommendations.

§600.930 Council comments and
recommendations to Federal and state
agencies.

Under section 305(b)(3) of the
Magnuson-Stevens Act, Councils may
comment on and make
recommendations to the Secretary and
any Federal or state agency concerning
any activity or proposed activity
authorized, funded, or undertaken by
the agency that, in the view of the
Council, may affect the habitat,
including EFH, of a fishery resource
under its authority. Councils must
provide such comments and
recommendations concerning any
activity that, in the view of the Council,
is likely to substantially affect the
habitat, including EFH, of an
anadromous fishery resource under
Council authority.

(a) Establishment of procedures. Each
Council should establish procedures for
reviewing Federal or state actions that
may adversely affect the habitat,
including EFH, of a species under its
authority. Each Council may receive
information on actions of concern by
methods such as directing Council staff
to track proposed actions,
recommending that the Council’s
habitat committee identify actions of
concern, or entering into an agreement
with NMFS to have the appropriate
Regional Administrator notify the
Council of actions of concern that
would adversely affect EFH. Federal and
state actions often follow specific
timetables which may not coincide with
Council meetings. Therefore, Councils
should consider establishing
abbreviated procedures for the
development of Council
recommendations.

(b) Early involvement. Councils
should provide comments and
recommendations on proposed state and
Federal actions of concern as early as
practicable in project planning to ensure
thorough consideration of Council
concerns by the action agency. Each
Council should provide NMFS with
copies of its comments and
recommendations to state and Federal
agencies.
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