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STATEMENT OF THE CASE

On July 12, 2010, || ficd 2 timely appeal of an Initial Administrative
Determination (IAD) prepared by the Restricted Access Management (RAM) Program on May
17,2010. The IAD denied |||l 2pp!ication for a charter halibut permit under the
Charter Halibut Limited Access Program."

The IAD held that [} was not a person to whom the State of Alaska, Department of
Fish and Game (ADF&G), had issued an ADF&G Business Owner License that authorized
logbook fishing trips that meet the minimum participation requirements for a permit,” and that, as
a result, [l as not qualified to receive a permit by initial issuance.

appealed the determination.

On July 14, 2010, [ v 2s notified that his appeal had been received and that it was
accepted as timely and that it was assigned to the undersigned administrative judge.?

In his appeal, [l acknowledged that he was not eligible for a permit, stating: “[1] realize
that I do not qualify for a permit under the standards NOAA set,”* and asked only that he be
issued a non-transferable permit.

I conclude that the record contains sufficient information upon which to decide this appeal.’ -
- did not request a hearing and I.did not order a hearing because _ has not
alleged facts that, if true, are adequate to justify the issuance to him of a charter halibut perm1t

I close the record and issue a decision.

' The Charter Halibut Limited Access Program is codified at 50 C.F.R. §§ 300.61, 300.66, and 300.67,
available on the NMFS Alaska Region website: www.alaskafisheries.noaa.gov/regs/summary.htm.

250 C.F.R. § 300.67(b)(1)(ii).

? Letter from Mary Alice McKeen, Chief Administrative Judge (acting), to_ (July 14,
2010).

* Statement of_ (received by Office of Administrative Appeals, July 12, 2010).

®50 C.F.R. § 679.43(2)(2).

®50 C.F.R. § 679.43(g)(3).




ISSUE
Does_ satisfy the minimum qualifications for a charter halibut permit?
ANALYSIS

To satisfy the minimum qualifications and to be issued a charter halibut permit, a person must
have been a person to whom the ADF&G issued a Business Owner License that authorized
logbook fishing trips.” Further, the holder of such a license must have reported a minimum of
five bottomfish logbook fishing trips in one year in the qualifying period (2004 or 2005)* and a
minimum of five halibut logbook fishing trips in the recent participation period (2008). .
- was never issued such a license, nor did he submit any logbook data indicating charter
fishing for halibut had occurred under the authority of such a license.

The regulations have an exception to meeting the participation requirements in both the
qualifying period and the recent participation year. If an applicant meets the minimum
participation requirement in the qualifying period (2004/2005), but not in the recent participation
period, the applicant may claim to meet the requirements in the unavoidable circumstance
regulation for the recent participation period (2008).'0 If the applicant meets the requirements of
the unavoidable circumstance regulation for the recent participation period, the applicant can be
treated as though he or she participated in the recent participation period.

If an applicant meets the minimum participation requirement in the recent participation period
(2008), but not in the qualifying period (2004/2005), the applicant may claim to meet the
requirements in the unavoidable circumstance regulation for the qualifying period (2004/2005).
(2004/2005)."" If the applicant meets the requirements of the unavoidable circumstance
regulation for the qualifying period, the applicant can be treated as though he or she participated
in the qualifying period.

But the regulations do not allow an applicant to claim unavoidable circumstances for both the
qualifying period and the recent participation period.’* The applicant must have participated in
either the qualifying period or the recent participation period.

states that he could not get accurate information in 2007 and 2008 from staff of the
North Pacific Fishery Management Council or the Alaska Department of Fish and Game as to

750 C.F.R. § 300.67(b)(1)(ii).

%50 C.F.R. § 300.67(b)(1)(ii)(A). The qualifying period is the sport fishing season established by the
International Pacific Halibut Commission (February | through December 31) in 2004 and 2005. 50
C.F.R. § 300.67(b)(1)(ii)(f)(6).

? 50 C.F.R. § 300.67(b)(1)(ii)(B). The recent participation period is the sport fishing season established
by the International Pacific Halibut Commission (February | through December 31) in 2008. 50 C.F.R.
§ 300.67(b)(1)(iD)(H)(7).

''50 C.F.R. § 300.67(g)(1).

'''50 C.F.R. § 300.67(2)(2).

250 C.F.R. § 300.67(g)(1) & (2).
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what the requirements for a charter halibut permit would be."’ He also states that he was trying
to get a boat and start his own charter halibut fishing business in 2008. 14" Assuming that the
facts, as stated by_ are true, and assuming, for purposes of argument, that

could prove he meets the unavoidable circumstance regulation for 2008, _ did not
participate in the qualifying period (2004/2005). To receive a charter halibut permit, an
applicant must have participated in either the qualifying period or the recent participation period
at the minimum participation level, which is five reported logbook fishing trips. An applicant
cannot claim unavoidable circumstances for both the qualifying period and the recent
participation period.

was a member of the U.S. Armed Forces and was discharged from the Marines in
May > The regulations have a special provision for applicants ordered to report for

active duty military service during the qualifying period (2004/2005).l6 But the serviceperson
must have met the recent participation requirement, which means at least five halibut logbook
fishing tr1 s in 2008 were reported under the authority of his or her ADFG Business Owner

License.' _ did not meet this requirement.

states that he has served for a number of years as a captain (vessel operator) in the
charter halibut fishery on boats owned by other people. _ submitted letters from a
number of persons testifying to the quality of his work as a captain and sport fishing guide.'®

_ can still participate in the fishery in this capacity.

states that it was his dream and intent to own his own boat and own his own charter
halibut business and that he will not be able to afford to buy a charter halibut permit. It is true
that now, to operate a charter halibut business, he will have to obtain a federal charter halibut
permit and that, in the past, he would not have had to do that. But that is the result of the Charter
Halibut Limited Access Program adopted by the North Pacific Fishery Management Council and
approved by the Secretary of Commerce."

is aware that he can not qualify for a charter halibut permit on the basis of his
personal qualifications. Nevertheless, he asks that he be issued a non-transferable charter halibut
permit. The Office of Administrative Appeals has no authority to provide with the
relief he seeks. Administrative judges must apply the regulations as written.
objections go to the underlying policy decisions in the Charter Halibut Limited Access Program,
as codified in the regulations for that program. 20

" Statement for a Halibut Permit by_ (received by RAM, April 26, 2010).

" 1d.; Letter from ||| to RAM (received Mar. 12, 2010).

13 Ev1dence of Military Service, submitted by_ (received by RAM, April 26, 2010).
'6 50 C.F.R. § 300.67(g)(3)(i).

750 C.F.R. § 300.67(2)(3).
* Statement o (received by RAM, April 26, 2010)(letters attached)
* Final Rule, 75 Fed. Reg. 599 (Jan. 5, 2010).

%50 C.F.R. § 300.61, § 300.66, § 300.67.
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FINDINGS OF FACT

l. _ is not a person to whom the Alaska Department of Fish and Game issued a
Business Owner License that authorized logbook fishing trips in either the qualifying period
or the recent participation period.

2. No logbook fishing trips were reported under a Business Owner License issued to.
- in either the qualifying period or the recent participation year.

CONCLUSIONS OF LAW

1. An applicant cannot claim unavoidable circumstances for both the qualifying period and the
recent participation year.

2. I ocs not satisfy the minimum qualifications for a charter halibut permit.
DISPOSITION

The TAD that is the subject of this appeal is AFFIRMED. This decision takes effect on August
23, 2010, unless by that date the Regional Administrator orders review of the Decision.

The appellant or RAM may submit a Motion for Reconsideration, but it must be received at this
Office not later than 4:30 p.m Alaska Time, on the tenth day after the date of this Decision,
August 2, 2010. A Motion for Reconsideration must be in writing, must allege one or more
specific material matters of fact or law that were overlooked or misunderstood by the
administrative judge, and must be accompanied by a written statement of points and authorities
in support of the motion. A timely Motion for Reconsideration will result in a stay of the
effective date of the Decision pending a ruling on the motion or the issuance of a Decision on
Reconsideration.

ilip J. Smu
Administrative Judge

Reviewed and approved:

Mary Alice McKeen
Chief Administrative Judge (acting)
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