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STATEMENT OF THE CASE

on June 10, 2010, filc = timely appeal

of an Initial Administrative Determination [TAD] issued by the Restricted Access Management
[RAM] Program on May 27, 2010. RAM denied IR -pplication for a charter
halibut permit under the Charter Halibut Limited Access Program [CHLAP].!

B -y appeal the IAD because it directly and adversely affects his interest, as
required by 50 C.F.R. § 679.43(b).

RAM denied N - pplication because he made an unavoidable circumstance claim
for the qualifying period (2004, 2005). Under the CHLAP, a claim of unavoidable
circumstances must be decided by an appellate officer with the Office of Administrative Appeals
[OAA], and not by RAM.?

The unavoidable circumstance regulation for applicants that did not participate in the qualifying
period is federal regulation 50 C.F.R. § 300.67(g)(2). NN .1:voidable
circumstance claim is that he did not participate in the qualifying period because he needed to
assist his mother, GG
An appellate officer concluded that an oral hearing was the best way to resolve whether Il
B <t the requirements of the unavoidable circumstance regulation.’

At -request, a hearing was scheduled on September 20, 2010, after his last
scheduled charter halibut fishing trip for the 2010 season. I held a hearing on that date. [}

! The Charter Halibut Limited Access Program is codified at 50 C.F.R. §§ 300.61, 300.66, and 300.67.
These regulations, and the appeal regulation at 50 C.F.R. § 679.43, is available on the NMFS Alaska
Region website: http//alaskafisheries.noaa.gov/regs/summary.htm.

2 50 C.F.R. § 300.67(g) (“Unavoidable circumstances claims must be made pursuant to paragraph (h)(6)
of this section . . . .”); 50 C.F.R. § 300.67(h)(6) (“An applicant that receives an IAD may appeal to the
Office of Administrative Appeals (OAA) pursuant to § 679.43 of this title.”). See Final Rule, 75 Fed.
Reg. 554, 597 (Jan. 5, 2010), Change 19.

* Order Scheduling Hearing (July 14, 2010).




I icstificd in person. GG, 1.0 ther, and IS

monn———e e ————

S V1o operated a tourist booking business in 2004 and 2005, testified, both by telephone.

After the hearing, I left the record open for | to submit information from the

Alaska Department of Fish & Game (ADFG) on halibut logbook fishing trips that EEEEN

took in 2006. He submitted the ADF&G data, which showed eight trips.* I also put into the

record the information in NMFS’s records on the number halibut logbook fishing trips thatilll
W (o0k in 2007, which was eleven trips.’

I held a supplemental hearing on November 15, 2010, concerning the ADFG data. iR
I cstificd that he did not have additional evidence to present and that he thought that
these were likely the number of trips — eights trips, then eleven trips -- he would have taken in

his first two years of halibut chartering, if his mother had not become seriously ill and required
his assistance.

I have reviewed the record in its entirety and determine that the record is sufficient to reach a
decision. I therefore close the record and issue this decision.

ISSUES

1. Does "N s-tisfy the requirements in section (i) through (iv) of 50 C.F.R.
§ 300.67(g)(2), which is the unavoidable circumstance regulation for persons that did not
participate in the charter halibut fishery in the qualifying period (2004, 2005)?

2. Did JEEEEEEE have a specific intent to operate a charter halibut fishing business in the
qualifying period?

3. Was NN spccific intent to operate a charter halibut fishing business in the
qualifying period thwarted by a circumstance that was unavoidable, unique to [l
, unforeseen and reasonable unforeseeable?

4. Did the circumstance actually occur?

5. Did NN i2ke all reasonable steps to overcome the circumstance?

6. If I B mecects the requirements in sections (i) through (iv) of 50 C.F.R.
§ 300.67(g)(2), should his permit be designated as transferable or non-transferable?

7. N 1 ccts the requirements in sections (i) through (iv) of 50 C.F.R.
§ 300.67(g)(2), what is proper the angler endorsement number on the permit?

* Email from [ to Office of Administrative Appeals (Sep. 28, 2010) with ADF&G
logbook data from 2006.
3 Email from Mukhya Khalsa, Computer Specialist, NMFS, to Mary Alice McKeen (Nov. 15, 2010).
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SUMMARY OF DECISION

S shoved, by a preponderance of evidence in the record, that he satisfies sections
(i) through (iv) of the unavoidable circumstance regulation for applicants that did not participate
in the qualifying period (2004, 2005), which is federal regulation 50 C.F.R. § 300.67(g)(2). .
I 1.:d 2 specific intent to participate in the qualifying period and was prepared to
operate a charter halibut fishing season for the 2004 charter halibut season. His intent was
thwarted by a circumstance that was unavoidable, unigue, unforeseen and unforeseeable, namely
and he assisted in
her care and treatment. ThlS c1rcumstance occurred and there were no reasonable steps he could
have taken to overcome the circumstance and participate in the 2004 season.

Section (v) of the same regulation, 50 C.F.R. § 300.67(g)(2), states that _receives a
non-transferable permit with an angler endorsement of four, unless he shows he likely would
have participated in one year in the qualifying period with fifteen bottomfish logbook fishing
trips and likely would have taken more than four anglers on a trip in 2004 or 2005. I
IR did not show he would likely have taken fifteen bottomfish logbook fishing trips in
2004. I st2tcd that four is the highest number of anglers he would have taken out

in 2004. Thereforc IS qualifies for a non-transferable permit with an angler
endorsement of four.

FACTUAL BACKGROUND
In 2004 _ owned a boat, IEEEEE———_ that was equipped to participate in the

charter halibut fishery.® He investigated the licenses needed to operate a charter halibut business
and the liability insurance that was advisable for him to obtain. He engaged in discussions with a
long time friend, INNTGGNGGGNGNGGGGGG_—_—_G—G_—_—_—_ :bout referrals of charter clients | I could

make to [ NN

R opcrated a bus1ness in Hoonah called _ Wthh I

in Southeast Alaska.’

have booked twenty-five to thirty halibut trips with_ in 2004 and 2005.

§ Unless otherwise noted, I base these facts on testimony at the hearing on September 20, 2010. This
testimony was consistent with the documentary evidence submitted by TNEGGGTGG__GN.

" The certified population of Hoonah in 2009 was 764. Alaska Community Database Community
Information Summaries, State of Alaska, Department of Community and Regional Affairs,

http://www.commerce.state.ak.us/dca/commdb/CIS.cfm?Comm_Boro_name=Hoonah, <<visited Nov. 15,
2010)>>

8 Statement by KNG cccived by RAM, Feb. 24, 2010).
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Accounts Manager for the company, submitted a written statement that he discussed arranging
for these charters mthﬂ in 2004 and 2005 and would booked 3 to 5 halibut trips
with R i 2004 and 2005, if his business had been operational.”

- ry

e |ivcs in Juneau, Alaska. He felt an obligation to be available

by phone any time his mother needed to talk or needed help. He approved charges for expensive
prescription drugs, when the pharmacy called.

| For about a year period begmmng in the spnng of 2004, -
went to_ four or five times and stayed with his mother about a week each

time.

In the latter half of 2005 , O - ccivcd an all clear letter. TN started his

006. Initially, he kept his day job with the State of Alaska as a il

and took clients out in the evening, on weekends, on holidays and on days
he took leave from his State job. NN did reccive referrals frorm ISR
business in Hoonah and from N with thclllg NS in Juncau. In 2006,
I cported eight halibut logbook ﬁshmg trlps Uy 2007, he repotted eleven halibut
logbook fishing trips.? In 2008, he left State employment to operate his charter business full
time and reported twenty-three halibut logbook fishing trips.

® Statement from

" Email from NN o Office of Administrative Appeals (Sep. 28, 2010) with ADF&G
logbook data from 2006.
2 Email from Mukhya Khalsa, Computer Specialist, NMFS, to Mary Alice McKeen (Nov. 15, 2010).
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CHARTER HALIBUT LIMITED ACCESS PROGRAM

To receive a charter halibut permit under the Charter Halibut Limited Access Program, an
applicant must be a person to whom the Alaska Department of Fish and Game (ADF&G) issued
a Business Owner License that authorized logbook fishing trips that met the minimum
participation requirements for a permit."® The charter halibut regulation specifies a minimum
participation requirement in two periods: a qualifying period, which is the sport fishing season
for halibut in 2004 and 2005,"* and a recent participation period, which is the sport fishing
season for halibut in 2008."> The regulation specifies two levels of minimum participation: one
for a non-transferable permit and one for a transferable permit.

To receive a non-transferable charter halibut permit, the ADF&G license holder must have
reported a minimum of five bottomfish logbook fishing trips in one year in the qualifying period
(2004 or 2005),"° and a minimum of five halibut logbook fishing trips in the recent participation
period (2008)."

To receive a transferable charter halibut permit, the license holder must have reported a
minimum of fifteen bottomfish logbook fishing trips with the same vessel in the qualifying
period (2004, 2005)"® and fifteen halibut logbook fishing trips with the same vessel in the recent
participation period (2008)."

The charter halibut regulation provides an alternate way for an applicant to meet the participation
requirement in one, but not both, participation periods.® If an applicant meets a minimum
participation trip level in the qualifying period (2004, 2005), but not the recent participation
period (2008), the applicant may meet the requirements in the unavoidable circumstance
regulation for the applicant’s lack of participation in the recent period (2008).2' If the applicant
meets the unavoidable circumstance regulation for the recent period, the applicant may be treated
as though the applicant participated in the recent period.

Similarly, if the applicant meets a minimum participation trip level in the recent participation
period (2008), but not the qualifying period (2004, 2005), the applicant may meet the
requirements of the unavoidable circumstance regulation for the applicant’s lack of participation
in the qualifying period (2004, 2005). If the applicant meets the unavoidable circumstance

50 C.F.R. § 300.67(b)(1)(ii).

50 C.F.R. § 300.67(c)(6) (“Qualifying period means the sport fishing season established by the
International Pacific Halibut Commission (February | through December 31) in 2004 and 2005.”).
1350 C.F.R. § 300.67(c)(7)(“Recent participation period means the sport fishing season established by
the International Pacific Halibut Commission (February I through December 31) in 2008.”).

16 50 C.F.R. § 300.67(b)(1)(ii)(A).

7 50 C.F.R. § 300.67(b)(1)(ii)(A) & (B).

18 50 C.F.R. § 300.67(d)(1)().

1 50 C.F.R. § 300.67(d)(1)(ii).

% 50 CF.R. § 300.67(g).

21 50 C.F.R. § 300.67(g)(1).
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regulation for the qualifying period, the applicant may be treated as though the applicant
participated in the qualifying period.

_ meets the participation requirement in the recent period for a transferable charter
halibut permit. Under his ADF&G Business Owners License, he reported twenty-three halibut
logbook fishing trips in 2008. He did not report any logbook fishing trips in 2004 or 2005.
Therefore, the only way that I[NNI can receive a transferable or non-transferable charter
halibut permit is if he meets the requirements of the unavoidable circumstance regulation for the
applicant that did not participate in the qualifying period.

UNAVOIDABLE CIRCUMSTANCE REGULATION

The unavoidable circumstance regulation for applicants who participated in the recent
participation period, but not the qualifying period, 50 C.F.R. § 300.67(g)(2), provides:

(2) Qualifying period. An applicant for a charter halibut permit that
meets the participation requirement for the recent participation period but
does not meet the participation requirement for the qualifying period, may
receive one or more permits if the applicant proves paragraphs (g)(2)(i)
through (iv) of this section as follows:

(1) The applicant had a specific intent to operate a charter halibut fishing
business in at least one year of the qualifying period;

(ii) The applicant’s specific intent was thwarted by a circumstance that
was:

(A) Unavoidable;

(B) Unique to the owner of the charter halibut fishing business; and

(C) Unforeseen and reasonably unforeseeable by the owner of the charter
halibut fishing business;

(iii) The circumstance that prevented the applicant from operating a
charter halibut fishing business actually occurred; and

(iv) The applicant took all reasonable steps to overcome the circumstance
that prevented the applicant from operating a charter halibut fishing
business in at last one year of the qualifying period.

(v) If the applicant proves the foregoing (see paragraphs (g)(2)(i) through
(iv) of this section), the applicant will receive either:

(A) One non-transferable permit with an angler endorsement of four (4); or

(B) The number of transferable and non-transferable permits, and the
angler endorsement on those permits, that result from the logbook fishing
trips that the applicant proves likely would have been taken by the
applicant but for the circumstance that thwarted the applicant’s specific
intent to operate a charter halibut fishing business in one year of the
qualifying period and the applicant did not participate during the other
year of the qualifying period.
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An applicant must satisfy each requirement of the unavoidable circumstance regulation for
NMEFS to treat the applicant as though he or she participated in the qualifying period. An
applicant must prove any fact required for a permit, a type of permit or angler endorsement by a
preponderance of evidence in the record.

ANALYSIS

1. Does—satisfy the requirements in section (i) through (iv) of 50 C.F.R.
§ 300.67(g)(2), which is the unavoidable circumstance regulation for persons that did not
participate in the charter halibut fishery in the qualifying period (2004, 2005)? Yes.

I analyze the requirements in sections (i) through (iv).

Section (i). Did N have a specific intent to operate a charter halibut fishing
business in one year in the qualifying period? Yes.

In 2004, N .2 d o vessel, the IERRENNNSNENIIN, that was equipped to participate in
the charter halibut fishery. He had researched the legal requirements to begin a charter halibut
fishing business and the advisable levels of insurance coverage. | I had arranged
two solid sources for referrals of charter clients: |GGl in Hoonah and IR with the
I in Juneau. And when he did start halibut chartering, they did refer

clients to him.

I find that I 1.c1d a specific intent to participate in the charter halibut fishery in
2004.

Section (ii). Was IR intent to operate a charter halibut fishing business
thwarted by a circumstance that was unavoeidable, unique, unforeseen, and reasonably
unforeseeable? Yes.

The circumstance claimed by [iiG_—_G—G_—_GGG_—_—_. is his mother’s_

W in the spring of 2004 and his need to assist her and to be available on call to assist her. I
find that this circumstance was unavoidable, unique to [ INIIIBBMllllll unforeseen and
reasonably unforeseeable. I further find that this circumstance thwarted | NENENENENGEGEG—EEitont
to participate in the charter halibut business. I find thatil M vould have operated a
charter business in 2004, if his mother’s i had not intervened.

Section (iii). Did the circumstances that thwarted I et (o operate a
charter halibut fishing business actually happen? Yes.

W il1css occurred and IR ossisted his mother throughout the acute
phase of her illness.
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Section (iv). Did R (k¢ all reasonable steps to overcome the circumstances?
Yes.

IR - obligated to assist in the care of his mother. _

concluded that he could not carry through with his plans to start a
charter halibut fishing business, when his mothe
I 2nd he needed to be on call to assist her. 1find that there were no reasonable steps that
he could have taken to overcome the circumstance in 2004 and to operate his charter halibut

business. As soon as his mother’s acute health crisis abated, and he was able to overcome the
circumstance, [ NN did that and he operated a charter business for salmon and halibut

charters.

2. Should I pcrmit be designated as transferable or non-transferable?
Non-transferable.

Once an applicant meets the requirements in sections (i) through (iv) of 50 C.F.R.

§ 300.67(g)(2), section (V) states that the applicant will receive a non-transferable permit, unless
the applicant shows that he or she would likely have met the participation requirement for a
transferable permit, which is fifteen (or more) trips in either 2004 or 2005 with the same vessel.?
The record contains some evidence that [N would have taken fifteen logbook fishing
trips with the |ING—_TEEE i 2004+, I offcrcd testimony and a written statement
that he would have booked twenty-five to thirty trips with INEGGu—G_——— . .- i
that he would have booked three to five trips.

The preponderance of evidence, however, is that_ would not have taken fifteen
logbook fishing trips in 2004. When he actually did start his business in 2006, he took eight
halibut logbook fishing trips. In 2007, he took eleven halibut logbook fishing trips. In 2004, he
would have likely started the business the way he did in 2006, namely keeping his job with the
State and working his way into the charter business with evening, weekend and holiday trips.

I note that in 2006i for examﬁlei he took twenty-six total trips, but eighteen were salmon charter
trips. Both INEGGGGGGGE————— did rcfer to taking clients out on salmon

and halibut charters and it is possible that their estimates, although stated as halibut charters,
actually referred to both types of charters.

Further, at the supplemental hearing, I gave T . opportunity to present additional
argument or evidence on the likely number of logbook fishing trips that he would have taken in
2004, in light of the actual number of trips he took in 2006 and 2007. He testified that he did not

2 4 s only seeking one permit. Therefore, the participation requirements for more than one
permit in 50 C.F.R. § 300.67 (c) are not relevant to this appeal.

Appeal No. 10-0006 -8-



have any additional evidence and that the number of trips he took in 2006 and 2007 — eight trips,
then eleven trips — was probably the number of trips he would likely have taken in his first two

years of operating a charter business if his mother’s illness had not prevented him from starting

that in 2004. Since/ NI Jid not show that he would likely have taken a minimum of
fifteen halibut logbook fishing trips in 2004, I conclude that he should receive a non-transferable
permit.

3. What is the proper angler endorsement on _ permit? Four.

Once an applicant meets the requirements in sections (i) through (iv) of 50 C.F.R.

§ 300.67(g)(2)(iv), section (V) states that the angler endorsement on the applicant’s permit will
be four, unless the applicant proves that he or she would likely have taken a greater number of
anglers on a trip in the qualifying period.

—testiﬁed that. if he had participated in the qualifying period, he would have done
so with th which carried only four passengers. He therefore accepted four as
the proper angler endorsement number on his permit.

—s qualifying trips occurred in International Pacific Halibut Commission [IPHC]
regulatory area 2C. His permit will therefore be endorsed for area 2C.

FINDINGS OF FACT

1. reported twenty-three halibut logbook fishing trips with the same vessel in

2008.

2. _ held a specific intent to operate a charter halibut fishing business during
2004.

3. _ intent was thwarted by a circumstance that was unavoidable, unique to him,
unforeseen and reasonably unforeseeable, r_
4. The unavoidable circumstance actually occurred.

5. There were no reasonable steps _ could have taken in 2004 to overcome the
circumstance and operate a charter halibut business.

6. I v ould have started a charter halibut ﬁshini business in 2004, but for his

mother’s diagnosis with, and treatment for, advanced in 2004 and 2005.

7. N vould not likely have taken fifteen bottomfish logbook fishing trips in 2004
or 2005.
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CONCLUSIONS OF LAW

1. _satisﬁed the requirements in sections (i) through (iv) of the unavoidable
circumstances regulation, 50 C.F.R. 300.67(g)(2), with respect to his lack of participation in
the qualifying period.

2. _ meets a minimum participation requirement for a charter halibut permit in the
recent participation period.

3. _ qualifies for a non-transferable charter halibut permit, endorsed for four
anglers, for use in IPHC regulatory area 2C.

DISPOSITION AND ORDER

The IAD that is the subject of this appeal is VACATED. RAM is directed to issue a non-
transferable charter halibut permit, endorsed for four anglers, for use in IPHC regulatory area 2C
o .. [his Decision is effective on
December 20, 2010, unless by that date the Regional Administrator orders review of the
Decision.

The appellant or RAM may submit a Motion for Reconsideration, but it must be received by this
Office not later than 4:30 p.m., A.S.T., on November 29, 2010, the tenth day after this Decision.
A Motion for Reconsideration must be in writing, must specify one or more material matters of
fact or law that were overlooked or misunderstood by the administrative judge, and must be
accompanied by a written statement in support of the motion.

_‘

Mary Alice McKeen
Administrative Judge
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