NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
NATIONAL APPEALS OFFICE

In re Application of

Appellant

Appeal No. 10-0033

DECISION
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STATEMENT OF THE CASE

This appeal is before the National Appeals Office (NAO) a division within the National
Marine Fisheries Service (NMFS), Office of Management and Budget. NAO operates
out of NOAA'’s headquarters in Silver Spring, MD and maintains an office in NMFS’s
Alaska Regional office. NAO is the successor to the Office of Administrative Appeals
(OAA), Alaska Region, and is charged with processing appeals that were filed with
OAA. Tlhe undersigned is the administrative judge assigned to review and decide this
matter.

On June 17, 2010, the Restricted Access Management (RAM) program of the Alaska

Region of the National Marine Fisheries Service (NMFS) issued an Initial Administrative
Determination (IAD) to doing business as (dba)-
(Appellants). In the IAD, RAM informed Appellants the agency was

enying Appellants’ application for a charter halibut permit (CHP or permit) pursuant to
regulations governing the Charter Halibut Limited Access Program (CHLAP).?

The application referred to in the IAD was filed by Appellants on March 5, 2010.% In
response, on May 5, 2010, RAM sent Appellants a Notice of Opportunity to Submit
Evidence (Notice).* In that Notice, RAM stated Appellants met the participation
requirements for 2008, but not for 2004 or 2005. RAM advised Appellants that the
Official Record used to determine an applicant’s relevant charter fishing history showed
Appellants only reported four qualifying trips in 2004 and only three qualifying trips in
2005. RAM also acknowledged Appellants’ claim they experienced an unavoidable
circumstance that caused them to not meet the participation requirements. RAM
provided Appellants with an opportunity to submit additional materials in support of their

! See 50 C.F.R. § 679.43. | was assigned this appeal after the completion of the contract for a former
contractor (Contractor) of OAA.

% The Charter Halibut Limited Access Program (CHLAP) was adopted in 2010. Final Rule, 75 Fed. Reg
554 (Jan. 5, 2010). The CHLAP is codified at 50 C.F.R. 8§ 300.61, 300.66 and 300.67.

® Original File Tab, Application for Charter Halibut Permit(s) for IPHC Regulatory Areas 2C and 3A.

* Original File Tab, Notice dated May 5, 2010.
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application. Appellant’s responded to the Notice on June 3, 2010 by submitting
additional documentation.®

On June 17, 2010, RAM issued the IAD at issue in this appeal. In the IAD, as noted
above, RAM denied Appellants’ application for a CHP. RAM denied Appellant’s
application because Appellants lacked sufficient trips (less than five) during a qualifying
year, 2004 or 2005. RAM also advised Appellants their claim for unavoidable
circumstances, by regulation, could only be resolved if they filed a timely appeal with
OAA. On August 13, 2010, OAA (now NAO) received a timely appeal from Appellants’
attorney.

On October 3, 2010 an oral hearing was held pursuant to prior written notice. The
hearing was conducted by Contractor. At the hearing, Appellants testified. At the
conclusion of the hearing Contractor closed the record. The record contains sufficient
information on which to reach a final decision as contained herein.® In rendering this
decision, | have carefully reviewed the entire file, including the audio recording of the
hearing.

ISSUES

The sole claim Appellants assert on appeal is that they should receive a permit based
on the unavoidable circumstance provision of the CHLAP. To determine whether
Appellants have met the requirements of the unavoidable circumstance provision, | will
answer the following:

1. Did Appellants hold a specific intent to operate a charter halibut fishing
business in 20047

2. If the answer to Question 1 is “yes,” then | must decide whether Appellants
experienced an unavoidable circumstance in 20047

If the answer to Question 2 is “no,” then Appellants have not established eligibility for a
CHP based on the unavoidable circumstances provision of the CHLAP regulations, and
| must uphold the IAD.

> Original File Tab, Charter Halibut Permit Application, Instructions for Processing Response, 30 Day
Notice of Opportunity to Submit Evidence, signed by one of the Appellants and dated June 3, 2010, with
attachments.

® See 50 C.F.R § 679.43(g)(2).
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FINDINGS OF FACT

1. Appellants operated their charter halibut fishing business in International Pacific
Halibut Commission (IPHC) Administrative Area 3A.”

2. In 2004, Appellants took clients on charter halibut fishing trips; in that year, they
reported four bottomfish logbook fishing trips to the Alaska Department of Fish and
Game (ADF&G) on the following dates: May 15, June 10, June 19, and June 20.°

3. On May 17, 2004, Appellants were charter fishing for salmon and decided to fish for
halibut; however, the wind and waves intensified, causing them to abandon the
halibut fishing effort and return to port.®

4. For 2005, Appellants reported three bottomfish logbook trips to ADF&G.*°

5. For 2008, Appellants reported eighty halibut logbook fishing trips to the ADF&G.**

PRINCIPLES OF LAW

Under the CHLAP regulations, to be eligible for a permit an applicant must prove he
reported charter fishing trips during two participation periods: (1) the qualifying period, in
2004 and 2005,? and (2) the recent participation period, in 2008.

If an applicant can only prove he met participation requirements during one period, he
may still qualify for a permit under the unavoidable circumstance provision of the
CHLAP. To prevail on an unavoidable circumstance claim as it applies in this case,
Appellant must prove: (1) he held a specific intent to operate a charter halibut fishing
business in 2004; (2) his intent was thwarted by an actual circumstance that was
unavoidable, unique, and unforeseen and reasonably unforeseeable; and, (3) he took
all reasonable steps to overcome the circumstance.’

750 C.F.R. § 300.61: “Area 3A means all waters between Area 2C and a line extending from the most
northerly point on Cape Aklek (57°41'15" N. latitude, 155°35'00" W. longitude) to Cape Ikolik (57°17'17"
N. latitude, 154°47'18" W. longitude), then along the Kodiak Island coastline to Cape Trinity (56°44'50" N.
latitude, 154°08'44" W. longitude), then 140° true.”

® Original File Tab, Print Summary created January 26, 2010.

° Written Appeal (August 12, 2010); Appellants’ hearing testimony (October 5, 2010); Letter to NMFS from
Appellants (received by NMFS March 5, 2010); Letter “To whom it may concern” from charter client
greceived by NMFS June 3, 2010).

0 Original File Tab, Print Summary created January 26, 2010.

1 Original File Tab, Print Summary created January 26, 2010.

250 C.F.R. § 300.67(c)(6).

¥ See 50 C.F.R. § 300.67(c)(7).

Y50 C.F.R. § 300.67(q).

50 C.F.R. § 300.67(g)(2)(iv).
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ANALYSIS

Since Appellants do not meet the participation requirements for both the qualifying and
recent participation periods, they can only prevail in this appeal if they meet the
requirements of the unavoidable circumstance provision of the CHLAP regulations.
Below | consider two of the key requirements of an unavoidable circumstance claim,
namely, specific intent and the existence of an unavoidable circumstance.

In their appeal, Appellants argue they suffered an unavoidable circumstance in 2004 in
the form of adverse weather and a boat that was too small to function safely in adverse
weather conditions. Appellants note that since they purchased a larger boat in 2007,
they have been able to complete more than five logbook fishing trips each year.
Appellants point to an afternoon in May 2004, when they decided to return to port rather
than face the challenging conditions with their vessel. Appellants state they carry a
large debt on their vessel and need a CHP to be able to pay that debt.

Did Appellants hold a specific intent to operate a charter halibut fishing business
in 20047

Appellants operated their charter halibut fishing business in 2004. Therefore, | conclude
they held the specific intent to operate such a business in 2004. Unfortunately for
Appellants, their 2004 participation was not sufficient, at just four qualifying trips, for
them to be eligible for a permit under the basic permitting provisions.

Did Appellants experience an unavoidable circumstance in 2004?

The Official Record shows that Appellants timely reported bottomfish logbook fishing
trips on four occasions in 2004: May 15, June 10, June 19, and June 20. For a charter
season that runs roughly between mid-May and early September (a total span of more
than 100 days), Appellants have not presented credible evidence to support a finding
that the weather was not sufficiently benign for Appellants to operate their charter
halibut business on at least one other day during that period. Therefore, | find the
alleged circumstance was not unavoidable inasmuch as there were dozens of days that
Appellants did not show were subject to harsh weather conditions.

Further, all charter operators are subject to or encounter the same weather conditions
and are required to adjust their activities accordingly. Therefore, the circumstance was
not unique to Appellants.

In consideration of the above, | conclude that Appellants did not experience an
unavoidable circumstance. Because | reach that conclusion, | need not examine the
other elements of an unavoidable circumstance claim.
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In reaching my decision, | have considered the entire file. | have read with care
Appellants argument that with a larger vessel, they would have been able to complete
five or more qualifying trips. | have also read carefully Appellants’ concerns about their
finances and need for a CHP. However, | am bound to follow the regulations, and as
addressed above, under the applicable regulations, Appellants are not eligible for a
permit.

CONCLUSIONS OF LAW

Appellants did not experience an unavoidable circumstance in 2004.

The IAD dated June 17, 2010 is consistent with CHLAP regulations.

ORDER

The IAD dated June 17, 2010 is upheld. This decision takes effect thirty days from the
date issued, September 6, 2011,'° and will become the final agency action for purposes
of judicial review, unless a motion for reconsideration is made pursuant to
http://www.fakr.noaa.gov/appeals/reconsiderationpolicy.htm, or the Regional
Administrator elects to review this decision pursuant to 50 C.F.R. 8§ 679.43(k) and (0).

Appellant or RAM may submit a Motion for Reconsideration, but it must be received at
this Office not later than 4:30 p.m. Alaska Time, on the tenth day after the date of this
Decision, August 15, 2011. A Motion for Reconsideration must be in writing, must
allege one or more specific material matters of fact or law that were overlooked or
misunderstood by the administrative judge, and must be accompanied by a written
statement in support of the motion.

Eile ~Jones
Chief Administfative Judge

Date Issued: August 4, 2011

*50 C.F.R. § 679.43(k) and (0).
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