NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
NATIONAL APPEALS OFFICE

In re Application of

Appellant

Appeal No. 10-0042

ORDER DENYING MOTION for
RECONSIDERATION

_—— — ~— ~— ~— ~— ~—

On July 29, 2011, the National Appeals Office (NAO), a division within the National
Marine Fisheries Service (NMFS), issued a Decision in this appeal. NAO received
Appellant’s Motion for Reconsideration dated August 7, 2011. Appellant’'s Motion was
filed timely.

Pursuant to NAO'’s policy, a motion for reconsideration must state material issues of law
or fact that the appellant believes the Administrative Judge misunderstood or
overlooked and must contain an argument, or points and authorities, in support thereof.
| have carefully reviewed the Decision in this case and Appellant’s Motion for
Reconsideration. | conclude the Decision does not contain material errors of law or fact.
Accordingly, | deny Appellant’s Motion for Reconsideration.

In his Motion for Reconsideration, Appellant states his belief that the Decision did not
adequately demonstrate an understanding of Appellant’s difficulty in replacing his
Vessel. Appellant recounts his efforts to find a vessel and provides new information
about a particular unsuccessful attempt to purchase one in California. However,
additional facts are beyond the scope of review since they were not raised in Appellant’s
appeal.

Appellant had a meaningful opportunity to request a hearing, beginning with his appeal
paperwork received on August 30, 2010. In a letter dated November 15, 2010, NAO
invited Appellant to submit any additional factual or legal materials relevant to his
appeal. The letter explained that unless a submission was made by December 6, 2010,
NAO would assume Appellant did not intend to send in any materials, and NAO would
proceed in its review of his appeal. Appellant did not submit any additional materials.

On March 31, 2011, NAO advised Appellant: “If you wish...an administrative hearing,
please so inform [NAQ] in writing, and state why you think such a hearing is necessary
to complete the record of your appeal.”® In response, Appellant attempted to reserve
the option to hold a hearing in the event the administrative judge assigned to Appellant’s

! http://www.fakr.noaa.gov/appeals/reconsiderationpolicy.htm
% Appeals Correspondence Tab, Administrative judge’s letter sent via email dated March 31, 2011.



!ppea| Ho. !!!!!!

case decided to uphold the initial administrative determination.® In an email dated April
5, 2011, NAO explained that any hearings must be held and the record must be closed
before a decision can be prepared. In the same email, NAO again offered Appellant the
option of requesting a hearing. If NAO did not receive such a request by April 15, 2011,
it would close the record and prepare the decision. Appellant did not request a hearing
or submit additional information. NAO closed the record and prepared a decision,
pursuant to the procedural regulations governing this appeal: “The appellate officer will
close the record and issue a decision after determining there is sufficient information to
render a decision on the record....The decision must be based solely on the record of
the proceedings.”

In his appeal, Appellant relied on documentation already submitted to Restricted Access
Management.® In Appellant’s letter accompanying his application for a Charter Halibut
Permit, Appellant stated that he sold Vessel in March 2008. Despite taking trips to
Washington and California, Appellant “did not seal a deal on a new vessel . . . until
September of 2008.” Prior to issuance of the Decision, Appellant did not submit to NAO
information about a specific vessel in California that Appellant considered purchasing in
May 2008. Prior to issuance of the Decision, Appellant also did not submit evidence
showing that Appellant’'s decision not to purchase this vessel was due to discovery of
mechanical and structural issues. Because that evidence was not in the record when it
closed, it was not used in reaching the Decision, and it will not be considered now since
the record is closed and reconsideration is not another layer of appeal. The
reconsideration process is not an opportunity to add evidence to one’s case after one
receives an unfavorable decision.® Rather, based on the evidence of record and the
Decision, the reconsideration process is designed to correct errors of law or fact made
in a Decision.

As indicated in the Decision, Appellant voluntarily sold his Vessel, because he wanted
to upgrade. Appellant chose to upgrade and chose to sell his Vessel before obtaining a
replacement. Appellant’s decision to sell his Vessel without a replacement readily
available caused him to not be able to operate in the 2008 fishing season. Similarly, the
record does not show by a preponderance of the evidence that Appellant took all
reasonable, affirmative steps, beyond looking for a new vessel, to operate his business
during the 2008 fishing season. Assuming for the sake of argument that the delay in
obtaining a new vessel was mechanical problems in the vessel Appellant wanted to
purchase, that would not change the absence of evidence in the record showing
Appellant’s circumstance was of his own making and could be overcome in any number
of ways, but were not. The circumstance outlined in Appellant’s paperwork in the record
was not unavoidable, or unforeseeable or reasonably unforeseeable, and because of
that, as analyzed further in the Decision, Appellant cannot prevail on his unavoidable
circumstances claim.

3 Appeals Correspondence Tab, Email by Appellant to NAO dated April 5, 2011.

* See 50 C.F.R. § 679.43(K).

®> pleadings Tab, Appellant’s Letter of Appeal dated Aug. 7, 2010 (received by RAM on Aug. 30, 2010).
®See 50 C.F.R. § 679.43(k); http://www.fakr.noaa.gov/appeals/reconsiderationpolicy.htm
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The new effective date of the Decision is September 12, 2011 subject to the Regional
Administrator’s review.’

Eilbed-6-Jones/
Chief Administétive Judge

Date Issued: August 12, 2011

" http:/iwww.fakr.noaa.gov/appeals/reconsiderationpolicy.htm; 50 C.F.R. § 679.43(0).
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