NATIONAL OCEONAGRAPHIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE

NATIONAL APPEALS OFFICE
In re Application of ) Appeal No. 10-0022
)
) ORDER DENYING
) RECONSIDERATION AND SETTING
) A NEW EFFECTIVE DATE
)
Appellant. ) March 22,2011
)

On July 12, 2010, (Appellants) each applied for a charter halibut
permit under the Charter Halibut Limited Access Program.' The Restricted Access Management
(RAM) program of the Alaska Region, National Marine Fisheries Service (NMFS), issued an
Initial Administrative Determination that denied the applications of Appellants because they
applied after April 5, 2010, the deadline for applications for charter halibut permits.

I issued a Decision on February 1, 2011, that affirmed the Initial Administative Determination.
On February 11, 2011, Appellants filed a timely motion for reconsideration of the Decision.? I
stayed the effective date of the Decision, pending a ruling on the motion.

An appellant may request reconsideration of a decision on the grounds that the administrative
judge misunderstood or overlooked a material matter of law or fact.* A material matter of fact or
law is one which affects the outcome of the Decision or, even if the outcome is the same, the fact
or issue should be addressed to clearly state the basis for the Decision.

I have carefully reviewed the Decision in this appeal and the Motion for Reconsideration filed
by Appellants. I conclude that the Decision does not contain any material errors of law or fact.
[ therefore deny reconsideration of the Decision and establish April 22, 2011, as the new
effective date of the Decision.

ANALYSIS

Appellants state that RAM should have sent application materials to each appellant at their
address in_ State. The Decision did not overlook this argument. The Decision stated

! The Charter Halibut Limited Access Program (CHLAP) is codified at 50 C.F.R. §§ 300.61, 300.66,
and 300.67, primarily § 300.67. This regulation, and all the regulations relating to NMFS, Alaska
Region, are available on the NMFS Alaska Region website:
http://www.alaskafisheries.noaa.gov/regs/summary.htm.

Letter from Appellants to Office of Administrative Appeals (received Feb. 11, 2011). All references to
the argument by Appellants are to statements in this one-page document.

*  Order Staying Effective Date of Decision (Mar. 2, 2011).

The procedure for seeking reconsideration is posted on the NMFS Alaska Region website,
Administrative Appeals: http://www.alaskafisheries.noaa.gov/appeals/reconsiderationpolicy.htm.




The Decision stated that the charter halibut regulation did not establish a legal obligation for
NMEFS to send applications to any potential applicant.'> As noted, the regulation did require that
NMEFS publish notice of the application period in the Federal Register, which NMFS did. I note
that the regulation states that “[a]n application for a charter halibut permit will be made available
by NMFS.”!® NMFS made applications available by sending applications to anyone who
requested one and by posting application forms on the NMFS Alaska Region website.

I do not have authority to order that NMFS grant a charter halibut permit to a person who applied
after the application deadline for any reason, including the reason offered by Appellants, namely
that NMFS sent application materials to persons who, according to the official record, would
receive a permit if they applied by the application deadline and did not send application materials
to any other person, including the appellants, unless the person requested an application.

DISPOSITION
For the reasons stated herein, the motion for reconsideration by the Appellants is denied.

The Decision entered in this appeal, dated February 1, 2011, will take effect on April 22, 2011,
unless by that date the Regional Administrator orders review of the decision.

Mary Alice McKeen
Administrative Judge

1 Decision at 8.
50 C.F.R. § 300.67(h)(2).
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