NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
NATIONAL APPEALS OFFICE

In re Application of

Appellant

Appeal No. 11-0075

ORDER DENYING MOTION for
RECONSIDERATION
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On December 6, 2011, the National Appeals Office (NAO), a division within the National
Marine Fisheries Service (NMFS), closed the evidentiary record and issued a Decision

in this appeal. On October 28, 2011,? doing business as (dba)
# (collectively referred to herein as Appellant) submitted a timely

motion for reconsideration of the Decision.

A motion for reconsideration is not a new layer of appeal or an opportunity to present
arguments or evidence that were available prior to the date the record closed. A motion
for reconsideration must state material issues of law or fact the appellant believes were
misunderstood or overlooked in the decision. In support of a motion for reconsideration,
an appellant must include argument, or points and authorities in support thereof.*

In Appellant’s motion, Appellant argues NAO erred in interpreting his 2005 logbooks.
Although he recognizes he made mistakes in completing the logbook pages, Appellant
also characterizes the instructions in the logbook as unclear. Appellant notes: “You
have been provided with my 2005 logbook entries- which are missing halibut entries
and stat areas. Note that my stat area in the 5" column- was intended by me to
represent the whole trip.”

Appellant explains he has been chartering since 2005. His charter operation represents
a significant investment and the loss of his chartering business would cause him
significant financial hardship.

NAOQO’s Decision addressed whether Appellant could receive credit for charter trips taken
but not properly reported to ADF&G. Unfortunately, as explained in the Decision, the
regulations do not allow NMFS to give credit for charter trips not reported to ADF&G.

Appellant states when he entered the statistical area number in column five of a logbook
page, he meant that he provided charter halibut fishing in that statistical area. | have
reviewed Appellant’s logbook pages that are in the record. Column five is used to
identify the statistical area in which one fished for salmon. There is nothing to indicate

! http://www.fakr.noaa.gov/appeals/reconsiderationpolicy.htm
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Appellant was bottomfishing in the same area as he was salmon fishing. There is no
text in column seventeen that would identify the statistical area where bottomfish fishing
occurred. In short, | see no indication a reasonable person would conclude Appellant
was bottomfishing in the statistical areas where he indicated he was salmon fishing.

In reaching the Decision and again while reviewing Appellant’s motion, | have carefully
considered Appellant’s concerns about the effect of not receiving a permit from NMFS.
Unfortunately, the regulations do not allow me to offer relief if an applicant does not
meet the permit eligibility requirements.

After carefully reviewing the file, including the Decision and Appellant’s Motion for
Reconsideration, | conclude the Decision does not contain material errors of law or fact.
Accordingly, | deny Appellant’s Motion for Reconsideration.

The new effective date of the Decision is February 24, 2012 subject to the Regional
Administrator’s review.?

g

Eileen G. Jones
Chief Administrative Judge

Date Issued: January 25, 2012

2 http:/www.fakr.noaa.gov/appeals/reconsiderationpolicy.htm; 50 C.F.R. § 679.43(0).
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