NATIONAL OCEANIC & ATMOSPHERIC ADMINISTRATION

NATIONAL MARINE FISHERIES SERVICE

ALASKA REGIONAL OFFICE
In re Application of )
)
I ) Appeal No. 11-0066
)
Appellant ) ORDER REVERSING IN PART
) AND REMANDING

REGIONAL ADMINISTRATOR'’S PARTIAL REVERSAL AND REMAND OF THE
DECISION ISSUED BY THE NATIONAL APPEALS OFFICE ON NOVEMBER 16, 2011

I have reviewed the Decision issued by the National Appeals Office on November 16, 2011 (“the
decision”), in the appeal of ||| GGG (<22 ding the Initial
Administrative Determination (IAD), which issued Appellant three non-transferrable charter
halibut permits, but declined to issue Appellant three transferrable charter halibut permits
(Appeal No. 11-0066). The decision concluded that Appellant is not entitled to receive any
transferrable charter halibut permits. I cannot concur with the decision’s recommended
disposition of this matter. For the reasons stated below, I conclude that the Appellant should
receive one transferrable charter halibut permit. Based on my review of the record, Appellant
should also receive two additional charter halibut permits, which should likely be non-
transferrable permits; however, I request that the National Appeals Office prepare a revised
decision that specifically addresses whether these additional permits should be issued as
transferrable permits or non-transferrable permits. Pursuant to my authority under 50 C.F.R. §
679.43(0)(1), I reverse the decision, in part, and remand this matter to the National Appeals
Office to draft a decision that is consistent with this order.

I have carefully reviewed the record in this matter. Based on that review, I find that the record
does not support several of the decision’s factual findings that identify the number of bottomfish
fishing trips Appellant reported to ADF&G for Appellant’s vessels | NIz =d IR
BB ' The crux of the issue is that both the JAD and the decision failed to properly credit
Appellant for all of the bottomfish logbook fishing trips that Appellant reported to ADF&G in
2004 and 2005. Appellant reported 4 bottomfish logbook fishing trips in 2004 with the vessel

! Specifically, the record does not support factual findings 4, 5 or 6 as set forth in the decision. Each of these
findings in the decision misstates the number of bottomfish logbook fishing trips reported to ADF&G for the
specified vessel. In addition, findings 5 and 6 state that Appellant reported “halibut” logbook fishing trips in 2005,
when the findings should have stated that Appellant reported “bottomfish” logbook fishing trips in 2005.
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_ and 3 bottomfish logbook fishing trips in 2005 with the vessel _, which
the IAD and decision failed to count as bottomfish logbook fishing trips. The addition of these
extra trips for the |||}l in 2005 results in a total of 8 bottomfish logbook fishing trips for
the vessel in 2005 and does not affect Appellant’s eligibility for charter halibut permits. The
addition of these extra trips for the [l in 2004 results in a total of 15 bottomfish logbook
fishing trips for the vessel in 2004, which in turn causes appellant to be eligible to receive one
transferrable charter halibut permit.

NMES regulations define a bottomfish logbook fishing trip.

Bottomfish logbook fishing trip means a logbook fishing trip in the qualifying
period that was reported to the State of Alaska in a Saltwater Charter Logbook
with one of the following pieces of information: The statistical area(s) where
bottomfish fishing occurred, the boat hours that the vessel engaged in bottomfish
fishing, or the number of rods used from the vessel in bottomfish fishing.?

The 2004 Saltwater Charter Logbook pages are organized to enable a charter vessel operator to
provide three specific pieces of information for each trip taken on a given date.> For each trip,
the logbook pages provide spaces for the operator to report the following information regarding
the vessel’s bottomfish fishing activity: “Primary Bottomfish Stat Area Fished (1 code/trip)”;
“Max. No. Rods Fished”; and “No. Boat Hours Fished.” Each row in the logbook represents a
fishing trip. If a given row includes an entry of a 6-digit statistical area in the column entitled
“Primary Bottomfish Stat Area Fished (1 code/trip),” that entry is properly construed as
providing information on “the statistical area(s) where bottomfish fishing occurred,” under the
charter halibut regulations.* Thus, any such trip qualifies as a “bottomfish logbook fishing trip”
under the Charter Halibut regulations.

The Official Record indicates that the logbook submitted to ADF&G for Appellant’s vessel
-denotes 11 bottomfish logbook fishing trips in 2004 where the logbook entry
identifies the statistical area where bottomfish fishing occurred, the boat hours that the vessel
engaged in bottomfish fishing, and the number of rods used from the vessel in bottomfish
fishing. The Official Record further indicates that the logbook submitted to ADF&G for
Appellant’s vessel _denotes 4 additional logbook fishing trips in 2004 where the
logbook entry identifies the statistical area where bottomfish fishing occurred, but does not
identify the number of rods used from the vessel in bottomfish fishing or the boat hours that the

250 C.F.R. § 300.67(f)(2).

* See Appendix A, excerpt from ADF&G Division of Sportfish, 2004 Saltwater Charter Vessel Logbook, available
at http://www.fakr.noaa.gov/appeals/adfg_logbooks/2004.pdf (last visited Dec. 12, 2011). The pages are organized
in a matrix of rows and columns, such that the information entered on each row of a page of the logbook represents a
different trip. The 2004 logbook pages include several columns for the charter vessel operator to report information
about the vessel’s bottomfish fishing activity during each trip.

*50 C.F.R. § 300.67(f)(2).




vessel engaged in bottomfish fishing.” The decision of the National Appeals Office apparently
failed to count these 4 trips as bottomfish logbook fishing trips. Each of these 15 trips reported
by Appellant for [N qualifies as a “bottomfish logbook fishing trip” as that term is
defined in NMFS regulations.®

The Official Record indicates that the logbook submitted to ADF&G for Appellant’s vessel
I <notcs S bottomfish logbook fishing trips in 2005 where the logbook entry
identifies the statistical area where bottomfish fishing occurred, the boat hours that the vessel
engaged in bottomfish fishing, and the number of rods used from the vessel in bottomfish
fishing. The Official Record further indicates that the logbook submitted to ADF&G for
Appellant’s vessel ||| ]l denotes 3 additional logbook fishing trips in 2005 where the
logbook entry identifies the statistical area where bottomfish fishing occurred, but does not
identify the number of rods used from the vessel in bottomfish fishing or the boat hours that the
vessel engaged in bottomfish fishing.” Each of these 8 trips reported by Appellant for ||
B ualifies as a “bottomfish logbook fishing trip” as that term is defined in NMFS
regulations.8

I conclude that Appellant qualifies for one transferrable charter halibut permit because Appellant
reported at least 15 bottomfish logbook fishing trips on a single vessel _ to ADF&G
in 2004 and reported at least 15 halibut logbook fishing trips on a single vessel to ADF&G in
2008.°

Based on my review of the record, I concur with the determinations of RAM and the National
Appeals Office that Appellant should receive a total of three charter halibut permits. According
to my review of the record, Appellant did not report to ADF&G at least 15 bottomfish logbook
fishing trips on a second vessel in 2004. According to my review of the record, Appellant did
not report to ADF&G at least 15 bottomfish fishing trips on any vessel in 2005. For reasons
explained in the IAD and the decision of the National Appeals Office, therefore, it does not
appear that Appellant has established eligibility for a second or third transferrable charter halibut
permit. I request, however, that the National Appeals Office revise the decision’s statement of
the issue, its analysis of the issue and its conclusions of law, to separately address Appellant’s
eligibility for the two additional transferrable permits Appellant requested, and resubmit a

* The Official Record indicates that the Saltwater Charter Vessel Logbooks for Appellant’s vessel _
denotes bottomfish logbook fishing trips in statistical area 113450 on August 3 and August 7, 2004, in statistical
area 113622 on August 27, 2004, and in statistical area 113416 on September 6, 2004. Original File Tab, 2004
Logbook Trip Printouts for Individual Vessels.

50 C.F.R. § 300.67(H)(2).

" The Official Record indicates that the Saltwater Charter Vessel Logbooks for Appellant’s vessel _,
which Appellant timely provided to ADF&G, reported bottomfish logbook fishing trips in statistical area 113418 on
May 21, 2005, in statistical area 113417 on July 8, 2005, and in statistical area 113418 on July 12, 2005. 2005
Logbook Trip Printouts for Individual Vessels obtained from RAM and attached under Evidence Tab.

¥ 50 C.F.R. § 300.67(N(2).

? See 50 C.F.R. § 300.67(d)(I).

W



revised decision for my review. Accordingly, I am remanding this case to the National Appeals
Office to prepare a decision that is consistent with this Order.

IT IS SO ORDERED
I (o i —r
ﬁ" James W. Balsiger, Ph.D., Regional Administrator Date
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Appendix A

To the Regional Administrator’s Partial Reversal and Remand of the Decision Issued by
the National Appeals Office on November 16, 2011
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