I < No. | 1-0063

NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
NATIONAL MARINE FISHERIES SERVICE
OFFICE OF THE REGIONAL ADMINISTRATOR

In Re Application of )
)
)
) ORDER REVERSING
) AND REMANDING
Appellant. ) DECISION ON REMAND
)

REGIONAL ADMINSTRATOR’S REVIEW AND ORDER
REVERSING AND REMANDING THE NATIONAL APPEALS OFFICE
DECISION ON REMAND DATED JULY 13, 2012

The National Appeals Office issued a Decision dated November 15, 2011 In re
Application of |} GG 2 p<2] No. 11-0063 (“Decision”).
The Decision upholds the Initial Administrative Determination dated January 11, 2011, and
denies the Appellant’s application for a charter halibut permit under the general eligibility
provisions and the successor in interest provision of the Charter Halibut Limited Access Program
(“Program”) regulations. On January 25, 2012, I issued an Order that affirmed the Decision’s
findings and conclusions with regard to Appellant’s successor in interest claim but remanded to
NAO that portion of the Decision concerning Appellant’s general eligibility claim. Specifically,

I directed NAO to address the issue of whether the record accurately reflects the number of
bottomfish logbook fishing trips made by d during the qualifying
period and the relationship of |
]

After providing Appellant an opportunity to submit additional information and
considering the information Appellant submitted, NAO issued a Decision on Remand dated July
13, 2012, which supplements the November 15, 2011 Decision.! The Decision on Remand
concludes that Appellant is not eligible for a charter halibut permit because Appellant did not
prove she is the same person that was issued the ADF&G Business Owner Licenses that
authorized logbook fishing trips for both the qualifying period and the recent participation period
and that even if Appellant is the same Jerson, she did not meet the minimum participation
requirement for the qualifying period.” NAO established an effective date of August 13, 2012

! Decision on Remand, at 2.
2 . .
“ Decision on Remand, at 4.
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for the Decision on Remand.” I stayed the effective date until August 24, 2012, to provide me
with additional time to complete my review of the Decision on Remand.*

I have considered the entire record on this matter and completed my review of the
Decision on Remand. Based on my review, I have determined that I cannot concur with the
Decision on Remand. For the reasons provided below, I conclude that Appellant reported a total
of six bottomfish logbook fishing trips in 2004, that the Official Record is incorrect, and that the
Official Record as amended demonstrates that Appellant is eligible to receive a non-transferrable
charter halibut permit. Pursuant to my authority under 50 C.F.R. § 679.43(0)(1), I reverse the
July 13, 2012 Decision on Remand and that portion of the Decision dealing with Appellant’s
general eligibility claim. I also remand this matter to NAO and direct NAO to work with the
Restricted Access Management Division as necessary in determining the area and angler
endorsements to which the Appellant is entitled.

The regulations state that NMFS will issue a charter halibut permit to a person who
timely applies and who is the individual or non-individual entity to which the Alaska Department
of Fish and Game (“ADF&G”) 1ssued the ADF&G Business Owner Licenses that authorized
logbook fishing trips that meet the mmlmum partlclpatlon requirements for both the qualifying
period and the recent participation period.” The minimum number of trips that must be reported
in both the qualifying period (2004 or 2005) and the recent participation period (2008) is five.

According to information contained in the record,- submitted a timely charter
halibut permit application in the names 0 doing
business asI ' B 2 s formed in 2001° and
I s been the sole shareholder, director, and officer of || GGG
since its creation.” ADF&G issued a Business Owner License to
in 2004."° According to the Official Charter Halibut Record (“Official Record”), -
I :<oricd four bottomfish logbook fishing trips in 2004."" In 2007, IR

I

I so!d several business assets to doing business as || Gz
I ° According to the Alaska Division of Corporations, Business and Professional

Licensing, NG - 2 sole proprietorship owned by in 2008.'
The record includes statements from Appellant that owns
I - - S = doing business as

* Decision on Remand, at 4.

% Order Staying Decision on Remand dated August 10, 2012.

% 50 CFR 300.67(b)(1)(ii).

%50 CFR 300.67(b)(1)(ii)(A) and (B).

7 Original File Tab, Charter Halibut Permit Application of_, at 1.

¥ Decision on Remand, Finding of Fact #1.

® Original File Tab, Letter from | S to Tracy Buck dated August 24, 2010, Exhibit A, Affidavit of
i; Pleadings File Tab, Letter from ||| | Il to NMFS dated March 14, 2011, Exhibit F; and
Evidence File Tab, Response to Request for Information from ||| | JEEEE. 2t 6 and Exhibits A, E, and F.
' Evidence File Tab, Response to Request for Information from || | I, Exhibit G.

' Original File Tab printed summary; see also Decision, Finding of Fact #7.

2 Decision, Finding of Fact #4; also, Original File Tab Agreement to Purchase Business Assets.

1 Original File Tab, Alaska Division of Corporations, Business, and Professional Licensing License Detail dated
February 25, 2010.
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B ADF&G issued a Business Owner License tol| || | | | N i 2003."

According to the Official Record, || | N ]EEEEEEIEEE :cported ninety-seven halibut
logbook fishing trips in 2008.'¢

Appellant responded to NAO’s request for information with several documents. First,
Appellant submitted a copy of the 2004 Saltwater Charter Vessel Logbook used by ||
I (o record bottomfish trips conducted in 2004." Logbook sheet S-4 shows
entries for two bottomfish logbook trips, one on September 28 and one on September 29.'8
Second, Appellant submitted a notarized affidavit explaining that her normal practice for
reporting logbook fishing trips was to remove the top, or white, sheet of the logbook and
promptly mail it to ADF&G."> Appellant stated that because she does not have any top white
sheets for those 2004 logbook pages on which she recorded trips, including the top white sheet
for S-4, she must have mailed the top white sheet for S-4 to ADF&G as per her normal
practice.”’ Appellant stated that if she had forgotten to mail the top white sheet for S-4, “it
would still be in the book.”' Appellant’s affidavit also explains the relationship between ]
I | I ~* Third, Appellant submitted
a notarized statement from [l one of the clients Appellant took fishing on September
28, 2004.% The client explains that she was onboard Appellant’s vessel that day with two
relatives for a charter fishing trip and that they caught salmon, halibut and rockfish.2* Finally,
Appellant submitted a copy of her appointment book for September 28 and 29, 2004, with the
woggls I v ritten for September 28 and the words ||l vritten for September
29.

The Decision on Remand appropriately examined the question of whether Appellant’s
businesses are the same business to which ADF&G issued the ADF&G Business Owner
Licenses in 2004 and 2008. The Decision on Remand determined that the ADF&G Business
Owner Licenses were not issued to the same business because ||| | [  GTGTGTGTcTNGEG -d

I - - o distinct persons with different names, organizational forms, and
ownership structures.”® The Decision on Remand also referred to the final rule implementing the

" Original File Tab, Letter from [EEEM to Tracy Buck dated August 24, 2010; Original File Tab,
Evidentiary Support For Application of

Il President; Evidence File Tab, Response to Request for Information from [, &= xhibit A.
'* Original File Tab, Logbook Business Summary for | N }EENEEEEEEEE to: 2008 and Print Summary created
on January 26, 2010; Evidence File Tab, Response to Request for Information from || | I Exhibit 1.
16 Original File Tab, printed summary; see also Decision, Finding of Fact #10.
'” Evidence File Tab, Response to Request for Information from ||| I Etivit A.
8 1d, at S-4.
'” Evidence File Tab, Response to Request for Information from_ Supplemental Affidavit of

at 2.

20 1d

21 d .

2 Eyidence File Tab, Response to Request for Information from ||| | . Supplemental Affidavit of
at2-4.

% Evidence File Tab, Letter from ||| I to Steven Hinkle, NAO, dated February 29, 2012.
24
Id
* Evidence File Tab, Response to Request for Information from || | EEEE Exhibit C.
? Decision on Remand at 3.
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Program, stating that the logbook histories of two different busmesses cannot be combined to
satisfy the minimum participation requirements for a permit.”’

Based on my review of the record, I have determined that Appellant provided sufficient
information demonstrating that is the non-individual entity that
participated in both participation periods. In both the qualifying period and the recent
participation period, NN conducted bottomfish and halibut logbook
fishing trips, doing business as itself in 2004 and doing business a
2008. I a5 and is the only owner of I - d _
B oncd and still owns I Even if [ determined that [
I - D v << two distinct persons, in Charter
Halibut Appeal No. 11-0026, 28 1 found that the agency has considered certain businesses with
different names, organizational forms, and even different ownership structures across the
participation periods to be the same business for purposes of Program eligibility. Particularly
relevant to this case, the agency has considered a business to be the same business when the
business was a corporation wholly owned by one person during one of the participation periods
and a sole proprietorship owned by the same person during the other participation period.?”’ The
agency should apply its interpretation of the regulations in a consistent fashion unless there is a
reasoned explanation for the change. There is nothing in the record or the Decision on Remand
that indicates a deviation from the agency’s interpretation of what constitutes the same business

is warranted in this case. Therefore, I find that | NEGcGcNcNNEEEEEEEEE -
I o< the same business for purposes of the Program.

The Decision on Remand next examined whether Appellant reported the required
minimum number of bottomfish logbook fishing trips for 2004. Appellant claims she reported
two bottomfish trips in September 2004 that were not reflected in the Official Record and
provided information to support her claim. After considering the information submitted, the
Decision on Remand states, “At best, Appellant’s evidence shows Appellant took charter trips
but not that Appellant reported them in the manner and by the deadline established by law.”*°
The Decision on Remand concludes that Appellant failed to establish by a preponderance of
evidence that the Official Record is incorrect with regard to the number of bottomfish trips
reported in 2004.%!

I agree with the Decision on Remand that the evidence submitted by Appellant
demonstrates that Appellant took two additional trips in September 2004 and that those trips
were bottomfish logbook fishing trips. Therefore, the final issue to be resolved is whether
Appellant provided a preponderance of evidence that she timely and properly reported these two
bottomfish logbook fishing trips to ADF&G. NAO and I must determine whether it is more
likely than not that Appellant mailed logbook sheet S-4 to ADF&G in the timeframe required.
While I respect the weight NAO placed on the lack of evidence from Appellant demonstrating
proof or mailing and the omission of the September trips from the ADF&G database, I find that

27
ld
%8 Charter Halibut Appeal No. 11-0026, Regional Administrator’s Order Reversing Decision issued April 20, 2012.
® Id., at 2-3.
3% Decision on Remand at 4.
31 I d
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Appellant has shown that it is more likely than not that she reported these two additional
September trips.

The instructions in the 2004 Saltwater Charter Vessel Logbook required the owner of the
vessel to which the logbook has been issued to return completed logbook sheets per the schedule
provided in the logbook.*® For logbook trips taken before April 19, the owner was required to
mail the top white sheet to ADF&G with a postmark by May 3; for logbook trips taken between
April 19 and September 26, the owner was required to mail the top white sheet to ADF&G with
a postmark by the date specified on the logbook sheet; and for logbook trips taken after
September 26, the owner was required to mail the top white sheet to ADF&G monthly.>> There
is no requirement in the instructions that some form of receipt, or proof of mailing, of the
logbook sheets be retained by the owner. Program regulations at 50 CFR 300.67(f)(4) define
“logbook fishing trip” as “a bottomfish logbook fishing trip . . . that was reported as a trip to
[ADF&G] in a Saltwater Charter Logbook within the time limits for reporting the trip in effect at
the time of the trip . . . .” As described earlier, Appellant states that her “normal practice” was to
remove the white top sheets for each week that had fishing activity and promptly mail them into
ADF&G and that logbook sheet S-4 was probably mailed like the others “in the ordinary course
of business soon after the last trip occurred and well within the one month deadline for doing
s0.”** Because all of the top white sheets in Appellant’s 2004 Saltwater Charter Logbook are
removed for those pages with trips recorded, Ap3pellant concludes that if she had forgotten to
mail in the sheet, “it would still be in the book.”>

Appellant presents a compelling argument with evidence tending to show that Appellant
did report the September trips as she states. The copy of Appellant’s 2004 Saltwater Charter
Logbook has Post-It Notes that have the word “carbon” written on the note on each page of the
logbook that has a trip recorded.’® With the exception of the trips made on logbook sheet S-4, all
of the trips recorded in Appellant’s 2004 logbook are reflected in the ADF&G recap.’’
Appellant had to make four separate submissions by mail to ADF&G for the four bottomfish
logbook fishing trips reflected in the Official Record because none of those trips occurred during
the same weekly reporting period. Appellant also had to make two additional submissions by
mail to ADF&G for those logbook fishing trips that were not bottomfish fishing trips. The
Official Record and the evidence submitted by Appellant demonstrate that Appellant had a
consistent practice of timely reporting logbook fishing trips by mailing them to ADF&G and
tend to show that Appellant reported the September trips by mailing sheet S-4 within the one-
month deadline consistent with her normal established practice and with Program regulations.

The evidence tending to show that Appellant did not report the two September bottomfish
fishing trips is the fact that Appellant did not produce proof of mailing and that ADF&G did not

32 Evidence File Tab, Response to Request for Information from_ Exhibit A at iii.

33 Id. According to instructions at page iii, there also appears to be an option to submit logbook sheets directly to an
ADF&G office by the required date.

3* Evidence File Tab, Response to Request for Information from _ Supplemental Affidavit of
I ! 2.

35 1 d

3¢ Evidence File Tab, Response to Request for Information ﬂom_ Exhibit A at 4, 5, 8,9, 16, S-4,
and S-5.

37 Evidence File Tab, Response to Request for Information from ||| | | |  JEEIEE Exhibit B.

Page 5 of 6



I 2! No. 11-0063

enter these trips in its database. I do not take either of these facts lightly. I recognize it is
possible that Appellant removed the top white sheet for S-4 but failed to actually mail it to
ADF&G. The evidence also shows that ADF&G accurately processed all of the charter trips
reported by Appellant with the exception of those recorded on sheet S-4. However, as described
above, the Program regulations require that the logbook sheets with trip data be reported to
ADF&G in the manner and by the time prescribed by ADF&G, not that the logbook sheets be
received by ADF&G. All Appellant must prove by a preponderance of evidence is that she
reported the trips to ADF&G by the prescribed deadline. Appellant does not need to prove that
ADF&G received the logbook sheets. While some form of receipt demonstrating that Appellant
mailed the September logbook sheet as she states she did would be strong evidence supporting
Appellant’s claim, it is not a required piece of evidence or the only compelling evidence. The
logbook instructions did not require owners to obtain and retain proof of mailing. We are
without information as to why the Official Record does not include Appellant’s September trips.
But we have ample evidence demonstrating that Appellant routinely reported her logbook fishing
trips in 2004 to ADF&G in a manner consistent with the logbook instructions. Nothing in the
information submitted by Appellant or contained in the record for this appeal is internally
inconsistent or contradicts other information in the record. And nothing in the record indicates
that Appellant did not follow her normal practice of mailing the logbook sheets in the case of the
September trips.

Based on my review of the record and the explanation provided above, I find that
Appellant’s businesses are the same business. I also find that Appellant has provided a
preponderance of evidence demonstrating that Appellant timely and properly reported two
additional bottomfish logbook fishing trips to ADF&G in 2004, and that the official record is
incorrect. I amend the Official Record to reflect that Appellant reported a total of six bottomfish
logbook fishing trips in 2004, thus making Appellant eligible to receive a non-transferrable
charter halibut permit. With this finding, I reverse the July 13, 2012 Decision on Remand and
that portion of the Decision dealing with Appellant’s general eligibility claim. I also remand this
matter to NAO and direct NAO to work with the Restricted Access Management Division as
necessary in determining the area and angler endorsements to which the Appellant is entitled.

IT IS SO ORDERED

87 _

James W. Balsiger, Ph.D.

5%/ Regional Administrator
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