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1. Title of Discussion: 
Deepwater Horizon and MMS activities in Outer Continental Shelf




REGULATED RESPONSIBILITIES

2. Discussion Presenters:
Jim Lecky, Director, Office of Protected Resources




Jon Kurland, Assistant Regional Administrator for Habitat Conservation
3. Objective/Purpose:
For information and action
Goal of this session is to provide background information regarding the regulatory responsibilities of NOAA Fisheries and NOAA, with respect to Minerals Management Service-related federal activities that occur in the Outer Continental Shelf (OCS), and to provide more specific details related to the permits and operations of the Deepwater Horizon well.
4. Background/Synopsis:
Following the Deepwater Horizon accident and oil spill, MAFAC members requested to be briefed on how fisheries, protected resources, and marine habitat are considered during the permitting process for activities that occur in the OCS, particularly oil and gas exploration and development.  The background information is presented in four sections covering 
1) Endangered Species Act (ESA) consultations; 
2) Marine Mammal Protection Act (MMPA) “take” authorizations; 
3) Essential Fish Habitat (EFH) consultations as authorized under the Magnuson Stevens Act (MSA); and 
4) NOAA-wide consultation responsibilities as authorized under the National Environmental Policy Act (NEPA).  

1.
ESA Consultations 
a.
General Background:    The Endangered Species Act (ESA) of 1973 was enacted to conserve threatened and endangered species and their ecosystems. Section 7 of the ESA (titled “Interagency Cooperation”) requires all Federal agencies to: (1) review and use their programs to conserve threatened and endangered species and their ecosystems, and (2) consult with Services (NMFS and Fish and Wildlife Service, FWS) to ensure that the actions they authorize, fund, or carry out are not likely to jeopardize the continued existence of any endangered or threatened species or result in the destruction or adverse modification of their critical habitat. Examples of “actions” for which a Federal agency may initiate a section 7 consultation include, but are not limited to:  (a) actions intended to conserve listed species or their habitat; (b) the promulgation of regulations; (c) the granting of licenses, contracts, leases, easements, rights-of-ways, permits, or grants-in-aid; or (d) actions directly or indirectly causing modifications to the land, water, or air.  If an Action Agency determines that its action or project is likely to adversely affect a listed species or designated critical habitat, the agency initiates “formal consultation” which must be completed within 90 days; an additional 45 days is allowed for the Service to prepare a "biological opinion."
The ESA consultation requirement extends to MMS or other federal agencies (the Army Corps of Engineers within state waters) that permit offshore drilling.  For oil and gas activities on the Outer Continental Shelf (OSC), the effects of these activities are considered under the ESA on a stage-by-stage basis. This practice allows a consultation to proceed on individual steps of oil and gas development as long as the impacts of each step and the entire action through to oil and gas development do not result in a violation of section 7.

A separate fact sheet describing ESA section 7 consultations can be found here.

b.
Information specific to the Deepwater Horizon drilling site:  In 2007, NOAA Fisheries issued the latest biological opinion covering MMS' Five-Year Outer Continental Shelf Oil and Gas Leasing Program (2007-2012) in the Central and Western Planning Areas of the Gulf of Mexico.   The consultation and biological opinion was conducted by the NOAA/NMFS/ Southeast Regional Office.  This programmatic opinion covered seismic surveying, construction, development and production drilling, production platforms, pipelines, vessel traffic and helicopter use associated with all MMS permitted activities.  NOAA Fisheries analyzed the potential impacts of an oil spill in the biological opinion (BIOP) and examined the potential effects of oil on each listed species (leatherback, loggerhead, green, hawksbill, and Kemp's ridley turtles; Gulf Sturgeon; sperm whales) and considered MMS's "oil spill risk analysis" (OSRA) to determine the likelihood of a spill in the habitat of each species. The BIOP estimated a number of lethal and non-lethal turtle takes from spills across the area (not just in the Central Planning Area), 11 non-lethal sperm whale takes, and 2 lethal Gulf sturgeon takes, but these estimates did not reach the “jeopardy” level.

However, despite the assessment that these takes may occur, NOAA Fisheries did not authorize the takes because the discharge of oil is a prohibited action under the Clean Water Act.  As a prohibited action, there is no authority to allow any endangered species ‘take’ under section 7(o)(2) of the ESA.

2.
MMPA Take Authorizations:
a.
General Background:    In 1981, Congress amended the Marine Mammal Protection Act (MMPA) to provide for "incidental take" authorizations for maritime activities, provided NOAA Fisheries found the takings would be of small numbers and have no more than a "negligible impact" on those marine mammal species not listed as depleted under the MMPA (i.e., listed under the Endangered Species Act (ESA), and not having an "unmitigable adverse impact" on subsistence harvests of these species). These "incidental take" authorizations (ITAs), also known as Letters of Authorization or LOAs, require that regulations be promulgated and published in the Federal Register to outline: permissible methods and the specified geographical region of taking; a means of effecting the least practicable adverse impact on the species or stock and its habitat; and requirements for monitoring and reporting. 

With respect to the OCS, the decision on whether to request an ITA belongs with the oil and gas company or MMS (on behalf of the oil companies, MMS could request regulations to govern the taking of marine mammals incidental to lawful offshore activities). If an oil and gas company, or MMS by virtue of giving the company a permit, believed that the act of conducting drilling activities were likely to result in a “take” of marine mammals – either the oil and gas company or MMS could elect to request an ITA from NOAA allowing them to take marine mammals.  

A general fact sheet describing the MMPA can be found here.  Additionally, a separate fact sheet describing the MMPA’s Marine Mammal Incidental Take and Incidental Harassments Authorizations can be found here.
b.
Information specific to the Deepwater Horizon drilling site:  No MMPA authorization was requested for the 2007 lease sale plan.  The recommendations agreed to be implemented by MMS (NMFS Vessel Strike Avoidance Measures and the Marine Debris Awareness Program) reduced the likelihood of take such that an authorization was not believed to be required for sperm whales. For seismic impacts, MMS has been adding terms in its annual Notice to Lessees which minimize the risk of harms from seismic activities.  Although sperm whales were expected to be taken by spilled oil, incidental take was not authorized under the ESA, nor under the MMPA, since spills are an unauthorized activity.  Other than oil spill impacts, NMFS determined that MMS does not need MMPA authorizations.
On December 26, 2002, the MMS submitted a request for 5-year regulations under the MMPA for the taking, by harassment, of sperm whales incidental to the oil and gas industry’s seismic surveys to discover oil and gas deposits offshore in the GOM. NOAA Fisheries published an Advance Notice of Proposed Rulemaking regarding the small take authorization on March 3, 2003 (68 FR 9991).  Since that time, NOAA Fisheries has been working with MMS on the EIS, and a rule (issuance of regulations) would follow, however, it has never been completed.  Following issuance of such regulations under the MMPA, NOAA Fisheries would amend the 2007 opinion to include any authorized incidental take of sperm whales.  But as noted above, no incidental take of marine mammals has been authorized (ITAs) in the Gulf to date, including for seismic activities. 
In a related issue, NOAA did complete a rule in June 2008 for the explosive removal of rigs in Gulf of Mexico.
3. 
Essential fish habitat (EFH) consultations

a.
General Background:    In 1996, Congress formalized the process by which NOAA Fisheries interacts with other federal agencies on activities that may adversely affect habitats for federally managed species of fish. The new consultation provisions require:

1. Federal agencies to notify NOAA Fisheries regarding a proposed action that may adversely affect EFH;

2. Federal agencies to consult with NOAA Fisheries if they determine their actions may adversely affect EFH for federally managed species of fish;

3. NOAA Fisheries to provide EFH Conservation Recommendations for any Federal or state agency action that would adversely affect EFH; and
4. Federal action agencies to respond to those recommendations in writing, and if the action agency disagrees with NOAA Fisheries’ advice, it must explain why. 
EFH Conservation Recommendations are often proposed to avoid, minimize, and offset the potential adverse impacts of the activity to EFH and federally managed fisheries.

For a fact sheet on EFH consultation, please click here. More detailed information about EFH and NOAA’s responsibility can be found on the EFH website.  For guidance on EFH consultations, see Essential Fish Habitat Consultation Guidance.  
[Note: the Habitat Office web pages are currently being updated. After June 21, 2010, go to www.habitat.noaa.gov and click on the EFH tab.]
b.
Information specific to the Deepwater Horizon drilling site:   On June 4, 1999, the MMS initiated a programmatic consultation for a variety of petroleum development activities in the Western and Central Planning Areas of the Gulf of Mexico.  The activities it addressed included pipeline rights-of-way, plans for exploration and production, and platform removal on the federal Outer Continental Shelf.  The request was accompanied by the MMS’ EFH assessment.  NOAA Fisheries responded on July 1, 1999 and proposed EFH Conservation Recommendations developed and implemented through an analytical process associated with past lease sales, MMS funded research, and interagency and interagency consultation activities.  MMS responded on August 12, 1999 to NOAA Fisheries and accepted the EFH Conservation Recommendations in the July 1, 1999, memo with some minor adjustments.
In November 2006, MMS invited a NOAA Fisheries review of a draft environmental impact statement

(DEIS) and reinitiated programmatic essential fish habitat (EFH) consultation for petroleum development activities in the Central and Western Planning Areas (CPA and WPA, respectively) within the Gulf of Mexico OCS Region.   A  December 13, 2006, letter from NOAA Fisheries to MMS amends the 1999 Programmatic Consultation to include eastward expansion of the Central Planning Area.  Subsequently, a December 21, 2006, letter from NOAA Fisheries to MMS provides comments in response to the DEIS for the 2007-2012 leasing program and references the above letter.  Additional EFH comments are included in the NEPA consultation that is discussed in section 4.

4.
NOAA-wide NEPA consultation responsibilities

a.
General Background:    The National Environmental Policy Act (NEPA) of 1969 is the foundation of modern environmental protection in the United States and its commonwealths, territories, and possessions. NEPA provides a mandate and framework for Federal agencies to consider all reasonably foreseeable environmental effects of their proposed actions and to involve and inform the public in the decisionmaking process.  The NEPA process is intended to help public officials make decisions that are based on an understanding of environmental consequences, and take actions that protect, restore, and enhance the environment.  The NEPA statute, in conjunction with the Council on Environmental Quality (CEQ) regulations, mandates Federal agencies provide a “detailed statement” (now known as the Environmental Impact Statement or EIS) on proposed actions that significantly affect the quality of the human environment.  

NOAA's National Environmental Policy Act (NEPA) compliance is coordinated through the NOAA-level Office of Program Planning and Integration (PPI).  When other agencies determine they must consult with NOAA on their actions or activities, and the action is of high significance or sensitivity, PPI coordinates the comments of all the relevant NOAA Line Offices (e.g., NMFS) and programs.  For those actions not considered of high significance, individual NOAA Line Offices or regional offices may send their comments directly to the lead Federal agency preparing the EIS. 

NOAA bases its comments on its responsibilities under the Coastal Zone Management Act, National Marine Sanctuaries Act, Magnuson-Stevens Fishery Conservation and Management Act, Endangered Species Act, Marine Mammal Protection Act, Oil Pollution Act of 1990, and the Coral Reef Conservation Act as well as NOAA’s statutory roles under the Outer Continental Shelf Lands Act, Ocean and Coastal Mapping Integration Act, and Hydrographic Services Improvement Act.  NOAA Offices review all NEPA related requests and documents from other Federal agencies, which include Notices of Intent (NOI) to prepare and scope EISs, draft and final environmental impact statements (EISs), and supplemental EISs.
For additional background on NOAA’s NEPA implementation, please click here. 
Some additional general background related to MMS and NOAA’s MMPA responsibilities:  MMS has a responsibility to comply with NEPA pursuant to their permitting of oil and gas activities, which is a Federal Action. Separately, NOAA is responsible for complying with NEPA when we issue an ITA (see #2 above), which is also a Federal action, but one that allows only for the take of marine mammals, (not the act of drilling itself which has the potential to impact many other resources).  Because NOAA has expertise regarding, and jurisdiction over, several of the resources that could potentially be impacted as a result of permitting oil and gas activities, MMS has the option of requesting that NOAA Fisheries participate as a cooperating agency in the development of their EIS for drilling activities. In the past, for example, NOAA was a cooperating agency on MMS’ Lease sale 193 in the Chukchi Sea. However, NOAA Fisheries was not a cooperating agency on MMS’ EIS(s) for drilling in the Gulf of Mexico. 

In general, if an ITA is issued by NOAA, NOAA may either choose to adopt (or adopt and supplement) another agency’s NEPA document or, we may choose to conduct our own NEPA analysis and develop a separate document. Since the early 1980s, NOAA and MMS have worked together during the process of developing EISs for leasing, exploration, development, and production activities on the OCS.  However, for the BP platform, the U.S. Corp of Engineers wrote an EIS and NOAA was a cooperating agency and adopted the EIS. For the planned 2010 drilling activities in the Arctic (which are exploratory, not production), NOAA will conduct its own independent NEPA analysis on the action of issuing the ITA. In the Gulf of Mexico, since no ITA has been issued or requested for drilling, there is no Federal Action for which NOAA NEPA compliance is needed.
b.
Information specific to the Deepwater Horizon drilling site:   Timeline and inputs provided by NOAA that related to the MMS 5-year OCS Oil and Gas Leasing Program which includes the Central Gulf of Mexico:
On September 1, 2005, NOAA provided comments to the MMS on the start of the 5-Year program preparation process for an oil and gas leasing program for 2007-2012 on the Outer Continental Shelf (OCS) and intent to prepare an EIS.
On November 13, 2006, NOAA provided comments to MMS on the Draft EIS (DEIS) for the Proposed OCS Oil and Gas Leasing Program, 2007-2012.

On November 22, 2006, NOAA submitted Supplemental Comments on the DEIS for the Proposed OCS Oil and Gas Leasing Program, 2007 -2012.

MMS published the Proposed Final Program Outer Continental Shelf Oil and Gas Leasing Program,

2007-2012
 in April 2007.
Rather than waiting to develop the next five year program for 2012-2017, in 2009 during the prior administration, MMS released a Draft Proposed Program (DPP) for 2010-2015.    NOAA submitted extensive comments on that program on September 21, 2009.  Among other things, NOAA noted that the frequency of spills was understated in the DPP, partly due to the fact that it only considered the U.S. Coast Guard casualty pollution reports for 1973-2004, and did not include the data collected by the U.S. Geological Survey, MMS and Congressional Research Service (CRS) for spills an increase in spill volume in 2005, due primarily to spills associated with Hurricanes Katrina and Rita.

In March 2010, the President and Interior Department "announced the Outer Continental Shelf Oil and Gas Strategy as part of President Obama's comprehensive energy plan for the country.... This strategy will guide the current 2007-2012 offshore oil and gas leasing program, which is being revised under the Court's order ..., as well as the new 2012-2017 program that will supersede the 2010-2014 Draft Proposed Program issued by the prior Administration."  
       
However, in light of the DWH spill, the President announced a broader review of MMS environmental permitting activity and NOAA is coordinating with MMS on that review.

Other Background:
· A description and background on the MMS 2007-2012 5-year OCS leasing program can be found here. 
· MMS’ Notice to Lessees and Operators (NTL) of Federal Oil, Gas, and Sulphur Leases in the Outer Continental Shelf, Gulf of Mexico OCS Region;  (Implementation of Seismic Survey Mitigation Measures and Protected Species Observer Program)
· MMS reports: Gulf of Mexico Oil and Gas Production Forecast: 2009-2018 and the Deepwater Gulf of Mexico 2009: Interim Report of 2008 Highlights; released May 4, 2009.  Click here for media release and links to the report.
5. Options listed from 1 to n (e.g., brief summary of options considered/proposed & most important pros/cons of each.  State criteria used, such programmatic, policy, political, economic, biological, funding, staffing impacts and/or or expected cost/schedule/performance impacts; range of timing/quality/probability of outcomes/products/services accomplished under different options):
6. Preferred Recommendation (Include action/product/decision needed; responsible/accountable party; date/timeline/schedule for action):
Record of Decision:

Decision, Next Step(s) and/or Action:

Assigned to:

Due Date:
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