ENDANGERED SPECIES ACT OF 1973

As Amended through the108th Congress

Section 7. INTERAGENCY COOPERATION
SEC. 7. (a) FEDERAL AGENCY ACTIONS AND CONSULTATIONS.—

Sec. 7. (a). (1) The Secretary shall review other programs administered by him and utilize
such programs in furtherance of the purposes of this Act. All other Federal agencies shall,
in consultation with and with the assistance of the Secretary, utilize their authorities in
furtherance of the purposes of this Act by carrying out programs for the conservation of
endangered species and threatened species listed pursuant to section 4 of this Act.

Sec. 7.(a). (2) Each Federal agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out by such agency
(hereinafter in this section referred to as an ""agency action") is not likely to jeopardize the
continued existence of any endangered species or threatened species or result in the
destruction or adverse modification of habitat of such species which is determined by the
Secretary, after consultation as appropriate with affected States, to be critical, unless such
agency has been granted an exemption for such action by the Committee pursuant to
subsection (h) of this section. In fulfilling the requirements of this paragraph each agency
shall use the best scientific and commercial data available.

(3) Subject to such guidelines as the Secretary may establish, a Federal agency shall consult with
the Secretary on any prospective agency action at the request of, and in cooperation with, the
prospective permit or license applicant if the applicant has reason to believe that an endangered
species or a threatened species may be present in the area affected by his project and that
implementation of such action will likely affect such species.

(4) Each Federal agency shall confer with the Secretary on any agency action which is likely to
jeopardize the continued existence of any species proposed to be listed under section 4 or result
in the destruction or adverse modification of critical habitat proposed to be designated for such
species. This paragraph does not require a limitation on the commitment of resources as
described in subsection (d).

(b) OPINION OF SECRETARY.—(1)(A) Consultation under subsection (a)(2) with respect to
any agency action shall be concluded within the 90-day period beginning on the date on which
initiated or, subject to subparagraph (B), within such other period of time as is mutually
agreeable to the Secretary and the Federal agency.

(B) In the case of an agency action involving a permit or license applicant, the Secretary and the
Federal agency may not mutually agree to conclude consultation within

a period exceeding 90 days unless the Secretary, before the close of the 90th day referred to in
subparagraph (A)—



(1) if the consultation period proposed to be agreed to will end before the 150th day after the date
on which consultation was initiated, submits to the applicant a written statement setting forth—

(I) the reasons why a longer period is required,
(IT) the information that is required to complete the consultation, and
(I1T) the estimated date on which consultation will be completed; or

(i1) if the consultation period proposed to be agreed to will end 150 or more days after the date
on which consultation was initiated, obtains the consent of the applicant to such period.

The Secretary and the Federal agency may mutually agree to extend a consultation period
established under the preceding sentence if the Secretary, before the close of such period, obtains
the consent of the applicant to the extension.

(2) Consultation under subsection (a)(3) shall be concluded within such period as is agreeable to
the Secretary, the Federal agency, and the applicant concerned.

(3)(A) Promptly after conclusion of consultation under paragraph (2) or (3) of subsection (a), the
Secretary shall provide to the Federal agency and the applicant, if any, a written statement setting
forth the Secretary's opinion, and a summary of the information on which the opinion is based,
detailing how the agency action affects the species or its critical habitat. If jeopardy or adverse
modification is found, the Secretary shall suggest those reasonable and prudent alternatives
which he believes would not violate subsection (a)(2) and can be taken by the Federal agency or
applicant in implementing the agency action.

(B) Consultation under subsection (a)(3), and an opinion issued by the Secretary incident to such
consultation, regarding an agency action shall be treated respectively as a consultation under
subsection (a)(2), and as an opinion issued after consultation under such subsection, regarding
that action if the Secretary reviews the action before it is commenced by the Federal agency and
finds, and notifies such agency, that no significant changes have been made with respect to the
action and that no significant change has occurred regarding the information used during the
initial consultation.

(4) If after consultation under subsection (a)(2), the Secretary concludes that—

(A) the agency action will not violate such subsection, or offers reasonable and prudent
alternatives which the Secretary believes would not violate such subsection;

(B) the taking of an endangered species or a threatened species incidental to the agency action
will not violate such subsection; and

(C) if an endangered species or threatened species of a marine mammal is involved, the taking is
authorized pursuant to section 101(a)(5) of the Marine Mammal Protection Act of 1972;



the Secretary shall provide the Federal agency and the applicant concerned, if any, with a written
statement that—

(1) specifies the impact of such incidental taking on the species,

(i1) specifies those reasonable and prudent measures that the Secretary considers necessary or
appropriate to minimize such impact,

(ii1) in the case of marine mammals, specifies those measures that are necessary to comply with
section 101(a)(5) of the Marine Mammal Protection Act of 1972 with regard to such taking, and

(iv) sets forth the terms and conditions (including, but not limited to, reporting requirements) that
must be complied with by the Federal agency or applicant (if any), or both, to implement the
measures specified under clauses (ii) and (iii).

(c) BIOLOGICAL ASSESSMENT.—(1) To facilitate compliance with the requirements of
subsection (a)(2), each Federal agency shall, with respect to any agency action of such agency
for which no contract for construction has been entered into and for which no construction has
begun on the date of enactment of the Endangered Species Act Amendments of 1978, request of
the Secretary information whether any species which is listed or proposed to be listed may be
present in the area of such proposed action. If the Secretary advises, based on the best scientific
and commercial data available, that such species may be present, such agency shall conduct a
biological assessment for the purpose of identifying any endangered species or threatened
species which is likely to be affected by such action. Such assessment shall be completed within
180 days after the date on which initiated (or within such other period as is mutually agreed to by
the Secretary and such agency, except that if a permit or license applicant is involved, the 180-
day period may not be extended unless such agency provides the applicant, before the close of
such period, with a written statement setting forth the estimated length of the proposed extension
and the reasons therefor) and, before any contract for construction is entered into and before
construction is begun with respect to such action. Such assessment may be undertaken as part of
a Federal agency's compliance with the requirements of section 102 of the National
Environmental Policy Act of 1969 (42 U.S.C. 4332).

(2) Any person who may wish to apply for an exemption under subsection (g) of this section for
that action may conduct a biological assessment to identify any endangered species or threatened
species which is likely to be affected by such action. Any such biological assessment must,
however, be conducted in cooperation with the Secretary and under the supervision of the
appropriate Federal agency.

(d) LIMITATION ON COMMITMENT OF RESOURCES.—A fter initiation of consultation
required under subsection (a)(2), the Federal agency and the permit or license applicant shall not
make any irreversible or irretrievable commitment of resources with respect to the agency action
which has the effect of foreclosing the formulation or implementation of any reasonable and
prudent alternative measures which would not violate subsection (a)(2).



