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1. TOPIC:		Defining Subsistence Fishing

2. Draft Authors:	Henry Sesepasara, Heidi Lovett

3. Issue Statement: Nature of problem to be solved  (what is broken):   Although there are references to the “unique historical, cultural, legal, political, and geographical circumstances which make fisheries resources important in sustaining [the] economic growth” of Pacific Insular Areas, the term “subsistence” is not specifically defined in the MSA.  Additionally, subsistence fishing can be important in other regions of the United States, in addition to the Pacific Insular Areas.  Subsistence fishing may, in part, be inferred in the definitions of commercial or recreational fishing (as used in the MSA), but not in its entirety from some perspectives.  Commercial fishing is defined in the MSA to mean “fishing in which the fish harvested, either in whole or in part, are intended to enter commerce or enter commerce through sale, barter or trade.”  Although subsistence fishermen may use fish they harvest in barter or trade, they would never consider it as having “entered commerce.”  The purpose of the barter or trade is usually for some cultural or traditional purpose, rather than commerce. 

For these reasons, many individuals at the Managing Our Nations Fisheries 3 conference and through other venues have voiced to NOAA Fisheries their desire that a clear definition of “subsistence” as a distinct form of fishing be included in the reauthorization of the MSA.  

Other terms may need to be defined to complement and fully explain the definition of “subsistence.”  These will be discussed below as well.

4. Section of MSA affected:  
· Propose adding new section in Section 2(a), Findings, Purpose, and Policy that describes importance of subsistence fishing.
· Modify Section 2(a)(9) by replacing “commercial and recreational fisheries” with “all fisheries.”
· Potentially expand Section 2(a)(10) describing the uniqueness of the Pacific Island Areas to include term “subsistence.”
· Expand Section 3(b)(3) to include “subsistence” along with commercial and recreational fishing.
· Add definition under Section 3, Definitions.
· Review rest of MSA to identify places where “commercial and recreational fisheries/fishing” can be replaced by “all fisheries/fishing” or where “subsistence can be included.

5. Possible recommendations (Range of options/viewpoints, (including non-MSA options such as regulatory or policy vs. statutory changes), list 1 to n).  For each, provide the following:
a. Summarize the option 
b. Most important pros/cons for the option

OPTION 1:   In June 2013, the Western Pacific Regional Fishery Management Council (WPRFMC) defined subsistence fishing to mean: “fishing undertaken by members of a fishing community in waters customarily fished by that community in which fish harvested are used for the purposes of direct consumption or distribution in the community through sharing in ways that contribute to food security and cultural sustainability of the fishing community.  The Council proposed that “sharing in the community” be defined regionally by RFMCs, and not in the MSA.  They further noted that in the western Pacific, the term “sharing in the community” means “customary exchange” and they defined that term for the region[footnoteRef:1]. [1:  Letter dated August 19, 2013 from the Kitty Simonds, Executive Director of the WPRFMC to Sam Rauch, NOAA Fisheries Deputy Assistant Administrator for Fisheries.] 


This option has been discussed, vetted, and approved by the western Pacific region.  However, it may be too regionally focused and not be broad enough to be fully embraced nationally.  For the purposes of the MSA, the definition of subsistence should not need to include “in waters customarily fished by that community…”  This is somewhat limiting.  

OPTION 2:  Also in June 2013, NOAA Fisheries released the Final Rule on Fishing in the Marianas Trench, Pacific Remote Islands, and Rose Atoll Marine National Monuments[footnoteRef:2], which defines and describes “non-commercial fishing” and “customary exchange,” but does not define “subsistence” specifically. [2:  “Final Rule on Fishing in the Marianas Trench, Pacific Remote Islands, and Rose Atoll Marine National Monuments.” Federal Register 78:106 (June 3, 2013), p. 32996.  Available from the U.S. Government Printing Office.] 


In this rule, “non-commercial fishing means fishing that does not meet the definition of commercial fishing in the Magnuson-Stevens Fishery Conservation and Management Act, and includes, but is not limited to, sustenance, subsistence, traditional indigenous, and recreational fishing (Option 2).

This option is more inclusive in that it includes terms such as “sustenance” and “traditional indigenous.”  But, it is a little too broad, and does not meet the intent to differentiate subsistence fishing from both commercial and recreational fishing.

[bookmark: content]“Customary exchange” is also defined and described in the rule to complement the definition of non-commercial fishing.  “Customary exchange” means “the nonmarket exchange of marine resources between fishermen and community residents, including family and friends of community residents, for goods, and/or services for cultural, social, or religious reasons. Customary exchange may include cost recovery through monetary reimbursements and other means for actual trip expenses, including but not limited to ice, bait, fuel, or food, that may be necessary to participate in fisheries in the western Pacific. Actual trip expenses do not include expenses that a fisherman would incur without making a fishing trip, including expenses relating to dock space, vessel mortgage payments, routine vessel maintenance, vessel registration fees, safety equipment required by U.S. Coast Guard, and other incidental costs and expenses normally associated with ownership of a vessel.”

The use of “customary exchange” acknowledges that subsistence fishermen may not only trade or barter fish they catch for community uses, but differentiates the recovery of trip costs monetarily from other forms of commerce, as is defined and understood in the MSA.  Including this term in the recommended option would be a clear way of differentiating subsistence fishing from commercial fishing.

OPTION 3:  The State of Hawaii defines “subsistence” somewhat succinctly in its Statutes, under Chapter 188, Fishing Rights and Regulations to mean “the customary and traditional native Hawaiian uses of renewable ocean resources for direct personal or family consumption or sharing”[footnoteRef:3].  This definition is very concise, which is similar to how commercial and recreational fishing is now defined within the MSA.  This definition could be modified in a simple manner to represent subsistence fishing or uses from all regions across the nation to: [3:  “Designation of community based subsistence fishing area,” in State of Hawaii Statutes, Vol. 03, Title 12-Conservation and Resources, Chapter 188-22.6.  [L 1994, c 271, §1] State of Hawai. Available: http://www.capitol.hawaii.gov/hrscurrent/Vol03_Ch0121-0200D/HRS0188/HRS_0188-0022_0006.htm] 


The customary or traditional use of renewable ocean resources for personal, family, or community consumption or sharing.

OPTION 4:  The Alaska Department of Fish and Game recognizes the definition of subsistence fishing to mean the taking of, fishing for, or possession of fish, shellfish, or other fisheries resources by a resident of the state for subsistence uses with gillnet, seine, fish wheel, long line, or other means (Option 4) defined by the Board of Fisheries[footnoteRef:4]. [4:  “Subsistence in Alaska, Fishing.” Alaska Department of Fish and Game, 2014. http://www.adfg.alaska.gov/index.cfm?adfg=subsistence.fishing] 


This definition provides more detail regarding types of fish and types of gear, but this maynot be as suitable for an MSA definition.  If the definition is defined more broadly, it provides flexibility and allows RFMCs to craft fishery management actions or regulations in more detail for their specific needs.

In both the Hawaii and Alaska examples, neither “sharing” nor “subsistence uses” is elaborated upon, and the idea of customary exchange or bartering (monetarily or otherwise) is also not described.  

OPTION 5- RECOMMENDED:  The Recommended option attempts to incorporate the themes from the other options, but remains concise, similar to the definitions currently in the MSA: 
 
The term “subsistence fishing” means fishing in which the fish or marine resources harvested are intended for personal, family, or community consumption or traditional uses through sharing or customary exchange.

Additionally, a definition for “customary exchange” could be based off the definition in Option 2 with some modification:

“Customary exchange” means the nonmarket exchange of marine resources between fishermen and community residents, including family and friends, for goods, and/or services for cultural, social, or religious reasons. Customary exchange may include recovery of costs for actual fishing trip expenses through monetary reimbursements. 

Specific use of the terms “barter” or “trade” are not needed in this definition, since these activities could be considered included within the “customary exchange.”  This will help to further differentiate this definition from the definition of commercial fishing that is currently in the MSA.

c. Possible impacts on other MSA Sections, other Statutes or NOAA policies

For the term and its use to have meaning, it will be important to identify each of the relevant sections of the MSA that “subsistence fishing” should be inserted or some other change should be applied.

After that, once approved in a reauthorized MSA, modifications in relevant regulations or guidance may need to be undertaken, specific to each region.

A change in the MSA could potentially have implications for other resource management laws.  For example, “subsistence uses” is defined in the Marine Mammal Protection Act to mean: 

“….the customary and traditional uses by rural Alaska residents of marine mammals for direct personal or family consumption as food, shelter, fuel, clothing, tools, or transportation; for the making and selling of handicraft articles out of nonedible byproducts of marine mammals taken for personal or family consumption; and for barter, or sharing for personal or family consumption.
As used in this paragraph—
(A) The term "family" means all persons related by blood, marriage, or adoption, or any person living within a household on a permanent basis.
(B) The term "barter" means the exchange of marine mammals or their parts, taken for subsistence uses—
(i) for other wildlife or fish or their parts, or
 (ii) for other food or for nonedible items other than money if the exchange is of a limited and noncommercial nature.

In this definition, “customary exchange” is not used.  “Bartering” is limited to exchanges other than money and only handicraft articles made of non-edible byproducts of a marine mammal are allowed to be sold in a commercial nature.  The concept of recovering expenses through monetary reimbursements for the vessel trip that may be needed to capture an allowed marine mammal is not included in this definition.

d. Likely support and opposition to the option

There was wide support at the Managing Our Nation’s Fisheries 3 conference and in the Regional Fishery Management Councils to differentiate subsistence fishing from recreational and commercial fishing in the reauthorized MSA.  At this time, there does not appear to be opposition to the idea of adding “subsistence fishing” as a defined term by either the recreational or commercial fishing sectors.  

However, there could be some opposition to the insertion of “subsistence fishing” into certain, specific sections of the MSA (unknown as yet).  Additionally, in the future, regional deliberations over fishery allocations, which are often already contentious, could become more contentious if discussions include setting aside a certain portion for subsistence use.

e. Other need to know information?    Included above

6. MAFAC’s preferred recommendation?  Why?

Option 5 is recommended.  This option attempts to incorporate the themes from the other options, but remains concise, similar to the definitions currently in the MSA.  It also includes a definition for customary exchange.  Specific use of the terms “barter” or “trade” are not needed in this definition, since these activities could be considered included within the “customary exchange.”  This will help to further differentiate this definition from the definition of commercial fishing that is currently in the MSA.

7. Insert MSA Draft statutory language  (if applicable) in redline 

See notes in (4) above.

8. Of all the MAFAC recommendations, where does this one fall in rank order of priority.

This has a medium to high priority for MAFAC.
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