


MAFAC RECOMMENDATION
Establishing a National Aquaculture Management Program In MSA

1.0 ISSUE STATEMENT
		1.1 Overview  
	NOAA Fisheries regulates fishing in the U.S. Exclusive Economic Zone (EEZ) pursuant to Magnuson-Stevens Fishery Conservation and Management Act (MSA) based on Fishery Management Plans (FMP) created by the Regional Fishery Management Councils. NOAA has embraced using the authorities in MSA and a 1993 legal opinion that aquaculture in the EEZ meets the definition of fishing to facilitate implementation of these critical national aquaculture policy and planning initiatives. Yet, aquaculture is not currently mentioned in MSA by name.
Recent planning and policy documents by the President’s National Ocean Council (NOC), the Department of Commerce and NOAA have taken the strong position that sustainable commercial marine aquaculture should be developed in federal waters, e.g., Vision 2020: The Future of U.S. Marine Fisheries, MAFAC, 2007; NOAA Marine Aquaculture Policy, NOAA, 2011; National Aquaculture Research and Development Strategic Plan, JSA, 2012; National Ocean Policy Implementation Plan, USDOC NOC, 2012. This mandate is consistent with the expanding global investment in aquaculture technologies to meet current and future seafood needs.
It is becoming abundantly clear the United States should increase domestic seafood supplies, reduce reliance on imports and improve food security. The country currently imports 91% of the seafood it consumes, adding substantially to the trade deficit. As global competition for seafood increases, the risk of supply chain disruption and sudden increases in seafood prices grows, unless we reliably produce more seafood domestically. Increased landings of wild fish appear to be constrained going forward by conservation concerns, while tremendous potential for increased fish and shellfish production from offshore aquaculture exists.
MAFAC has also taken a strong position to support marine aquaculture development in its 2012 policy advice to the Secretary of Commerce and NOAA. Moreover, several regional fishery management councils have actively moved forward developing positive policy statements and prototype permitting processes for commercial projects in the EEZ. NOAA in its support of these initiatives issued national guidelines for EEZ aquaculture development in 2011 and indicated the Gulf Coast Council’s planning and rule making process could be the model for the other Regional councils. NOAA is promulgating rules for implementation of the Gulf Council’s Management Plan (GFMP) for offshore marine aquaculture (adopted in 2009), which, according to NOAA, will likewise serve as guidance for other councils.
Since NOAA has determined that MSA provides the legal authority to regulate aquaculture and definitive actions have been taken by several Fishery Councils towards siting research and commercial projects in the EEZ, it would be prudent to formalize this authority during the current MSA reauthorization. Important issues to address with MSA include: a definition for aquaculture (pointed out by the recent Managing Our Nation’s Fisheries Conference 3, Advancing Sustainability held in 2013), general national regulatory and management guidance to the Councils and NOAA for aquaculture (in similar fashion to MSA guidance for fisheries), and an authorization for new funding to implement an expanded aquaculture development effort. This approach would regionalize aquaculture siting decisions in the EEZ and put planning and resource use deliberations under control of the Fishery Councils.
		1.2 Permitting and Management 
	The 1993 legal interpretation mentioned above determined aquaculture is a fishing as defined by MSA, and therefore NOAA has the legal authority over permitting and managing activities in the EEZ. Notably, this interpretation has been validated by the courts in 2013 concerning a research project in federal waters around Hawaii that was permitted through MSA. Formerly, defining aquaculture in MSA would: establish NOAA is the lead agency for permitting; better define roles and responsibilities between NOAA and the Councils; clarify the permitting and oversight roles of the Armey Corps of Engineers, Environmental Protection Agency, U.S. Department of Agriculture and coastal states; and generally incorporate aquaculture production of seafood in the EEZ into MSA. Importantly, this highlights the national policy that the nations diverse seafood market should be served by, in addition to imports, two sustainable domestic sources, capture fisheries and aquaculture, managed through MSA. 
	Until now the uncertainties over a defined permitting process for siting commercial aquaculture in the EEZ have discouraged and prevented private sector investment. Instead U.S. entrepreneurs have taken their projects to other countries. Broad national goals for permitting that have been articulated by proponents as: 
1) Define a permitting process and pathway for research and large-scale demonstration projects in the EEZ - these are temporary, shorter term and should be easier to implement in terms of process.
2) Define a permitting process and pathway for sustainable commercial aquaculture in the EEZ – these require long-term tenure and property rights and their protections to facilitate private sector research and commercial investment. 
A well-defined, step-wise process for aquaculture utilization of the EEZ for large scale research and demonstration projects and commercial farming would allow the private sector to invest and drive the innovation necessary for long term expansion and success. A direct approach to establish a responsible management framework for  aquaculture would be formulate a new title in MSA called the National Aquaculture Management Program, that is broadly modeled after applicable portions of Title III, National Fishery Management Program, and Title IV, Fishery Monitoring and Research. 
		1.3 New Development Funding
An increased commitment to developing EEZ aquaculture could be maximized if there was specific authorization language for an increased amount of new research and development funding (funding not taken from other NOAA programs) to expand existing efforts by the Department of Commerce, other federal agencies and the private sector. While global aquaculture production is poised to eclipse capture seafood landings, less than 1% of NOAA’s budget is currently devoted to aquaculture research. 
The new aquaculture funding authorization could be placed in the proposed new aquaculture title to support establishing the permitting process and regulatory tools for siting and managing projects in the EEZ and to carry out priority research, development and demonstration projects to move the industry forward. Significant progress for this emerging sector will require dedicated funds, facilities and staff that should not affect other NOAA priority areas.
2.0 CONGRESSIONAL CONTEXT
Previous national aquaculture legislation was submitted to Congress in 2005, 2007, 2009, and potentially 2013, Hawaii Senator Dan Inouye was preparing another bill before he passed away. These efforts would have established a Federal regulatory system that provides a comprehensive nationwide approach for permitting and management of offshore aquaculture in the EEZ. Regulatory predictability was deemed extremely important to encourage businesses to invest in offshore aquaculture. In each of these efforts NOAA was the designated lead agency for research, development and siting commercial farming in the EEZ and the agency was authorized substantial funding to implement the specific Act.
	The general purpose of all these bills were three fold: 1) Support the development of a sustainable marine offshore aquaculture industry in the U.S., 2) Safe guard the marine environment and the coastal communities, and 3) Support research and technology development to further industry expansion. The proposed legislation was comprehensive in structure including sections on: Administration, an Office of Sustainable Aquaculture, Marine Aquaculture Research and Development, Offshore Aquaculture Permits, Protections for the Marine Environment, Enforcement Provisions, and Authorization of Appropriations. The proposed National Aquaculture Management Program for MSA should be guided by these previous comprehensive approaches for a nationwide program.

3.0 MAFAC RECOMMENDATION
MAFAC recommends NOAA propose amendments to MSA to establish a National Aquaculture Management Program with the re authorization of MSA. The suggested amendments are in four parts:
· Part 1 - Include appropriate mention of aquaculture in Section 2, Findings, Purpose and Policy.
· Part 2 - Include a definition of aquaculture and related terms in Section 3, Definitions. 
· Part 3 - Formulate a new title, Title V National Aquaculture Management Program based on the suggested outline and language provided.
· Part 4 - Describe a new funding authorization to be placed in Title V to support the establishment of a National Aquaculture Management Program.
3.1 Part 1 Additions to Section 2 MSA Discussion
The specific amendments, found in the following section, make clear that aquaculture is an important component of the fishery resources that contribute to the food supply, economy and health of the Nation and provide recreational opportunities. Suggested Findings language details the status of EEZ aquaculture and the urgent need for progress in developing a regulatory regime. Suggested Purposes language describes the uses of aquaculture technologies and requirement for management plans to adhere to national standards (to be developed for aquaculture). Suggested Policy language specifies, as with fisheries, that the program be based on the best available science and be responsive to the same considerations as the National Fishery Management Program.
		3.2 Part 2 Additions to Section 3 MSA Discussion
The suggested amendments, found in the following section, adds a definition for aquaculture to the MSA definitions to clarify that culture fisheries in the EEZ are also managed by the Secretary of Commerce, i.e., NOAA is the lead agency. The definition language developed is based on the definition of aquaculture used previously by MAFAC and NOAA. 
NOAA Definition: Aquaculture is defined as the propagation and rearing of aquatic organisms for commercial, recreational, or public purposes. This definition includes production of aquatic plants and animals for: 1) food and other commercial products; 2) stock replenishment for commercial and recreational fisheries, 3) rebuilding populations of threatened and endangered species, and 4) restoration and conservation of aquatic habitat.
A broad description of the uses of aquaculture technologies is included from food production to ecosystem management, though this may be considered forward looking as applications of these technologies for these purposes are somewhat limited in the U.S. 
The NOAA definition used as a basis for the suggested MSA aquaculture definition identifies the diverse uses of these technologies from food production to various applications for ecosystem management. MAFAC recognizes this inclusive definition may be considered forward looking by today’s reality. While shellfish and salmon stock enhancement has been carried out in the U.S. for well over 100 years, efforts to utilize aquaculture for stock enhancement of economically important non-salmonid  marine fish, rebuilding of populations of Endangered Species Act listed species, and restoration of critical habitat, e.g., corals, are in a research mode. But importantly, the MSA definition anticipates greater research and development of aquaculture techniques for stock enhancement and other uses in the future for species that occur the EEZ 
In addition, a related term, carrying capacity, useful in siting decisions for aquaculture is also defined.
		3.3 Part 3 Addition of a New Title, Title V DISCUSSION 
For the new Title V National Aquaculture Management Program, a proposed outline of the key sections needed is provided (see next section), along with specific draft language for a few sections. The basic concept is the Aquaculture Title should be roughly of parallel content to parts of Title III, National Fishery Management Program and parts of Title IV, Fisher Monitoring and Research. These sections are relevant to aquaculture management in the EEZ.
	MSA over the years has accumulated special interest and situation language, which is not useful as guidance for an aquaculture title. But if that is put aside and these titles are boiled down to the broad ideas, intent and concepts, this can be guidance for the Aquaculture Title. It is beyond the capacity of MAFAC to draft suggested language for all of this title. However, the broad concept headings that can apply to aquaculture have been identified. In some cases the general section language from Title III and IV can be changed to reflect aquaculture application or in other instances, sections of Title V can simply refer to other MSA sections as applicable. New aquaculture specific sections and in some cases language have also been included where thought to be appropriate.
MAFAC recognizes by implementing a National Aquaculture Management Program, MSA will provide a broad national framework for planning, siting, and managing EEZ aquaculture. But, individual regions are delegated the authority by MSA to develop region specific offshore aquaculture FMP’s, permitting procedures, and management and oversight requirements for EEZ aquaculture projects. As with fisheries, developing aquaculture plans and projects will include an environmental assessment process (NEPA) to identify public concerns, potential impacts and mitigation measures. For example, impacts on such sensitive areas as: native species populations, commercial and recreational fisheries, Essential Fish Habitat, and open ocean ecosystems, will be evaluated. NOAA could emphasize the importance of these evaluations to all regions by developing appropriate language to be put in the proposed subtitle in Section 4.0 (p. 8) of this document titled, “ Contents if Fishery Management Plans for Aquaculture. “ 

3.4 Part 4 Addition to Title V of a New Funding Authorization DICUSSION
A suggested amendment to the new Title V was included to authorize new funding to support national aquaculture research and development. MAFAC wants to be clear that this funding should not take away from NOAA’s existing priority programs, but should be in addition to those amounts. Further, NOAA should explore mechanisms where commercial aquaculture projects locating in the EEZ contribute some reasonable portion of their revenues to support the program. Specifically these funds would support: 1) Increased expenditures, in partnership with other agencies and the private sector, on research, development and demonstration projects to improve the efficiency and effectiveness of aquaculture technologies; and 2) Provide resources to the lead agency to facilitate siting and regulation of EEZ aquaculture and improve the regulatory tools for management. The yearly amounts for authorization needs further discussion between NOAA and MAFAC and is left blank in this document.

4.0 SUGGESTED MSA AMENDMENTS LANGUAGE
4.1 Section 2 Findings, Purpose, and Policy
Section 2 Findings, Purpose and Policy                                                                    16 U.S.C. 1801
                               
(a) FINDINGS – The Congress finds and declares the following: 
Public Law ______
(1) The fish off the coasts of the United States, the highly migratory species of the high seas, the species which dwell on or in the Continental Shelf appertaining to the United States, the species produced by aquaculture in waters designated as the United States Exclusive Economic Zone, …
(no.?) There is no large-scale commercial aquaculture production of any species in the United States Exclusive Economic Zone, despite the existence of viable technologies. Projections indicate the United States will need over one million metric tons of additional seafood by 2030. Seafood imports to satisfy growing demand have increased to 91% of supply in recent years, with the extended global supply chain at increasing risk of disruption from unpredictable geopolitical forces. Coastal communities dependent on fishing and related activities are and will continue to be stressed by global climate change and government management responses. Private industry is prepared to invest, along with the Federal government, in the research, demonstration and development activities to establish commercial aquaculture in the United States Exclusive Economic Zone, but an efficient and effective permitting process to regulate these activities has yet to be established and remains a bottleneck to expansion. 
(no.?) A national program for aquaculture management is necessary to (A) expand fish production from the resources of the United States Exclusive Economic Zone, (B) reduce market reliance on imported products and improve seafood security, (C) preserve domestic fish processing capacity and working waterfronts, (D) create and preserve employment opportunities in coastal communities, and (E) responsibly manage and provide environmental oversight over the use of the natural resources of the United States for the benefit of all citizens.
(b) PURPOSES – It is therefore declared to be the purposes of Congress in this Act –
Public Law _____
(no.?) to promote expansion of aquaculture in the United States Exclusive Economic Zone under sound conservation and management principles, including the utilization of aquaculture technologies for (A) food and other commercial products; (B) stock enhancement; (C) rebuilding populations of threatened and endangered species; and (D) restoration and conservation of aquatic habitat.
(no.?) to provide for the preparation and implementation, in accordance with national standards, of aquaculture management plans, which will achieve and maintain, on a continuing basis, environmentally sound, economically viable, socially acceptable and culturally appropriate aquaculture activities.
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(5) to establish Regional Fishery Management Councils to exercise sound judgment in the stewardship … 
(A) which will enable the States, the fishing and aquaculture [ industry ] industries, consumer and environmental organizations …
(9) POLICY – It is further declared to be the policy of the Congress this Act ___
Public Law _____
(no.?) to assure that the national aquaculture management program utilizes and is based upon, the best scientific information available, and is responsive to the needs of interested and affected States and citizens; considers efficiency; draws upon Federal, State, and academic capabilities in carrying out research, administration, management, and enforcement.
		
4.2 Section 3, Definitions
Sec. 3.  DEFINITIONS							16 U.S.C. 1802
As used this Act, unless the context otherwise requires ___
Public Law ___
(no.?) the term “aquaculture” means ___
(A) the propagation, rearing and harvesting of “fish”, as defined in this Act, that are part of a “fishery resource”, as defined in this Act, for commercial, recreational, or public purposes; 
(B ) and includes the meaning of “fishing” as defined in this Act.;
(C) and includes the use of propagation and rearing technologies for food and commercial products, stock replenishment of commercial and recreational fisheries, rebuilding populations of threatened and endangered species, and restoration and conservation of aquatic habitat;

(no.?) the term “carrying capacity” means the maximum number of permitted aquaculture facilities a site can sustain without causing unacceptable negative impacts on ocean water and bottom quality, ecosystem structure, productivity, or native species.

4.3 Outline Title V National Aquaculture Management Program – some specific language provided
Title V – NATIONAL AQUACULTURE MANAGEMENT PROGRAM
Sec. (?) NATIONAL STANDARDS FOR AQUACULTDURE CONSERVATION AND MANAGEMENT
(a) In General - Any aquaculture management plan prepared and any regulation promulgated to implement any such plan, pursuant to this title shall be consistent with the following national standards for aquaculture conservation and management.
Public Law _____
(no.?) Conservation and management measures shall prevent exceeding the total annual aquaculture production value set for the region and the carrying capacity of a farm site, while achieving, on a continuing basis, yield for the United States aquaculture industry. 
 (no.?) Conservation and management measures shall not discriminate between residents of different States. If it becomes necessary to allocate sites among various United States aquaculturists, such allocation shall be (A) fair and equitable to all such aquaculturists; (B) reasonably calculated to promote conservation; and (C) carried out in such manner that no particular individual, corporation, or other entity acquires an excessive share of area.
 (no.?) Conservation and management measures shall be based upon the best scientific information and be consistent with sustainable harvest and conservation of wild stocks. 
(no.?) Conservation and management measures shall, where practicable consider efficiency in the utilization of fishery resources for aquaculture; except that no such measure shall have economic allocation as its sole purpose.
(no.?) Conservation and management measures shall, where practicable, minimize costs and avoid unnecessary duplication.
(no.?) Conservation and management measures shall, consistent with the conservation requirements of this Act, take into account the importance of fishery resources for aquaculture to coastal communities by utilizing economic and social data that are based on best scientific information, in order to (A) provide for the sustained participation of such communities, and (B) to the extent practicable, minimize averse economic impacts on such communities.
(no.?) Conservation and management measures shall to the extent practicable, promote the safety of human life at sea.
Sec. (?) REGIONAL FISHERY MANAGEMENT COUNCILS AND AQUAULTURE MANAGEMENT
(a) GENERAL__ Each Regional Fishery Management Council, as defined by Section: 302 of this Act, shall have jurisdiction over permitting the siting and operation of aquaculture facilities culturing permitted species in the federal waters under each Council’s management authority.
Sec. (?) CONTENTS OF FISHERY MANGEMENT PLANS FOR AQUACULTURE (Similar Language to Title 3 needed)
(a) REQUIRED PROVISIONS	
(b) DESCRETIONARY PROVISIONS
(c) PROPOSED REGULATIONS
(d) SITING AQUACULTURE FACILITIES, EXCLUSIVE USE, PROEPRTY RIGHTS, AND LEGAL PROTECTIONS. (New)
Sec. (?) ACTION BY THE SECRETARY (Similar language to Title 3 needed)
	(a) REVIEW OF AQUACULTUE PLANS
(b) REVIEW OF AQUACULTURE REGULATIONS
(c) PREPARATION AND REVIEW OF SECRETARIAL PLANS
(d) ESTABLISHMENT OF FEES
(e) REPEAL OR REVOCATION OF AN AQUACULTURE MANAGEMENT PLAN
(f) ENVIRONMENTAL REVIEW PROCESS
Sec. (?) OTHER REQUIREMENTS AND AUTHORITY (Similar language to Title 3 needed) 
(a) INFRASTRUCTURE EVALUATION AND NOTIFICATION OF ENTRY
(b) EMERGENCY ACTIONS AND INGTERIM MEASURES
(c) RESPONSIBILITY OF THE SECRETARY
(d) EFFECT OF CERTAIN LAWS AND CERTAIN TIME REQUIREMENTS
(e) JUDICIAL REVIEW
(f) NEGOTIATED CONSERVATION AND MANAGEMENT MEASURES
(g)  CENTRAL REGISTRY SYSTEM FOR AQUACULTURE FACILITIES
Sec. (?) STATE JURISDICTION (Similar language to Title 3 needed)
(a) IN GENERAL ____
(b) EXCEPTION ____
Sec. (?) PROHIBITED ACTS (Similar language to Title 3 needed)
Sec. (?) CIVIL PENALTIES AND PERMIT SANCTIONS (Similar language to Title 3 needed)
Sec. (?) CRIMINAL OFFENSES (Similar language to Title 3 needed)
Sec. (?) CIVIL FORFEITURES (Similar language to Title 3 needed)
Sec. (?) ENFORCEMENT (Similar language to Title 3 needed)
Sec. (?) AQUACULTURE PROGRAM, MONITORING, RESEARCH PLANS AND OPERATIONAL FUNDING (Similar language to Title 4 needed and new language)
	(a) REGISTRATION AND INFORMATION MANAGEMENT
(b) INFORMATION COLLECTION
(c) AQUACULTURE RESEARCH PLAN
4.4 Outline Title V New Funding Authorization – Some specific language provided
(d) FUNDING AUTHORIZATION TO CARRY OUT THE PROVISIONS OF TITLE V – Provides new funding to support establishing the aquaculture permitting program for the United States Exclusive Economic Zone and provide regulatory oversight and tools for effective management and to support aquaculture research, demonstration and commercialization projects to improve technologies for utilizing federal waters. 
 There is authorized to be appropriated to the Secretary to carry out the provisions of this title –
(1) $ xxx for fiscal year 2015
(2) $ xxx for fiscal year 2016
(3) $ xxx for fiscal year 2017
(4) $ xxx for fiscal year 2018
(5) $ xxx for fiscal year 2019
(6) $ xxx for fiscal year 2020
(7) $ xxx for fiscal year 2021
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