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Policy Objective 

I. This policy established a body of guidance for 
development and publication of regulatory documents. 

II. Policies under the Managing Marine Ecosystems 
topic, e.g., 01- Fisheries Management, provide further 
guidance 
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Policy Objective (continued) 
III. Contents of the Policy 

• Applies to all NMFS operating programs 
• NMFS must meet requirements of Administrative 

Procedure Act, Federal Advisory Committee Act, 
other statutes, Executive Orders and interagency 
agreements and guidance. 

• Internal procedures /regulatory policies derive from 
directive 

IV. Applies primarily to regulations drafters and those 
clearing/approving regulatory packages. 
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Results of  the Policy 

The policy primary brought a variety of existing 
memoranda, letters, white papers, guidance documents, 
and even e-mails under one policy.  Since that time, those 
documents continue to be updated and directed towards 
providing general guidance to the agency. Specific 
guidance, such as for Magnuson-Stevens Act regulations 
(NMFSPD 01-101), is moved to the program policies. 
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Why Do We Publish Regulations? 
• Federal Register Act - This act established a 

uniform system of handling agency regulations by 
requiring filing of documents with the Office of the 
Federal Register (OFR), placement of documents 
on public inspection and  publication of documents 
in the Federal Register (FR). 
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Regulations Unit within SF5 Primary Duties: 
 

• Update Policy Directive 30-102-07, Guide for Publishing NMFS Documents in the 
Federal Register found at: 

 
http://www.nmfs.noaa.gov/op/pds/documents/30/102/30-102-07.pdf or 
http://home.nmfs.noaa.gov/sf/sf5/frdoc_publishing_guide.pdf 

 
• NMFS headquarters and regional regulation drafters/reviewers are our main users 

for this guide.  
• This guide covers:          

 
• Guidance and steps to follow when preparing your document for publication. 
 
• Draft, style, and format requirements prescribed by the OFR. 

 
• NMFS specific templates and a searchable table of contents and index. 
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Results from using the Guide 
• Minimize publishing corrections. 
• Minimize delays in publication. 
• Minimize questions/changes from the OFR. 
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Other Regulations Unit Duties 
  

• Liaison officers to the OFR and  NOAA  Fisheries  Point  of 
Contacts for FR Documents. 

• Edit FR documents and return to regulation drafter/reviewer 
within three days of receipt.  

• Certify final FR document for submission to the OFR for 
publication. 

• Train new regulation drafter/reviewer. 
• E-Rulemaking Coordinator for the Federal Docket 

Management System (FDMS). 
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Regulations Unit Staff 
Contact us at 301-427-8505: 
 
 

Tracey Thompson, Program Lead, Room 13248, ext. 
  8581. 
 Guy Bellamy, Editor, Room 13337, ext. 8576 

 
  Jeff Lonergan, Editor, Room 13325, ext. 8577 
 

Vicki Anderson, Council Meetings Coordinator, Room  
 13229, ext. 8575 
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Procedure: 30-102-01 – E.O. 12866 Listing 
Documents 
 • Executive Order 12866 requires all agencies to provide 

a listing document for every rule to the Office of 
Management and Budget (OMB) prior to publication.  

 
• This document includes a description of the rule and 

allows OMB the opportunity to determine the rule’s 
significance.  

 
• A significant rule will add 90 days to each stage of 

the rule for OMB and interagency review. 
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Listing Document Procedure cont’d 
• Old procedure:  

• RIN and Listing documents submitted through 
separate channels any time before a proposed 
rule published.  

 
• New procedure:  

• RIN requests and Listing documents are 
submitted to NMFS.Clearance@noaa.gov at the 
same time. 
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Listing Document Procedure cont’d  
• Why the change? 

• Establish abstract consistency. 
• Timely submission to OMB. 
• Centralize the process through one office. 
• Close the loop and inform regional staff of OMB’s 

determination. 
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The Clearance Unit 

• Part of SF5 Regulatory Services Division 
• Facilitates clearance in HQ by processing through 

required reviewers/clearances 
• Track progress through regional office and 

shepherds the rulemaking packages through the 
stages of clearance 

• Get final approved version of rule signed 



Stages of Regulatory Clearance 

• Regulatory Information Data Form and Listing 
Document 

• Internal Regulatory Review in regional offices 
• Formal Review through Headquarters, DOC, and 

NOAA 
• Submission to the Office of the Federal Register 
• Filing and Publication 



Contact Information for Clearance Unit Personnel 
 

• Eric Teeters, Eric.Teeters@noaa.gov 
• Jeff Lonergan, Jeff.Lonergan@noaa.gov  
• Rey Marquez, Rey.Marquez@noaa.gov  

 
• Clearance Unit Address: 

o Mail:   
  Office of Sustainable Fisheries (F/SF) 
  Regulatory Services Division 
  National Marine Fisheries Service, NOAA 
  1315 East-West Highway, Room 13304 
  Silver Spring, Maryland  20910  
  Attention:  Clearance Unit 

o Telephone:  301-427-8580 (F/SF5) 
o E-mail:  NMFS.Clearance@noaa.gov 
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Fishery Disaster Assistance 
Policy #31-108-01 
and 
Emergency Rules  
Policy #01-101-07 

Seema Balwani and Marian Macpherson 
Office of Sustainable Fisheries 
August 14, 2013 



What were we trying to address? 

• In January 2009, NOAA published a proposed rule to: 
• Provide guidance on the interpretation of MSA and IFA. 
• Provide guidance on the requirements for requesting fishery disaster 

determinations. 
• Bring consistency and transparency to the process for evaluating a 

request. 

• After publication, discussions continued and concluded 
with a recognition for the need for consistency and 
transparency, but a policy approach would accomplish 
these goals while preserving flexibility. 
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Fishery Disaster Assistance Statutes 
• Fishery disaster declarations are authorized under  

• Magnuson-Stevens Act (MSA). 
• Interjurisdictional Fisheries Act (IFA). 

• Focus is commercial fisheries, but other affected entities can be 
eligible for assistance. 

• By statute, requests for disaster determinations can be made by 
the Governor of a State, or by an elected or duly appointed 
representative of a fishing community.  The Secretary can also 
initiate a review at his or her own discretion. 

• There is no standing fund for disasters; Congress must pass an 
appropriation for any funds to be available. 
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The Process 
1. An eligible entity requests a fishery disaster 

determination from the Secretary of 
Commerce.  

2. NMFS conducts an evaluation to determine 
whether a qualifying fishery disaster has 
occurred. 

3. The Secretary makes a determination 
based on the evaluation and notifies the 
requester of the determination. 

4. Congress may appropriate funds for fishery 
disaster relief.  

5. States develop a spending plan.  
6. NMFS works with the affected entities to 

distribute the funds consistent with the 
statutory requirements and conditions of the 
appropriation. 
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Policy Determination Tests 
Three-Step Evaluation 

• There must have been a Fishery 
Resource Disaster as defined by the MSA 
or IFA. 

• The cause for the Fishery Resource 
Disaster must be an allowable cause 
under the MSA or IFA. 

• There must be economic impact 
stemming from the Fishery Resource 
Disaster that supports a determination of 
a Commercial Fishery Failure under MSA 
312(a) and IFA 308(b) or harm incurred 
under IFA 308(d). 
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Fishery Resource Disaster 

• A fishery resource disaster means: 
• A sudden, unexpected, large decrease in fish stock 

biomass, or  
• Other change that results in significant loss of access to 

the fishery resource, which could include loss of fishing 
vessels and gear, for a substantial period of time. 

• Reasonably predictable, foreseeable, and recurrent fishery 
cycles of variations in distribution or abundance do not 
constitute a fishery resource disaster. 
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Disaster Determination Criteria – Overfishing  
• Overfishing is within the control of fishery managers to mitigate 

through conservation and management measures and in general will 
not be an allowable cause. 

• However, the presence of overfishing does not preclude a 
determination that a commercial fishery failure due to a fishery 
resource disaster has occurred, if other factors are more central to 
the disaster. 

• Where overfishing is present, the presumption can be overcome at 
the Secretary’s discretion, by meeting specific criteria. 
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Commercial Fishery Failure or Harm Incurred 

A commercial fishery failure means: 
An occurrence when commerce in or 
revenues from commerce in the fishery 
materially decreases or is markedly 
weakened due to a fishery resource 
disaster, such that those engaged in the 
fishery suffer severe economic hardship. 
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Harm means: 
An uninsured physical damage or economic loss to fishing vessels, 
fishing gear, processing facilities, habitat, marketability, or 
infrastructure suffered as a direct result of a fishery resource disaster.  



Groups that are impacted (in no order) 

• Commercial fishermen 
• Recreational fishermen 
• Charter and headboats 

(for-hire) 
• Tribes 
• Marina owners 
• Bait and tackle shops 
• Fish houses 
• Processors 
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• Communities 



Causes of Disasters 
Natural causes 
• Hurricanes 
• Floods 
• Droughts 
• Unknown environmental causes (e.g., low recruitment) 
• Red tide/harmful algal bloom 
• Tsunami 
Man-made (out of the control of fisheries managers) 
• Oil spill 
• Hydropower 
• Agricultural and logging practices 
• Urban development 
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Recent Disaster Determinations 
• Florida oysters (2013) 
• Hurricane Sandy (2012) 
• Alaska chinook salmon (2011-

2012) 
• Northeast groundfish fishery 

(2011-2013) 
• Mississippi River flood (2011) 
• West coast salmon (2010) 
• American Samoa tsunami (2009) 
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Examples of the Uses of Disaster Funding 
• Fishery infrastructure needs, including processing facilities, 

cold storage facilities, ice houses, docks, including temporary 
docks and storage facilities, and other related shoreside 
fishery support facilities and infrastructure  

• Financial assistance and job training assistance for fishermen  
• Ecological research and habitat restoration 
• Monitoring 
• Lost gear 
• Socio-economics research 
• Stock assessments 
• Seafood testing 
• Marine debris removal 
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Emergency Rules 
 

U.S. Department of Commerce | National Oceanic and Atmospheric Administration | NOAA Fisheries | Page 28 



Guidelines for  the Use of Emergency Rules 

Managing Marine Ecosystems 
01 - Fisheries Management 
• 01-101 Fishery Management Actions (2/07/2006)  

• 01-101-01 Procedures for Initiating Secretarial Review of FMPs and 
Amendments (3/01/1991)  

• 01-101-03 Revised Operational Guidelines (5/01/1997)  
• 01-101-04 Protocol for Regulatory Training Program (7/15/2004)  
• 01-101-06 Improved Coordination of Regulatory Documents (12/26/1995)  
• 01-101-07 Policy Guidelines for the Use of Emergency Rules (8/21/1997)  

 
02 - Protected Resources 
03 - Habitat Conservation and Restoration 
04 - Science and Technology 
05 - Constituent Services 
06 - Law Enforcement 
07 - Seafood Inspection 
08 - International Affairs 
Administration & Internal Operations 
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http://www.nmfs.noaa.gov/op/pds/categories/science_and_technology.html
http://www.nmfs.noaa.gov/op/pds/categories/constituent_services.html
http://www.nmfs.noaa.gov/op/pds/categories/law_enforcement.html
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Policy Directives on Fisheries Management 
Managing Marine Ecosystems 
01 - Fisheries Management 
01-101 Fishery Management Actions (2/07/2006)  
 
1. Central to the missions of the National Marine Fisheries Service is the 

agency’s obligation to rebuild  sustainable fisheries. The principal statute 
guiding our fulfillment of this mission with regard to federal fisheries is 
the Magnuson-Stevens Fishery Conservation and Management Act, and 
it is adopted by reference as the Agency’s Policy on Fishery 
Management.  

 
2.   Section 2 of the Act provides the findings of Congress and the purpose of 

the Act.  It, in particular, serves as the philosophical basis for the agency’s 
operations in the realm of domestic fishery management. 
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What are MSA emergency rules? 
• Primary regulatory approach under MSA is through open, 

public council process.  Regulations deemed necessary by 
councils must  follow specific procedures and provide 
comment periods regardless of good cause under APA.  

 
• MSA Section 305(c):  authority for NMFS to implement 

management measures outside of the council process to 
address emergencies or to establish “interim measures to 
reduce overfishing.”  May allow waiving of comment period 
if good cause under APA. 
 

• MSA does not define “emergency.” 
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History of the Policy Directive 
• Pre-1996 SFA, the MSA provided for emergency actions but not “interim 

measures to address overfishing.”    
 

• 1996:   SFA added requirements to end overfishing and rebuild.  Amended 
305(c) adding authority for interim.   
 

• 1997:   NMFS published an interpretive policy in the Federal Register updating 
guidance for the use of Emergency Actions (62 FR 44421, Aug. 21, 1997).  
This policy has been incorporated into NMFS’s Policy Directive System.  The 
1997 FR notice stated that additional guidance pertaining to the use of interim 
measures would be included in the revision to the National Standards 
Guidelines.   

  
• 2006:  MSRA required the “immediate” ending of overfishing.   NMFS’s policy 

on use of emergency actions and interim measures has not been updated 
since the 2006 amendments.   
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Contents of Policy Directive 

• Criteria for determining whether an emergency 
exists 
 

• If emergency exists, guidance on whether to use 
emergency authority versus regular council 
process 
 

• Does not address “interim measures.”    
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What it says:  Is there an emergency? 
The PD defines “emergencies” through three criteria.  It states 

that an emergency is a situation that:   
 
•     (1) Results from recent, unforeseen events or recently 

discovered circumstances; and 
•     (2) Presents serious conservation or management 

problems in the fishery; and 
•     (3) Can be addressed through emergency regulations for 

which the immediate benefits outweigh the value of 
advance notice, public comment, and deliberative 
consideration of the impacts on participants to the same 
extent as would be expected under the normal rulemaking 
process.  
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What it says:  Should NMFS use emergency 
authority? 
If the time it would take to complete notice-and-comment rulemaking would 
result in substantial damage or loss to a living marine resource, habitat, fishery, 
industry participants or communities, or substantial adverse effect to the public 
health, emergency action might be justified under one or more of the following 
situations: 
•     (1) Ecological--(A) to prevent overfishing as defined in an FMP, or as 

defined by the Secretary in the absence of an FMP, or (B) to prevent other 
serious damage to the fishery resource or habitat; or 

•     (2) Economic--to prevent significant direct economic loss or to preserve a 
significant economic opportunity that otherwise might be foregone; or 

•     (3) Social--to prevent significant community impacts or conflict between 
user groups; or 

•     (4) Public health--to prevent significant adverse effects to health of 
participants in a fishery or to the consumers of seafood products. 
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Links to Other Guidance and Laws 

• NS 1 Guidelines:  Interim measures 
• Public interest 
• Impacts on participants 

 
• APA – notice and comment requirements 
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Whom it affects 

• NMFS 
• Councils 
• Fishery constituents 
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Examples of Policy in Use 

• Usage 2008 - 2013 
 

• Case Law 
 

• Public comments 
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ERs and IRs 2008 - 2013 
Total Increase 

Restrictions 
Relieve 
Restrictions 

Mixed/ 
neutral 
effects 

APA:  Waive 
N/C 

APA:  Waive 
Delay 

ERs 28 14 12 2 23 24 

IMs to 
reduce OF 

8 5 1 2 4 5 

Non 
305(c) IFR 
(specify 
authority) 

12 1 6 5 9 10 

Other 2 2 2 2 

Totals 50 19 19 11 38 41 
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Status 

Reviewing usage of this authority and 
appropriateness of policy. 
 
•  Case Law 
•  FW Public Comment 
•  Alternative authorities for rapid response 
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QUESTIONS? 
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