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intended to establish the general procedure for combining EFH consultations with the NPDES
process nationwide, but more specific findings may be beneficial in some cases to address
unique regional circumstances.  For example, NMFS has developed regional findings that are
similar and complementary to this national finding to address certain NPDES activities handled
by EPA Regions 1, 6, and 10.  This national finding does not supersede existing regional
findings, and NMFS may make additional regional findings as deemed appropriate by NMFS
and EPA regional staff.

Finding
NMFS finds that EPA’s procedures to implement the NPDES program and issue NPDES permits
may be used to satisfy the consultation requirements of the Magnuson-Stevens Act, provided that
NMFS and EPA adhere to the process described below.

Timely Notification
The NPDES permit issuance process described in 40 CFR 124 provides NMFS with timely
notification of proposed actions.  Consultation will occur between the appropriate NMFS and
EPA regional offices.  Wherever possible, NMFS should have at least 60 days notice before a
final decision on an action, or at least 90 days if the action would result in substantial adverse
impacts to EFH.  NMFS and EPA will work to expedite the process whenever a permitting
action must be completed with less than 60 days notice.  Notification will occur, and EFH
consultation will begin, after EPA determines that a permitting action may adversely affect EFH
and when NMFS receives the fact sheet and draft permit.  EPA does not need to provide NMFS
with a written determination that an action would not adversely affect EFH.

EFH Assessment
NMFS and EPA have agreed that the fact sheet (or statement of basis) for the draft NPDES
permit, and, if applicable, relevant NEPA documents, could contain the information necessary
for an EFH Assessment.  To satisfy the requirements of 50 CFR 600.920(g), the pertinent section
of the document should be clearly identified as the EFH Assessment and must include: 1) a
description of the proposed action; 2) an analysis of individual and cumulative effects of the
action on EFH, the managed species, and associated species such as major prey species,
including affected life history stages; 3) EPA’s views regarding the effects of the action on EFH;
and 4) a discussion of proposed mitigation, if applicable.  Additional information that may be
appropriate for an EFH Assessment is listed in 50 CFR 600.920(g)(3).  The EFH Assessment
could incorporate the required information by reference to other documents, such as an NPDES
permit and associated permit documents, NEPA document, or a previous EFH Assessment
prepared for a similar or related action, provided the proposed action involves similar adverse
effects to EFH in the same geographic area or similar ecosystems.  EPA should provide any
referenced documents to NMFS and should supplement them with any relevant new project-
specific information.

There may be circumstances where, due to the length and complexity of the EFH Assessment, it
is more efficiently presented as a separate document or part of an associated NPDES
demonstration study (e.g., ocean discharge criteria evaluation, variance request, or section
316(b) study).  When this occurs, EPA should submit a separate request for consultation stating
how the EFH Assessment will be presented to NMFS.
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