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Orientation Meeting Agenda  
 

1)  Marine Mammal Protection Act and Section 118 (Take of Marine Mammals Incidental   
to Commercial Fishing Operations) 
a. MMPA Factsheet  
b. Overview of the MMPA   
c. Overview of Take Reduction Planning  
d. Overview of Take Reduction Teams  
e. Text of Section 118 of the MMPA 
f. MMPA List of Fisheries (LOF) 

i. Overview of the LOF 
ii. Final 2008 LOF 

iii. Final 2009 LOF 
iv. Proposed 2010 LOF 
v. Final 2010 LOF 

g. Overview of the Marine Mammal Authorization Program (MMAP)  
h. MMAP Pacific Islands Regional Office MMAP Permit Holder Letter for 2010 
i. Marine Mammal Mortality/Injury Reporting Form 
j. Overview of Zero Mortality Rate Goal (ZMRG) (MMPA Section 118(b)) 
k. Final Rule defining the Insignificance Threshold (69 FR 43338, July 20, 2004) 
 

2)  Section 117 of the MMPA (Stock Assessments) 
a. Overview of Stock Assessment Reports (SAR)  
b. Text of Section 117 of the MMPA 

 
3) Other Relevant Statutes and Mandates  

a. Summary of Laws and Executive Orders Applicable to the Take Reduction Plan Process 
b. Endangered Species Act (ESA) Factsheet  
c. Overview of the ESA  
d. Overview of the National Environmental Policy Act (NEPA)  

 
For more information on other Take Reduction Teams, visit the Office of Protected Resources 
website: http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm 
 

http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm


False Killer Whale Take Reduction Team Orientation Meeting 
 

AGENDA 
 
 

WEDNESDAY FEBRUARY 17, 2010 
8:45 a.m. Arrival and Greetings  
9:00 a.m. Welcome and Introductions 

• Welcome and Meeting Purpose  
• Introductions 
 

PIRO 
 
CONCUR 

09:10 a.m. Overview  
• Presentation 

o MMPA Background 
o TRT Impetus and Goals 
o False killer whale TRT Process 

• Questions 

Kristy Long, NMFS 
Office of Protected 
Resources 
  
Nancy Young, PIRO 

09:40 a.m. Stock Assessments  
• Presentation 

o Stock Assessment Report (SAR) structure and 
Potential Biological Removal (PBR) 
components 

o Assessment Research Methods (abundance, 
M&SI, stock structure, uncertainty) 

o False killer whale SAR overview 
•  Questions  

 

 
Karin Forney, 
Southwest Fisheries 
Science Center 
 
Erin Oleson, 
Pacific Islands 
Fisheries Science 
Center 

11:00 a.m. Adjourn  
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Office of Protected Resources and the Marine Mammal 
Protection Act 
 
    The Marine Mammal Protection Act of 1972 was enacted in response to increasing concerns 
among scientists and the public that significant declines in some species of marine mammals were 
caused by human activities. The Act established a national policy to prevent marine mammal 
species and population stocks from declining beyond the point where they ceased to be significant 
functioning elements of the ecosystems of which they are a part. Nowhere else in the world had a 
government made the conservation of healthy and stable ecosystems as important as the 
conservation of individual species. 
    The Department of Commerce through the National Marine Fisheries Service is charged with 
protecting whales, dolphins, porpoises, seals, and seal lions. Walrus, manatees, otters, and polar 
bears are protected by the Department of the Interior through the U.S. Fish and Wildlife Service. The 
Animal and Plant Health Inspection Service, a part of the Department of Agriculture, is responsible 
for regulations managing marine mammals in captivity. 
 

Innovative Features 
In addition to shifting the focus of conservation from species to ecosystems, the Act contains many 
innovative features never before established in legislation. It: 
 Presented a single comprehensive federal program to the place of former state-run programs;  
 Included protection for population stocks in addition to species and subspecies. A population 

stock is “a group of marine mammals of the same species or smaller taxa in a common spatial 
arrangement that interbreed when mature;”  

 Shifted the burden from resource managers to resource users to show that proposed taking of 
living marine resources would not adversely affect the resource or the ecosystem; 

 Established the concept of “optimum sustainable populations” (OSP) to ensure healthy 
ecosystems. Prior to the Act, the management of marine species was aimed at producing a 
“maximum sustainable yield” (MSY) to ensure the species replenished itself for an adequate 
harvest in subsequent years; and 

 Directed federal agencies to seek changes in international agreements, such as the Whaling 
Convention and the North Pacific Seal Convention corresponding to the Act. 

 

Protection 
    The MMPA established a moratorium on the taking of marine mammals in U.S. waters. It defines 
“take” to mean “to hunt harass, capture, or kill” any marine mammal or attempt to do so. The 
inclusion of harassment in the definition was a groundbreaking action by Congress. Exceptions to 
the moratorium can be made through permitting actions for take incidental to commercial fishing 
and other nonfishing activities; for scientific research; and for public display at licensed institutions 
such as aquaria and science centers.  
    The moratorium generally does not apply to Alaska natives who live on the Alaskan coast. The 
MMPA contains provisions allowing for take for subsistence use or to create and sell “authentic 
articles of handicrafts and clothing” without permits or authorizations. The taking must not be 
“accomplished in a wasteful manner,” and the Secretaries of Commerce and the Interior may 
regulate the taking of a depleted species or stock, regardless of the purpose for which it is taken. 
 

What You Can Do 
People can positively affect changes in our ecosystems and help protect marine species by learning 
about the issues and changing behaviors. You can make a difference. Go to www.nmfs.noaa.gov/pr 
or www.mmc.gov to find out more about marine mammal species and stocks. 

 

 
NOAA  
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 The primary objective of 
this management must be 
to maintain the health and 
stability of the marine 
ecosystem; this in theory 
indicates that animals 
must be managed for their 
benefit and not for the 
benefit of commercial 
exploitation. The effect of 
this set of requirements is 
to insist that the 
management of animal 
populations be carried out 
with the interest of the 
animals as the prime 
consideration. 
– House of Representatives, 
No. 707, 92nd Congress, 1st 
Session, 18, 22 [December 4, 
1971] 
 

 

Science, Service, Stewardship 

http://www.nmfs.noaa.gov/pr/
http://www.mmc.gov
nancy.young
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Marine Mammal Protection Act (MMPA) of 1972  
  
 
 

http://www.nmfs.noaa.gov/pr/laws/mmpa/ 

Overview: All marine mammals are protected under the MMPA. The MMPA 
prohibits, with certain exceptions, the take of marine mammals in U.S. waters 
and by U.S. citizens on the high seas, and the importation of marine mammals 
and marine mammal products into the U.S.  
 
• Some marine mammal species or stocks may be in danger of extinction or 

depletion as a result of human activities; 
• These species or stocks must not be permitted to fall below their optimum 

sustainable population level (depleted);  
• Measures should be taken to replenish these species or stocks; 
• There is inadequate knowledge of the ecology and population dynamics; and 
• Marine mammals have proven to be resources of great international 

significance.   
 
The MMPA was amended substantially in 1994 to provide for:  
 
• Certain exceptions to the take prohibitions, such as for Alaska Native 

subsistence and permits and authorizations for scientific research;  
• A program to authorize and control the taking of marine mammals incidental 

to commercial fishing operations;  
• Preparation of stock assessments for all marine mammal stocks in waters 

under U.S. jurisdiction; and   
• Studies of pinniped-fishery interactions.  
 
The following information and documents are available at  
 
http://www.nmfs.noaa.gov/pr/laws/mmpa/  
 
 
Policies, Guidances, and Regulations:  
 
• MMPA Regulations (50 CFR 216)  
• Guidelines for Differentiating Serious and Non-serious Injury of Marine 

Mammals Incident to Commercial Fishing  
• Guidelines for Preparing Marine Mammal Stock Assessment Reports  
• Marine Mammal Health & Stranding Program Policies & Guidance  
 
 
Additional Information: 
 
• Marine Mammal Stock Assessment Reports 
• Marine Mammals Listed Under the Endangered Species Act 

http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.nmfs.noaa.gov/pr/laws/mmpa/
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  Take Reduction Planning 
 
w  ww.nmfs.noaa.gov/pr/interactions/trt/  

Purpose: MMPA section 118 specifies that NOAA Fisheries develop and implement 
take reduction plans (TRPs) to assist in the recovery or prevent the depletion of 
strategic marine mammal stocks that interact with Category I and II fisheries. 
NOAA Fisheries convenes take reduction teams (TRTs) to develop such TRPs.  

A strategic stock is one which:  

 is listed as endangered or threatened under the ESA,  
  is declining and likely to be listed as threatened under the ESA,  
  is listed as depleted under the MMPA, or  
  has direct human-caused mortality which exceeds the stock's Potential 

Biological Removal (PBR) level.   

 

The PBR for a marine mammal stock is the maximum number of animals, not 
including natural mortalities, that may be removed from that stock, while allowing 
the stock to reach or maintain its optimum sustainable population.  

Goals: The immediate goal of take reduction plans is to reduce, within six months of 
its implementation, the incidental serious injury or mortality of marine mammals 
from commercial fishing to levels less than PBR. The long-term goal is to reduce, 
within five years of its implementation, the incidental serious injury and mortality of 
marine mammals from commercial fishing operations to insignificant levels 
approaching a zero serious injury and mortality rate, taking into account the 
economics of the fishery, the availability of existing technology, and existing state or 
regional fishery management plans.  

Process: Take reduction teams consist of a balance of representatives from the fishing 
industry, fishery management councils, state and Federal resource management agencies, 
the scientific community, and conservation organizations.   

Once NOAA Fisheries publishes notice to establish and convene a TRT, the team has 6 
months to develop a draft TRP. The MMPA states that a TRP must be developed by 
consensus and then submitted to NOAA Fisheries. NOAA Fisheries has 60 days to publish a 
draft TRP, including any proposed changes to the plan. The public then has an opportunity 
to review the plan and provide comments on the draft TRP and the proposed regulations 
for implementing the TRP. If a TRT cannot reach consensus on a draft plan, the TRT can 
document the range of possibilities considered and both majority and minority views. If a 
TRT does not submit a draft TRP, NOAA Fisheries has 8 months from the date the TRT was 
formed to develop a proposed plan and implementing regulations. NOAA Fisheries may 
use the TRT's deliberations as the basis for a proposed plan. After the close of the 
comment period on a proposed TRP and implementing regulations, NOAA Fisheries has 60 
days to publish a final TRP and regulations to implement that TRP. After each TRP is 
finalized, the TRT and NOAA Fisheries meet periodically to monitor implementation of the 
plan. 

http://www.nmfs.noaa.gov/pr/laws/esa/
http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.nmfs.noaa.gov/pr/interactions/zmrg/
http://www.nmfs.noaa.gov/pr/interactions/lof/
http://www.nmfs.noaa.gov/pr/interactions/trt/
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Content: Each take reduction plan must include:  
 

 

 A review of the final stock assessment report for each marine mammal 
addressed by the TRP and any substantial new information;   

 
An estimate of the total number and, if possible, age and gender, of 
animals from the stock that is incidentally killed or seriously injured 
each year during the course of commercial fishing operations, by 
fishery; 

Recommended regulatory or voluntary measures for the reduction of 
incidental mortality and serious injury; and 

Recommended dates for achieving the specific objectives of the plan.   

The following additional information can be found at: 
http://www.nmfs.noaa.gov/pr/interactions/trt/   

Development of a Process for the Long-term Monitoring of MMPA 
Category I and II Commercial Fisheries  
 
Take Reduction Team Negotiation Process Evaluation  

 
Differentiating Serious and Non-Serious Injury of Marine Mammals Taken 
Incidental to Commercial Fishing Operations: Report of the Serious 
Injury Workshop, 1-2 April 1997, Silver Spring, Maryland. (NMFS-OPR-
13) 48p. (January 1998) 

  

 

 

  

http://www.nmfs.noaa.gov/pr/interactions/trt/
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Marine Mammal Take Reduction Program  

http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm 

Teams 

 Atlantic Large Whale TRT  
 Atlantic Offshore Cetacean TRT  
 Atlantic Trawl Gear TRT  
 Bottlenose Dolphin TRT  
 False Killer Whale TRT  
 Gulf of Maine Harbor Porpoise TRT  
 Mid-Atlantic Harbor Porpoise TRT  
 Mid-Atlantic TRT  
 Pacific Offshore Cetacean TRT  
 Pelagic Longline TRT  

The Atlantic Large Whale Take Reduction Team was established to develop a plan to 
reduce the incidental serious injury and mortality of right, humpback, fin, and minke whales 
in the South Atlantic shark gillnet fishery, the Gulf of Maine and Mid-Atlantic lobster trap/pot 
fishery, the Mid-Atlantic gillnet fishery, and the Gulf of Maine sink gillnet fishery. The team 
submitted a report to NOAA's National Marine Fisheries Service (NMFS) on 
February 1, 1997; however, the TRT did not reach consensus on all aspects of the plan. 
NMFS developed a final TRP and implementing regulations after considerable public input. 
An interim final rule was published in July 1997 and a final rule was published 
February 16, 1999 (64 FR 7529), with an April 1, 1999, effective date. Since the initial TRP 
was implemented, NMFS has made numerous changes to the plan. The ALWTRP proposed 
rule (73 FR 32278) published on June 6, 2008. For more about the Atlantic Large Whale 
TRT, please visit http://www.nero.noaa.gov/whaletrp/. 

The Atlantic Offshore Cetacean Take Reduction Team was convened in May 1996 to 
reduce the incidental serious injury and mortality of right whales, humpback whales, sperm 
whales, beaked whales, pilot whales, common dolphins, bottlenose dolphins, and spotted 
dolphins in the Atlantic pelagic driftnet, pelagic longline and pair trawl fisheries. The TRT 
reached consensus on several strategies to reduce serious injuries and mortalities in each 
fishery and prepared a draft plan in November 1996. Each of the three fisheries in the plan 
has had a major change since the team was originally convened. Two of the three fisheries 
covered by the draft TRP no longer exist. The pair trawl fishery, which was inactive when 
the TRT was convened, was included in the TRP so that conservation measures would be in 
place if the fishery was reauthorized. The pelagic driftnet fishery for swordfish was closed by 
a final rule published on January 27, 1999 (64 FR 4055). Also, on May 28, 1999, a Highly 
Migratory Species Fishery Management Plan (64 FR 29089) prohibited the use of driftnet 
gear for targeting tuna in pelagic waters. Subsequently, the longline fishery has been 
substantially modified to reduce bycatch of other species (e.g., billfish and sea turtles). 
Since the nature of the fisheries that were included in the TRP has changed tremendously 
since 1996 when the TRT was convened, NMFS disbanded the Team in August 2001. 

http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#alw#alw
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#aoc#aoc
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#atg#atg
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#bd#bd
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#fkwtrt#fkwtrt
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#gmhp#gmhp
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#mahp#mahp
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#ma#ma
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#poc#poc
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm#pl#pl
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm
http://www.nero.noaa.gov/whaletrp/
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The Atlantic Trawl Gear Take Reduction Team was established by NMFS to address 
incidental mortality and serious injury of long-finned pilot whales (Globicephala melas), 
short-finned pilot whales (Globicephala macrorhynchus), common dolphins (Delphinus 
delphis), and white-sided dolphins (Lagenorhynchus acutus) in the Northeast bottom trawl, 
Northeast mid-water trawl (including pair trawl), mid-Atlantic mid-water trawl (including 
pair trawl), and mid-Atlantic bottom trawl fisheries. Under section 118 of the Marine 
Mammal Protection Act (MMPA), the ATGTRT is charged with developing a take reduction 
plan (TRP) to reduce bycatch of these species to a level approaching a zero mortality and 
serious injury rate within 5 years of implementation of the plan. (For more information, 
please see the Federal Register notice announcing the ATGTRT (71 FR 54273, September 
14, 2006). For more about the Atlantic Trawl Gear TRT, please visit 
http://www.nero.noaa.gov/prot_res/atgtrp/. 

The Bottlenose Dolphin Take Reduction Team (BDTRT) was formed to reduce serious 
injuries and deaths of coastal bottlenose dolphins incidental to several east coast fisheries 
including: the North Carolina inshore gillnet, Southeast Atlantic gillnet, Southeastern U.S. 
shark gillnet, U.S. Mid-Atlantic coastal gillnet, Atlantic blue crab trap/pot, Mid-Atlantic 
haul/beach seine, North Carolina long haul seine, North Carolina roe mullet stop net, and 
Virginia pound net. In May 2002, the BDTRT submitted a report to NMFS with consensus 
regulatory and non-regulatory recommendations based on management units of the coastal 
bottlenose dolphin stock. Throughout 2002, NMFS conducted additional field studies to 
gather data on bottlenose dolphin abundance, following the recommendation of the BDTRT, 
the agency chose to await the results of those studies before finalizing the TRP. The BDTRT 
met in April 2003 to consider the new abundance estimates, new PBR levels for each 
management unit, and refine their management recommendations. They submitted a 
second consensus report to NMFS in May 2003. NMFS published a draft BDTRP [pdf] on 
November 10, 2004 (69 FR 65127). The final BDTRP published on April 26, 2006 
(71 FR 24776). The BDTRT met again in June 2007 to discuss amendments to the plan. The 
team recommended amending the BDTRP to extend the seasonal night fishing restrictions 
for medium mesh gillnets in two management areas within North Carolina state waters. The 
proposed rule to amend the BDTRP published on August 22, 2008 (73 FR 49634). For more 
about the Bottlenose Dolphin TRT, please visit 
http://www.nmfs.noaa.gov/pr/interactions/trt/bdtrp.htm. 

The False Killer Whale Take Reduction Team was established to address the incidental 
mortality and serious injury of the Hawaii Pelagic, Hawaii Insular, and Palmyra Atoll stocks 
of false killer whales (Pseudorca crassidens) in the Hawaii-based deep-set and shallow-set 
longline fisheries. The TRT will develop a Take Reduction Plan (TRP) as required in the 
Marine Mammal Protection Act (MMPA). NMFS will charge the TRT with developing a plan to 
reduce incidental mortality and serious injury of these stocks in the Hawaii-based longline 
fisheries to a level less than the Potential Biological Removal (PBR) level for each stock 
within 6 months of implementation of the plan and to a level approaching a zero mortality 
and serious injury rate within 5 years of implementation of the plan. For more about the 
False Killer Whale TRT, please see 
http://www.nmfs.noaa.gov/pr/interactions/trt/falsekillerwhale.htm. 

The Gulf of Maine Harbor Porpoise Take Reduction Team was formed to reduce the 
incidental serious injury and mortality of harbor porpoise in the Gulf of Maine groundfish 

http://www.nmfs.noaa.gov/pr/pdfs/fr/fr69-65127.pdf
http://www.nero.noaa.gov/prot_res/atgtrp/
http://www.nmfs.noaa.gov/pr/interactions/trt/bdtrp.htm
http://www.nmfs.noaa.gov/pr/interactions/trt/falsekillerwhale.htm


1.d. 

sink gillnet fishery. The TRT's draft plan, submitted to NMFS in August 1996, included 
closures that expand on those outlined in Amendment 7 of the Multispecies Fishery 
Management Plan and the use of acoustic deterrent devices (pingers) to further reduce 
harbor porpoise bycatch. NMFS published the draft TRP and implementing regulations on 
August 13, 1997 (62 FR 43302); the public comment period was extended to 
January 14, 1998 to allow the team to reconvene before publishing a final rule. The TRT 
reconvened in December of 1997 and expressed concerns about the ability of the proposed 
TRP to sufficiently reduce bycatch. A revised draft TRP was published on 
September 11, 1998 (63 FR 48670) (along with a draft TRP for reducing harbor bycatch in 
the mid-Atlantic, see below). The final TRP and implementing regulations were published 
December 2, 1998 (63 FR 66464) and became effective January 1, 1999. The final TRP 
relies primarily upon time-area closures and pingers to reduce serious injury and mortality 
of harbor porpoise below PBR. In July 2009, NMFS proposed to amend the regulations 
implementing the HPTRP (74 FR 36058) to address the increased incidental mortality and 
serious injury of the Gulf of Maine/Bay of Fundy stock of harbor porpoises in gillnet fisheries 
throughout the stock's U.S. range. For more about the Harbor Porpoise TRT, please visit 
http://www.nero.noaa.gov/prot_res/porptrp/. 

The Mid-Atlantic Harbor Porpoise Take Reduction Team was formed to reduce 
incidental serious injury and mortality of harbor porpoise in ocean gillnet fisheries of the 
Mid-Atlantic. Although the TRT did not reach consensus at their final meeting, they did 
agree on several key elements, including gear modifications and net caps for the monkfish 
and dogfish fisheries, short-term closures for the monkfish fishery, and research 
recommendations for bottlenose dolphins. The TRT submitted their report to NMFS in 
August 1997. NMFS published a proposed rule to implement the plan on 
September 11, 1998 (63 FR 48670) and a final rule on December 2, 1998 (63 FR 66464), 
which was effective January 1, 1999. The plan for the mid-Atlantic was published in 
conjunction with the revised final rule for the Gulf of Maine Harbor Porpoise TRP on 
December 2, 1998 (63 FR 66464). In July 2009, NMFS proposed to amend the regulations 
implementing the HPTRP (74 FR 36058) to address the increased incidental mortality and 
serious injury of the Gulf of Maine/Bay of Fundy stock of harbor porpoises in gillnet fisheries 
throughout the stock's U.S. range. 

The Mid-Atlantic Take Reduction Team was originally convened to develop a take 
reduction plan for harbor porpoises and coastal bottlenose dolphins. However, a plan to 
reduce fisheries interactions with harbor porpoise was given the highest priority because 
this stock was considered particularly vulnerable. Also, additional data needed to be 
collected and analyzed with respect to bottlenose dolphins. Therefore, the Mid-Atlantic TRT 
became the Mid-Atlantic Harbor Porpoise TRT. Since that time, NMFS has dedicated 
significant funding time to research Atlantic bottlenose dolphin stocks. Since 1995, NMFS 
has worked to develop better abundance estimates, identify and distinguish different stocks, 
and monitor interactions with commercial fisheries, including at-sea observer programs and 
stranding response efforts. 

The Pacific Offshore Cetacean Take Reduction Team prepared a draft TRP in August 
1996 to address incidental serious injury and mortality of beaked, pilot, pygmy sperm, 
sperm, and humpback whales in the California/Oregon swordfish drift gillnet fishery. The 
draft TRP required that the top of the nets be set at a minimum depth of 36 feet below the 

http://www.nero.noaa.gov/prot_res/porptrp/
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water surface, using pingers on all nets, the states of California and Oregon to reduce the 
number of "inactive" permittees, and vessel operators be required to attend educational 
workshops on marine mammals and the TRP. NMFS finalized the TRP on October 3, 1997 
(62 FR 51805). In June 1998, the TRT determined that data regarding marine mammal 
bycatch in the 1997/1998 fishing season suggested the fishery had achieved its 6-month 
goal of reducing bycatch to below PBR. An interim final rule was published on 
January 22, 1999 (64 FR 3431) modifying specifications for deploying pingers that allow for 
safer deployment (i.e., longer attachment lanyards.) For more about the Pacific Offshore 
Cetacean TRT, please visit http://www.nmfs.noaa.gov/pr/interactions/trt/poctrp.htm. 

The Pelagic Longline Take Reduction Team was established by NMFS to address the 
incidental mortality and serious injury of long-finned pilot whales (Globicephala melas) and 
short-finned pilot whales (Globicephala macrorhynchus) in the mid-Atlantic region of the 
Atlantic pelagic longline fishery. Under section 118 of the Marine Mammal Protection Act 
(MMPA), the PLTRT is charged with developing a take reduction plan (TRP) to reduce 
bycatch of pilot whales in the Atlantic pelagic longline fishery to a level approaching a zero 
mortality and serious injury rate within 5 years of implementation of the plan.  For more 
about the Pelagic Longline TRT, please visit 
http://www.nmfs.noaa.gov/pr/interactions/trt/pl-trt.htm 

 

http://www.nmfs.noaa.gov/pr/interactions/trt/poctrp.htm
http://www.nmfs.noaa.gov/pr/interactions/trt/pl-trt.htm
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(3) Members of the scientific review groups shall serve without compensation,  but may
be reimbursed by the Secretary,  upon request,  for reasonable travel costs and expenses
incurred in performing their obligations.

(4) The Secretary may appoint or reappoint individuals to the regional scientific review
groups under paragraph (1) as needed.

(e) EFFECT ON SECTION 101(b).  — This section shall not affect or otherwise modify the
provisions of section 101(b).

Taking of Marine Mammals Incidental to
Commercial Fishing Operations

16 U.S.C.  1387

Sec.  118.   (a) IN GENERAL.  — 

(1) Effective on the date of enactment of this section [April 30,  1994],  and except as
provided in section 114 and in paragraphs (2),  (3),  and (4) of this subsection,  the provi-
sions of this section shall govern the incidental taking of marine mammals in the course of
commercial fishing operations by persons using vessels of the United States or vessels
which have valid fishing permits issued by the Secretary in accordance with section 204(b)
of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.  1824(b)).  
In any event it shall be the immediate goal that the incidental mortality or serious injury of
marine mammals occurring in the course of commercial fishing operations be reduced to
insignificant levels approaching a zero mortality and serious injury rate within 7 years after
the date of enactment of this section [April 30,  2001].

(2) In the case of the incidental taking of marine mammals from species or stocks
designated under this Act as depleted on the basis of their listing as threatened species or
endangered species under the Endangered Species Act of 1973 (16 U.S.C.  1531 et seq. ),
both this section and section 101(a)(5)(E) of this Act shall apply.

(3) Sections 104(h) and title III,  and not this section,  shall govern the taking of marine
mammals in the course of commercial purse seine fishing for yellowfin tuna in the eastern
tropical Pacific Ocean.

(4) This section shall not govern the incidental taking of California sea otters and shall
not be deemed to amend or repeal the Act of November 7,  1986 (Public Law 99-625; 100
Stat.  3500).

(5) Except as provided in section 101(c),  the intentional lethal take of any marine
mammal in the course of commercial fishing operations is prohibited.

(6) Sections 103 and 104 shall not apply to the incidental taking of marine mammals
under the authority of this section.

kristen.long
Typewritten Text
1.e.
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(b) ZERO MORTALITY RATE GOAL.  — 

(1) Commercial fisheries shall reduce incidental mortality and serious injury of marine
mammals to insignificant levels approaching a zero mortality and serious injury rate within
7 years after the date of enactment of this section [April 30,  2001].

(2) Fisheries which maintain insignificant serious injury and mortality levels approach-
ing a zero rate shall not be required to further reduce their mortality and serious injury
rates.

(3) Three years after such date of enactment [April 30,  1997],  the Secretary shall
review the progress of all commercial fisheries,  by fishery,  toward reducing incidental
mortality and serious injury to insignificant levels approaching a zero rate.   The Secretary
shall submit to the Committee on Commerce,  Science,  and Transportation of the Senate
and the Committee on Merchant Marine and Fisheries of the House of Representatives a
report setting forth the results of such review within 1 year after commencement of the
review.   The Secretary shall note any commercial fishery for which additional information
is required to accurately assess the level of incidental mortality and serious injury of
marine mammals in the fishery.

(4) If the Secretary determines after review under paragraph (3) that the rate of
incidental mortality and serious injury of marine mammals in a commercial fishery is not
consistent with paragraph (1),  then the Secretary shall take appropriate action under
subsection (f).

(c) REGISTRATION AND AUTHORIZATION.  — 

(1) The Secretary shall,  within 90 days after the date of enactment of this section [July
29,  1994]—

(A) publish in the Federal Register for public comment,  for a period of not less
than 90 days,  any necessary changes to the Secretary' s list of commercial fisheries
published under section 114(b)(1) and which is in existence on March 31,  1994 (along
with an explanation of such changes and a statement describing the marine mammal
stocks interacting with,  and the approximate number of vessels or persons actively
involved in,  each such fishery),  with respect to commercial fisheries that have—

(i) frequent incidental mortality and serious injury of marine mammals;

(ii) occasional incidental mortality and serious injury of marine mammals; or

(iii) a remote likelihood of or no known incidental mortality or serious injury of
marine mammals;

(B) after the close of the period for such public comment,  publish in the Federal
Register a revised list of commercial fisheries and an update of information required by
subparagraph (A),  together with a summary of the provisions of this section and
information sufficient to advise vessel owners on how to obtain an authorization and
otherwise comply with the requirements of this section; and

(C) at least once each year thereafter,  and at such other times as the Secretary
considers appropriate,  reexamine,  based on information gathered under this Act and
other relevant sources and after notice and opportunity for public comment,  the
classification of commercial fisheries and other determinations required under subpara-
graph (A) and publish in the Federal Register any necessary changes.

(2)(A) An authorization shall be granted by the Secretary in accordance with this
section for a vessel engaged in a commercial fishery listed under paragraph (1)(A) (i) or
(ii),  upon receipt by the Secretary of a completed registration form providing the name of
the vessel owner and operator,  the name and description of the vessel,  the fisheries in
which it will be engaged,  the approximate time,  duration,  and location of such fishery
operations,  and the general type and nature of use of the fishing gear and techniques used.  
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Such information shall be in a readily usable format that can be efficiently entered into and
utilized by an automated or computerized data processing system.   A decal or other
physical evidence that the authorization is current and valid shall be issued by the Secretary
at the time an authorization is granted,  and so long as the authorization remains current
and valid,  shall be reissued annually thereafter.

(B) No authorization may be granted under this section to the owner of a vessel
unless such vessel—

(i) is a vessel of the United States;  or

(ii) has a valid fishing permit issued by the Secretary in accordance with section
204(b) of the Magnuson-Stevens Fishery Conservation and Management Act (16
U.S.C.  1824(b)).

(C) Except as provided in subsection (a),  an authorization granted under this
section shall allow the incidental taking of all species and stocks of marine mammals to
which this Act applies.

(3)(A) An owner of a vessel engaged in any fishery listed under paragraph (1)(A) (i) or
(ii) shall,  in order to engage in the lawful incidental taking of marine mammals in a
commercial fishery—

(i) have registered as required under paragraph (2) with the Secretary in order
to obtain for each such vessel owned and used in the fishery an authorization for
the purpose of incidentally taking marine mammals in accordance with this section,
except that owners of vessels holding valid certificates of exemption under section
114 are deemed to have registered for purposes of this subsection for the period
during which such exemption is valid;

(ii) ensure that a decal or such other physical evidence of a current and valid
authorization as the Secretary may require is displayed on or is in the possession of
the master of each such vessel;

(iii) report as required by subsection (e);  and

(iv) comply with any applicable take reduction plan and emergency regulations
issued under this section.

(B) Any owner of a vessel receiving an authorization under this section for any
fishery listed under paragraph (1)(A) (i) or (ii) shall,  as a condition of that authoriza-
tion,  take on board an observer if requested to do so by the Secretary.

(C) An owner of a vessel engaged in a fishery listed under paragraph (1)(A) (i) or
(ii) who—

(i) fails to obtain from the Secretary an authorization for such vessel under this
section;

(ii) fails to maintain a current and valid authorization for such vessel;  or

(iii) fails to ensure that a decal or other physical evidence of such authorization
issued by the Secretary is displayed on or is in possession of the master of the
vessel,

and the master of any such vessel engaged in such fishery,  shall be deemed to have
violated this title,  and for violations of clauses (i) and (ii) shall be subject to the
penalties of this title,  and for violations of clause (iii) shall be subject to a fine of not
more than $100 for each offense.
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(D) If the owner of a vessel has obtained and maintains a current and valid
authorization from the Secretary under this section and meets the requirements set forth
in this section,  including compliance with any regulations to implement a take reduction
plan under this section,  the owner of such vessel,  and the master and crew members of
the vessel,  shall not be subject to the penalties set forth in this title for the incidental
taking of marine mammals while such vessel is engaged in a fishery to which the
authorization applies.

(E) Each owner of a vessel engaged in any fishery not listed under paragraph
(1)(A) (i) or (ii),  and the master and crew members of such a vessel,  shall not be
subject to the penalties set forth in this title for the incidental taking of marine mammals
if such owner reports to the Secretary,  in the form and manner required under subsec-
tion (e),  instances of incidental mortality or injury of marine mammals in the course of
that fishery.

(4)(A) The Secretary shall suspend or revoke an authorization granted under this section
and shall not issue a decal or other physical evidence of the authorization for any vessel
until the owner of such vessel complies with the reporting requirements under subsection
(e) and such requirements to take on board an observer under paragraph (3)(B) as are
applicable to such vessel.   Previous failure to comply with the requirements of section 114
shall not bar authorization under this section for an owner who complies with the require-
ments of this section.

(B) The Secretary may suspend or revoke an authorization granted under this
subsection,  and may not issue a decal or other physical evidence of the authorization for
any vessel which fails to comply with a take reduction plan or emergency regulations
issued under this section.

(C) The owner and master of a vessel which fails to comply with a take reduction
plan shall be subject to the penalties of sections 105 and 107,  and may be subject to
section 106.

(5)(A) The Secretary shall develop,  in consultation with the appropriate States,  affected
Regional Fishery Management Councils,  and other interested persons,  the means by which
the granting and administration of authorizations under this section shall be integrated and
coordinated,  to the maximum extent practicable,  with existing fishery licenses,  registra-
tions,  and related programs.

(B) The Secretary shall utilize newspapers of general circulation,  fishery trade
associations,  electronic media,  and other means of advising commercial fishermen of
the provisions of this section and the means by which they can comply with its require-
ments.

(C) The Secretary is authorized to charge a fee for the granting of an authorization
under this section.   The level of fees charged under this subparagraph shall not exceed
the administrative costs incurred in granting an authorization.   Fees collected under this
subparagraph shall be available to the Under Secretary of Commerce for Oceans and
Atmosphere for expenses incurred in the granting and administration of authorizations
under this section.

(d) MONITORING OF INCIDENTAL TAKES.  — 

(1) The Secretary shall establish a program to monitor incidental mortality and serious
injury of marine mammals during the course of commercial fishing operations.   The
purposes of the monitoring program shall be to—

(A) obtain statistically reliable estimates of incidental mortality and serious injury;

(B) determine the reliability of reports of incidental mortality and serious injury
under subsection (e);  and
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(C) identify changes in fishing methods or technology that may increase or
decrease incidental mortality and serious injury.

(2) Pursuant to paragraph (1),  the Secretary may place observers on board vessels as
necessary,  subject to the provisions of this section.   Observers may,  among other tasks—

(A) record incidental mortality and injury,  or by catch of other nontarget species;

(B) record numbers of marine mammals sighted; and

(C) perform other scientific investigations.

(3) In determining the distribution of observers among commercial fisheries and vessels
within a fishery,  the Secretary shall be guided by the following standards:

(A) The requirement to obtain statistically reliable information.

(B) The requirement that assignment of observers is fair and equitable among
fisheries and among vessels in a fishery.

(C) The requirement that no individual person or vessel,  or group of persons or
vessels,  be subject to excessive or overly burdensome observer coverage.

(D) To the extent practicable,  the need to minimize costs and avoid duplication.

(4) To the extent practicable,  the Secretary shall allocate observers among commercial
fisheries in accordance with the following priority:

(A) The highest priority for allocation shall be for commercial fisheries that have
incidental mortality or serious injury of marine mammals from stocks listed as endan-
gered species or threatened species under the Endangered Species Act of 1973 (16
U.S.C.  1531 et seq. ).

(B) The second highest priority for allocation shall be for commercial fisheries that
have incidental mortality and serious injury of marine mammals from strategic stocks.

(C) The third highest priority for allocation shall be for commercial fisheries that
have incidental mortality or serious injury of marine mammals from stocks for which
the level of incidental mortality and serious injury is uncertain.

(5) The Secretary may establish an alternative observer program to provide statistically
reliable information on the species and number of marine mammals incidentally taken in
the course of commercial fishing operations.   The alternative observer program may
include direct observation of fishing activities from vessels,  airplanes,  or points on shore.

(6) The Secretary is not required to place an observer on a vessel in a fishery if the
Secretary finds that—

(A) in a situation in which harvesting vessels are delivering fish to a processing
vessel and the catch is not taken on board the harvesting vessel,  statistically reliable
information can be obtained from an observer on board the processing vessel to which
the fish are delivered;

(B) the facilities on a vessel for quartering of an observer,  or for carrying out
observer functions,  are so inadequate or unsafe that the health or safety of the observer
or the safe operation of the vessel would be jeopardized; or

(C) for reasons beyond the control of the Secretary,  an observer is not available.
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(7) The Secretary may,  with the consent of the vessel owner,  station an observer on
board a vessel engaged in a fishery not listed under subsection (c)(1)(A) (i) or (ii).

(8) Any proprietary information collected under this subsection shall be confidential and
shall not be disclosed except—

(A) to Federal employees whose duties require access to such information;

(B) to State or tribal employees pursuant to an agreement with the Secretary that
prevents public disclosure of the identity or business of any person;

(C) when required by court order;  or

(D) in the case of scientific information involving fisheries,  to employees of
Regional Fishery Management Councils who are responsible for fishery management
plan development and monitoring.

(9) The Secretary shall prescribe such procedures as may be necessary to preserve such
confidentiality,  except that the Secretary shall release or make public upon request any
such information in aggregate,  summary,  or other form which does not directly or
indirectly disclose the identity or business of any person.

(e) REPORTING REQUIREMENT.  — The owner or operator of a commercial fishing vessel
subject to this Act shall report all incidental mortality and injury of marine mammals in the
course of commercial fishing operations to the Secretary by mail or other means acceptable
to the Secretary within 48 hours after the end of each fishing trip on a standard postage-
paid form to be developed by the Secretary under this section.   Such form shall be capable
of being readily entered into and usable by an automated or computerized data processing
system and shall require the vessel owner or operator to provide the following:

(1) The vessel name,  and Federal,  State,  or tribal registration numbers of the registered
vessel.

(2) The name and address of the vessel owner or operator.

(3) The name and description of the fishery.

(4) The species of each marine mammal incidentally killed or injured,  and the date,
time,  and approximate geographic location of such occurrence.

(f) TAKE REDUCTION PLANS.  — 

(1) The Secretary shall develop and implement a take reduction plan designed to assist
in the recovery or prevent the depletion of each strategic stock which interacts with a
commercial fishery listed under subsection (c)(1)(A) (i) or (ii),  and may develop and
implement such a plan for any other marine mammal stocks which interact with a commer-
cial fishery listed under subsection (c)(1)(A)(i) which the Secretary determines,  after notice
and opportunity for public comment,  has a high level of mortality and serious injury across
a number of such marine mammal stocks.

(2) The immediate goal of a take reduction plan for a strategic stock shall be to reduce,
within 6 months of its implementation,  the incidental mortality or serious injury of marine
mammals incidentally taken in the course of commercial fishing operations to levels less
than the potential biological removal level established for that stock under section 117.  
The long-term goal of the plan shall be to reduce,  within 5 years of its implementation,  the
incidental mortality or serious injury of marine mammals incidentally taken in the course
of commercial fishing operations to insignificant levels approaching a zero mortality and
serious injury rate,  taking into account the economics of the fishery,  the availability of
existing technology,  and existing State or regional fishery management plans.

(3) If there is insufficient funding available to develop and implement a take reduction
plan for all such stocks that interact with commercial fisheries listed under subsection
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(c)(1)(A) (i) or (ii),  the Secretary shall give highest priority to the development and
implementation of take reduction plans for species or stocks whose level of incidental
mortality and serious injury exceeds the potential biological removal level,  those that have
a small population size,  and those which are declining most rapidly.

(4) Each take reduction plan shall include—

(A) a review of the information in the final stock assessment published under
section 117(b) and any substantial new information;

(B) an estimate of the total number and,  if possible,  age and gender,  of animals
from the stock that are being incidentally lethally taken or seriously injured each year
during the course of commercial fishing operations,  by fishery;

(C) recommended regulatory or voluntary measures for the reduction of incidental
mortality and serious injury;

(D) recommended dates for achieving the specific objectives of the plan.

(5)(A) For any stock in which incidental mortality and serious injury from commercial
fisheries exceeds the potential biological removal level established under section 117,  the
plan shall include measures the Secretary expects will reduce,  within 6 months of the
plan' s implementation,  such mortality and serious injury to a level below the potential
biological removal level.

(B) For any stock in which human-caused mortality and serious injury exceeds the
potential biological removal level,  other than a stock to which subparagraph (A)
applies,  the plan shall include measures the Secretary expects will reduce,  to the
maximum extent practicable within 6 months of the plan' s implementation,  the inciden-
tal mortality and serious injury by such commercial fisheries from that stock.   For
purposes of this subparagraph,  the term "maximum extent practicable"  means to the
lowest level that is feasible for such fisheries within the 6-month period.

(6)(A) At the earliest possible time (not later than 30 days) after the Secretary issues a
final stock assessment under section 117(b) for a strategic stock,  the Secretary shall,  and
for stocks that interact with a fishery listed under subsection (c)(1)(A)(i) for which the
Secretary has made a determination under paragraph (1),  the Secretary may—

(i) establish a take reduction team for such stock and appoint the members of
such team in accordance with subparagraph (C); and

(ii) publish in the Federal Register a notice of the team' s establishment,  the
names of the team' s appointed members,  the full geographic range of such stock,
and a list of all commercial fisheries that cause incidental mortality and serious
injury of marine mammals from such stock.

(B) The Secretary may request a take reduction team to address a stock that
extends over one or more regions or fisheries,  or multiple stocks within a region or
fishery,  if the Secretary determines that doing so would facilitate the development and
implementation of plans required under this subsection.

(C) Members of take reduction teams shall have expertise regarding the conserva-
tion or biology of the marine mammal species which the take reduction plan will
address,  or the fishing practices which result in the incidental mortality and serious
injury of such species.   Members shall include representatives of Federal agencies,  each
coastal State which has fisheries which interact with the species or stock,  appropriate
Regional Fishery Management Councils,  interstate fisheries commissions,  academic and
scientific organizations,  environmental groups,  all commercial and recreational fisheries
groups and gear types which incidentally take the species or stock,  Alaska Native
organizations or Indian tribal organizations,  and others as the Secretary deems appro-
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priate.   Take reduction teams shall,  to the maximum extent practicable,  consist of an
equitable balance among representatives of resource user interests and nonuser inter-
ests.

(D) Take reduction teams shall not be subject to the Federal Advisory Committee
Act (5 App.  U.S.C. ).   Meetings of take reduction teams shall be open to the public,  and
prior notice of meetings shall be made public in a timely fashion.

(E) Members of take reduction teams shall serve without compensation,  but may
be reimbursed by the Secretary,  upon request,  for reasonable travel costs and expenses
incurred in performing their duties as members of the team.

(7) Where the human-caused mortality and serious injury from a strategic stock is
estimated to be equal to or greater than the potential biological removal level established
under section 117 for such stock and such stock interacts with a fishery listed under
subsection (c)(1)(A) (i) or (ii),  the following procedures shall apply in the development of
the take reduction plan for the stock:

(A)(i) Not later than 6 months after the date of establishment of a take reduction
team for the stock,  the team shall submit a draft take reduction plan for such stock to
the Secretary,  consistent with the other provisions of this section.

(ii) Such draft take reduction plan shall be developed by consensus.   In the
event consensus cannot be reached,  the team shall advise the Secretary in writing
on the range of possibilities considered by the team,  and the views of both the
majority and minority.

(B)(i) The Secretary shall take the draft take reduction plan into consideration and,
not later than 60 days after the submission of the draft plan by the team,  the Secretary
shall publish in the Federal Register the plan proposed by the team,  any changes
proposed by the Secretary with an explanation of the reasons therefor,  and proposed
regulations to implement such plan,  for public review and comment during a period of
not to exceed 90 days.

(ii) In the event that the take reduction team does not submit a draft plan to the
Secretary within 6 months,  the Secretary shall,  not later than 8 months after the
establishment of the team,  publish in the Federal Register a proposed take reduc-
tion plan and implementing regulations,  for public review and comment during a
period of not to exceed 90 days.

(C) Not later than 60 days after the close of the comment period required under
subparagraph (B),  the Secretary shall issue a final take reduction plan and implementing
regulations,  consistent with the other provisions of this section.

(D) The Secretary shall,  during a period of 30 days after publication of a final take
reduction plan,  utilize newspapers of general circulation,  fishery trade associations,
electronic media,  and other means of advising commercial fishermen of the require-
ments of the plan and how to comply with them.

(E) The Secretary and the take reduction team shall meet every 6 months,  or at
such other intervals as the Secretary determines are necessary,  to monitor the imple-
mentation of the final take reduction plan until such time that the Secretary determines
that the objectives of such plan have been met.

(F) The Secretary shall amend the take reduction plan and implementing regula-
tions as necessary to meet the requirements of this section,  in accordance with the
procedures in this section for the issuance of such plans and regulations.

(8) Where the human-caused mortality and serious injury from a strategic stock is
estimated to be less than the potential biological removal level established under section
117 for such stock and such stock interacts with a fishery listed under subsection (c)(1)(A)
(i) or (ii),  or for any marine mammal stocks which interact with a commercial fishery
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listed under subsection (c)(1)(A)(i) for which the Secretary has made a determination under
paragraph (1),  the following procedures shall apply in the development of the take
reduction plan for such stock:

(A)(i) Not later than 11 months after the date of establishment of a take reduction
team for the stock,  the team shall submit a draft take reduction plan for the stock to the
Secretary,  consistent with the other provisions of this section.

(ii) Such draft take reduction plan shall be developed by consensus.   In the
event consensus cannot be reached,  the team shall advise the Secretary in writing
on the range of possibilities considered by the team,  and the views of both the
majority and minority.

(B)(i) The Secretary shall take the draft take reduction plan into consideration and,
not later than 60 days after the submission of the draft plan by the team,  the Secretary
shall publish in the Federal Register the plan proposed by the team,  any changes
proposed by the Secretary with an explanation of the reasons therefor,  and proposed
regulations to implement such plan,  for public review and comment during a period of
not to exceed 90 days.

(ii) In the event that the take reduction team does not submit a draft plan to the
Secretary within 11 months,  the Secretary shall,  not later than 13 months after the
establishment of the team,  publish in the Federal Register a proposed take reduc-
tion plan and implementing regulations,  for public review and comment during a
period of not to exceed 90 days.

(C) Not later than 60 days after the close of the comment period required under
subparagraph (B),  the Secretary shall issue a final take reduction plan and implementing
regulations,  consistent with the other provisions of this section.

(D) The Secretary shall,  during a period of 30 days after publication of a final take
reduction plan,  utilize newspapers of general circulation,  fishery trade associations,
electronic media,  and other means of advising commercial fishermen of the require-
ments of the plan and how to comply with them.

(E) The Secretary and the take reduction team shall meet on an annual basis,  or at
such other intervals as the Secretary determines are necessary,  to monitor the imple-
mentation of the final take reduction plan until such time that the Secretary determines
that the objectives of such plan have been met.

(F) The Secretary shall amend the take reduction plan and implementing regula-
tions as necessary to meet the requirements of this section,  in accordance with the
procedures in this section for the issuance of such plans and regulations.

(9) In implementing a take reduction plan developed pursuant to this subsection,  the
Secretary may,  where necessary to implement a take reduction plan to protect or restore a
marine mammal stock or species covered by such plan,  promulgate regulations which
include,  but are not limited to,  measures to—

(A) establish fishery-specific limits on incidental mortality and serious injury of
marine mammals in commercial fisheries or restrict commercial fisheries by time or
area;

(B) require the use of alternative commercial fishing gear or techniques and new
technologies,  encourage the development of such gear or technology,  or convene expert
skippers'  panels;

(C) educate commercial fishermen,  through workshops and other means,  on the
importance of reducing the incidental mortality and serious injury of marine mammals
in affected commercial fisheries;  and
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(D) monitor,  in accordance with subsection (d),  the effectiveness of measures
taken to reduce the level of incidental mortality and serious injury of marine mammals
in the course of commercial fishing operations.

(10)(A) Notwithstanding paragraph (6),  in the case of any stock to which paragraph (1)
applies for which a final stock assessment has not been published under section 117(b)(3)
by April 1,  1995,  due to a proceeding under section 117(b)(2),  or any Federal court review
of such proceeding,  the Secretary shall establish a take reduction team under paragraph (6)
for such stock as if a final stock assessment had been published.

(B) The draft stock assessment published for such stock under section 
117(b)(1) shall be deemed the final stock assessment for purposes of preparing and
implementing a take reduction plan for such stock under this section.

(C) Upon publication of a final stock assessment for such stock under section
117(b)(3) the Secretary shall immediately reconvene the take reduction team for such
stock for the purpose of amending the take reduction plan,  and any regulations issued to
implement such plan,  if necessary,  to reflect the final stock assessment or court action.  
Such amendments shall be made in accordance with paragraph (7)(F) or (8)(F),  as
appropriate.

(D) A draft stock assessment may only be used as the basis for a take reduction
plan under this paragraph for a period of not to exceed two years,  or until a final stock
assessment is published,  whichever is earlier.   If,  at the end of the two-year period,  a
final stock assessment has not been published,  the Secretary shall categorize such stock
under section 117(a)(5)(A) and shall revoke any regulations to implement a take
reduction plan for such stock.

(E) Subparagraph (D) shall not apply for any period beyond two years during
which a final stock assessment for such stock has not been published due to review of a
proceeding on such stock assessment by a Federal court.   Immediately upon final action
by such court,  the Secretary shall proceed under subparagraph (C).

(11) Take reduction plans developed under this section for a species or stock listed as a
threatened species or endangered species under the Endangered Species Act of 1973 (16
U.S.C.  1531 et seq. ) shall be consistent with any recovery plan developed for such species
or stock under section 4 of such Act.

(g) EMERGENCY REGULATIONS.  — 

(1) If the Secretary finds that the incidental mortality and serious injury of marine
mammals from commercial fisheries is having,  or is likely to have,  an immediate and
significant adverse impact on a stock or species,  the Secretary shall take actions as follows:

(A) In the case of a stock or species for which a take reduction plan is in effect,
the Secretary shall—

(i) prescribe emergency regulations that,  consistent with such plan to the
maximum extent practicable,  reduce incidental mortality and serious injury in that
fishery; and

(ii) approve and implement,  on an expedited basis,  any amendments to such
plan that are recommended by the take reduction team to address such adverse
impact.

(B) In the case of a stock or species for which a take reduction plan is being
developed,  the Secretary shall—

(i) prescribe emergency regulations to reduce such incidental mortality and
serious injury in that fishery; and
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(ii) approve and implement,  on an expedited basis,  such plan,  which shall
provide methods to address such adverse impact if still necessary.

(C) In the case of a stock or species for which a take reduction plan does not exist
and is not being developed,  or in the case of a commercial fishery listed under subsec-
tion (c)(1)(A)(iii) which the Secretary believes may be contributing to such adverse
impact,  the Secretary shall—

(i) prescribe emergency regulations to reduce such incidental mortality and
serious injury in that fishery,  to the extent necessary to mitigate such adverse
impact;

(ii) immediately review the stock assessment for such stock or species and the
classification of such commercial fishery under this section to determine if a take
reduction team should be established; and

(iii) may,  where necessary to address such adverse impact on a species or stock
listed as a threatened species or endangered species under the Endangered Species
Act of 1973 (16 U.S.C.  1531 et seq. ),  place observers on vessels in a commercial
fishery listed under subsection (c)(1)(A)(iii),  if the Secretary has reason to believe
such vessels may be causing the incidental mortality and serious injury to marine
mammals from such stock.

(2) Prior to taking action under paragraph (1) (A),  (B),  or (C),  the Secretary shall
consult with the Marine Mammal Commission,  all appropriate Regional Fishery Manage-
ment Councils,  State fishery managers,  and the appropriate take reduction team (if
established).

(3) Emergency regulations prescribed under this subsection—

(A) shall be published in the Federal Register,  together with an explanation
thereof;

(B) shall remain in effect for not more than 180 days or until the end of the
applicable commercial fishing season,  whichever is earlier;  and

(C) may be terminated by the Secretary at an earlier date by publication in the
Federal Register of a notice of termination,  if the Secretary determines that the reasons
for emergency regulations no longer exist.

(4) If the Secretary finds that incidental mortality and serious injury of marine mam-
mals in a commercial fishery is continuing to have an immediate and significant adverse
impact on a stock or species,  the Secretary may extend the emergency regulations for an
additional period of not more than 90 days or until reasons for the emergency no longer
exist,  whichever is earlier.

(h) PENALTIES.  — Except as provided in subsection (c),  any person who violates this
section shall be subject to the provisions of sections 105 and 107,  and may be subject to
section 106 as the Secretary shall establish by regulations.

(i) ASSISTANCE.  — The Secretary shall provide assistance to Regional Fishery Manage-
ment Councils,  States,  interstate fishery commissions,  and Indian tribal organizations in
meeting the goal of reducing incidental mortality and serious injury to insignificant levels
approaching a zero mortality and serious injury rate.

(j) CONTRIBUTIONS.  — For purposes of carrying out this section,  the Secretary may accept,
solicit,  receive,  hold,  administer,  and use gifts,  devises,  and bequests.

(k) CONSULTATION WITH SECRETARY OF THE INTERIOR.  — The Secretary shall consult
with the Secretary of the Interior prior to taking actions or making determinations under



The M arine M ammal Protection Act of 1972 as Amended

71

this section that affect or relate to species or population stocks of marine mammals for
which the Secretary of the Interior is responsible under this title.

(l) DEFINITIONS.  — As used in this section and section 101(a)(5)(E),  each of the terms
"fishery"  and "vessel of the United States"  has the same meaning it does in section 3 of the
Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.  1802).

Marine Mammal Cooperative Agreements in Alaska

16 U.S.C.  1388

Sec.  119.   (a) IN GENERAL.  — The Secretary may enter into cooperative agreements with
Alaska Native organizations to conserve marine mammals and provide co-management of
subsistence use by Alaska Natives.

(b) GRANTS.  — Agreements entered into under this section may include grants to Alaska
Native organizations for,  among other purposes—

(1) collecting and analyzing data on marine mammal populations;

(2) monitoring the harvest of marine mammals for subsistence use;

(3) participating in marine mammal research conducted by the Federal Government,
States,  academic institutions,  and private organizations; and

(4) developing marine mammal co-management structures with Federal and State
agencies.

(c) EFFECT OF JURISDICTION.  — Nothing in this section is intended or shall be construed—

(1) as authorizing any expansion or change in the respective jurisdiction of Federal,
State,  or tribal governments over fish and wildlife resources;  or

(2) as altering in any respect the existing political or legal status of Alaska Natives,  or
the governmental or jurisdictional status of Alaska Native communities or Alaska Native
entities.

(d) AUTHORIZATION OF APPROPRIATIONS.  — There are authorized to be appropriated for
the purposes of carrying out this section—

(1) $1,500,000 to the Secretary of Commerce for each of the fiscal years 1994,  1995,
1996,  1997,  1998,  and 1999; and

(2) $1,000,000 to the Secretary of the Interior for each of the fiscal years 1994,  1995,
1996,  1997,  1998,  and 1999.   The amounts authorized to be appropriated under this
subsection are in addition to the amounts authorized to be appropriated under section 116.



  1.f. 

MMPA List of Fisheries 
 

 
Section 1.f. provides an overview of the MMMP List of Fisheries (LOF) process as well 
as the several LOFs.   
 
The Overview of the MMPA List of Fisheries explains the MMPA requirements to 
classify commercial fisheries on the LOF and describes NMFS’ process for implementing 
these requirements.  
 
The Final 2008 LOF includes descriptions of all Category I and II fisheries classified on 
the LOF; at this point the HI deep-set and shallow-set longline fisheries were combined 
into one fishery, “HI swordfish, tuna, billfish, mahi mahi, wahoo, oceanic sharks 
longline/set line fishery”.  The 2008 LOF includes responses to comments relevant to HI 
longline fisheries and the FKWTRT. 
 
The Final 2009 LOF classifies commercial fisheries operating on the seas for the first 
time.  If a fishery operates both within and outside the Exclusive Economic Zone, that 
fishery is classified as the same category as in both areas (i.e., within U.S. waters (Table 
1) and on the high seas (Table 3)).  The 2009 LOF includes responses to comments 
relevant to HI longline fisheries and the FKWTRT. 
 
The 2010 LOF adds the HI shortline fishery and the American Samoa pelagic longline 
fishery.  The Proposed 2010 LOF includes the rationale for classifying both fisheries as 
Category II.  The Final 2010 LOF includes responses to comments relevant to HI 
longline fisheries and the FKWTRT.     
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MMPA List of Fisheries (LOF)  

Background 
Under section 118 [pdf] of the Marine 
Mammal Protection Act (MMPA), NOAA 
Fisheries must publish, at least annually, 
a List of Fisheries (LOF) that classifies 
U.S. commercial fisheries into one of 
three categories. These categories are 
based on the level of serious injury and 
mortality of marine mammals that 
occurs incidental to each fishery, 
reported in the annual Stock 
Assessment Reports for each stock. 
Specifically, the MMPA mandates that 
each fishery be classified according to 
whether it has frequent, occasional, or a 
remote likelihood of or no known 
incidental mortality or serious injury of 
marine mammals. 
 
Fishery Classification Criteria 
NOAA Fisheries has developed and implemented fishery classification criteria, which consists 
of a two-tiered, stock-specific approach. This two-tiered approach first addresses the total 
impact of all fisheries on each marine mammal stock and then addresses the impact of 
individual fisheries on each stock. This approach is based on the rate, in numbers of animals 
per year, of incidental mortalities and serious injuries of marine mammals due to 
commercial fishing operations relative to a stock's Potential Biological Removal (PBR) level. 
The PBR level is defined in 50 CFR 229.2 as the maximum number of animals, not including 
natural mortalities, that may be removed from a marine mammal stock while allowing that 
stock to reach or maintain its optimum sustainable population.  

Entangled Dall's Porpoise 
(Phocoenoides dalli) 

Photo: NOAA 

Tier 1: 

 If the total annual mortality and serious injury across all fisheries that interact with a 
stock is less than or equal to 10 percent of the PBR level of this stock, all fisheries 
interacting with this stock would be placed in Category III. Otherwise, these fisheries 
are subject to the next tier of analysis to determine their classification.  

Tier 2: 

 Category I: Annual mortality and serious injury of a stock in a given fishery is 
greater than or equal to 50 percent of the PBR level.  

 Category II: Annual mortality and serious injury of a stock in a given fishery is 
greater than 1 percent and less than 50 percent of the PBR level.  

 Category III: Annual mortality and serious injury of a stock in a given fishery is 
less than or equal to 1 percent of the PBR level.  

http://www.nmfs.noaa.gov/pr/species/mammals/cetaceans/dallsporpoise.htm�
http://www.nmfs.noaa.gov/pr/pdfs/laws/mmpa118.pdf
http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.nmfs.noaa.gov/pr/sars/
http://www.nmfs.noaa.gov/pr/sars/
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=60fb62c2f108c34eae571b8ae7c3f863&rgn=div8&view=text&node=50:7.0.1.3.10.1.13.2&idno=50
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While Tier 1 considers the cumulative fishery mortality and serious injury for a particular 
stock, Tier 2 considers fishery-specific mortality for a particular stock. Additional details 
regarding how threshold percentages between the categories were determined are provided 
in the preamble to the final rule implementing section 118 of the MMPA (60 FR 45086 [pdf], 
August 30, 1995). 

Since fisheries are categorized on a per-stock basis, a fishery may qualify as one Category 
for one marine mammal stock and another Category for a different marine mammal stock. A 
fishery is typically categorized on the LOF according to its highest level of classification 
(e.g., a fishery that qualifies for Category III for one marine mammal stock and Category II 
for another marine mammal stock will be listed under Category II). 

How Do I Find Out if a Specific Fishery is in Category I, II, or III? 
The LOF includes tables that classify all U.S. commercial fisheries by Category: 

 Table 1 lists all of the fisheries in the Pacific Ocean (including Alaska)  
 Table 2 lists all of the fisheries in the Atlantic Ocean, Gulf of Mexico, and 

Caribbean  
 Table 3 (beginning with the 2009 LOF) lists all of the High Seas Fisheries  
 Table 4 (beginning with the 2009 LOF) lists only fisheries addressed under 

existing Take Reduction Teams (TRT)  

Am I Required to Submit Reports When I Injure or Kill a Marine Mammal During 
the Course of Commercial Fishing Operations? 
Any vessel owner or operator, or fisher (in the case of non-vessel fisheries), participating in 
a Category I, II, or III fishery must comply with 50 CFR 229.6 and report all incidental 
injuries or mortalities of marine mammals [pdf] that occur during commercial fishing 
operations to NMFS. "Injury" is defined in 50 CFR 229.2 as a wound or other physical harm. 
In addition, any animal that ingests fishing gear, or any animal that is released with fishing 
gear entangling, trailing, or perforating any part of the body is considered injured and must 
be reported. 

Requirements for Category I and II Fisheries 
 
Registration 
Owners of vessels or gear engaging in a Category I or II fishery, are required under 50 CFR 
229.4 to obtain a marine mammal authorization by registering with the Marine Mammal 
Authorization Program (MMAP). You must register through a NMFS Regional Office unless 
you participate in a fishery that has an integrated registration program. Upon receipt of a 
completed registration, NMFS will issue vessel or gear owners a decal to display on their 
vessels and an authorization certificate that must be in the possession of the operator while 
fishing. The procedures and fees associated with registration differ between Regions. 
 
For some fisheries, NMFS has integrated the MMPA registration process with existing state 
and Federal fishery license, registration, or permit systems and related programs. 
Participants in these fisheries are automatically registered under the MMPA and are not 
required to pay the $25 registration fee. 
 

http://www.nmfs.noaa.gov/pr/pdfs/fr/fr60-45086.pdf
http://www.nmfs.noaa.gov/pr/interactions/trt/teams.htm
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=8fb24b454ab7a2a727302f41db1f8042&rgn=div8&view=text&node=50:7.0.1.3.10.1.13.6&idno=50
http://www.nmfs.noaa.gov/pr/pdfs/interactions/mmap_reporting_form.pdf
http://www.nmfs.noaa.gov/pr/pdfs/interactions/mmap_reporting_form.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=8fb24b454ab7a2a727302f41db1f8042&rgn=div8&view=text&node=50:7.0.1.3.10.1.13.4&idno=50
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=8fb24b454ab7a2a727302f41db1f8042&rgn=div8&view=text&node=50:7.0.1.3.10.1.13.4&idno=50
http://www.nmfs.noaa.gov/pr/interactions/mmap/
http://www.nmfs.noaa.gov/pr/interactions/mmap/
http://www.nmfs.noaa.gov/pr/interactions/mmap/#contacts
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Observers 
Fishers participating in a Category I or II fishery are required to accommodate an observer 
onboard your vessel(s) upon request. Observer requirements can be found in 50 CFR 229.7. 
 
Take Reduction Planning 
Fishers participating in a Category I or II fishery are required to comply with any applicable 
take reduction plans. NMFS may develop and implement take reduction plans for any 
Category I or II fishery that interacts with a strategic stock. 

Additional Information 

 Marine Mammal Stock Assessment Reports (SARs)  
 Serious Injury Technical Workshop (2007)  

 Report of the 2007 Serious Injury Technical Workshop [pdf]  
 GAMMS Workshop Report (2005): Guidelines for Preparing SARs [pdf]  
 Serious Injury Workshop Report (1997): Differentiating Serious and Non-Serious 

Injury of Marine Mammals Taken Incidental to Commercial Fishing Operations [pdf]  

 

http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?c=ecfr&sid=8fb24b454ab7a2a727302f41db1f8042&rgn=div8&view=text&node=50:7.0.1.3.10.1.13.7&idno=50
http://www.nmfs.noaa.gov/pr/interactions/trt/
http://www.nmfs.noaa.gov/pr/sars/
http://www.nmfs.noaa.gov/pr/interactions/injury/
http://www.nmfs.noaa.gov/pr/pdfs/interactions/serious_injury_techmemo2008.pdf
http://www.nmfs.noaa.gov/pr/pdfs/sars/gamms2005.pdf
http://www.afsc.noaa.gov/Publications/misc_pdf/TechMemoOPR13.pdf
http://www.afsc.noaa.gov/Publications/misc_pdf/TechMemoOPR13.pdf
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December 10, 2007 until 9 p.m. on 
Friday, December 14, 2007. 
ADDRESSES: Materials referred to in this 
document are available for inspection or 
copying at the office of the Eighth Coast 
Guard District, Bridge Administration 
Branch, Hale Boggs Federal Building, 
Room 1313, 500 Poydras Street, New 
Orleans, Louisiana 70130–3310 between 
7 a.m. and 3 p.m., Monday through 
Friday, except Federal holidays. The 
telephone number is (504) 671–2128. 
The Bridge Administration Branch 
maintains the public docket for this 
temporary deviation. 
FOR FURTHER INFORMATION CONTACT: Kay 
Wade, Bridge Administration Branch, 
telephone (504) 671–2128. 
SUPPLEMENTARY INFORMATION: The Texas 
Department of Transportation has 
requested a temporary deviation in 
order to repair sections of the steel truss 
members of the SR 82 swing span bridge 
across the Sabine Lake at Port Arthur, 
Jefferson County, Texas. Repair of the 
steel truss members is necessary for 
continued operation of the swing span 
of the bridge. This temporary deviation 
will allow the bridge to remain in the 
closed-to-navigation position from 5 
a.m. on Monday, December 3, 2007 until 
12 p.m. on Friday, December 7, 2007 
and from 5 a.m. on Monday, December 
10, 2007 until 9 p.m. on Friday, 
December 14, 2007. During the closure 
period, the draw may be able to open 
during the scheduled maintenance 
period if at least 2 hours’ advance notice 
is given. Currently, the draw opens on 
signal; except that, from 9 p.m. to 5 
a.m., the draw shall open on signal, if 
at least 6 hours’ notice is given to the 
Maintenance Supervisor at the Port 
Arthur Area Office. The draw opens on 
signal at any time for an emergency 
aboard a vessel. 

The bridge is a swing span bridge 
with an available vertical navigational 
clearance of 9 feet above high water in 
the closed-to-navigation position. 
Navigation on the waterway consists 
primarily of recreational craft, although 
the bridge is occasionally transited by 
small tugs with tows transporting sand, 
gravel and marine shells. Due to prior 
experience, as well as coordination with 
waterway users, it has been determined 
that this closure will not have a 
significant effect on these vessels. An 
alternate route is available via the 
Sabine Neches Waterway, which is 
comprised of the Sabine Pass Channel, 
Port Arthur Channel and Sabine Neches 
Canal, thence passage into the lake from 
the north side. 

In accordance with 33 CFR 117.35(e), 
the drawbridge must return to its regular 
operating schedule immediately at the 

end of the designated time period. This 
deviation from the operating regulations 
is authorized under 33 CFR 117.35. 

Dated: November 19, 2007. 
David M. Frank, 
Bridge Administrator. 
[FR Doc. E7–23046 Filed 11–26–07; 8:45 am] 
BILLING CODE 4910–15–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 229 

[Docket No. 070417093–7582–02] 

RIN 0648–AV54 

List of Fisheries for 2008 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce. 
ACTION: Final rule. 

SUMMARY: The National Marine 
Fisheries Service (NMFS) is publishing 
its final List of Fisheries (LOF) for 2008, 
as required by the Marine Mammal 
Protection Act (MMPA). The final LOF 
for 2008 reflects new information on 
interactions between commercial 
fisheries and marine mammals. NMFS 
must categorize each commercial fishery 
on the LOF into one of three categories 
under the MMPA based upon the level 
of serious injury and mortality of marine 
mammals that occurs incidental to each 
fishery. The categorization of a fishery 
in the LOF determines whether 
participants in that fishery are subject to 
certain provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. 
DATES: This final rule is effective 
January 1, 2008. 
ADDRESSES: See SUPPLEMENTARY 
INFORMATION for a listing of all Regional 
offices. 

Written comments regarding the 
burden-hour estimates, or any other 
aspect of the collection of information 
requirements contained in this final 
rule, should be submitted in writing to 
Chief, Marine Mammal and Sea Turtle 
Conservation Division, Office of 
Protected Resources, NMFS, 1315 East- 
West Highway, Silver Spring, MD 
20910, or to David Rostker, Office of 
Management and Budget (OMB), by fax 
to 202–395–7285 or by email to 
DavidlRostker@omb.eop.gov. 

FOR FURTHER INFORMATION CONTACT: 
Melissa Andersen, Office of Protected 
Resources, 301–713–2322; David 

Gouveia, Northeast Region, 978–281– 
9280; Nancy Young, Southeast Region, 
727–551–5607; Elizabeth Petras, 
Southwest Region, 562–980–3238; Brent 
Norberg, Northwest Region, 206–526– 
6733; Bridget Mansfield, Alaska Region, 
907–586–7642; Lisa Van Atta, Pacific 
Islands Region, 808–944–2257. 
Individuals who use a 
telecommunications device for the 
hearing impaired may call the Federal 
Information Relay Service at 1–800– 
877–8339 between 8 a.m. and 4 p.m. 
Eastern time, Monday through Friday, 
excluding Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Availability of Published Materials 
Information regarding the LOF and 

the Marine Mammal Authorization 
Program, including registration 
procedures and forms, current and past 
LOFs, observer requirements, and 
marine mammal injury/mortality 
reporting forms and submittal 
procedures, may be obtained at: http:// 
www.nmfs.noaa.gov/pr/interactions/, or 
from any NMFS Regional Office at the 
addresses listed below. 

Regional Offices 
NMFS, Northeast Region, One 

Blackburn Drive, Gloucester, MA 
01930–2298, Attn: Marcia Hobbs; 

NMFS, Southeast Region, 263 13th 
Avenue South, St. Petersburg, FL 33701, 
Attn: Teletha Mincey; 

NMFS, Southwest Region, 501 W. 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802–4213, Attn: Lyle Enriquez; 

NMFS, Northwest Region, 7600 Sand 
Point Way NE, Seattle, WA 98115, Attn: 
Permits Office; 

NMFS, Alaska Region, Protected 
Resources, P.O. Box 22668, 709 West 
9th Street, Juneau, AK 99802; or 

NMFS, Pacific Islands Region, 
Protected Resources, 1601 Kapiolani 
Boulevard, Suite 1100, Honolulu, HI 
96814–4700. 

What is the List of Fisheries? 
Section 118 of the MMPA requires 

NMFS to place all U.S. commercial 
fisheries into one of three categories 
based on the level of incidental serious 
injury and mortality of marine mammals 
occurring in each fishery (16 U.S.C. 
1387(c)(1)). The categorization of a 
fishery in the LOF determines whether 
participants in that fishery may be 
required to comply with certain 
provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. NMFS 
must reexamine the LOF annually, 
considering new information in the 
Marine Mammal Stock Assessment 
Reports (SAR) and other relevant 
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sources, and publish in the Federal 
Register any necessary changes to the 
LOF after notice and opportunity for 
public comment (16 U.S.C. 1387 
(c)(1)(C)). 

How Does NMFS Determine in which 
Category a Fishery is Placed? 

The definitions for the fishery 
classification criteria can be found in 
the implementing regulations for section 
118 of the MMPA (50 CFR 229.2). The 
criteria are also summarized here. 

Fishery Classification Criteria 
The fishery classification criteria 

consist of a two-tiered, stock-specific 
approach that first addresses the total 
impact of all fisheries on each marine 
mammal stock, and then addresses the 
impact of individual fisheries on each 
stock. This approach is based on 
consideration of the rate, in numbers of 
animals per year, of incidental 
mortalities and serious injuries of 
marine mammals due to commercial 
fishing operations relative to the 
potential biological removal (PBR) level 
for each marine mammal stock. The 
MMPA (16 U.S.C. 1362 (20)) defines the 
PBR level as the maximum number of 
animals, not including natural 
mortalities, that may be removed from a 
marine mammal stock while allowing 
that stock to reach or maintain its 
optimum sustainable population. This 
definition can also be found in the 
implementing regulations for section 
118 of the MMPA (50 CFR 229.2). 

Tier 1: If the total annual mortality 
and serious injury of a marine mammal 
stock, across all fisheries, is less than or 
equal to 10 percent of the PBR level of 
the stock, all fisheries interacting with 
the stock would be placed in Category 
III (unless those fisheries interact with 
other stock(s) in which total annual 
mortality and serious injury is greater 
than 10 percent of PBR). Otherwise, 
these fisheries are subject to the next 
tier (Tier 2) of analysis to determine 
their classification. 

Tier 2, Category I: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than or equal to 50 
percent of the PBR level. 

Tier 2, Category II: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than 1 percent and less 
than 50 percent of the PBR level. 

Tier 2, Category III: Annual mortality 
and serious injury of a stock in a given 
fishery is less than or equal to 1 percent 
of the PBR level. 

While Tier 1 considers the cumulative 
fishery mortality and serious injury for 
a particular stock, Tier 2 considers 
fishery-specific mortality and serious 
injury for a particular stock. Additional 

details regarding how the categories 
were determined are provided in the 
preamble to the proposed rule 
implementing section 118 of the MMPA 
(60 FR 45086, August 30, 1995). 

Since fisheries are categorized on a 
per-stock basis, a fishery may qualify as 
one Category for one marine mammal 
stock and another Category for a 
different marine mammal stock. A 
fishery is typically categorized on the 
LOF at its highest level of classification 
(e.g., a fishery qualifying for Category III 
for one marine mammal stock and for 
Category II for another marine mammal 
stock will be listed under Category II). 

Other Criteria That May Be Considered 
In the absence of reliable information 

indicating the frequency of incidental 
mortality and serious injury of marine 
mammals by a commercial fishery, 
NMFS will determine whether the 
fishery qualifies for Category II by 
evaluating other factors such as fishing 
techniques, gear used, methods used to 
deter marine mammals, target species, 
seasons and areas fished, qualitative 
data from logbooks or fisher reports, 
stranding data, and the species and 
distribution of marine mammals in the 
area, or at the discretion of the Assistant 
Administrator for Fisheries (50 CFR 
229.2). 

How Does NMFS Determine which 
Species or Stocks are Included as 
Incidentally Killed or Seriously Injured 
in a Fishery? 

The LOF includes a list of marine 
mammal species or stocks incidentally 
killed or seriously injured in each 
commercial fishery, based on the level 
of mortality or serious injury in each 
fishery relative to the PBR level for each 
stock. To determine which species or 
stocks are included as incidentally 
killed or seriously injured in a fishery, 
NMFS annually reviews the information 
presented in the current SARs. The 
SARs are based upon the best available 
scientific information and provide the 
most current and inclusive information 
on each stock’s PBR level and level of 
mortality or serious injury incidental to 
commercial fishing operations. NMFS 
also reviews other sources of new 
information, including observer data, 
stranding data, and fisher self-reports. 

In the absence of reliable information 
on the level of mortality or serious 
injury of a marine mammal stock, or 
insufficient observer data, NMFS will 
determine whether a species or stock 
should be added to, or deleted from, the 
list by considering other factors such as: 
changes in gear used, increases or 
decreases in fishing effort, increases or 
decreases in the level of observer 

coverage, and/or changes in fishery 
management that are expected to lead to 
decreases in interactions with a given 
marine mammal stock (such as a Fishery 
Management Plan or a Take Reduction 
Plan). NMFS will provide case-specific 
justification in the LOF for changes to 
the list of species or stocks incidentally 
killed or seriously injured. 

How Does NMFS Determine the Level of 
Observer Coverage in a Fishery? 

Data obtained from observers and the 
level of observer coverage are important 
tools in estimating the level of marine 
mammal mortality and serious injury in 
commercial fishing operations. The best 
available information on the level of 
observer coverage, and the spatial and 
temporal distribution of observed 
marine mammal interactions, is 
presented in the SARs. Starting with the 
2005 SARs, each SAR includes an 
appendix with detailed descriptions of 
each Category I and II fishery in the 
LOF. The SARs generally do not provide 
detailed information on observer 
coverage in Category III fisheries 
because under the MMPA Category III 
fisheries are not required to 
accommodate observers aboard vessels 
due to the remote likelihood of 
mortality and serious injury of marine 
mammals. Information presented in the 
SARs’ appendices include: level of 
observer coverage, target species, levels 
of fishing effort, spatial and temporal 
distribution of fishing effort, gear 
characteristics, management and 
regulations, and interactions with 
marine mammals. Copies of the SARs 
are available on the NMFS Office of 
Protected Resource’s Web site at: http:// 
www.nmfs.noaa.gov/pr/sars/. 
Additional information on observer 
coverage in commercial fisheries can be 
found on the NMFS National Observer 
Program’s website: http:// 
www.st.nmfs.gov/st4/nop/. 

How Do I Find Out if a Specific Fishery 
is in Category I, II, or III? 

This final rule includes two tables 
that list all U.S. commercial fisheries by 
LOF Category. Table 1 lists all of the 
fisheries in the Pacific Ocean (including 
Alaska). Table 2 lists all of the fisheries 
in the Atlantic Ocean, Gulf of Mexico, 
and Caribbean. 

Are High Seas Fisheries Included in the 
LOF? 

High seas fisheries in which U.S. 
persons or vessels participate are not 
included in the LOF. However, NMFS is 
considering the inclusion of U.S.- 
authorized high seas fisheries (fisheries 
operating beyond 200 nmi of U.S. 
coasts) in future LOFs. At this time, 
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NMFS is gathering available information 
on the number of vessels permitted and/ 
or actively fishing in U.S.-authorized 
high seas fisheries, gear types used, and 
marine mammal-fishery interactions 
data included in documents published 
under the Magnuson-Stevens Fishery 
Conservation and Management Act 
(MSA), National Environmental Policy 
Act (NEPA), Endangered Species Act 
(ESA), and MMPA, and from relevant 
Regional Fishery Management 
Organizations (RFMO) and the 
International Whaling Commission 
(IWC). 

Am I Required to Register Under the 
MMPA? 

Owners of vessels or gear engaging in 
a Category I or II fishery are required 
under the MMPA (16 U.S.C. 1387(c)(2)), 
as described in 50 CFR 229.4, to register 
with NMFS and obtain a marine 
mammal authorization from NMFS in 
order to lawfully incidentally take a 
marine mammal in a commercial 
fishery. Owners of vessels or gear 
engaged in a Category III fishery are not 
required to register with NMFS or 
obtain a marine mammal authorization. 

How Do I Register? 
Vessel or gear owners must register 

with the Marine Mammal Authorization 
Program (MMAP) by contacting the 
relevant NMFS Regional Office (see 
ADDRESSES), unless they participate in a 
fishery that has an integrated 
registration program (described below). 
Upon receipt of a completed 
registration, NMFS will issue vessel or 
gear owners an authorization certificate. 
The authorization certificate, or a copy, 
must be on board the vessel while it is 
operating in a Category I or II fishery, or 
for non-vessel fisheries, in the 
possession of the person in charge of the 
fishing operation (50 CFR 229.4(e)). 

What is the Process for Registering in 
an Integrated Fishery? 

For some fisheries, NMFS has 
integrated the MMAP registration 
process with existing state and Federal 
fishery license, registration, or permit 
systems. Participants in these fisheries 
are automatically registered under the 
MMAP and are not required to submit 
registration or renewal materials or pay 
the $25 registration fee. The following 
section indicates which fisheries are 
integrated fisheries and has a summary 
of the integration process for each 
Region. Although efforts are made to 
limit the issuance of authorization 
certificates to only those vessel or gear 
owners that participate in Category I or 
II fisheries, not all state and Federal 
permit systems distinguish between 

fisheries as classified by the LOF. 
Therefore, some vessel or gear owners in 
Category III fisheries may receive 
authorization certificates even though 
they are not required for Category III 
fisheries. Individuals fishing in Category 
I and II fisheries for which no state or 
Federal permit is required must register 
with NMFS by contacting their 
appropriate Regional Office (see 
ADDRESSES). 

Which Fisheries Have Integrated 
Registration Programs? 

The following fisheries have 
integrated registration programs under 
the MMPA: 

1. All Alaska Category II fisheries; 
2. All Washington and Oregon 

Category II fisheries; 
3. Northeast Regional fisheries for 

which a state or Federal permit is 
required; 

4. All Southeast Regional fisheries for 
which a Federal permit is required, as 
well as fisheries permitted by the states 
of North Carolina, South Carolina, 
Georgia, Florida, Alabama, Mississippi, 
Louisiana, and Texas; and 

5. The HI Swordfish, Tuna, Billfish, 
Mahi Mahi, Wahoo, Oceanic Sharks 
Longline/Set line Fishery. 

How Do I Receive My Authorization 
Certificate and Injury/Mortality 
Reporting Forms? 

All vessel or gear owners will receive 
their authorization certificates and/or 
injury/mortality reporting forms via U.S. 
mail upon registration, except those 
vessel owners participating in the 
Northeast and Southeast Regional 
Integrated Registration Program. Vessel 
or gear owners participating in the 
Northeast and Southeast Regional 
Integrated Registration Program will 
receive their authorization certificates as 
follows: 

1. Northeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a state or Federal 
permit is required may receive their 
authorization certificate and/or injury/ 
mortality reporting form by contacting 
the Northeast Regional Office at 978– 
281–9328 or by visiting the Northeast 
Regional Office Web site (http:// 
www.nero.noaa.gov/protlres/) and 
following instructions for printing the 
necessary documents. 

2. Southeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a Federal permit is 
required, as well as fisheries permitted 
by the states of North Carolina, South 
Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, and Texas may 
receive their authorization certificate 
and/or injury/mortality reporting form 

by contacting the Southeast Regional 
Office at 727–824–5312 or by visiting 
the Southeast Regional Office Web site 
(http://sero.nmfs.noaa.gov/pr/pr.htm) 
and following instructions for printing 
the necessary documents. 

How Do I Renew My Registration 
Under the MMPA? 

Vessel or gear owners that participate 
in Pacific Islands or Alaska regional 
fisheries are automatically renewed and 
should receive an authorization 
certificate by January 1 of each new 
year. Vessel or gear owners in 
Washington and Oregon fisheries 
receive authorization with each 
renewed state fishing license, the timing 
of which varies based on target species. 
Vessel or gear owners who participate in 
Pacific Islands, Alaska, Washington, or 
Oregon fisheries and have not received 
authorization certificates by January 1 or 
with renewed fishing licenses must 
contact the appropriate NMFS Regional 
Office (see ADDRESSES). 

Vessel or gear owners in Southeast or 
Northeast regional fisheries may receive 
their authorization certificates by calling 
the relevant NMFS Regional Office or 
visiting the relevant NMFS Regional 
Office Web site (see How Do I Receive 
My Authorization Certificate and Injury/ 
Mortality Reporting Forms). 

Vessel or gear owners that participate 
in Southwest regional fisheries, which 
do not have an integrated registration 
program, and have previously registered 
in a Category I or II fishery will receive 
a renewal packet from the NMFS 
Southwest Regional Office at least 30 
days prior to January 1 of each new 
year. It is the responsibility of the vessel 
or gear owner in these fisheries to 
complete their renewal form and return 
it to the NMFS Southwest Regional 
Office at least 30 days in advance of 
fishing. Individuals who have not 
received a renewal packet by January 1 
must request a registration form from 
the NMFS Southwest Regional Office 
(see ADDRESSES). 

Am I Required to Submit Reports 
When I Injure or Kill a Marine Mammal 
During the Course of Commercial 
Fishing Operations? 

In accordance with the MMPA (16 
U.S.C. 1387(e)) and 50 CFR 229.6, any 
vessel owner or operator, or gear owner 
or operator (in the case of non-vessel 
fisheries), participating in a Category I, 
II, or III fishery must report to NMFS all 
incidental injuries and mortalities of 
marine mammals that occur during 
commercial fishing operations. ‘‘Injury’’ 
is defined in 50 CFR 229.2 as a wound 
or other physical harm. In addition, any 
animal that ingests fishing gear or any 
animal that is released with fishing gear 
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entangling, trailing, or perforating any 
part of the body is considered injured, 
regardless of the presence of any wound 
or other evidence of injury, and must be 
reported. Injury/mortality reporting 
forms and instructions for submitting 
forms to NMFS can be downloaded 
from: http://www.nmfs.noaa.gov/pr/ 
pdfs/interactions/ 
mmaplreportinglform.pdf. Reporting 
requirements and procedures can be 
found in 50 CFR 229.6. 

Am I Required to Take an Observer 
Aboard My Vessel? 

Fishers participating in a Category I or 
II fishery are required to accommodate 
an observer aboard vessel(s) upon 
request. Observer requirements can be 
found in 50 CFR 229.7. 

Am I Required to Comply With Any 
Take Reduction Plan Regulations? 

Fishers participating in a Category I or 
II fishery are required to comply with 
any applicable take reduction plans. 
Take reduction plan regulations can be 
found at 50 CFR 229.30–35. 

Sources of Information Reviewed for 
the Final 2008 LOF 

NMFS reviewed the marine mammal 
incidental mortality and serious injury 
information presented in the SARs for 
all observed fisheries to determine 
whether changes in fishery 
classification were warranted. NMFS’ 
SARs are based on the best scientific 
information available at the time of 
preparation, including the level of 
mortality and serious injury of marine 
mammals that occurs incidental to 
commercial fisheries and the PBR levels 
of marine mammal stocks. The 
information contained in the SARs is 
reviewed by regional Scientific Review 
Groups (SRGs) representing Alaska, the 
Pacific (including Hawaii), and the U.S. 
Atlantic, Gulf of Mexico, and Caribbean. 
The SRGs were created by the MMPA to 
review the science that informs the 
SARs, and to advise NMFS on 
population status and trends, stock 
structure, uncertainties in the science, 
research needs, and other issues. 

NMFS also reviewed other sources of 
new information, including marine 
mammal stranding data, observer 
program data, fisher self-reports, and 
other information that may not be 
included in the SARs. 

The final LOF for 2008 was based, 
among other things, on information 
provided in the final SARs for 1996 (63 
FR 60, January 2, 1998), the final SARs 
for 2001 (67 FR 10671, March 8, 2002), 
the final SARs for 2002 (68 FR 17920, 
April 14, 2003), the final SARs for 2003 
(69 FR 54262, September 8, 2004), the 

final SARs for 2004 (70 FR 35397, June 
20, 2005), the final SARs for 2005 (71 
FR 26340, May 4, 2006), the final SARs 
for 2006 (72 FR 12774, March 19, 2007), 
and the draft SARs for 2007 (72 FR 
35428, June 28, 2007). All the SARs are 
available at: http://www.nmfs.noaa.gov/ 
pr/sars/. 

Fishery Descriptions 

Below, NMFS briefly describes each 
Category I and II fishery in the final LOF 
for 2008. While detailed information 
describing each fishery in the LOF is 
included in the SARs, within a Fishery 
Management Plan (FMP) or Take 
Reduction Plan (TRP), or by state 
agencies, general descriptive 
information is important to include in 
the LOF for improved clarity. Fisheries 
are defined based on the gear and 
fishing methods, target species, 
temporal and spatial distribution, and 
management and regulatory schemes. 
NMFS refers readers to the SARs for 
more additional information on 
Category I and II fisheries. 
Abbreviations used in the following 
descriptions include: AK (Alaska), AL 
(Alabama), CA (California), DE 
(Deleware), FL (Florida), GA (Georgia), 
HI (Hawaii), LA (Louisiana), MA 
(Massachusetts), ME (Maine), MS 
(Mississippi), NC (North Carolina), NJ 
(New Jersey), NY (New York), OR 
(Oregon), RI (Rhode Island), SC (South 
Carolina), TX (Texas), VA (Virginia), 
and WA (Washington). 

Category I and II Commercial Fisheries 
in the Pacific Ocean 

HI Swordfish, Tuna, Billfish, Mahi 
Mahi, Wahoo, Oceanic Sharks Longline/ 
Set Line Fishery 

The Category I HI longline fishery 
targets swordfish, tuna, billfish, mahi 
mahi, wahoo, and oceanic sharks. The 
basic unit of gear is a 30–40 mi (48–64 
km) long mainline made of 0.13–0.16 in 
(3.2–4.0 mm) diameter monofilament 
line, with 800–1,000 hooks attached to 
the mainline. Deployment and retrieval 
of gear must occur at night. Shallow 
swordfish sets are required to use size 
18/0 circle hooks with a 10–degree 
offset and mackerel bait. Using squid 
bait is prohibited. For deep sets, all float 
lines must be at least 20 m (65.6 ft) long 
with a minimum of 15 branch lines 
attached to the mainline between any 2 
floats, except for basket-style longline 
gear that may have as few as 10 branch 
lines. The use of any light emitting 
device is prohibited and vessels may not 
land or possess more than 10 swordfish 
at any time. The fishery operates over a 
huge geographic range extending north- 
south from 40° N. lat. to the equator and 

east-west from Kure Atoll to as far as 
135° W. long. Fishing for swordfish 
generally occurs north of Hawaii (as 
much as 2,000 mi (3,219 km) from 
Honolulu), whereas fishing for tunas 
occurs primarily around the main 
Hawaiian Islands and south of the 
Hawaiian Islands. The fishery operates 
year-round, with effort generally lower 
in the third quarter of the year. 

The HI longline fishery is managed in 
part under the FMP for Pelagic Fisheries 
of the Western Pacific Region. The 
shallow-set swordfish component has 
annual fleetwide limits on interactions 
with leatherback and loggerhead sea 
turtles, an annual fleetwide limit of 
2,120 shallow sets north of the equator 
per year, and a requirement for 
operators to annually participate in a 
protected species workshop and get a 
valid protected species certification. 
Also, regulations mandate 100 percent 
observer coverage in the shallow-set 
component of the fishery and at least 20 
percent observer coverage in the deep- 
set component. 

CA/OR Thresher Shark/Swordfish Drift 
Gillnet Fishery (≥14 in mesh) 

The Category I CA/OR thresher shark/ 
swordfish drift gillnet fishery primarily 
targets common thresher sharks and 
swordfish using a 1000–fathom (6,000 
ft; 1,829 m) gillnet with stretched mesh 
size from 18–22 in (46–56 cm) with a 
14–in (35.6 cm) minimum. Other 
species caught include: pelagic thresher, 
bigeye thresher, shortfin mako, blue 
shark, albacore, other tunas, and dorado. 
One end of the net is typically attached 
to the vessel and is set at dusk and 
allowed to drift during the night, 
typically for 12–14 hours. Fishing effort 
extends from the U.S.-Mexico border 
north to waters off of OR, with the 
majority of effort occurring from 
October to December. OR restricts 
landings to swordfish only. 

This fishery is a limited entry fishery 
managed under the Pacific Highly 
Migratory Species (HMS) FMP and by 
regulations under the Pacific Offshore 
Cetacean Take Reduction Plan 
(POCTRP), including multiple area- 
season closures and gear restrictions, a 
requirement for pingers on drift gillnets, 
a requirement that extenders (buoy 
lines) be at least 36 ft (11 m) long, and 
a requirement for vessel captains to 
attend skipper education workshops, 
when notified by NMFS. 

CA Angel Shark/Halibut and Other 
Species Set Gillnet Fishery (>3.5 in 
mesh) 

The Category I CA angel shark/halibut 
and other species set gillnet fishery 
targets angel shark and halibut from the 
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U.S.-Mexico border north to Monterey 
Bay using 200 fathom (1,200 ft; 366 m) 
gillnet with a stretch mesh size of 8.5 in 
(31.6 cm). Net soak duration is typically 
8–10, 19–24, or 44–49 hours at a depth 
ranging from 15–50 fathoms (90–300 ft; 
27–91 m) with most sets from 15–35 
fathoms (90–210 ft; 27–64 m). No more 
than 1500 fathoms (9,000 ft; 2,743 m) of 
gill or trammel net may be fished in 
combination for CA halibut and angel 
shark. Fishing occurs year-round, with 
effort generally increasing during 
summer months and declining during 
last the 3 months of the year. The 
central CA portion of the fishery from 
Point Arguello to Point Reyes has been 
closed since September, 2002, following 
a ban on gillnets inshore of 60 fathoms 
(360 ft; 110 m). Set gill nets have been 
prohibited in state waters south of Point 
Arguello and within 70 fathoms (420 ft; 
128 m) or one mile (1.6 km), whichever 
is less, around the Channel Islands since 
1990. The CA Department of Fish and 
Game (CDFG) manages the fishery as a 
limited entry fishery with gear 
restrictions and area closures. 

CA Yellowtail, Barracuda, and White 
Seabass Drift Gillnet (mesh size ≥3.5 in 
and <14 in) Fishery 

The Category II CA yellowtail, 
barracuda, and white seabass drift 
gillnet fishery targets primarily 
yellowtail and white seabass, and 
secondarily barracuda, with target 
species typically determined by market 
demand on a short-term basis. Drift 
gillnets are up to 6,000 ft (1,829 m) long 
and are set at the surface. The mesh size 
depends on target species and is 
typically 6.0–6.5 in (15–16.5 cm). When 
targeting yellowtail and barracuda, the 
mesh size must be ≥3.5 in (9 cm); when 
targeting white seabass, the mesh size 
must be ≥6 in (15.2 cm). From June 16 
to March 14 not more than 20 percent, 
by number, of a load of fish may be 
white seabass with a total length of 28 
in (71 cm). A maximum of ten white 
seabass per load may be taken, if taken 
in gillnet or trammel nets with meshes 
from 3.5–6.0 in (9–15 cm) in length. The 
fishery operates year-round, primarily 
south of Point Conception with some 
effort around San Clemente Island and 
San Nicolas Island. This fishery is a 
limited entry fishery with various gear 
restrictions and area closures managed 
by the CDFG. Targeting tuna with this 
type of gear was effectively prohibited 
in April, 2004, under the Pacific HMS 
FMP. 

CA Anchovy, Mackerel, Sardine Purse 
Seine Fishery 

The Category II CA anchovy, 
mackerel, sardine purse seine fishery 

targets wetfish (anchovy, mackerel, and 
sardine), with the target species 
primarily driven by availability and 
market demand. The fishery uses purse 
seines, drum seines, and lampara nets 
using standard seining techniques. A 
typical purse seine net is 185 fathoms 
(1,110 ft; 338 m) long, 22 fathoms (132 
ft; 40 m) deep, and 1,600 meshes deep 
with each mesh measuring 1.25 in (3 
cm). The fishery operates year-round 
predominantly in southern CA 
(including the Channel Islands) from 
San Diego, Oceanside, Dana Point, and 
San Pedro then north to San Francisco. 
This fishery is a limited entry fishery, 
and the mackerel and sardine fisheries 
are quota fisheries. The fishery is 
managed in accordance with the Coastal 
Pelagic Species (CPS) FMP. 

CA Tuna Purse Seine Fishery 
The Category II CA tuna purse seine 

fishery targets yellowfin, skipjack, and 
bluefin tuna using purse seine nets 
similar to those used to target Coastal 
Pelagic Species (see the description 
under ‘‘CA anchovy, mackerel, sardine 
purse seine fishery’’). The fishery 
operates from May to October south of 
Point Conception to the U.S.-Mexico 
border and in the Southern California 
Bight. The fishery is managed under the 
Pacific HMS FMP. This fishery is 
considered an opportunistic fishery, 
meaning that fishers only target tuna 
when certain oceanographic and market 
conditions exist to make the fishery 
viable. Effort in the fishery is highly 
variable, ranging from zero to ten 
participants annually over the past 
several years. 

CA Squid Purse Seine Fishery 
The Category II CA squid purse seine 

fishery targets market squid using 
several gear types. From 1997–2001, 98 
percent of fishermen used purse (77 
percent) or drum (21 percent) seine nets. 
Other types used were lampara, dip, and 
brail nets. The fishery uses lights 
(shielded and oriented downward, with 
a maximum of 30,000 watts) to aggregate 
spawning squid. The fishery operates 
year-round with the effort focusing 
north of Point Conception from April to 
September and south of Point 
Conception from October to March. El 
Nino events cause northern landings to 
increase, while La Nina events cause 
southern landings to increase. 

The fishery is managed by the CDFG 
and is monitored under the CPS FMP 
and the Market Squid FMP. Commercial 
squid purse seine fishing is prohibited 
year-round from noon on Friday until 
noon on Sunday to allow a 2–day 
consecutive uninterrupted period of 
spawning. All vessels must be permitted 

and comply with a mandatory logbook 
program for fishing and lighting. Since 
2001, a seasonal harvest guideline is set 
to limit further expansion of the fishery. 

CA Pelagic Longline Fishery 
The Category II CA pelagic longline 

fishery includes both shallow-set and 
deep-set gear targeting swordfish and 
bigeye, albacore, and yellowfin tuna. 
The fishery operates in waters outside of 
the U.S. Exclusive Economic Zone (EEZ) 
because the Pacific HMS FMP prohibits 
targeting swordfish with longlines 
within 200 nmi of shore. In 2004, the 
CA-based shallow-set longline fishery 
was closed due to anticipated levels of 
sea turtle interactions. The following is 
a general description of the shallow-set 
fishery as it operated prior to 2004 and 
the current deep-set longline fishery. 

Prior to 2004, shallow-set longlines 
operated year-round primarily targeting 
swordfish with 15–45 mi (24–72 km) of 
mainline rigged with 72–ft (22–m) 
gangions at approximately 197 ft (60 m) 
intervals. A shallow-set typically has 
800–1,300 hooks with large squid or 
mackerel for bait. Most shallow-set 
fishing takes place at night when 
swordfish are at the surface, using 
various colored lightsticks. A shallow- 
set mainline is deployed for 4–7 hours 
and left to drift unattached for 7–10 
hours. At this time there is no CA-based 
shallow-set longline fishing due to 
anticipated levels of sea turtle 
interactions. 

Deep-set longlines operate year-round 
primarily targeting tuna with 4–46.6 mi 
(7–75 km) mainline rigged with 25.6–36 
ft (7.8–10.9 m) gangions with 15–16 
branchlines set between floats. Deep-set 
longlines are set at dawn with an 
average 12 hour soak time. The deep-set 
sag of the mainline is between 328– 
1,050 ft (100–320 m) below the water’s 
surface. A deep-set typically contains 
270–1,900 hooks with double weighted 
leaders and sardine for bait. Deep-sets 
use a variety of hooks including size 38 
tuna hooks, size 9 J-hooks, and size 16/ 
0 circle hooks. A small scale deep-set 
longline fishery began in January 2005 
and continues currently. One hundred 
percent observer coverage is required in 
the deep-set longline fishery. 

WA Puget Sound Regional Salmon Drift 
Gillnet 

The Category II WA Puget Sound 
regional salmon drift gillnet fishery 
targets coho, pink, sockeye, chinook, 
and chum salmon in inland marine 
waters (state waters) south of the U.S.- 
Canada border and east of the Bonilla- 
Tatoosh line at the entrance to the Strait 
of Juan de Fuca. Drift gillnet gear 
consists of single web construction, not 
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exceeding 300 fathoms (1,800; 549 m) in 
length, attached at one end of the vessel. 
The minimum mesh size varies from 5– 
7 in (13–18 cm) depending on the target 
species. While the depths fished vary, 
fishermen strive to keep the net off of 
the bottom. The drift times vary 
depending on the fishing area, tidal 
condition, and catch. This fishery is a 
limited entry fishery with seasonal 
openings, area closures, and gear 
restrictions. Regulations governing 
incidental take of marine mammals do 
not apply to tribal members exercising 
fishing treaty rights within this fishery 
. 

AK Prince William Sound Salmon Drift 
Gillnet Fishery 

The Category II AK Prince William 
Sound salmon drift gillnet fishery 
targets salmon using drift gillnet gear 
with soak times of 15 minutes to 3 
hours. The gear is set both during the 
day and night, with 10–14 sets per day. 
The fishery operates from mid-May to 
the end of September in the Prince 
William Sound Fisheries Management 
Area, the Copper River, and the Bering 
Sea. The Prince William Sound 
Fisheries Management Area consists of 
11 districts with six hatcheries 
contributing to the salmon fisheries. 
This drift gillnet fishery is managed by 
the AK Department of Fish and Game 
(ADFG) as a limited entry fishery with 
gear restrictions (mesh and net size) and 
area closures. 

AK Peninsula/Aleutian Islands Salmon 
Drift Gillnet Fishery 

The Category II AK Peninsula/ 
Aleutian Islands salmon drift gillnet 
fishery targets salmon using drift gillnet 
gear with soak times of 2–5 hours. The 
gear is set during the day and night, 
with 3–8 sets per day. The fishery 
operates from mid-June to mid- 
September in two districts north of the 
AK Peninsula (Northern and 
Northwestern), and four districts south 
of the AK Peninsula (Unimake, 
Southwestern, Southcentral, and 
Southeastern). This drift gillnet fishery 
is managed by ADFG as a limited entry 
fishery with gear restrictions (mesh and 
net size) and area closures. 

AK Peninsula/Aleutian Islands Salmon 
Set Gillnet Fishery 

The Category II AK Peninsula/ 
Aleutian Islands salmon set gillnet 
fishery targets salmon using set gillnet 
with the gear set every 2 hours during 
the day and night. The gear is set with 
continuous soak times during the 
opener. Salmon may only be fished 
commercially during periods known as 
openers established by ADFG in-season. 

During some periods of the season 
fishing may be continuous with openers 
lasting days or even many weeks at a 
time. The ADFG posts weekly notices of 
fishing openers and announces the 
openers on regular radio channels a few 
days or a few hours before each opener. 
Fishing periods are often extended by 
Emergency Order during the last 24 
hours of the opener. 

This fishery generally operates from 
June 18 to mid-August in two districts 
north of the AK Peninsula (Northern 
and Northwestern), and four districts 
south of the AK Peninsula (Unimake, 
Southwestern, Southcentral, and 
Southeastern). Set gillnet fishing effort 
also occurs off Atka and Amelia Islands. 
This set gillnet fishery is managed by 
ADFG as a limited entry fishery with 
gear restrictions (mesh and net size) and 
area closures. 

AK Southeast Salmon Drift Gillnet 
Fishery 

The Category II AK Southeast salmon 
drift gillnet fishery targets salmon using 
drift gillnet gear with soak times of 20 
minutes to 3 hours. The gear is set 
during the day and night, with 6–20 sets 
set per day. This fishery generally 
operates from June 18 to early October 
in five main fishing areas off Southeast 
AK, as well as at Annette Island, in 
Terminal Harvest Areas (THA) adjacent 
to hatchery facilities, and for hatchery 
cost recovery. The majority of salmon 
are caught by drift gillnets in the five 
main fishing areas (81 percent in 2003) 
and the THAs (13 percent in 2003), with 
small contributions from Annette Island 
(4 percent in 2003), and for hatchery 
cost recovery (1.8 percent in 2003). This 
drift gillnet fishery is managed by ADFG 
as a limited entry fishery, with gear 
restrictions (mesh and net size) and area 
closures. 

AK Cook Inlet Salmon Drift Gillnet 
Fishery 

The Category II AK Cook Inlet salmon 
drift gillnet fishery targets salmon using 
drift gillnet gear with soak times of 15 
minutes to 3 hours, or continuously. 
The gear is set during the day, with 6– 
18 sets per day. This fishery generally 
operates from June 25 to end of August 
in the Central District of the Upper Cook 
Inlet. Drift gillnet fishing effort for 
sockeye salmon peaks in mid to late 
July. Currently, drift gillnet fishing for 
salmon in the Cook Inlet occurs in the 
Central District area only for the two 
regular 12–hour openers on Mondays 
and Thursdays. This drift gillnet fishery 
is managed by ADFG as a limited entry 
fishery with gear restrictions (mesh and 
net size) and area closures. 

AK Cook Inlet Salmon Set Gillnet 
Fishery 

The Category II AK Cook Inlet salmon 
set gillnet fishery targets salmon using 
set gillnet gear with continuous soak 
times during the opener. Fishing effort 
occurs during the day and night in the 
Upper Cook Inlet; while fishing effort 
occurs only during the day in the Lower 
Cook Inlet, except during fishery 
extensions. In the Upper Cook Inlet, the 
catch is picked from the net (i.e., the net 
is tended) each day during a slack tide; 
while the catch is picked from the net 
every 2–6 hours in the Lower Cook 
Inlet. The net becomes dry with low 
tide. The fishery generally operates from 
June 2 to mid-September in Cook Inlet. 
This set gillnet fishery is managed by 
ADFG as a limited entry fishery with 
gear restrictions (mesh and net size) and 
area closures. 

AK Yakutat Salmon Set Gillnet Fishery 

The Category II AK Yakutat salmon 
set gillnet fishery targets salmon using 
set gillnet gear with continuous soak 
times during the opener, during the day 
and night. The catch is picked from the 
net every 2–4 hours each day or 
continuously during peak fishing times. 
The fishery generally operates from June 
4 to the end of August. The Yakutat 
salmon set gillnet fishery consists of 
multiple set gillnet fisheries occurring 
in two fishing districts, the Yakutat 
District and the Yakataga District. As 
many as 25 different areas in the 
Yakutat and Yakataga Districts are open 
to commercial fishing each year. The 
Yakutat District fisheries primarily 
target sockeye and coho salmon, 
although all species of salmon are 
harvested. The Yakataga District 
fisheries target coho salmon. With a few 
exceptions, set gillnetting is confined to 
the intertidal area inside the mouths of 
rivers and streams, and to the ocean 
waters immediately adjacent to each. 
Due to the terminal nature of these 
fisheries, ADFG has been able to 
develop salmon escapement goals for 
most of the major, and several of the 
minor, fisheries. This set gillnet fishery 
is managed by ADFG as a limited entry 
fishery with gear restrictions (mesh and 
net size) and area closures. 

AK Kodiak Salmon Set Gillnet Fishery 

The Category II AK Kodiak salmon set 
gillnet fishery targets salmon using set 
gillnet gear with continuous soak times 
during the opener. Fishing effort occurs 
during the day, with the catch picked 
from the net 2 or more times each day. 
The majority of set gillnets are attached 
to a shore lead up to 80 fathoms (480 ft; 
146 m) long in a straight line to a king 
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buoy offshore, with numerous anchor 
lines and buoys holding the net in 
place. The last 25 fathoms (150 ft; 46 m) 
of the gillnet is usually formed into a 
fish trap, also called a hook. The fishery 
generally operates from June 9 to the 
end of September or early October. 
Many areas are open until early October, 
but most fishermen remove the nets by 
early September. As the runs progress in 
late July and change from sockeye to 
pink salmon, the ADFG often reduces 
the length of openers if escapement 
goals have not been met. Fishing effort 
begins to reduce in mid to late August 
as salmon runs begin to decline. 

This fishery consists of 2 Districts, the 
Northwest District from Spruce Island to 
the south side of Uyak Bay, and the 
Alitak Bay District located on the 
southwestern corner of Kodiak Island. 
In most years, the Northwest District is 
fished by approximately 100 permit 
holders and constitutes approximately 
70 percent of the annual fishing effort, 
while the Alitak Bay District is fished by 
approximately 70 permit holders and 
constitutes approximately 30 percent of 
the annual fishing effort. Traditionally, 
the Northwest District is open for the 
majority of June and July, while effort in 
the Alitak Bay District typically occurs 
5 to 7 days out of every 10 days during 
the fishing season. This set gillnet 
fishery is managed by ADFG as a 
limited entry fishery with gear 
restrictions (mesh and net size) and area 
closures. 

AK Bristol Bay Salmon Drift Gillnet 
Fishery 

The Category II AK Bristol Bay 
salmon drift gillnet fishery targets 
salmon using drift gillnet gear with 
continuous soak times for part of the 
net, while other parts of the net are 
tended. Fishing effort occurs during the 
day and night, with a continuous 
number of sets per day. This fishery 
generally operates from June 17 to the 
end of August in Bristol Bay. 
Approximately 80 percent of the salmon 
catch in Bristol Bay is caught with drift 
gillnets. The Bristol Bay management 
area consists of five management 
districts including all coastal and inland 
waters from Cape Newenham to Cape 
Menshikof. There are eight major river 
systems in the area, and these form the 
largest commercial sockeye salmon 
fishery in the world. Although sockeye 
salmon is the most abundant salmon 
species that returns to Bristol Bay each 
year, chinook, chum, coho, and pink 
salmon returns are also important to the 
fishery. This drift gillnet fishery is 
managed by ADFG as a limited entry 
fishery with gear restrictions (mesh and 
net size) and area closures. 

AK Bristol Bay Salmon Set Gillnet 
Fishery 

The Category II AK Bristol Bay 
salmon set gillnet fishery targets salmon 
using set gillnet gear with continuous 
soak times during the opener, but the 
net is dry during low tide. Fishing effort 
occurs during the day and night, with 2 
or more continuous sets per day. This 
fishery generally operates from June 17 
to the end of August or mid-September 
in the same areas in Bristol Bay as the 
AK Bristol Bay salmon drift gillnet 
fishery discussed above. Approximately 
20 percent of the salmon catch in Bristol 
Bay is caught with set gillnets. This set 
gillnet fishery is managed by ADFG as 
a limited entry fishery with gear 
restrictions (mesh and net size) and area 
closures. 

AK Metlakatla/Annette Island Salmon 
Drift Gillnet Fishery 

The Category II AK Metlakatla/ 
Annette Island salmon drift gillnet 
fishery targets salmon using drift gillnet 
gear off Annette Island in Southeast AK. 
This drift gillnet fishery is an 
exclusively tribal fishery. The fishery is 
a limited entry fishery with gear 
restrictions (mesh and net size) and area 
closures. This fishery, as a tribal fishery, 
is separate from the AK Southeast drift 
gillnet fishery only for regulation 
purposes. The fisheries are considered 
the same for LOF categorization 
purposes. 

AK Southeast Salmon Purse Seine 
Fishery 

The Category II AK Southeast salmon 
purse seine fishery targets salmon using 
purse seine gear with soak times of 20– 
45 minutes. Fishing effort occurs mostly 
in daylight hours, except at the peak of 
the season, with 6–20 sets per day. The 
fishery generally operates from the end 
of June to September. In 2003, purse 
seine fishing ran through November 12 
in THAs. Regulations allow purse seine 
fishing to occur in certain fishing 
districts, and also in certain THAs, 
hatchery cost recovery areas, and the 
Annette Island Fishery Reserve. This 
purse seine fishery accounts for 
approximately 80 percent of the total 
salmon harvest in Southeast AK, and 
approximately 87 percent of the fish 
caught are pink salmon. This purse 
seine fishery is managed by ADFG as a 
limited entry fishery with gear 
restrictions (mesh and net size) and area 
closures. 

AK Cook Inlet Salmon Purse Seine 
Fishery 

The Category II AK Cook Inlet salmon 
purse seine fishery targets salmon using 
purse seine gear in Cook Inlet from June 

1 to October 31. Purse seines must be 
between 90 fathoms (540 ft; 165 m) and 
250 fathoms (1,500 ft; 457 m) long, and 
100 meshes and 325 meshes deep. 
Detachable or loose leads are not 
permitted. In Cook Inlet, purse seines 
may be used in the Southern District, 
Kamishak Bay District, Outer District, 
Eastern District, and Chinitna Bay 
Subdistrict east of a line from the crane 
on the south shore to the largest boulder 
on the landward end of Glacier Spit. 
This purse seine fishery is managed by 
ADFG as a limited entry fishery with 
gear restrictions (mesh and net size) and 
area closures. 

AK Kodiak Salmon Purse Seine Fishery 

The Category II AK Kodiak salmon 
purse seine fishery targets salmon using 
purse seine gear from June 1 to October 
31, with fishing periods open by 
regulation and emergency orders. Purse 
seine gear must have a mesh size of less 
than 7 in (18 cm). Purse seine gear must 
be between 100 fathoms (600 ft; 183 m) 
and 200 fathoms (1,200 ft; 366 m) long, 
and between 100 meshes and 325 
meshes deep. At least 50 fathoms (300 
ft; 91 m) of a purse seine must be 150 
meshes in depth. One lead, no more 
than 100 fathoms (600 ft; 183 m) in 
length, may be used with each purse 
seine. The aggregate length of a seine 
and lead may not exceed 250 fathoms 
(1,500 ft; 457 m). Leads must be 
removed from the water within two 
hours after a season or fishing period 
closure. Overlapping panels of net web 
may not be used in seine leads. 

This fishery occurs in the Kodiak 
Area, including all waters of AK south 
of Cape Douglas (58° 51.10′ N. lat.), west 
of 150° W. long., north of 55° 30′ N. lat., 
and north and east of the southern 
entrance of Imuya Bay. This purse seine 
fishery is managed by ADFG as a 
limited entry fishery with gear 
restrictions (mesh and net size) and area 
closures. 

AK Bering Sea and Aleutian Islands 
(BSAI) Flatfish Trawl Fishery 

The Category II AK BSAI flatfish trawl 
fishery targets flatfish using trawl gear 
in the U.S. EEZ of the eastern Bering Sea 
and the portion of the North Pacific 
Ocean adjacent to the Aleutian Islands, 
which is west of 170° W. long. up to the 
U.S.-Russian Convention Line of 1867. 
Management measures for the BSAI 
groundfish fisheries constrain fishing 
both temporally and spatially. This 
fishery is federally managed under the 
BSAI FMP. The authorized gear, fishing 
season, criteria for determining fishing 
seasons, and area restrictions by gear 
type are defined in the regulations 
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implementing the BSAI FMP (50 CFR 
part 679). 

AK Bering Sea and Aleutian Islands 
(BSAI) Pollock Trawl Fishery 

The Category II AK BSAI pollock 
trawl fishery targets flatfish using trawl 
gear in the same location as the AK 
BSAI flatfish trawl fishery described 
above. The use of non-pelagic trawl gear 
in the directed fishery for pollock is 
prohibited. This fishery is federally 
managed under the BSAI FMP. 
Management measures for the BSAI 
groundfish fisheries constrain fishing 
both temporally and spatially. The gear 
authorized, fishing year, criteria for 
determining fishing seasons, and area 
restrictions by gear type are defined in 
the regulations implementing the BSAI 
FMP (50 CFR part 679). 

AK Bering Sea and Aleutian Islands 
(BSAI) Pacific Cod Longline Fishery 

The Category II AK BSAI Pacific cod 
longline fishery targets Pacific cod using 
longline gear in the same location as the 
AK BSAI flatfish trawl fishery described 
above. This fishery is federally managed 
under the BSAI FMP. Management 
measures for the BSAI groundfish 
fisheries constrain fishing both 
temporally and spatially. The gear 
authorized, fishing year, criteria for 
determining fishing seasons, and area 
restrictions by gear type are defined in 
the regulations implementing the BSAI 
FMP (50 CFR part 679). 

AK Bering Sea Sablefish Pot Fishery 
The Category II AK Bering Sea 

sablefish pot fishery targets sablefish 
using pot gear in the same location as 
the AK BSAI flatfish trawl fishery 
described above. This fishery is 
Federally managed under the BSAI FMP 
and is operated under Individual 
Fishing Quotas. Management measures 
for the BSAI groundfish fisheries 
constrain fishing both temporally and 
spatially. The gear authorized, fishing 
year, criteria for determining fishing 
seasons, and area restrictions by gear 
type are defined in the regulations 
implementing the BSAI FMP (50 CFR 
part 679). 

Category I and II Commercial Fisheries 
in the Atlantic Ocean, Gulf of Mexico, 
and Caribbean 

Northeast Sink Gillnet Fishery 
The Category I Northeast sink gillnet 

fishery targets Atlantic cod, haddock, 
pollock, yellowtail flounder, winter 
flounder, witch flounder, American 
plaice, windowpane flounder, spiny 
dogfish, monkfish, silver hake, red hake, 
white hake, ocean pout, skate spp, 
mackerel, redfish, and shad. This 

fishery uses sink gillnet gear, which is 
anchored gillnet (bottom-tending net) 
fished in the lower one-third of the 
water column. The dominant material is 
monofilament twine with stretched 
mesh sizes from 6–12 in (15–30.5 cm) 
and string lengths from 600–10,500 ft 
(183–3,200 m), depending on the target 
species. The fishery operates from the 
U.S.-Canada border to Long Island, NY, 
at 72° 30′ W. long. south to 36° 33.03′ 
N. lat. (corresponding with the VA/NC 
border) and east to the eastern edge of 
the EEZ, including the Gulf of Maine, 
Georges Bank, and Southern New 
England, and excluding Long Island 
Sound or other waters where gillnet 
fisheries are listed as Category III. At 
this time, these Category II and II 
fisheries include: the Northeast 
anchored float gillnet; Northeast drift 
gillnet; Long Island Sound inshore 
gillnet; and RI, southern MA (to 
Monomoy Island), and NY Bight 
(Raritan and Lower NY Bays) inshore 
gillnet. Fishing effort occurs year-round, 
peaking from May to July primarily on 
continental shelf regions in depths from 
30–750 ft (9–228.6 m), with some nets 
deeper than 800 ft (244 m). 

This fishery is managed by the 
Northeast Multispecies (Groundfish) 
FMP and the Monkfish FMP. This 
fishery is also managed by the Atlantic 
Large Whale Take Reduction Plan 
(ALWTRP) and the Harbor Porpoise 
Take Reduction Plan (HPTRP) to reduce 
the risk of entanglement of right, 
humpback, and fin whales, and harbor 
porpoises, respectively. The fishery is 
primarily managed by Total Allowable 
Catch (TAC) limits; individual trip 
limits (quotas); effort caps (limited 
number of days at sea per vessel); time 
and area closures; and gear restrictions. 

Mid-Atlantic Gillnet Fishery 
The Category I Mid-Atlantic gillnet 

fishery targets monkfish, spiny dogfish, 
smooth dogfish, bluefish, weakfish, 
menhaden, spot, croaker, striped bass, 
large and small coastal sharks, Spanish 
mackerel, king mackerel, American 
shad, black drum, skate spp., yellow 
perch, white perch, herring, scup, 
kingfish, spotted seatrout, and 
butterfish. The fishery uses drift and 
sink gillnets, including nets set in a 
sink, stab, set, strike, or drift fashion, 
with some unanchored drift or sink nets 
used to target specific species. The 
dominant material is monofilament 
twine with stretched mesh sizes from 
2.5–12 in (6.4–30.5 cm), and string 
lengths from 150–8,400 ft. (46–2,560 m). 
This fishery operates year-round west of 
a line drawn at 72° 30′ W. long. south 
to 36° 33.03′ N. lat. and east to the 
eastern edge of the EEZ and north of the 

NC/SC border, not including waters 
where Category II and Category III 
inshore gillnet fisheries operate in bays, 
estuaries, and rivers. At this time, these 
Category II and Category III fisheries 
include: the Chesapeake Bay inshore 
gillnet; NC inshore gillnet; DE River 
inshore gillnet; Long Island Sound 
inshore gillnet; and RI, southern MA (to 
Monomy Island), and NY Bight (Raritan 
and Lower NY Bays) inshore gillnet. 
This fishery includes any residual large 
pelagic driftnet effort in the mid- 
Atlantic and any shark and dogfish 
gillnet effort in the mid-Atlantic zone 
described. The fishing effort is 
prosecuted right off the beach (6 ft [1.8 
m]) or in nearshore coastal waters to 
offshore waters (250 ft [76 m]). 

Gear in this fishery is managed by 
several Federal FMPs and Inter-State 
FMPs managed by the Atlantic States 
Marine Fisheries Commission (ASMFC), 
the ALWTRP, the HPTRP, and the 
Bottlenose Dolphin Take Reduction 
Plan (BDTRP). Fisheries are primarily 
managed by TACs; individual trip limits 
(quotas); effort caps (limited number of 
days at sea per vessel); time and area 
closures; and gear restrictions and 
modifications. 

Atlantic Ocean, Caribbean, Gulf of 
Mexico Large Pelagics Longline Fishery 

The Category I Atlantic Ocean, 
Caribbean, Gulf of Mexico large pelagics 
longline fishery targets swordfish, 
yellowfin tuna, bigeye tuna, bluefin 
tuna, albacore tuna, dolphin fish, 
wahoo, shortfin mako shark, and a 
variety of other shark species. The 
fishery uses a mainline of >700 lb (317.5 
kg) test monofilament typically ranging 
from 10–45 mi (16–72 km) long. Bullet- 
shaped floats are suspended at regular 
intervals along the mainline and long 
sections of gear are marked by radio 
beacons. Long gangion lines of 200–400 
lb (91–181 kg) test monofilament of 
typically 100–200 ft (30.5–61 m) are 
suspended from the mainline. Only 
certain sized hooks and baits are 
allowed based on fishing location. 
Hooks are typically fished at depths 
between 40–120 ft (12–36.6 m). 
Longlines targeting tuna are typically set 
at dawn are hauled near dusk, while 
longlines targeting swordfish are 
typically set at night and hauled in the 
morning. Gear remains in the water 
typically for 10–14 hours. Fishermen 
generally modify only select sections of 
longline gear to target dolphin or 
wahoo, with the remaining gear 
configured to target swordfish, tuna, 
and/or sharks. 

This fishery operates year-round and 
occurs within and outside the U.S. EEZ 
throughout Atlantic, Caribbean and Gulf 
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of Mexico waters. The fishery has 
historically been composed of five 
relatively distinct segments with 
different fishing practices and strategies, 
including: Gulf of Mexico yellowfin 
tuna fishery; South Atlantic-Florida east 
coast to Cape Hatteras swordfish fishery; 
Mid-Atlantic and New England 
swordfish and bigeye tuna fishery; U.S. 
distant water swordfish fishery; and 
Caribbean Islands tuna and swordfish 
fishery. In addition to geographical area, 
these segments have historically 
differed by percentage of various target 
and non-target species, gear 
characteristics, and deployment 
techniques. 

This fishery is managed under the 
Consolidated Atlantic HMS FMP. The 
dolphin and wahoo portions of the 
fishery are managed under the South 
Atlantic FMP for Dolphin and Wahoo. 
Regulations under the MSA address the 
target fish species, as well as bycatch 
species protected under the ESA and/or 
the MMPA. A portion of this fishery is 
the subject of the Pelagic Longline Take 
Reduction Team (PLTRT), convened in 
2005. NMFS is currently developing 
regulations to implement the Take 
Reduction Plan. 

Northeast/Mid-Atlantic American 
Lobster Trap/Pot Fishery 

The Category I Northeast/Mid- 
Atlantic American lobster trap/pot 
fishery targets American lobster 
primarily with traps, while 2–3 percent 
of the target species is taken by mobile 
gear (trawls and dredges). The fishery 
operates in inshore and offshore waters 
from ME to NJ and may extend as far 
south as Cape Hatteras. Approximately 
80 percent of American lobster are 
harvested from state waters; therefore, 
the ASMFC has a primary regulatory 
role. The EEZ portion of the fishery 
operates under regulations from the 
Federal American Lobster FMP. Both 
the EEZ and state fishery are operating 
under Federal regulations from the 
ALWTRP. 

Northeast Anchored Float Gillnet 
Fishery 

The Category II Northeast anchored 
float gillnet fishery targets mackerel, 
herring (particularly for bait), shad, and 
menhaden using gillnet gear of any size 
anchored and fished in the upper two- 
thirds of the water column. The fishery 
operates from the U.S.-Canada border to 
Long Island, NY, at 72° 30′ W. long 
south to 36° 33.03′ N. lat. and east to the 
eastern edge of the EEZ, not including 
Long Island Sound or other waters 
where gillnet fisheries are listed as 
Category III. The fishery is managed 
under the Interstate FMPs for Atlantic 

Menhaden and Shad and is subject to 
ALWTRP implementing regulations. A 
total closure of the American shad 
ocean intercept fishery was fully 
implemented in January, 2005. 

Northeast Drift Gillnet Fishery 

The Category II Northeast drift gillnet 
fishery targets species other than large 
pelagics, including shad, herring, 
mackerel, and menhaden. This fishery 
uses drift gillnet gear, which is gillnet 
gear not anchored to the bottom and is 
free-floating on both ends or free- 
flowing at one end and attached to the 
vessel at the other end. Mesh sizes are 
likely less than those used to target large 
pelagics. The fishery includes any 
residual large pelagic driftnet effort in 
New England and occurs at any depth 
in the water column from the U.S.- 
Canada border to Long Island, NY, at 
72° 30′ W. long. south to 36° 33.03′ N. 
lat. and east to the eastern edge of the 
EEZ. The fishery is managed under the 
Interstate FMPs for Atlantic Menhaden 
and Shad and is subject to ALWTRP 
implementing regulations. A total 
closure of the American shad ocean 
intercept fishery was fully implemented 
in January, 2005. 

Chesapeake Bay Inshore Gillnet Fishery 

The Category II Chesapeake Bay 
inshore gillnet fishery targets menhaden 
and croaker using gillnet gear with mesh 
sizes ranging from 2.75–5 in (7–12.7 
cm), depending on the target species. 
The fishery operates between the 
Chesapeake Bay/Bridge Tunnel and the 
mainland. The fishery is managed under 
the Interstate FMPs for Atlantic 
Menhaden and Atlantic Croaker. 

Northeast Mid-Water Trawl (Including 
Pair Trawl) Fishery 

The Category II Northeast mid-water 
trawl fishery targets Atlantic herring 
with bycatch of several finfish species, 
predominantly mackerel, spiny dogfish, 
and silver hake. This fishery uses 
primarily mid-water (pelagic) trawls 
(single and paired), which is trawl gear 
designed, capable, or used to fish for 
pelagic species with no portion 
designed to be operated in contact with 
the bottom. The fishery occurs primarily 
in ME State waters, Jeffrey’s Ledge, 
southern New England, and Georges 
Bank during the winter months when 
the target species continues its southerly 
migration from the Gulf of Maine/ 
Georges Bank, into mid-Atlantic waters. 
The fishery is managed jointly by the 
Mid-Atlantic Fishery Management 
Council and the ASMFC as a migratory 
stock complex. 

Mid-Atlantic Flynet Fishery 

The Category II Mid-Atlantic flynet 
fishery is a multispecies fishery 
composed of nearshore and offshore 
components that operate along the 
eastern coast of the Mid-Atlantic United 
States. Flynets are high profile trawls 
similar to bottom otter trawls. These 
nets typically range from 80–120 ft (24– 
36.6 m) in headrope length, with wing 
mesh sizes of 16–64 in (41–163 cm), 
following a slow 3:1 taper to smaller 
mesh sizes in the body, extension, and 
codend sections of the net. The 
nearshore fishery operates from October 
to April inside of 30 fathoms (180 ft; 55 
m) from NC to NJ. This nearshore 
fishery targets Atlantic croaker, 
weakfish, butterfish, harvestfish, 
bluefish, menhaden, striped bass, 
kingfishes, and other finfish species. 
Flynet fishing is no longer permitted 
south of Cape Hatteras in order to 
protect weakfish stocks. The offshore 
component operates from November to 
April outside of 30 fathoms (180 ft; 55 
m) from the Hudson Canyon off NY, 
south to Hatteras Canyon off NC. These 
deeper water fisheries target bluefish, 
Atlantic mackerel, Loligo squid, black 
sea bass, and scup (72 FR 7382, 
February 15, 2007). Illex Squid are also 
targeted offshore (70–200 fathoms [420– 
1,200 ft; 128–366 m]) during summer 
months from May to September. 

Northeast Bottom Trawl Fishery 

The Category II Northeast bottom 
trawl fishery uses bottom trawl gear to 
target species included in the NE 
Multispecies FMP, Summer Flounder 
FMP, and Scup and Seabass FMP, 
including, but not limited to: Atlantic 
cod, haddock, pollock, yellowtail 
flounder, winter flounder, witch 
flounder, American plaice, Atlantic 
halibut, redfish, windowpane flounder, 
summer flounder, spiny dogfish, 
monkfish, silver hake, red hake, white 
hake, ocean pout, and skate spp. The 
fishery operates year-round, with a peak 
from May to July, from the U.S.-Canada 
border through waters east of 72° 30′ W. 
long., primarily on the continental shelf 
and throughout the Gulf of Maine, 
Georges Bank, and Southern New 
England. The fishery is primarily 
managed by TACs, individual trip limits 
(quotas), effort caps (limited number of 
days at sea per vessel), time and area 
closures, and gear restrictions. 

VA Pound Net Fishery 

The Category II VA pound net fishery 
targets weakfish, spot, and croaker using 
stationary gear in nearshore coastal and 
estuarine waters off VA. Pound net gear 
includes a large mesh lead posted 
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perpendicular to the shoreline and 
extending outward to the corral, or 
‘‘heart,’’ where the catch accumulates. 
This fishery includes all pound net 
effort in VA State waters, including 
waters inside the Chesapeake Bay. The 
fishery is managed under Interstate 
FMPs for Atlantic Croaker and Spot, and 
is an affected fishery under the BDTRP. 

Atlantic Mixed Species Trap/Pot 
Fishery 

The Category II Atlantic mixed 
species trap/pot fishery’s target species 
include, but are not limited to, hagfish, 
shrimp, conch/whelk, red crab, Jonah 
crab, rock crab, black sea bass, scup, 
tautog, cod, haddock, Pollock, redfish 
(ocean perch) white hake, spot, skate, 
catfish, stone crab, American eel, and 
cunner. The fishery includes all trap/pot 
operations from the U.S.-Canada border 
south through the waters east of the 
fishery management demarcation line 
between the Atlantic Ocean and the 
Gulf of Mexico (50 CFR 600.105), but 
does not include the following Category 
I, II, and III trap/pot fisheries: Northeast/ 
Mid-Atlantic American lobster trap/pot; 
Atlantic blue crab trap/pot; Florida 
spiny lobster trap/ pot; Southeastern 
U.S. Atlantic, Gulf of Mexico stone crab 
trap/pot; U.S. Mid-Atlantic eel trap/pot 
fisheries; and the Southeastern U.S. 
Atlantic, Gulf of Mexico golden crab 
fishery (68 FR 1421, January 10, 2003). 
The fishery is managed under various 
Interstate FMPs and is subject to 
ALWTRP implementing regulations. 

Atlantic Blue Crab Trap/Pot Fishery 
The Category II Atlantic blue crab 

trap/pot fishery targets blue crab using 
pots baited with fish or poultry typically 
set in rows in shallow water. The pot 
position is marked by either a floating 
or sinking buoy line attached to a 
surface buoy. The fishery occurs year- 
round from the south shore of Long 
Island at 72° 30’ W. long. in the Atlantic 
and east of the fishery management 
demarcation line between the Atlantic 
Ocean and the Gulf of Mexico (50 CFR 
600.105), including state waters. The 
fishery is managed under state FMPs, 
and is subject to ALWTRP 
implementing regulations. It is also an 
affected fishery under the BDTRP. 

Mid-Atlantic Bottom Trawl Fishery 
The Category II Mid-Atlantic bottom 

trawl fishery uses bottom trawl gear to 
target species including, but not limited 
to, bluefish, croaker, monkfish, summer 
flounder (fluke), winter flounder, silver 
hake (whiting), spiny dogfish, smooth 
dogfish, scup, and black sea bass. The 
fishery occurs year-round from Cape 
Cod, MA, to Cape Hatteras, NC, in 

waters west of 72° 30′ W. long. and 
north of a line extending due east from 
the NC/SC border. The gear is managed 
by several state and Federal FMPs that 
range from MA to NC. 

Mid-Atlantic Mid-Water Trawl 
(Including Pair Trawl) Fishery 

The Category II Mid-Atlantic mid- 
water trawl fishery targets Atlantic 
mackerel, Loligo squid, Illex squid, and 
Atlantic butterfish using mainly mid- 
trawl gear, with some bottom trawls. 
The fishery is dominated by small-mesh 
otter trawls, but Loligo squid are also 
taken by inshore pound nets and fish 
traps in spring and summer. The fishery 
for Illex occurs offshore, mainly in 
continental shelf and slope waters 
during summer months (June to 
September), from southern New 
England to Cape Hatteras, NC. The 
fishery for Loligo occurs mostly offshore 
near the edge of the continental shelf 
during fall and winter months (October 
to March), and inshore during spring 
and summer (April to September) in 
southern New England and mid-Atlantic 
waters. The fishery for Atlantic 
mackerel occurs primarily in southern 
New England and the mid-Atlantic from 
January to March, and in the Gulf of 
Maine during summer and fall (May to 
December). Atlantic butterfish are 
mainly caught as bycatch in the directed 
squid and mackerel fisheries due to 
their northerly inshore migration in 
summer months and southerly offshore 
migration in winter months. The fishery 
is managed by the Federal Squid, 
Mackerel, Butterfish FMP. The Illex and 
Loligo fisheries are managed by 
moratorium permits, gear and area 
restrictions, quotas, and trip limits. The 
Atlantic mackerel and Atlantic 
butterfish fisheries are managed by an 
annual quota system. 

Mid-Atlantic Haul/Beach Seine Fishery 
Due to pending rulemakings by the 

NC Division of Marine Fisheries 
(NCDMF), particularly pertaining to NC 
beach gear, NMFS is basing its 
description of the Category II Mid- 
Atlantic haul/beach seine fishery on the 
proposed 2001 LOF (66 FR 6545, 
January 22, 2001) and components of 
the proposed 2008 LOF (72 FR 35393, 
June 28, 2007). NMFS is including 
components of both definitions that 
more accurately reflect the current 
fishery. This includes the following 
description: The Category II Mid- 
Atlantic haul/beach seine fishery targets 
striped bass, mullet, spot, weakfish, sea 
trout, bluefish, kingfish, and harvestfish 
using seines with one end secured (e.g., 
swipe nets and long seines) and seines 
secured at both ends or those anchored 

to the beach and hauled up on the 
beach. The beach seine system also uses 
a bunt and a wash net that are attached 
to the beach and extend into the surf. 
The fishery occurs in waters west of 72° 
30′ W. long. and north of a line 
extending due east from the NC/SC 
border. The fishery is managed under 
several state and Interstate FMPs and is 
an affected fishery under the BDTRP. 

Further revision to the description of 
this fishery will appear in a future LOF 
pending the NCDMF rulemakings. 

Mid-Atlantic Menhaden Purse Seine 
Fishery 

The Category II Mid-Atlantic 
menhaden purse seine fishery targets 
menhaden and thread herring using 
purse seine gear. Most sets occur within 
3 mi (4.8 km) of shore with the majority 
of the effort occurring off NC from 
November to January, and moving 
northward during warmer months to 
southern New England. The fishery is 
managed under the Interstate FMP for 
Atlantic Menhaden. 

Southeastern U.S. Atlantic Shark Gillnet 
Fishery 

The Category II Southeastern U.S. 
Atlantic shark gillnet fishery targets 
large and small coastal sharks (blacktip, 
blacknose, finetooth, bonnethead, and 
sharpnose) using gillnets set in a sink, 
stab, set, strike, or drift fashion. Mesh 
size is typically greater than 5 in (13 
cm), but may be as small as 2.87 in (7.3 
cm) when targeting small coastal sharks. 
Drift gillnets most commonly use a 
mesh size of 5 in (13 cm) and average 
10.2 hours from setting the gear through 
completion of haulback; sink gillnets 
most frequently use a mesh size of 7 in 
(18 cm) soaking for approximately 2.7 
hours; and strike gillnets use the largest 
mesh size of 9 in (23 cm) soaking for 
approximately 0.8 hours. This fishery 
has traditionally operated in coastal 
waters off FL and GA. 

This fishery is managed under the 
Consolidated Atlantic HMS FMP, the 
ALWTRP, and the BDTRP, and is 
subject to ESA biological opinion 
requirements. Regulations implemented 
under the MSA address managed target 
species, as well as bycatch species, 
including some protected under the 
ESA and MMPA (e.g., sea turtles, 
smalltooth sawfish, and right whales). 

Southeast Atlantic Gillnet Fishery 
The Category II Southeast Atlantic 

gillnet fishery targets finfish including, 
but not limited to, king mackerel, 
Spanish mackerel, whiting, bluefish, 
pompano, spot, croaker, little tunny, 
bonita, jack crevalle, cobia, and striped 
mullet. This fishery does not include 
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gillnet effort targeting sharks as part of 
the ‘‘Southeastern U.S. Atlantic shark 
gillnet’’ fishery. This fishery uses 
gillnets set in sink, stab, set, or strike 
fashion. The fishery operates in waters 
south of a line extending due east from 
the NC/SC border and south and east of 
the fishery management council 
demarcation line between the Atlantic 
Ocean and the Gulf of Mexico. The 
majority of fishing effort occurs in 
Federal waters since SC, GA, and FL 
prohibit the use of gillnets, with limited 
exceptions, in state waters. 

Fishing for king mackerel, Spanish 
mackerel, cobia, cero, and little tunny in 
Federal waters is managed under the 
Coastal Migratory Pelagic Resources 
(CMPR) FMP. None of the other target 
species are Federally managed under 
the MSA. In state waters, state and 
ASMFC Interstate FMPs apply. The 
fishery is also subject to BDTRP and 
ALWTRP implementing regulations. 

NC Inshore Gillnet Fishery 
The Category II NC inshore gillnet 

fishery targets species including, but not 
limited to, southern flounder, weakfish, 
bluefish, Atlantic croaker, striped 
mullet, spotted seatrout, Spanish 
mackerel, striped bass, spot, red drum, 
black drum, and shad. This fishery 
includes any fishing effort using any 
type of gillnet gear, including set (float 
and sink), drift, and runaround gillnet 
for any target species inshore of the 
COLREGS lines in NC. This fishery is 
managed under state and ASMFC 
interstate FMPs, applying net and mesh 
size regulations, and seasonal area 
closures in the Pamlico Sound Gillnet 
Restricted Area (PSGNRA). It is also an 
affected fishery under the BDTRP. 

Gulf of Mexico Gillnet Fishery 
The Category II Gulf of Mexico gillnet 

fishery targets a wide variety of target 
species, including, but not limited to: 
black drum, sheepshead, weakfish, 
mullet, spot, croaker, king mackerel, 
Spanish mackerel, Florida pompano, 
flounder shark, menhaden, bluefish, 
blue runner, ladyfish, spotted seatrout, 
croaker, kingfish, and red drum. This 
fishery operates year-round using any 
type of gillnet, including strike and 
straight gillnets, in waters north of the 
U.S.-Mexico border and west of the 
fishery management council 
demarcation line between the Atlantic 
Ocean and the Gulf of Mexico. Gillnet 
gear is prohibited in TX and FL State 
waters, but fixed and runaround gillnets 
are currently used in LA, MS, and AL 
with highly variable fishing effort. 

Fishing for king mackerel, Spanish 
mackerel, cobia, cero, little tunny, 
dolphin, and bluefish are managed 

under the CMPR FMP. In the Gulf of 
Mexico, CMPR FMP species are the only 
Federally managed species for which 
gillnet gear is authorized, and only run- 
around gillnetting for these species is 
allowed. In state waters, state and Gulf 
States Marine Fisheries Commission 
(GSMFC) Interstate FMPs apply. 

NC Long Haul Seine Fishery 
The Category II NC long haul seine 

fishery targets species including, but not 
limited to, weakfish, spot, croaker, 
menhaden, bluefish, spotted seatrout, 
and hogfish using multi-filament seines 
consisting of a 3,000–6,000 ft (914– 
1,829 m) net pulled by two boats for 1– 
2 nmi (2–4 km). Fish are encircled and 
concentrated by pulling the net around 
a fixed stake. The fishery includes 
fishing with long haul seine gear to 
target any species in waters off NC, 
including estuarine waters in Pamlico 
and Core Sounds and their tributaries. 
The fishery occurs from February to 
November, with peak effort occurring 
from June to October. The fishery is 
managed under ASMFC interstate 
FMPs, and is an affected fishery under 
the BDTRP. 

NC Roe Mullet Stop Net Fishery 
The Category II NC roe mullet stop net 

fishery targets striped mullet from 
October to November using a stationary, 
multi-filament anchored net extended 
perpendicular to the beach. Once the 
catch accumulates near the end of the 
stop net, a beach haul seine is used to 
capture fish and bring them ashore. The 
stop net is traditionally left in the water 
for 1–5 days, but can be left as long as 
15 days. This fishery is unique to Bogue 
Banks, NC. This fishery is managed 
under the NC Striped Mullet FMP, and 
is an affected fishery under the BDTRP. 

Gulf of Mexico Menhaden Purse Seine 
Fishery 

The Category II Gulf of Mexico 
menhaden purse seine fishery targets 
menhaden and thread herring using 
purse seine gear in bays, sounds, and 
nearshore coastal waters along the Gulf 
of Mexico coast. The majority of the 
fishing effort is concentrated off LS and 
MS, with lesser effort in AL and TX 
State waters. FL prohibits the use of 
purse seines in state waters. The fishery 
is managed under the GSMFC Interstate 
Gulf Menhaden FMP. 

Comments and Responses 
NMFS received 10 comment letters 

and 1 comment via phone on the 
proposed 2008 LOF (72 FR 35393, June 
28, 2007) from the Marine Mammal 
Commission, Hawaii Longline 
Association, Western Pacific Regional 

Fishery Management Council, Mid- 
Atlantic Fishery Management Council, 
Pacific Fishery Management Council’s 
Groundfish Management Team, Gulf 
States Marine Fisheries Commission, 
Center for Biological Diversity, 2 
representatives of the commercial 
fishing industry, and 2 representatives 
of Federal agencies. Comments on 
issues outside the scope of the LOF 
were noted, but are not responded to in 
this final rule. 

General Comments 
Comment 1: Two commenters 

commended NMFS for describing all 
Category I and II fisheries within the 
proposed 2008 LOF. While additional 
description materials are available 
elsewhere, one commenter believes 
these descriptions provide important 
context for readers attempting to 
evaluate the LOF. One commenter 
recommended NMFS describe all 
Category III fisheries in future LOFs. 

Response: NMFS will consider 
describing Category III fisheries in 
future LOFs. 

Comment 2: Two commenters 
commended NMFS for publishing the 
proposed 2008 LOF early enough to 
allow for ample time to review and 
comment on the rule, as well as to 
publish a final 2008 LOF before the 
beginning of the 2008 calendar year. 

Response: NMFS will make every 
effort to publish future proposed LOFs 
by July of each year, to allow sufficient 
time for review and comment by 
organizations and individuals. This will 
also allow NMFS to publish the final 
LOF in time for the rule to become 
effective by January 1 of the respective 
calendar year. 

Comment 3: One commenter 
commended NMFS for its support of 
depredation studies, as outlined in 
response to comments in the final 2007 
LOF (72 FR 14466, March 28, 2007). The 
commenter encourages NMFS to 
continue and enhance its efforts to 
evaluate and address this developing 
issue. 

Response: NMFS will continue to 
develop, conduct, and support research 
efforts on depredation-related 
interactions between marine mammals 
and fisheries as funding is available. See 
the response to Comment 1 in the final 
2007 LOF (72 FR 14466, March 28, 
2007) for details on research conducted 
in the past and research currently being 
conducted. 

Comment 4: One commenter 
reiterated previous letters on the 2005, 
2006, and 2007 LOFs calling for the 
inclusion of observer coverage on the 
LOF. The Service indicated in its 
response to comments on the final 2007 
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LOF that it would ‘‘present information 
associated with the level of observer 
coverage or lack of observer coverage, if 
available, as part of the justification for 
proposing changes in future [lists].’’ 
However, information on observer 
coverage is not provided in the 
justification for reclassifying the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet’’ fishery in the proposed 
2008 LOF. Further, the commenter also 
believes observer information is 
important for justifying the status quo. 
Without such information, it is not 
possible to determine whether a given 
fishery was adequately observed and no 
marine mammals were taken or the 
fishery was not adequately observed and 
mortality and serious injury may have 
occurred, but were not documented. 

Response: Please see responses to 
Comment 6 in the final 2005 LOF (71 FR 
250, January 4, 2006), Comment 4 in the 
final 2006 LOF (71 FR 48802, August 
22, 2006), and Comment 8 in the final 
2007 LOF (72 FR 14466, March 28, 
2007). NMFS still feels that it will be of 
limited use to include observer coverage 
data or percentages in the LOF without 
also including the confidence associated 
with mortality/serious injury estimates 
generated from observer data. Presenting 
the level of observer coverage in the 
LOF without the associated confidence 
information will likely lead to 
misinterpretation of the information 
provided. Information including details 
of the interaction data and the 
Coefficient of Variance (CV) for stock- 
specific information is reported in the 
SARs. NMFS continues to refer readers 
to the SARs for the most current, peer- 
reviewed information on observer 
coverage. The SARs can be accessed 
through the NMFS Office of Protected 
Resource’s web site at: http:// 
www.nmfs.noaa.gov/pr.sars/. 
Additional information can also be 
found on the National Observer Program 
web site at: http://www.st.nmfs.gov/st4/ 
nop/. 

NMFS acknowledges the lack of 
inclusion of observer information in the 
explanation for the proposed elevation 
of the ‘‘CA yellowtail, barracuda, and 
white seabass drift gillnet’’ fishery in 
the proposed 2008 LOF. This was an 
unintentional oversight. NMFS will 
ensure that information on observer 
coverage, if available, is included as part 
of the justification for proposing 
classification changes in future LOFs. 
NMFS has corrected this oversight here: 
In the draft 2007 Pacific Marine 
Mammal Stock Assessments, the level of 
observer coverage in the CA small mesh 
drift gillnet fishery for white seabass, 
yellowtail, and barracuda observer 
coverage was listed as 11 percent in 

2002 and 2003. During the public 
comment of the draft 2007 SARs, errors 
were found in the listed levels of 
observer coverage in the CA small mesh 
drift gillnet for white seabass, 
yellowtail, and barracuda. The correct 
levels of observer coverage for 2002, 
2003, and 2004, are 11.5 percent, 10.4 
percent and 17.6 percent, respectively. 
There has been no observer coverage in 
this fishery since 2004. NMFS is seeking 
funding to observe this fishery in 2008. 

Comment 5: One commenter 
reiterated previous comments made on 
the 2004 and 2007 LOFs for inclusion of 
high seas fisheries on the LOF. Multiple 
high sea fisheries, in which U.S.-flagged 
vessels operate, are known to interact or 
are likely to interact with marine 
mammals. Section 118 of the MMPA 
applies to ’’commercial fishing 
operations by persons using vessels of 
the United States.’’ Therefore, NMFS 
failure to include these high seas 
fisheries is unlawful. The commenter 
notes that NMFS responded in 2004 
stating, ‘‘NMFS will consider this 
comment and whether the LOF applies 
to high seas fisheries during the 
development of future proposed LOFs 
(69 FR 48407, August 10, 2004). The 
commenter recognized that the 
proposed 2008 LOF provides a longer 
explanation of the issue of high seas 
fisheries, but NMFS has continued to 
fail to analyze these fisheries and 
include them on the LOF. Specific 
fisheries suggested as additions to the 
LOF are the Cobb Seamount fishery, 
Pacific pelagic squid jig fishery, South 
Pacific tuna purse seine fishery, and 
fisheries in the area of the Convention 
on the Conservation of Antarctic Marine 
Living Resources (CCAMLR) including 
the Patagonian toothfish longline fishery 
and a trawl fishery for krill. 

Response: NMFS is continuing to 
consider the inclusion of U.S.- 
authorized high seas fisheries in future 
LOFs. Also, NMFS is gathering available 
information on the fishing effort, gear 
used, and marine mammal interaction 
levels specific to U.S. vessels operating 
in high seas fisheries. NMFS faces 
significant challenges in accurately 
categorizing high seas fisheries in the 
LOF. As discussed under in the 
preamble of this rule, fisheries are 
categorized in the LOF based on the 
level of mortality and serious injury of 
marine mammal stocks relevant to the 
stock’s PBR level. PBR levels are 
calculated based on the stock’s 
abundance using data presented in the 
SARs, required under section 117 of the 
MMPA (16 U.S.C. 1386). Section 117 
requires NMFS to prepare SARs for 
marine mammal stocks occurring ‘‘in 
waters under the jurisdiction of the 

United States.’’ NMFS does not develop 
SARs, or therefore calculate PBR levels, 
for marine mammal stocks on the high 
seas. NMFS will continue to explore 
options for categorizing high seas 
fisheries in a future LOF in the absence 
of marine mammal stock abundance and 
PBR level information. Please see 
response to Comment 9 in the final 2007 
LOF (72 FR 14466, March 28, 2007) and 
the preamble of this rule for information 
on NMFS current efforts. 

NMFS provides high seas fishing 
permits under the High Seas Fishing 
Compliance Act (HSFCA). NMFS issues 
permits only for high seas fisheries 
analyzed in accordance with the NEPA 
and the ESA. There are currently 7 U.S.- 
authorized high seas fisheries: Atlantic 
Highly Migratory Species Fisheries (50 
CFR 635), Pacific Highly Migratory 
Species Fisheries (50 CFR 660, subpart 
K), Western Pacific Pelagic Fisheries (50 
CFR 665, subpart C), South Pacific 
Albacore Troll Fishing, Pacific Tuna 
Fisheries (50 CFR 300, subpart C), South 
Pacific Tuna Fisheries (50 CFR 300, 
subpart D), and the Antarctic Marine 
Living Resources (50 CFR 300, subpart 
G). For more information please see the 
NMFS Office of International Affairs 
HSPCA information website: http:// 
www.nmfs.noaa.gov/ia/services/ 
highseas.htm. 

The commenter suggested the 
addition of several specific high sea 
fisheries to the LOF, including the Cobb 
Seamount fishery, Pacific pelagic squid 
jig fishery, South Pacific tuna purse 
seine fishery, and fisheries in the 
CCAMLR area including the Patagonian 
toothfish longline fishery and a trawl 
fishery for krill. Currently, NMFS does 
not authorize U.S. vessels to participate 
in the Cobb Seamount fishery or the 
Pacific pelagic squid jig fishery. 
Therefore, these fisheries would not be 
considered for addition to the LOF. 
Also, the South Pacific tuna purse seine 
fishery is managed separately under 
section 301 of the MMPA (16 U.S.C. 
1411); therefore, it would not be added 
to the LOF required under section 118 
of the MMPA. Regarding the CCAMLR 
fisheries, in the past there has been a 
single U.S. vessel participating in the 
trawl fishery for krill. However, this 
vessel has not fished in the last 2 years. 
Also, in the past there have been 2 U.S. 
vessels (under 1 owner) participating in 
the Patagonian toothfish longline 
fishery. NMFS has not received any 
permit applications for U.S. vessels to 
participate in either of the CCAMLR 
fisheries in the coming year. 

Comment 6: One commenter stated 
that all Category I and II fisheries not 
already subject to take reduction teams 
should promptly have such teams 

VerDate Aug<31>2005 18:41 Nov 26, 2007 Jkt 214001 PO 00000 Frm 00019 Fmt 4700 Sfmt 4700 E:\FR\FM\27NOR1.SGM 27NOR1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S

http://www.nmfs.noaa.gov/pr/sars/
http://www.st.nmfs.gov/st4/nop/
http://www.nmfs.noaa.gov/ia/services/highseas.htm


66060 Federal Register / Vol. 72, No. 227 / Tuesday, November 27, 2007 / Rules and Regulations 

convened for them. The Category I HI 
longline fishery should be the highest 
priority as takes continue to exceed PBR 
for false killer whales. 

Response: At this time, NMFS’ 
resources for TRTs are fully utilized and 
new TRTs will be initiated when 
additional resources become available. 
When additional TRTs are convened, 
they will follow priorities set out in 
section 118(f)(3) of the MMPA (16 
U.S.C. 1387). When there is insufficient 
funding available to develop and 
implement a TRT for all stocks that 
interact with Category I and II fisheries, 
the highest priority for developing and 
implementing new TRTs will be given 
to species or stocks whose level of 
incidental mortality and serious injury 
exceeds PBR, those with a small 
population size, and those which are 
declining most rapidly. 

Comments on Fishery Classification 
Methodology 

Comment 7: One commenter 
reiterated previous recommendations 
that NMFS revise the dividing PBR 
thresholds for Category I and II fisheries. 
The current range for a Category II 
fishery is an interaction rate between 1 
percent and 50 percent of a stock’s PBR, 
which is too broad and unnecessarily 
lumps fisheries with rare interactions 
alongside fisheries with numerous 
interactions. NMFS uses catch as a 
proxy for fishing effort, unreasonably 
large expansion factors, and double 
counting of interactions, resulting in 
one rare event in a fishery being 
expanded into an unrealistic 
overestimation of takes. Given the 
precautionary methodology in the PBR 
formula, the minimum threshold for 
Category II should be increased from 1 
percent to 10 percent of PBR. 
Interactions under 10 percent of PBR 
should be a Category III. In doing so, 
rare events (i.e., 1 take in 5 years) would 
result in a Category III instead of a 
Category II classification. 

Response: NMFS implemented the 
classification criteria in the final 
regulations to implement the 1994 
amendments to the MMPA (60 FR 
45086, August 30, 1995) after ample 
consideration of comments and 
suggestions from the public. NMFS 
refers the reader to the response to 
comments 5 through 9 in that rule for 
a detailed explanation of the reasoning 
for setting the dividing thresholds 
between Category II and III as 1 percent 
of PBR. NMFS also finalized an 
Environmental Assessment (EA) in 
August, 1995, to analyze the impacts of 
the regulations implementing the 1994 
amendments on the environment and 
the public. NMFS also finalized a 

revised EA in December 2005 on the 
process of classifying U.S. commercial 
fisheries. A full copy of the updated 
2005 EA can be found at http:// 
www.nmfs.noaa.gov/pr/pdfs/ 
interactions/loflea.pdf. 

The fishery classification criteria 
consider the rate of incidental serious 
injury and mortality of marine mammals 
in commercial fisheries on a stock- 
specific basis. Therefore, the rate of 
interaction of a fishery with a marine 
mammal stock with a low PBR can be 
significant even if it appears to be a 
minimal problem based on the size of 
the fishery or frequency of the 
interactions. The chosen approach 
allows NMFS to focus management 
actions where fishery interactions have 
a significant negative effect on the 
population. 

In addition to the 1–percent 
threshold, the definitions of Category II 
and III fisheries include qualitative 
criteria that allow the Assistant 
Administrator for Fisheries to place a 
fishery into Category II or III in the 
absence of reliable information. This 
qualitative criteria will allow the 
Assistant Administrator to take into 
consideration cases where the PBR level 
for a particular stock is very low and/ 
or where the level of incidental 
interaction with commercial fisheries is 
low and not likely to delay the 
population’s attainment of its Optimum 
Sustainable Population. See the general 
description of the two-tiered scheme 
and qualitative criteria that may be used 
to classify a fishery in the preamble in 
this rule under Fishery Classification 
Criteria. 

Comment 8: One commenter 
questioned NMFS’ inconsistent use of 
time periods in the LOF, instead of 
always including interaction data from 
the most recent 5–year period (e.g. 
2002–2006 for the 2006 SAR). For some 
fisheries, including those with high 
levels of observer coverage, the time 
period used to calculate annual take 
rates to categorize fisheries is 2000– 
2004. For other fisheries the time period 
is 2001–2005. Given that the most 
recent final SAR is 2006, why isn’t the 
time period used to calculate annual 
interaction rates and classify fisheries 
for all fisheries 2002–2006? Or 
consistent for those fisheries with 
observer coverage every year? 

Response: Fishery classifications on 
the LOF are based on interaction data 
published in the most recent SARs, 
when available. SARs are revised on a 
rotating schedule, so not all SARs will 
include data from the same period of 
time. Section 117 of the MMPA requires 
NMFS to review SARs for strategic 
stocks and for stocks for which 

significant new information is available 
at least annually, and at least once every 
3 years for all other stocks, and make 
changes if necessary. Therefore, while 
the SARs for strategic stocks are 
reviewed annually and updated if new 
information is available, SARs for non- 
strategic stocks may be updated only 
once every 3 years. 

Also, it takes approximately a full 
year to develop new, final SARs. The 
annual interaction rates presented in the 
SARs are based on the most current 
observer data available. The draft SARs 
for 2006 were prepared in the fall of 
2005; at which time, observer data for 
2004 were the most current data 
available. Observer data for 2005 
became available in 2006 and were 
incorporated into the draft SARs for 
2007, which was published in June, 
2007. 

Comment 9: One commenter 
questioned NMFS’ continued use of a 
recovery factor of 0.1 in the PBR 
formula for most whale stocks instead of 
updating the recovery factor based on 
new information. The commenter cited 
various sections of the GAMMS 
Workshop Report (Wade and Angliss, 
1996) discussing recovery factors, 
including text stating that recovery 
factors can be adjusted to accommodate 
additional information, when mortality 
estimates are known to be relatively 
unbiased based on high observer 
coverage, and to allow for management 
discretion as consistent with the goals of 
the ESA and MMPA. The commenter 
cites 3 examples in the report of 
recovery factors for ESA listed stocks 
being altered. 

Response: This comment is not 
specifically relevant to the LOF. While 
fisheries on the LOF are categorized 
based on the incidental mortality and 
serious injury relevant to a marine 
mammal stock’s PBR, the calculation of 
PBR levels are completed and peer- 
reviewed during the annual SARs 
process. NMFS urges the commenter to 
present these comments during the 
public comment period for the draft 
2008 SARs, as the comment period for 
the draft 2007 SARs has closed. 

Comment 10: One commenter stated 
that a take in which the marine mammal 
stock cannot be determined should not 
be counted as a take for 2 separate 
stocks, but should be apportioned across 
the 2 stocks in question using a 
weighted probability. 

Response: See response to Comments 
13 and 14 in the final 2005 LOF (71 FR 
247, January 4, 2006) and Comment 10 
in the final 2003 LOF (68 FR 41725, July 
15, 2003) for detailed responses to the 
same comment. Where there is 
considerable uncertainty regarding to 
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which stock a serious injury or mortality 
should be assigned, NMFS exercises a 
conservative approach of assigning the 
serious injury or mortality to both 
stocks. Clearly, if information were 
available regarding the location of take, 
genetics of the taken animal, or other 
conclusive information linking the 
serious injury or mortality to a specific 
stock, NMFS would use it to assign the 
take to a specific stock. Also, NMFS 
continues to conduct research and 
review data to determine to which stock 
an incidental mortality or serious injury 
can be assigned. For example, in this 
final rule NMFS is removing the Gulf of 
Alaska, Aleutian Islands, and Bering Sea 
transient stock of killer whales from the 
list of species incidentally injured or 
killed in two AK fisheries based on 
genetic analyses of tissue samples 
collected by observers over the past few 
years, which revealed that the 
interaction occurred with the resident 
stock of killer whales (see below under 
Summary of Changes to the LOF for 
2008). 

Comment 11: One commenter stated 
that if NMFS persists in using observed 
catch as a proxy of effort and expands 
observed takes, then takes that occur 
outside of the observed sample should 
not be counted. The apparent point of 
expansion is to make an estimate for the 
‘‘unobserved’’ takes; therefore, counting 
takes in the unobserved sample is 
double counting. 

Response: See response to Comments 
19 and 20 in the final 2005 LOF (71 FR 
247, January 4, 2006) for a very detailed 
response to the same comment. Also see 
response to and Comment 47 in the 
Notice of Availability for the 2005 SARs 
(71 FR 26430, May 4, 2006). The 
analysis of bycatch is stratified into 
many different strata, and estimates of 
bycatch are calculated for each 
individual stratum using data from 
monitored hauls. If an observer reported 
an injury or mortality incidental to a 
non-monitored haul, and there were no 
injuries or mortalities from monitored 
hauls in that strata, the report in the 
non-monitored haul is used as the 
estimate of serious injury and mortality 
for that stratum. Data from non- 
monitored hauls are not extrapolated 
using the ratio estimation approach but 
are simply added to an extrapolation 
using observer data from monitored 
hauls. 

Comments on Fisheries in the Pacific 
Ocean 

Comment 12: Two commenters 
questions the SAR for false killer whales 
in HI. One commenter stated that the 
proposed 2008 LOF perpetuates serious 
errors and uncertainties found in NMFS’ 

SAR for false killer whales, errors which 
persist in the draft 2007 SAR. NMFS’ 
SAR conflates false killer whale stocks, 
underestimates false killer whale 
abundance, and overestimates the 
seriousness of the deep-set longline 
fishery’s (within the Category I HI 
longline fishery) interactions with false 
killer whales. 

The second commenter stated that 
there is no scientifically recognized HI 
stock of false killer whales that the 
proposed LOF lists as incidentally 
killed or injured in the Category I HI 
longline fishery. There are large 
uncertainties in the available science for 
a ‘‘HI’’ stock, including the fact that 
NMFS’ population assessment is based 
on a single sighting. Available 
information indicates that the HI-based 
tuna longline fishery interacts with a 
larger Eastern North Pacific stock of 
false killer whales. This information 
needs to be presented and objectively 
discussed by NMFS and outside peers. 

Response: This comment pertains to 
the SAR for false killer whales, HI stock, 
and has been recently addressed in the 
response to comments 46–67 in the 
Notice of Availability of the final 2006 
SARs (72 FR 12774, March 19, 2007). 
NMFS stands by the analysis of the false 
killer whale stocks and recognizes that 
it is the best information currently 
available. NMFS will continue to work 
to reduce any uncertainties that may be 
associated with this stock assessment. 
Comment 13: Two commenters 
recommended that NMFS distinguish 
between the shallow-set and the deep- 
set fisheries in the Category I HI 
longline fishery. The HI longline fishery 
should be split into 2 fisheries based on 
the fact that the shallow-set and deep- 
set fisheries have different target 
species, operating patterns, management 
regimes, and interaction rates. Splitting 
the HI longline fishery into two fisheries 
would result in a Category I deep-set 
fishery and a Category III shallow-set 
fishery. The shallow-set fishery began 
commercial fishing in late 2004 and is 
distinct from the deep-set fishery in that 
it targets swordfish while the deep-set 
fishery targets tuna; uses different gear 
(including the number of hooks, 
gangions and float intervals); uses 
different bait; and fishes in different 
areas of the Pacific Ocean (generally 
does not operate within the HI EEZ) at 
different times of day. The shallow-set 
fishery, which has 100 percent observer 
coverage, has significantly different 
interaction and mortality rates involving 
protected species. An interaction with a 
false killer whale has never been 
observed in the shallow-set fishery. 
Also, the shallow-set and deep-set 
fisheries are managed differently by the 

Western Pacific Regional Fishery 
Management Council and NMFS and 
have entirely different regulatory 
requirements. 

Response: The commenters requested 
that the HI longline fisheries be split 
and subsequently listed in the LOF as 
two separately managed commercial 
fisheries: (1) the deep-set (tuna target) 
fishery; and (2) the shallow-set 
(swordfish target) fishery. This is the 
first request to split the fishery in this 
manner that NMFS has received to date. 

NMFS believes the request to split the 
HI longline fishery into two fisheries 
(the deep-set fishery and the shallow-set 
fishery) for purposes of the LOF has 
merit, and is therefore taking the 
commenters’ request under 
consideration. Indeed, NMFS has split 
other fisheries in prior year’s LOFs 
based upon factors such as different 
target species, operating patterns, 
regulations, marine mammal interaction 
rates, etc. However, if NMFS were to 
split the HI longline fishery into a deep- 
set and shallow-set fishery in the LOF, 
and then potentially re-categorize the 
shallow-set fishery as a Category III 
fishery, these changes would necessarily 
be presented in the 2009 Proposed LOF, 
and not in the 2008 Final LOF, as 
making such considerable changes 
between a ‘‘Proposed’’ and ‘‘Final’’ draft 
of the LOF would negate the important 
public comment and response period 
required for agency rulemaking. 

Additionally, if NMFS were to make 
the changes articulated above, NMFS 
would need to consider whether the 
current system under which the HI 
longline fishery is permitted would also 
need to be changed. The HI longline 
fishery is managed, in part, under the 
Fishery Management Plan (FMP) for 
Pelagic Fisheries of the Western Pacific 
Region (Pelagics FMP), as amended. The 
Pelagics FMP and its amendments are 
developed by the Western Pacific 
Fishery Management Council under the 
authority of the MSA, 16 U.S.C. 1801 et 
seq. NMFS also promulgates regulations 
under the MSA to administer 
enforceable elements of the Pelagics 
FMP. 

Currently, participants in the HI 
longline fishery are required to obtain a 
single HI Longline Limited Entry Permit 
whether they intend to engage in deep- 
set longline fishing, shallow-set longline 
fishing, or both. Integrated with the 
single Limited Entry Permit requirement 
is the MMAP Certificate. Any vessel 
engaging in a Category I or II fishery 
must obtain a MMAP certificate from 
NMFS in order to lawfully incidentally 
take a marine mammal in a commercial 
fishery. Unless the current fishery 
permitting system under the FMP is 
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likewise amended, the single Limited 
Entry Permit would still require a 
MMAP certificate even if the longline 
fishery was subsequently split into 
Category I deep-set and Category III 
shallow-set fisheries. NMFS will be 
soliciting comments on these and other 
issues in the 2009 Proposed LOF. 

Comment 14: One commenter 
reiterated a comment from the 2007 LOF 
recommending NMFS elevate the 
Category III ‘‘CA lobster, prawn, shrimp, 
rock crab, fish pot’’ and the ‘‘WA/OR/ 
CA crab pot’’ fisheries to Category II 
based on interactions with humpback 
and gray whales. At least 14 large 
whales were documented entangled in 
this gear type from 2000–2005. 

Response: As described in responses 
to comment 18 in the final 2007 LOF (72 
FR 38393, March 28, 2007), NMFS is 
aware of interactions between 
humpback and gray whales and pot and 
trap gear and is taking steps to address 
this issue. The NMFS Northwest 
Regional Office reviewed interactions 
between humpback and gray whales and 
all crab trap/pot gear in the waters off 
WA and OR and found that there have 
been no observed takes of humpback 
whales and that the level of take of gray 
whale was well below 10 percent of the 
stock’s PBR. Therefore, the available 
information did not support elevating 
the WA and OR crab fisheries to 
Category I or II on the 2007 LOF. The 
NMFS Southwest Regional Office 
recently completed a draft 
characterization of the CA pot and trap 
fisheries as a first step in helping to 
determine which fisheries are most 
likely to be interacting with large 
whales and whether recategorization of 
the ‘‘CA lobster, prawn, shrimp, rock 
crab, fish pot’’ fishery or the CA 
component of the ‘‘WA/OR/CA crab 
pot’’ fishery is appropriate. Before 
NMFS can recategorize these fisheries, a 
better understanding of the fisheries is 
necessary, since reports of interactions 
between large whales and pot and trap 
gear come primarily from stranding 
reports (including sighting of free- 
swimming whales). These reports may 
not provide reliable identification of the 
fishing gear types associated with an 
interaction because it is difficult to 
distinguish between various pot and 
trap gears from surface observations of 
line and floats. Currently, NMFS is 
working with the State of CA to develop 
the characterization of the state and 
Federal fisheries that utilize these gear 
types in the waters off of CA. 
Furthermore, NMFS is reviewing 
observed marine mammal 
entanglements from stranding reports to 
assess the extent of injuries (i.e., 
whether or not the injuries were serious 

injuries) and whether specific fisheries 
can be identified from the available 
data. 

NMFS is also considering whether to 
change descriptions for the CA pot and 
trap fishery in the LOF. Currently, the 
CA lobster, prawn, shrimp, rock crab 
and fish pot fisheries are listed as one 
fishery on the LOF. NMFS is reviewing 
of the CA pot and trap fisheries to 
determine whether these fisheries 
should be listed separately on future 
LOFs to more accurately reflect spatial 
and temporal differences in the various 
fisheries, the regulatory authority for the 
fisheries, and the likelihood of 
interactions with marine mammals. 

Comment 15: One commenter 
commended NMFS for its support of 
efforts to address concerns regarding 
trap and pot fisheries, such as support 
for research efforts and outreach efforts 
to encourage voluntary reductions in the 
amount of potentially entangling gear. 
The commenter encouraged NMFS to 
continue its work with Regional Fishery 
Management Councils to improve 
monitoring and mitigation of serious 
injury and mortality. 

Response: NMFS acknowledges this 
comment. See the response to comment 
14 above for more information related to 
these fisheries. 

Comment 16: One commenter noted 
that the number of vessels listed in 
Table 1 of the proposed 2008 LOF for 
the Category III ‘‘WA/OR/CA groundfish 
trawl’’ fishery is incorrect. Table 1 
indicates an estimated 585 vessels 
participating; however, the Pacific 
Fishery Management Council’s 
Groundfish Management Team 
estimates that 160–180 vessels will 
participate in 2007. The estimated range 
is based on recent participants, which 
varies depending on the choice of some 
skippers to participate in trawl fisheries 
on the West Coast or in AK. 

Response: NMFS acknowledges this 
comment and will make the suggested 
change to the number of participants in 
the ‘‘WA/OR/CA groundfish trawl’’ 
fishery to 160–180. 

Comment 17: Two commenters 
supported the elevation of the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet’’ fishery to Category I 
because the estimated annual serious 
injury and mortality of long-beaked 
common dolphins incidental to the 
fishery exceeds 50 percent of the stock’s 
PBR. One commenter stated that a take 
reduction team must now be convened 
because this fishery interacts with 
strategic marine mammal stocks. 

Response: Since the publication of the 
proposed 2008 LOF, new information 
has become available on the level of 
serious injury and mortality of the CA 

stock of long-beaked common dolphin 
in the ‘‘CA yellowtail, barracuda, and 
white seabass drift gillnet’’ fishery 
which indicates that elevating this 
fishery to Category I is not appropriate 
at this time. The proposed 2008 LOF 
states that, based on observer 
documented interactions in 2003 and 
2004, reported in the draft 2007 SAR for 
long-beaked common dolphin, the 
estimated annual serious injury and 
mortality of the CA stock of long-beaked 
common dolphins in the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet’’ fishery is approximately 82 
percent of the stock’s PBR. However, 
during the public comment on the draft 
2007 SARs, errors were found in the 
reported levels of observer coverage in 
this fishery. The correct levels of 
observer coverage for 2002, 2003, and 
2004, are 11.5 percent, 10.4 percent, and 
17.6 percent, respectively. Based upon 
these observer coverage levels, NMFS 
recalculated the mean annual serious 
injury or mortality of the CA stock of 
long-beaked common dolphin. The 
revised mean annual serious injury or 
mortality in this fishery is 4.7 (0.98) (CV 
in parenthesis), which is 43 percent of 
the stock’s PBR of 11. Based upon these 
revisions to the draft 2007 SAR, the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet’’ fishery will remain a 
Category II fishery, and will not be 
elevated to a Category I fishery as 
proposed in the proposed 2008 LOF. 
The strategic stock classification of the 
CA stock of long-beaked common 
dolphins remains supported by the 
updated information in the SAR. Please 
also see the response to Comment 4 in 
this rule for additional information. 

In April 2007, the Pacific Offshore 
Cetacean Take Reduction Team 
(POCTRT) considered CA State gillnet 
fisheries at their team meeting, 
including the ‘‘CA yellowtail, 
barracuda, and white seabass drift 
gillnet’’ fishery, and the possible 
impacts on marine mammals. The 
POCTRT made a number of 
recommendations to NMFS related to 
these fisheries, including expanding 
observer coverage, encouraging research 
and information sharing on methods to 
reduce marine mammal bycatch, and 
adding representatives from these 
fisheries and an additional CDFG 
advisor to the POCTRT to address 
marine mammal bycatch in state gillnet 
fisheries. NMFS and the POCTRT are 
considering expanding the scope of the 
POCTRT to include CA gillnet fisheries, 
including the ‘‘CA yellowtail, 
barracuda, and white seabass drift 
gillnet’’ fishery. Please see response to 
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comment 6 in this rule for more 
information on Take Reduction Teams. 

Comment 18: One commenter 
recommended NMFS remove short- 
finned pilot whales from the list of 
species incidentally killed or injured in 
the Category II ‘‘CA squid purse seine’’ 
fishery for two reasons. First, the 
information presented in the draft 2007 
SAR for the CA squid purse seine 
fishery does not reflect the best 
available science. The SAR states that 
the fishery is ‘‘not currently monitored, 
and has expanded markedly since 
1992.’’ However, NMFS Southwest 
Region observer data from the CA 
Coastal Pelagic Purse Seine Observer 
Program indicates that 95 pilot whale 
interaction-free trips were observed 
from July 2004 to March 2007. Second, 
the draft 2007 SAR assigns each of the 
14 incidents of ‘‘undetermined’’ 
strandings of short-finned pilot whales 
as ‘‘probably’’ the result of interactions 
with the ‘‘CA squid purse seine’’ 
fishery. However, the SAR does not 
provide clear evidence for this 
determination. Since NMFS does not 
typically assign fishery-specific 
mortality from fishery interaction 
stranding events in the absence of clear 
evidence (for example, several East 
Coast species covered under TRPs 
including harbor porpoise, bottlenose 
dolphins, and large whales), then it 
should not be done in this case. 

Response: NMFS acknowledges the 
error in the draft 2007 SAR regarding 
the monitoring of the ‘‘CA squid purse 
seine’’ fishery and it will be corrected in 
the final 2007 SAR. NMFS has reviewed 
the report with records of the stranded 
short-finned pilot whales from 1975 
through 1990 and has concluded that 
the strandings were most likely caused 
by interactions with the purse seine 
fishery for squid. This is based upon the 
location and time of the strandings and 
the operation of the squid fishery in the 
same area and time and other details 
from the stranding. NMFS notes that 
there have been no observed takes of 
short-finned pilot whales in this fishery 
since the observer program began in 
2004. However, observer coverage in 
this fishery is quite low at less than 2 
percent annually. The recommendation 
to remove short-finned pilot whales 
from the list of marine mammals 
incidentally killed in the squid purse 
seine fishery will be further reviewed by 
NMFS when more observer information 
becomes available. NMFS will continue 
to monitor this fishery and consider the 
recommendation to remove short-finned 
pilot whales, CA/OR/WA stock, from 
the list of species incidentally killed or 
injured in the ‘‘CA squid purse seine’’ 
fishery for the 2009 LOF. 

Comment 19: One commenter 
requested a review of the Category II 
‘‘CA squid purse seine’’ fishery 
interaction with a species listed as 
‘‘common dolphin, unknown’’ and 
removal of this species from the list of 
species incidentally killed or injured in 
this fishery if supported by the data. 
The CA Coastal Pelagic Purse Seine 
Observer Program data contains an 
observed ‘‘1 dead unidentified common 
dolphin’’ off Santa Barbara on January 3, 
2005. The observer data also indicated 
that a group of seven unidentified 
common dolphins were sighted near the 
vessel during this particular haul. The 
commenter requests that NMFS re- 
examine this interaction and determine 
whether the animals’ location, group 
size, and time of capture might better 
match the survey distribution and group 
observations for short-beaked common 
dolphins than for long-beaked common 
dolphins. Given the recent increased 
abundance reported for short-beaked 
common dolphins and virtual 
disappearance of long-beaked common 
dolphins in CA waters, the commenter 
believes the animal interaction was 
likely with a short-beaked common 
dolphin. 

Response: There is insufficient 
information available to identify the 
species of common dolphin observed 
taken in the ‘‘CA squid purse seine’’ 
fishery. Both species, long-beaked 
common dolphins and short-beaked 
common dolphins, utilize much of the 
same habitat and overlap in areas with 
this fishery. Therefore, it is possible that 
either species could have been taken. 

Comment 20: One commenter 
recommended that the ‘‘strategic’’ 
designation for the long-beaked 
common dolphin be viewed with 
extreme caution in the 2008 LOF. The 
draft 2007 SAR and proposed 2008 LOF 
do not adequately reflect the stock’s 
high interannual variability. Despite a 
slight increase in human interactions 
from 11 to 17 animals, the observed 
population plummeted causing the PBR 
to drop from 242 animals to 11 animals 
reported in the draft 2007 SAR. Clearly 
the reason for the strategic listing is not 
fishery interactions but likely 
environmental in nature, and the LOF 
should clearly reflect this. 

Response: It is the purpose of the LOF 
to categorize fisheries based on their 
level of mortality and serious injury of 
a marine mammal stock relative to the 
stock’s PBR level. It is not the purpose 
or intent of the LOF to determine a 
stock’s PBR or status as strategic. The 
factors leading to a stock’s designation 
as ‘‘strategic’’ are irrelevant for the 
purposes of categorization fisheries on 
the LOF. NMFS urges the commenter to 

present these comments during the 
public comment period for the draft 
2008 SARs, as the comment period for 
the 2007 SARs has closed. 

One error was found in the draft 2007 
SAR during public review related to 
long-beaked common dolphins and 
takes in the CA small mesh drift gillnet 
fishery for white seabass, yellowtail, 
and barracuda; the fishery was observed 
at 11.5 percent, 10.4 percent and 17.6 
percent respectively in 2002, 2003, and 
2004, and one serious injury or 
mortality was observed in 2003 and one 
in 2004, with none observed in 2002. 
The draft SAR does not list the 2004 
observer coverage and assigned the 
observed takes of long-beaked common 
dolphins to the years 2002 and 2003. 
This error will be corrected in the final 
2007 SARs and will lower the mean 
annual takes estimate for this stock to 
from 17 to 12.5, but this adjustment 
does not change the strategic 
designation of this stock. 

Comment 21: One commenter stated 
that the Category II Bering Sea Aleutian 
Islands (BSAI) Pacific cod longline 
fishery has a high level of observer 
coverage and effort is known, yet catch 
is used as a proxy for estimating effort. 
A proxy is not needed in cases where 
observer coverage is high and effort is 
known. Also, the Science and Statistical 
Committee (SSC) of the North Pacific 
Fishery Management Council stated in 
minutes from its February 2005 meeting 
that NMFS should ‘‘ explore the use of 
direct measures of fishing effort (instead 
of using catch as a proxy for effort) in 
future analyses at least when and where 
possible.’’ 

Response: The response to Comment 
15 in the final LOF for 2005 states that 
catch is the only data that can be used 
to measure effort for all vessels, seasons, 
and areas, to measure relative levels of 
effort (71 FR 247, 4 January 2006). 
NMFS took note of the recommendation 
made by the North Pacific Fishery 
Management Council’s SSC to consider 
other measures of fishing effort, and 
discussed this with the analyst. At this 
time, catch remains the best method of 
quantifying observed and total fishing 
effort. Should another measure of effort 
become available that can be used for all 
vessels, seasons, and areas, NMFS will 
consider modifying the analytical 
approach. 

Comment 22: One commenter noted 
that, according to a study by Perez in 
2004, 68 percent of longline hauls from 
1998–2003 were sampled by observers. 
Also, NMFS stated in 2000 (in a Pacific 
cod paper) that 94 percent of the BSAI 
Pacific cod longline harvest came from 
observed vessels. 
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Response: The response to Comment 
25 in the final LOF for 2005 (71 FR 247, 
4 January 2006) describes why there is 
a difference between the percent of 
hauls observed (or the percent of hooks 
observed, or the percent of sets 
observed) and the percent of boats 
observed. Also, NMFS notes that the 
commenter did not provide citations for 
the literature referenced in the 
comment. 

Comment 23: One commenter asked 
NMFS to explain certain observer 
percentages and associated expansions 
of takes in the 2006 SARs associated 
with the Category II BSAI Pacific cod 
longline fishery. The 2006 SAR for 
ribbon seal lists one take in 2001 
(although the most recent 5–year period 
of 2002–2006 should make this 
interaction drop out), which is 
expanded to 3.0 takes with observer 
coverage of 29.5 percent; for Steller sea 
lion (Western stock) lists one take in 
2002, expanded to 3.7 takes with 
observer coverage of 29.6 percent; and 
for killer whale (Eastern North Pacific 
Alaska resident) lists one take in 2003, 
expanded to 4.2 takes with observer 
coverage of 29.9 percent. Why does one 
take, at the same stated level of observer 
coverage (29 percent) expand to a range 
of 3 to 4.2 takes depending on the stock? 

Response: To provide as precise an 
estimate of marine mammal bycatch as 
possible, fishery effort and observed 
marine mammal serious injury/ 
mortality levels are stratified by fishery, 
geographic area and by 2–week period. 
The percent observer coverage reflected 
in the SARs is an average percent 
observer coverage, not the percent for 
each strata. Thus, users of the SARs 
cannot use the reported percent 
observer coverage in the SARs to 
directly calculate an estimated marine 
mammal serious injury/mortality from 
the observed serious injury/mortality 
level. 

Comment 24: One commenter 
questioned why the observer coverage 
in these SARs listed as 29 percent when 
94 percent of the BSAI pacific cod 
longline catch comes from observed 
vessels (NMFS 2000 Pacific cod paper) 
and 68 percent of the catch comes from 
observed sets (Perez 2004)? 

Response: Please see response to 
comment 22. Also, NMFS notes that the 
commenter did not provide citations for 
the literature referenced in the 
comment. 

Comment 25: One commenter stated 
that the formula used to estimate PBR 
for the strategic Central North Pacific 
stock of humpback whales uses a 
population estimate from 1993, which 
causes several fisheries that interact 
with this stock to be classified as 

Category II. However, all studies 
indicate that this stock is steadily 
increasing. A 2001 study calculates an 
annual growth rate increase of 7 percent 
(now used as r max) and a 2004 study 
calculates an annual growth rate 
increase of 10 percent. A 2002 study of 
the Southeast humpback stock reports 
that estimates are substantially higher 
and that the abundance has increased in 
recent years. The commenter cites the 
GAMMS workshop report (Wade and 
Angliss, 1996) which states, ‘‘ The SARs 
should be revised whenever new 
information becomes available on 
abundance, mortality, r max, or stock 
structure ‘‘ Why then is the 1993 
estimate still used if growth population 
has been 7 percent–10 percent 
annually? 

Response: This is a comment that 
related to the Stock Assessment Reports, 
not the proposed List of Fisheries for 
2008. In short, a change in the 
abundance estimate will be made when 
the results of a recent basin-wide study 
of North Pacific humpback whales is 
available in 2009 or 2010. 

Comment 26: One commenter 
questioned the use of 16–year old data 
to categorize the Prince William Sound 
salmon drift gillnet fishery as Category 
II. The categorization is partly due to 
estimated takes of Stellar sea lions 
(Western stock) observed in 1990–1991, 
when 0 and 2 takes of Stellar sea lions 
were observed in 1990–1991, 
respectively. With 4–5 percent observer 
coverage the take expanded to 29, or 
14.5 takes per year, comprising 50 
percent of all fishing mortality of Stellar 
sea lions (Western stock). 

Response: NMFS agrees that marine 
mammal interaction data used to 
classify commercial fisheries should be 
as current as is practicable to ensure 
that the estimated levels of serious 
injury and mortality reflect current 
fishing practices and conditions. In 
some cases, information on marine 
mammal serious injury and mortality is 
quite dated. Currently there are eleven 
Category II state-managed fisheries in 
Alaska on the LOF. Since 1990, seven 
Category II fisheries have been observed. 
Of those, two have been reclassified 
from Category II to Category III because 
the observer program documented very 
low levels of marine mammal serious 
injuries and mortalities that occurred 
incidental to these fisheries. Six state- 
managed Category II fisheries have 
never been observed. With currently 
available funds, only one fishery can be 
observed at a time due to the high cost 
of the observer programs. There have 
also been interim years with no Alaska 
state-managed fishery observed. Ideally, 
NMFS would observe each of these 

fisheries every five years to ensure data 
quality and timeliness. However, 
without the availability of newer 
information, NMFS must rely on the 
best available information. 

Comment 27: One commenter noted 
that the fishery description for the 
Category II AK Metlakatla/Annette 
Island salmon drift gillnet fishery is 
incorrect. The proposed 2008 LOF states 
that this fishery is managed by the 
ADFG with a tribal portion separate 
from the Category II ‘‘AK Southeast 
salmon drift gillnet’’ fishery only for 
regulation purposes. The commenter 
states that this fishery is an exclusively 
tribal fishery managed exclusively by 
the tribe. There is no relation or 
connection with any state fishery or 
management by any other state or 
Federal agency. 

Response: NMFS agrees and the 
change has been made to the final 2008 
LOF. 

Comments on Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Comment 28: One commenter stated 
that all of the butterfish and Illex and 
Loligo squid fisheries on the East coast 
are bottom trawl fisheries, yet the 
proposed 2008 LOF defines them as 
Mid-Atlantic mid-water trawl fisheries. 
The mackerel fishery consists primarily 
of mid-water trawlers, but also includes 
bottom trawls. This information can be 
found in the most recent stock 
assessments for each fish and squid 
species at: http://www.nefsc.noaa.gov/ 
nefsc/publications/series/crdlist.htm. In 
addition, butterfish were deemed 
overfished in 2005 and there is no 
longer a directed fishery. Trip limits and 
a very low bycatch quota will be in 
place for 2008. 

Response: NMFS agrees that based on 
how some trawl gear is fished in the 
Illex and Loligo squid fisheries, the 
current ‘‘Mid-Atlantic mid-water trawl’’ 
designation for the Illex and Loligo 
squid fisheries may not be an 
appropriate description of the fishing 
gear used for these specific Mid-Atlantic 
fisheries. However, in the past NMFS 
has also received information that 
suggests that the Illex and Loligo squid 
fisheries utilize their trawl gear in a 
more traditional mid-water trawl fishing 
operation. Therefore, NMFS believes 
that it would be inappropriate to re- 
classify this fishery in this 2008 final 
LOF. NMFS will consult with the 
Atlantic Trawl Gear Take Reduction 
Team and the Northeast Fisheries 
Science Center to determine a more 
appropriate characterization. NMFS will 
then propose any necessary changes in 
the 2009 proposed LOF, allowing 
adequate time for public comment. The 
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inclusion of the butterfish fishery 
within the ‘‘Mid-Atlantic mid-water 
trawl’’ fishery will also be addressed 
and examined at that time. 

Comment 29: One commenter 
reiterated their comment from the 2007 
LOF raising concern over NMFS’ failure 
to adequately classify certain Gulf of 
Mexico fisheries as Category I or II 
based on known or estimated mortality 
and serious injury of marine mammals 
in those fisheries. The commenter 
specifically recommended NMFS 
elevate the Gulf of Mexico blue crab 
trap/pot fishery to at least a Category II 
and perhaps a Category I, and the Gulf 
of Mexico menhaden purse seine fishery 
to a Category I, based on known or 
likely impacts to bottlenose dolphin 
stocks. 

Response: NMFS does not believe 
elevation of the ‘‘Gulf of Mexico blue 
crab trap/pot’’ fishery or ‘‘Gulf of 
Mexico menhaden purse seine’’ fishery 
is warranted at this time. There is no 
observer program for either of these 
fisheries; therefore, NMFS relies on 
stranding data and fishermen self- 
reports to document fishery interactions 
with marine mammals. Available data 
from both of these sources do not justify 
a reclassification of either fishery at this 
time. However, NMFS will continue 
monitoring fishermen self-reports and 
stranding data, as well as enhance 
stranding response in the Gulf of 
Mexico, which has been low, 
particularly following Hurricanes 
Katrina and Rita. Observer coverage for 
both these fisheries also remains a 
priority when resources become 
available. 

Available data indicate interactions 
with marine mammals occurred in both 
fisheries between 2002–2006. In the 
Gulf of Mexico blue crab trap/pot 
fishery, stranding data indicate there 
were two confirmed bottlenose dolphin 
interactions with crab pot fishing gear 
between 2002–2006, one alive and one 
dead. In the same period, four dead 
bottlenose dolphins stranded with rope 
or rope marks that may have been from 
trap/pot gear, but cause of death could 
not be determined. NMFS acknowledges 
these numbers may underestimate the 
number of interactions that are 
occurring. However, interpreting the 
data is difficult due to limitations of the 
stranding network to accurately 
document human interactions, and 
insufficient information on bottlenose 
dolphin abundance and stock structure 
in the Gulf of Mexico to calculate PBR 
or quantify the impacts of fishery 
interactions on bottlenose dolphin 
stocks. 

The ‘‘Gulf of Mexico menhaden purse 
seine’’ fishery was observed by 

researchers from Louisiana State 
University in 1992, 1994, and 1995. The 
observers documented nine bottlenose 
dolphin captures, three of which were 
mortalities. Using observed and total 
fishery effort data, the number of takes 
was linearly extrapolated to an estimate 
of 68 animals. On the basis of this 
information, the fishery was elevated 
from Category III to Category II on the 
1999 LOF (64 FR 9067, February 24, 
1999). Since that time, there has been no 
observer coverage in this fishery. 
Fishermen self-reports through the 
MMAP reveal five bottlenose dolphin 
mortalities from 2002–2006, with two 
mortalities in 2002, one in 2004, and 
two in 2005. One of these animals was 
believed to have been dead prior to 
capture. However, information gathered 
under the MMAP cannot be verified and 
it is not possible to extrapolate these 
numbers to obtain an estimate of total 
takes in this fishery. 

The current lack of information on 
bottlenose dolphin abundance and stock 
structure in the Gulf of Mexico 
combined with a low level of stranding 
response, particularly following 
Hurricanes Katrina and Rita, make it 
difficult to assess the population-level 
impacts of either of these fisheries. For 
example, the percentage of stranded 
animals that are necropsied is low (FL, 
TX, and AL necropsied over 50 percent 
of all stranded marine mammals from 
2002–2006, but MS and LA had much 
lower necropsy rates, 16 percent and 3 
percent, respectively), making 
documentation of human interactions 
difficult. NMFS is focused on building 
capacity in the Gulf and increasing the 
level and quality of stranding response. 
NMFS held workshops in LA and MS in 
September 2007 to raise awareness of 
marine mammal management 
challenges in the Gulf of Mexico and to 
enhance marine mammal stranding 
response. NMFS staff met with 
representatives from state fishery and 
wildlife management agencies, marine 
mammal stranding networks, research 
institutions, universities, Sea Grant, and 
other Federal agencies to identify ways 
to better manage protected and 
endangered marine mammals in the 
Gulf of Mexico. Furthermore, NMFS 
intends to provide additional training 
workshops in 2008 to enhance the 
stranding network’s capacity for 
identifying and documenting human 
interaction, and instruction on 
conducting necropsies. NMFS expects 
these efforts to increase the effectiveness 
of the stranding networks and better 
inform management decisions in the 
future. 

Comment 30: One commenter 
reiterated concerns raised in their letters 

on the 2003 through 2007 LOFs 
recommending that NMFS expedite its 
investigation of bottlenose dolphin 
stock structure and reevaluate the 
classification of Gulf of Mexico 
fisheries. The commenter further 
recommended that NMFS expand its 
efforts to collect reliable information on 
serious injury and mortality of marine 
mammals incidental to Gulf of Mexico 
fisheries, with priority given to 
instituting an observer program for the 
menhaden purse seine fishery and 
expanding efforts to evaluate bottlenose 
dolphin entanglement in the blue crab 
trap/pot fishery. NMFS has initiated 
efforts to address some of these issues 
and has indicated that it intends to 
reevaluate these fisheries as new 
information becomes available, 
particularly information regarding the 
stock structure of bottlenose dolphins in 
the Gulf of Mexico. Nonetheless, the 
commenter remains concerned about 
marine mammal interactions with Gulf 
of Mexico fisheries, believes that more 
active management is needed in this 
region, and therefore reiterates its 
previous recommendations. 

Response: NMFS agrees that 
collection of reliable information on 
serious injury and mortality of marine 
mammals in the Gulf of Mexico is 
essential. NMFS is making efforts to 
more actively manage marine mammals 
and build capacity in this area to: (1) 
address significant data gaps regarding 
the distribution, abundance, stock 
structure, and health of marine 
mammals; (2) enhance stranding 
response capabilities to better 
understand threats to marine mammals 
in the Gulf of Mexico ecosystem, and (3) 
ensure constituents are informed 
regarding NMFS efforts, threats to the 
ecosystem, and mitigation strategies to 
further reduce impacts to marine 
mammals. See the response to Comment 
29 regarding efforts to enhance 
stranding network coverage and 
response in the Gulf of Mexico. 

Managing bottlenose dolphin stocks 
in the Gulf of Mexico is especially 
challenging due to lack of data, 
particularly regarding abundance and 
stock structure. There is currently no 
PBR calculated for coastal stocks or bay, 
sound, and estuarine stocks, so NMFS is 
unable to assess the population-level 
impacts of fishery-related serious 
injuries and mortalities. To address this, 
NMFS is working towards updating 
estimates of bottlenose dolphin 
abundance and refining our 
understanding of bottlenose dolphin 
stock structure in the Gulf of Mexico. 
Specifically, in July and August 2007, 
NMFS completed a ship-based survey of 
the Gulf of Mexico continental shelf 
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from 20 m (65.6 ft) depth to 500 m (1640 
ft) depth from Cedar Key, FL, to 
Brownsville, TX, which included line- 
transect abundance surveys and the 
collection of over 200 bottlenose 
dolphin biopsies for stock structure 
analysis. In 2007, NMFS also completed 
winter and summer aerial line-transect 
abundance surveys of coastal bottlenose 
dolphin stocks (shore to 20 m [65.6 ft] 
depth) from Key West to the MS River 
delta. NMFS has also worked on bay, 
sound, and estuarine stocks, conducting 
a photo-ID mark-recapture study and 
biopsy sampling in Choctawhatchee 
Bay, FL in July and August 2007 and 
biopsy sampling in Mississippi Sound 
in 2005 and 2006. Data collected during 
these surveys are currently being 
analyzed, and updated information on 
population abundance and stock 
structure should be available in the 
2008 SARs. Once this information is 
available and PBR is calculated for each 
stock, NMFS will be better able to assess 
the impacts of mortality and serious 
injury of marine mammals associated 
with commercial fisheries in the Gulf. 
Observer coverage remains a priority for 
Gulf of Mexico fisheries, when 
resources become available. 

Comment 31: One commenter stated 
that the number of vessels listed in the 
proposed 2008 LOF for the Category II 
Gulf of Mexico menhaden purse seine 
fishery is incorrect. Table 2 lists 50 
vessels as operating in this fishery; 
however, 1999 was the last year that the 
number of vessels in the fishery 
exceeded 50. Since 2000 there have 
been between 40 and 42 vessels 
annually participating in the fishery, 2 
of which are typically run boats from 
the fishing grounds back to the 
reduction plants and do not actively 
fish. 

Response: NMFS thanks the 
commenter for this information. The 
number of vessels in the Gulf of Mexico 
menhaden purse seine fishery has been 
updated from 50 to 40–42. 

Summary of Changes to the LOF for 
2008 

The following summarizes changes to 
the LOF for 2008 in fishery 
classification, fisheries listed in the 
LOF, the number of participants in a 
particular fishery, and the species and/ 
or stocks that are incidentally killed or 
seriously injured in a particular fishery. 
The classifications and definitions of 
U.S. commercial fisheries for 2008 are 
identical to those provided in the LOF 
for 2007 with the following exceptions. 

Commercial Fisheries in the Pacific 
Ocean 

Fishery Classification 
The ‘‘CA yellowtail, barracuda, and 

white seabass drift gillnet (mesh size 
≥3.5 inches and <14 inches)’’ fishery is 
not elevated to a Category I fishery as 
proposed in the proposed 2008 LOF. 
The mean annual mortality and serious 
injury for the CA stock of long-beaked 
common dolphins was recalculated due 
to errors in the reporting of observer 
coverage for this fishery discovered 
during the public comment period for 
the draft 2007 SARs. Using the correct 
information, the data indicate that the 
annual mortality and serious injury of 
this stock in this fishery is 43 percent, 
not 82 percent, of the stock’s PBR as had 
been reported in the proposed 2008 
LOF. For this reason, the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet (mesh size ≥3.5 inches and 
<14 inches)’’ fishery remains a Category 
II on the final 2008 LOF. 

The superscript ‘‘2’’ is removed from 
Table 1 following the ‘‘CA yellowtail, 
barracuda, and white seabass drift 
gillnet (mesh size ≥3.5 inches and <14 
inches)’’ fishery because it is no longer 
classified by analogy to other gillnet 
fisheries. The current data shows that 
the mortality and serious injury of the 
CA stock of long-beaked common 
dolphin is 43 percent; therefore, it is 
driving the classification of this fishery. 
A superscript ‘‘1’’ is placed next to this 
stock in Table 1 to indicate its role as 
a driving stock. 

Removal of Fisheries from the LOF 

The Category II ‘‘OR blue shark 
floating longline’’ fishery is removed 
from the LOF. 

The Category II ‘‘OR swordfish 
floating longline’’ fishery is removed 
from the LOF. 

Fishery Name and Organizational 
Changes and Clarifications 

The Category II ‘‘CA yellowtail, 
barracuda, and white seabass drift 
gillnet (mesh size >3.5 inches and <14 
inches)’’ fishery is renamed the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet (mesh size ≥3.5 inches and 
<14 inches)’’ fishery. 

The Category III ‘‘CA set and drift 
gillnet fisheries that use a stretched 
mesh size of 3.5 in or less’’ is renamed 
the ‘‘CA set gillnet fishery (mesh size 
<3.5 inches).’’ 

NMFS reviewed the various West 
Coast pot and trap fisheries for 
information on the takes of humpback 
and gray whales in Category III trap/pot 
fisheries on the Pacific Coast. NMFS 
anticipates that incidental serious injury 

and mortality of gray and humpback 
whales in OR and WA crab fisheries is 
unlikely to increase; therefore, NMFS 
did not reclassify the crab pot fisheries 
at this time. NMFS will continue to 
analyze information from the remaining 
pot fisheries along the West Coast for 
potential recategorization of certain 
West Coast trap/pot fisheries in future 
LOFs. 

The fishery description for the 
Category II ‘‘AK Metlakatla/Annette 
Island salmon drift gillnet’’ fishery is 
changed to reflect that the fishery is an 
exclusively tribal fishery managed 
exclusively by the tribe. There is no 
management by any state or Federal 
agency. 

Number of Vessels/Persons 

The estimated number of vessels or 
persons in the Category II ‘‘CA anchovy, 
mackerel, and sardine purse seine’’ 
fishery is updated to 63. 

The estimated number of vessels or 
persons in the Category II ‘‘CA squid 
purse seine’’ fishery is updated to 71. 

The estimated number of vessels or 
persons in the Category III ‘‘HI inshore 
gillnet’’ fishery is updated to 5. 

The estimated number of vessels or 
persons in the Category III ‘‘WA/OR/CA 
groundfish trawl’’ fishery is updated to 
160–180. 

The estimated number of vessels or 
persons in the Category III ‘‘CA 
abalone’’ fishery is updated to zero. 

The estimated number of vessels or 
persons in the Category III ‘‘CA set 
gillnet (mesh size <3.5 inches)’’ fishery 
(renamed from the ‘‘CA set and drift 
gillnet fisheries that use a stretched 
mesh size of 3.5 in or less’’ fishery in 
this final rule) is updated to 304. 

List of Species That are Incidentally 
Injured or Killed 

The Hawaiian stocks of striped 
dolphin and Bryde’s whale are added to 
the list of marine mammal species and 
stocks incidentally injured or killed in 
the Category I ‘‘HI swordfish, tuna, 
billfish, mahi mahi, wahoo, oceanic 
sharks longline/set line’’ fishery. 

The Gulf of Alaska, Aleutian Islands, 
and Bering Sea transient stock of killer 
whales is removed from the list of 
marine mammal species and stocks 
incidentally injured or killed in the 
Category II ‘‘AK Bering Sea and 
Aleutian Islands Pacific cod longline’’ 
fishery and the Category III ‘‘AK Bering 
Sea and Aleutian Islands Greenland 
turbot longline’’ fishery. 
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Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Addition of Fisheries to the LOF 

The ‘‘GA cannonball jellyfish trawl’’ 
fishery is added to the LOF as a 
Category III fishery. 

Removal of Fisheries from the LOF 

The Category III ‘‘U.S. Mid-Atlantic 
hand seine’’ fishery is removed from the 
LOF. 

Fishery Name and Organizational 
Changes and Clarifications 

The estimated number of vessels or 
persons in the Category II ‘‘Gulf of 
Mexico menhaden purse seine’’ fishery 
is updated to 40–42. 

The list of target fish species 
associated with the Category II ‘‘Atlantic 
mixed species trap/pot’’ fishery is 
expanded to include cunner. 

The list of target species associated 
with the Category II ‘‘Southeast Atlantic 
gillnet’’ fishery is updated by removing 
shad. 

The description of the Category II 
‘‘Southeast Atlantic gillnet’’ fishery is 
corrected by clarifying that the fishery is 
also managed under ALWTRP 
implementing regulations. Management 
under the ALWTRP was inadvertently 
left out of the description in the 
proposed rule. 

The boundaries and excluded 
fisheries associated with the Category I 
‘‘Mid-Atlantic gillnet’’ fishery are 
updated through the addition of the 
following language, ‘‘ NC/SC border, but 
not including waters where gillnet 
fisheries are listed as Category II and 
Category III. At this time, these Category 
II and Category III fisheries include: the 
Chesapeake Bay inshore gillnet; NC 
inshore gillnet; DE River inshore gillnet; 
Long Island Sound inshore gillnet; and 
RI, southern MA (to Monomy Island), 
and NY Bight (Raritan and Lower NY 
Bays) inshore gillnet.’’ 

The boundaries and excluded 
fisheries associated with the Category II 
‘‘Atlantic mixed species trap/pot’’ 
fishery are updated through the addition 
of the following language, ‘‘The Atlantic 
mixed species trap/pot fishery (Category 
II) includes all trap/pot operations for 
species from the U.S.-Canada border 
down through the waters east of the 
fishery management demarcation line 
between the Atlantic Ocean and the 
Gulf of Mexico (50 CFR 600.105), but 
does not include the following Category 
I, II, and III trap/pot fisheries: Northeast/ 
Mid-Atlantic American lobster trap/pot; 
Atlantic blue crab trap/pot; FL spiny 
lobster trap/ pot; Southeastern U.S. 
Atlantic, Gulf of Mexico stone crab trap/ 
pot; U.S. Mid-Atlantic eel trap/pot 

fisheries; and the Southeastern U.S. 
Atlantic, Gulf of Mexico golden crab 
fishery (68 FR 1421, January 10, 2003).’’ 

The definition of the Category II 
‘‘Mid-Atlantic flynet’’ fishery, provided 
in the final 2007 LOF (71 FR 70345, 
December 4, 2006), is replaced with the 
following language: ‘‘The flynet fishery 
is a multispecies fishery composed of 
nearshore and offshore components that 
operate along the eastern coast of the 
Mid-Atlantic United States. Flynets are 
high profile trawls similar to bottom 
otter trawls. These nets typically range 
from 80–120 ft (24–36.6 m) in headrope 
length, with wing mesh sizes of 16–64 
in (41–163 cm), following a slow 3:1 
taper to smaller mesh sizes in the body, 
extension, and codend sections of the 
net. The nearshore fishery operates from 
October to April inside of 30 fathoms 
(180 ft–55 m) from NC to NJ. This 
nearshore fishery targets Atlantic 
croaker, weakfish, butterfish, 
harvestfish, bluefish, menhaden , 
striped bass, kingfishes, and other 
finfish species. Flynet fishing is no 
longer permitted south of Cape Hatteras 
in order to protect weakfish stocks. The 
offshore component operates from 
November to April outside of 30 
fathoms (180 ft; 55 m) from the Hudson 
Canyon off NY, south to Hatteras 
Canyon off NC. These deeper water 
fisheries target bluefish, Atlantic 
mackerel, Loligo squid, black sea bass, 
and scup (72 FR 7382, February 15, 
2007). Illex squid are also targeted 
offshore (70–200 fathoms [420–1,200 ft; 
128–366 m]) during summer months 
from May to September.’’ NMFS 
acknowledges that concerns have been 
raised over the possible colloquial 
nature of this fishery and will continue 
working to resolve these concerns. 

The descriptions of the Category II 
‘‘Northeast anchored float gillnet’’, 
‘‘Northeast drift gillnet’’, ‘‘Atlantic blue 
crab trap/pot, and ‘‘Atlantic mixed 
species trap/pot’’ fisheries are updated 
to reflect that each is now also managed 
under ALWTRP implementing 
regulations under a recent rulemaking 
(72 FR 57104, October 5, 2007). 

The description of the Category II 
‘‘Mid-Atlantic haul/beach seine’’ fishery 
is undergoing change, particularly 
pertaining to NC beach gear, due to 
pending rulemakings by NCDMF. An 
updated description of this fishery will 
be provided in a future LOF. 

List of Species That are Incidentally 
Seriously Injured or Killed 

The Northern Gulf of Mexico 
continental shelf and Eastern Gulf of 
Mexico coastal stocks of bottlenose 
dolphins are added to the list of marine 
mammal species and stocks incidentally 

injured or killed in the Category III 
‘‘Southeastern U.S. Atlantic, Gulf of 
Mexico, shark bottom longline/hook- 
and-line’’ fishery. 

The name of the bottlenose dolphin 
stocks incidentally seriously injured or 
killed in the Category I ‘‘Atlantic Ocean, 
Caribbean, Gulf of Mexico large pelagics 
longline’’ and Category III ‘‘Gulf of 
Mexico butterfish trawl’’ fisheries are 
changed from ‘‘Bottlenose dolphin, 
Northern Gulf of Mexico outer 
continental shelf’’ to ‘‘Bottlenose 
dolphin, Northern Gulf of Mexico 
oceanic’’, and from ‘‘Bottlenose dolphin, 
Northern Gulf of Mexico continental 
shelf edge and slope’’ to ‘‘Bottlenose 
dolphin, Northern Gulf of Mexico 
continental shelf.’’ 

The name the humpback whale stock 
incidentally killed/injured in the 
Category I ‘‘Northeast sink gillnet’’, 
Category I ‘‘Northeast/Mid-Atlantic 
American lobster trap/pot’’, Category II 
‘‘Northeast anchored float gillnet’’, and 
Category III ‘‘Gulf of Maine, U.S. Mid- 
Atlantic tuna, shark, swordfish hook- 
and-line/harpoon’’ fisheries is changed 
from ‘‘Western North Atlantic (WNA)’’ 
to ‘‘Gulf of Maine.’’ 

List of Fisheries 

The following two tables list U.S. 
commercial fisheries according to their 
assigned categories under section 118 of 
the MMPA. The estimated number of 
vessels/participants is expressed in 
terms of the number of active 
participants in the fishery, when 
possible. If this information is not 
available, the estimated number of 
vessels or persons licensed for a 
particular fishery is provided. If no 
recent information is available on the 
number of participants in a fishery, the 
number from the most recent LOF is 
used. 

The tables also list the marine 
mammal species and stocks incidentally 
killed or injured in each fishery based 
on observer data, logbook data, 
stranding reports, and fisher reports. 
This list includes all species or stocks 
known to experience mortality or injury 
in a given fishery, but also includes 
species or stocks for which there are 
anecdotal records of interaction. 
Additionally, species identified by 
logbook entries may not be verified. 
Bycatch of species or stocks identified is 
not necessarily driving a fishery’s 
classification in a given Category. NMFS 
has designated those stocks driving a 
fishery’s classification (i.e., the fishery 
is classified based on serious injuries 
and mortalities of a marine mammal 
stock greater than 50 percent [Category 
I], or greater than 1 percent and less 
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than 50 percent [Category II], of a stock’s 
PBR) by a ‘‘1’’ after the stock’s name. 

There are several fisheries classified 
in Category II that have no recently 
documented interactions with marine 
mammals, or interactions that did not 
result in a serious injury or mortality. 
Justification for classifying these 

fisheries as a Category II is by analogy 
to other gear types that are known to 
cause mortality or serious injury of 
marine mammals, as discussed in the 
final LOF for 1996 (60 FR 67063, 
December 28, 1995), and according to 
factors listed in the definition of a 
‘‘Category II fishery’’ in 50 CFR 229.2. 

NMFS has designated those fisheries 
originally listed by analogy in Tables 1 
and 2 by a ‘‘2’’ after the fishery’s name. 

Table 1 lists commercial fisheries in 
the Pacific Ocean (including Alaska); 
Table 2 lists commercial fisheries in the 
Atlantic Ocean, Gulf of Mexico, and 
Caribbean. 

TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

CATEGORY I 

GILLNET FISHERIES: 

CA angel shark/halibut and other species set gillnet 
(>3.5 in. mesh) 

58 California sea lion, U.S. 
Harbor seal, CA 
Harbor porpoise, Central CA1 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Sea otter, CA 
Short-beaked common dolphin, CA/OR/WA 

CA/OR thresher shark/swordfish drift gillnet (≥14 in. 
mesh) 

85 California sea lion, U.S. 
Dall’s porpoise, CA/OR/WA 
Fin whale, CA/OR/WA 
Gray whale, Eastern North Pacific 
Humpback whale, Eastern North Pacific 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Northern right-whale dolphin, CA/OR/WA 
Pacific white-sided dolphin, CA/OR/WA 
Risso’s dolphin, CA/OR/WA 
Short-beaked common dolphin, CA/OR/WA 
Short-finned pilot whale, CA/OR/WA1 
Sperm whale, CA/OR/WA 

LONGLINE/SET LINE FISHERIES: 

HI swordfish, tuna, billfish, mahi mahi, wahoo, oce-
anic sharks longline/set line 

140 Blainville’s beaked whale, HI 
Bottlenose dolphin, HI 
Bryde’s whale, HI 
False killer whale, HI1 
Humpback whale, Central North Pacific 
Pantropical spotted dolphin, HI 
Risso’s dolphin, HI 
Short-finned pilot whale, HI 
Spinner dolphin, HI 
Sperm whale, HI 
Striped dolphin, HI 

CATEGORY II 

GILLNET FISHERIES: 

AK Bristol Bay salmon drift gillnet2 1,903 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S.1 

AK Bristol Bay salmon set gillnet2 1,014 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

AK Cook Inlet salmon set gillnet 745 Beluga whale, Cook Inlet 
Dall’s porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Humpback whale, Central North Pacific1 
Steller sea lion, Western U.S. 

AK Cook Inlet salmon drift gillnet 576 Beluga whale, Cook Inlet 
Dall’s porpoise, AK 
Harbor porpoise, GOA1 
Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK Kodiak salmon set gillnet 188 Harbor porpoise, GOA1 
Harbor seal, GOA 
Sea otter, Southwest AK 
Steller sea lion, Western U.S. 

AK Metlakatla/Annette Island salmon drift gillnet2 60 None documented 

AK Peninsula/Aleutian Islands salmon drift gillnet2 164 Dall’s porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Northern fur seal, Eastern Pacific 

AK Peninsula/Aleutian Islands salmon set gillnet2 116 Harbor porpoise, Bering Sea 
Steller sea lion, Western U.S. 

AK Prince William Sound salmon drift gillnet 541 Dall’s porpoise, AK 
Harbor porpoise, GOA1 
Harbor seal, GOA 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Sea Otter, South Central AK 
Steller sea lion, Western U.S.1 

AK Southeast salmon drift gillnet 481 Dall’s porpoise, AK 
Harbor porpoise, Southeast AK 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific1 
Pacific white-sided dolphin, North Pacific 
Steller sea lion, Eastern U.S. 

AK Yakutat salmon set gillnet2 170 Gray whale, Eastern North Pacific 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific (Southeast AK) 

CA yellowtail, barracuda, and white seabass drift 
gillnet fishery (mesh size ≥3.5 in and <14 in) 

24 California sea lion, U.S. 
Long-beaked common dolphin, CA1 
Short-beaked common dolphin, CA/OR/WA 

WA Puget Sound Region salmon drift gillnet (in-
cludes all inland waters south of US-Canada bor-
der and eastward of the Bonilla-Tatoosh line-Treaty 
Indian fishing is excluded) 

210 Dall’s porpoise, CA/OR/WA 
Harbor porpoise, inland WA1 
Harbor seal, WA inland 

PURSE SEINE FISHERIES: 

AK Southeast salmon purse seine 416 Humpback whale, Central North Pacific1 

AK Cook Inlet salmon purse seine 82 Humpback whale, Central North Pacific1 

AK Kodiak salmon purse seine 370 Humpback whale, Central North Pacific1 

CA anchovy, mackerel, sardine purse seine 63 Bottlenose dolphin, CA/OR/WA offshore1 
California sea lion, U.S. 
Harbor seal, CA 

CA squid purse seine 71 Common dolphin, unknown 
Short-finned pilot whale, CA/OR/WA1 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

CA tuna purse seine2 10 None documented 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands flatfish trawl 26 Bearded seal, AK 
Harbor porpoise, Bering Sea 
Harbor seal, Bering Sea 
Killer whale, AK resident1 
Northern fur seal, Eastern North Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S.1 
Walrus, AK 

AK Bering Sea, Aleutian Islands pollock trawl 120 Dall’s porpoise, AK 
Harbor seal, AK 
Humpback whale, Central North Pacific1 
Humpback whale, Western North Pacific1 
Killer whale, Eastern North Pacific, GOA, Aleutian Is-
lands, and Bering Sea transient1 
Minke whale, AK 
Ribbon seal, AK 
Spotted seal, AK 
Steller sea lion, Western U.S.1 

LONGLINE/SET LINE FISHERIES: 

AK Bering Sea, Aleutian Islands Pacific cod 
longline 

114 Killer whale, AK resident1 
Ribbon seal, AK 
Steller sea lion, Western U.S. 

CA pelagic longline2 6 California sea lion, U.S. 
Risso’s dolphin, CA/OR/WA 

POT, RING NET, AND TRAP FISHERIES: 

AK Bering Sea sablefish pot 6 Humpback whale, Central North Pacific1 
Humpback whale, Western North Pacific1 

CATEGORY III 

GILLNET FISHERIES: 

AK Kuskokwim, Yukon, Norton Sound, Kotzebue 
salmon gillnet 

1,922 Harbor porpoise, Bering Sea 

AK miscellaneous finfish set gillnet 3 Steller sea lion, Western U.S. 

AK Prince William Sound salmon set gillnet 30 Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK roe herring and food/bait herring gillnet 2,034 None documented 

CA set gillnet (mesh size <3.5 inches) 304 None documented 

HI inshore gillnet 5 Bottlenose dolphin, HI 
Spinner dolphin, HI 

WA Grays Harbor salmon drift gillnet (excluding 
treaty Tribal fishing) 

24 Harbor seal, OR/WA coast 

WA/OR herring, smelt, shad, sturgeon, bottom fish, 
mullet, perch, rockfish gillnet 

913 None documented 

WA/OR lower Columbia River (includes tributaries) 
drift gillnet 

110 California sea lion, U.S. 
Harbor seal, OR/WA coast 

WA Willapa Bay drift gillnet 82 Harbor seal, OR/WA coast 
Northern elephant seal, CA breeding 

PURSE SEINE, BEACH SEINE, ROUND HAUL 
AND THROW NET FISHERIES: 

VerDate Aug<31>2005 18:41 Nov 26, 2007 Jkt 214001 PO 00000 Frm 00030 Fmt 4700 Sfmt 4700 E:\FR\FM\27NOR1.SGM 27NOR1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



66071 Federal Register / Vol. 72, No. 227 / Tuesday, November 27, 2007 / Rules and Regulations 

TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

AK Metlakatla salmon purse seine 10 None documented 

AK miscellaneous finfish beach seine 1 None documented 

AK miscellaneous finfish purse seine 3 None documented 

AK octopus/squid purse seine 2 None documented 

AK roe herring and food/bait herring beach seine 8 None documented 

AK roe herring and food/bait herring purse seine 624 None documented 

AK salmon beach seine 34 None documented 

AK salmon purse seine (except Southeast Alaska, 
which is in Category II) 

953 Harbor seal, GOA 

WA/OR sardine purse seine 42 None documented 

HI Kona crab loop net 42 None documented 

HI opelu/akule net 12 None documented 

HI inshore purse seine 23 None documented 

HI throw net, cast net 14 None documented 

WA (all species) beach seine or drag seine 235 None documented 

WA/OR herring, smelt, squid purse seine or 
lampara 

130 None documented 

WA salmon purse seine 440 None documented 

WA salmon reef net 53 None documented 

DIP NET FISHERIES: 

CA squid dip net 115 None documented 

WA/OR smelt, herring dip net 119 None documented 

MARINE AQUACULTURE FISHERIES: 

CA marine shellfish aquaculture unknown None documented 

CA salmon enhancement rearing pen >1 None documented 

CA white seabass enhancement net pens 13 California sea lion, U.S. 

HI offshore pen culture 2 None documented 

OR salmon ranch 1 None documented 

WA/OR salmon net pens 14 California sea lion, U.S. 
Harbor seal, WA inland waters 

TROLL FISHERIES: 

AK North Pacific halibut, AK bottom fish, WA/OR/ 
CA albacore, groundfish, bottom fish, CA halibut 
non-salmonid troll fisheries 

1,530 (330 AK) None documented 

AK salmon troll 2,335 Steller sea lion, Eastern U.S. 
Steller sea lion, Western U.S. 

American Samoa tuna troll < 50 None documented 

CA/OR/WA salmon troll 4,300 None documented 

Commonwealth of the Northern Mariana Islands 
tuna troll 

88 None documented 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

Guam tuna troll 401 None documented 

HI trolling, rod and reel 1,321 None documented 

LONGLINE/SET LINE FISHERIES: 

AK Bering Sea, Aleutian Islands Greenland turbot 
longline 

12 Killer whale, AK resident 

AK Bering Sea, Aleutian Islands rockfish longline 17 None documented 

AK Bering Sea, Aleutian Islands sablefish longline 63 None documented 

AK Gulf of Alaska halibut longline 1,302 None documented 

AK Gulf of Alaska Pacific cod longline 440 None documented 

AK Gulf of Alaska rockfish longline 421 None documented 

AK Gulf of Alaska sablefish longline 412 Sperm whale, North Pacific 
Steller sea lion, Eastern U.S. 

AK halibut longline/set line (State and Federal wa-
ters) 

3,079 Steller sea lion, Western U.S. 

AK octopus/squid longline 7 None documented 

AK state-managed waters groundfish longline/ 
setline (including sablefish, rockfish, and miscella-
neous finfish) 

731 None documented 

American Samoa longline 60 None documented 

WA/OR/CA groundfish, bottomfish longline/set line 367 None documented 

WA/OR North Pacific halibut longline/set line 350 None documented 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands Atka mackerel 
trawl 

8 Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands Pacific cod trawl 87 Harbor seal, Bering Sea 
Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands rockfish trawl 9 None documented 

AK Gulf of Alaska flatfish trawl 52 None documented 

AK Gulf of Alaska Pacific cod trawl 101 Steller sea lion, Western U.S. 

AK Gulf of Alaska pollock trawl 83 Fin whale, Northeast Pacific 
Northern elephant seal, North Pacific 
Steller sea lion, Western U.S. 

AK Gulf of Alaska rockfish trawl 45 None documented 

AK food/bait herring trawl 3 None documented 

AK miscellaneous finfish otter or beam trawl 6 None documented 

AK shrimp otter trawl and beam trawl (statewide 
and Cook Inlet) 

58 None documented 

AK state-managed waters of Cook Inlet, Kachemak 
Bay, Prince William Sound, Southeast AK ground-
fish trawl 

2 None documented 

CA halibut bottom trawl 53 None documented 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

WA/OR/CA groundfish trawl 160-180 California sea lion, U.S. 
Dall’s porpoise, CA/OR/WA 
Harbor seal, OR/WA coast 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, CA/OR/WA 
Steller sea lion, Eastern U.S. 

WA/OR/CA shrimp trawl 300 None documented 

POT, RING NET, AND TRAP FISHERIES: 

AK Aleutian Islands sablefish pot 8 None documented 

AK Bering Sea, Aleutian Islands Pacific cod pot 76 None documented 

AK Bering Sea, Aleutian Islands crab pot 329 None documented 

AK Gulf of Alaska crab pot unknown None documented 

AK Gulf of Alaska Pacific cod pot 154 Harbor seal, GOA 

AK Southeast Alaska crab pot unknown Humpback whale, Central North Pacific (Southeast AK) 

AK Southeast Alaska shrimp pot unknown Humpback whale, Central North Pacific (Southeast AK) 

AK octopus/squid pot 72 None documented 

AK snail pot 2 None documented 

CA lobster, prawn, shrimp, rock crab, fish pot 608 Gray whale, Eastern North Pacific 
Harbor seal, CA 
Humpback whale, Eastern North Pacific 
Sea otter, CA 

OR/CA hagfish pot or trap 25 None documented 

WA/OR/CA crab pot 1,478 Gray whale, Eastern North Pacific 
Humpback whale, Eastern North Pacific 

WA/OR/CA sablefish pot 176 None documented 

WA/OR shrimp pot/trap 254 None documented 

HI crab trap 22 None documented 

HI fish trap 19 None documented 

HI lobster trap 0 Hawaiian monk seal 

HI shrimp trap 5 None documented 

HANDLINE AND JIG FISHERIES: 

AK miscellaneous finfish handline and mechanical 
jig 

100 None documented 

AK North Pacific halibut handline and mechanical 
jig 

93 None documented 

AK octopus/squid handline 2 None documented 

American Samoa bottomfish <50 None documented 

Commonwealth of the Northern Mariana Islands 
bottomfish 

<50 None documented 

Guam bottomfish 200 None documented 

HI aku boat, pole and line 4 None documented 

HI Main Hawaiian Islands, Northwest Hawaiian Is-
lands deep sea bottomfish 

300 Hawaiian monk seal 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

HI inshore handline 307 None documented 

HI tuna handline 298 Hawaiian monk seal 

WA groundfish, bottomfish jig 679 None documented 

Western Pacific squid jig 6 None documented 

HARPOON FISHERIES: 

CA swordfish harpoon 30 None documented 

POUND NET/WEIR FISHERIES: 

AK herring spawn on kelp pound net 452 None documented 

AK Southeast herring roe/food/bait pound net 3 None documented 

WA herring brush weir 1 None documented 

BAIT PENS: 

WA/OR/CA bait pens 13 California sea lion, U.S. 

DREDGE FISHERIES: 

Coastwide scallop dredge 108 (12 AK) None documented 

DIVE, HAND/MECHANICAL COLLECTION FISH-
ERIES: 

AK abalone 0 None documented 

AK clam 156 None documented 

WA herring spawn on kelp 4 None documented 

AK dungeness crab 3 None documented 

AK herring spawn on kelp 363 None documented 

AK urchin and other fish/shellfish 471 None documented 

CA abalone 0 None documented 

CA sea urchin 583 None documented 

HI black coral diving 1 None documented 

HI fish pond N/A None documented 

HI handpick 37 None documented 

HI lobster diving 19 None documented 

HI squiding, spear 91 None documented 

WA/CA kelp 4 None documented 

WA/OR sea urchin, other clam, octopus, oyster, 
sea cucumber, scallop, ghost shrimp hand, dive, or 
mechanical collection 

637 None documented 

WA shellfish aquaculture 684 None documented 

COMMERCIAL PASSENGER FISHING VESSEL 
(CHARTER BOAT) FISHERIES: 

AK/WA/OR/CA commercial passenger fishing ves-
sel 

>7,000 (1,107 AK) Killer whale, stock unknown 
Steller sea lion, Eastern U.S. 
Steller sea lion, Western U.S. 
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TABLE 1 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description Estimated # of vessels/per-
sons 

Marine mammal species and stocks incidentally killed/ 
injured 

HI charter vessel 114 None documented 

LIVE FINFISH/SHELLFISH FISHERIES: 

CA finfish and shellfish live trap/hook-and-line 93 None documented 

List of Abbreviations and Symbols Used in Table 1: AK - Alaska; CA - California; GOA - Gulf of Alaska; HI - Hawaii; OR - Oregon; WA - Wash-
ington 

1 Fishery classified based on serious injuries and mortalities of this stock, which are greater than 1 percent of the stock’s PBR 
2 Fishery classified by analogy. 

TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN 

Fishery Description 
Estimated # of 
vessels/per-

sons 
Marine mammal species and stocks incidentally killed/injured 

CATEGORY I 

GILLNET FISHERIES: 

Mid-Atlantic gillnet >670 Bottlenose dolphin, WNA coastal1 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF1 
Harbor seal, WNA 
Harp seal, WNA 
Humpback whale, Gulf of Maine1 
Long-finned pilot whale, WNA 
Minke whale, Canadian east coast 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA 

Northeast sink gillnet 341 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Fin whale, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF1 
Harbor seal, WNA 
Harp seal, WNA 
Hooded seal, WNA 
Humpback whale, Gulf of Maine1 
Minke whale, Canadian east coast1 
North Atlantic right whale, WNA1 
Risso’s dolphin, WNA 
White-sided dolphin, WNA 

LONGLINE FISHERIES: 

Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics 
longline 

94 Atlantic spotted dolphin, Northern GMX 
Atlantic spotted dolphin, WNA 
Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental shelf 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier’s beaked whale, WNA 
Long-finned pilot whale, WNA1 
Mesoplodon beaked whale, WNA 
Northern bottlenose whale, WNA 
Pantropical spotted dolphin, Northern GMX 
Pantropical spotted dolphin, WNA 
Pygmy sperm whale, WNA1 
Risso’s dolphin, Northern GMX 
Risso’s dolphin, WNA 
Short-finned pilot whale, Northern GMX 
Short-finned pilot whale, WNA1 

TRAP/POT FISHERIES: 
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 
Estimated # of 
vessels/per-

sons 
Marine mammal species and stocks incidentally killed/injured 

Northeast/Mid-Atlantic American lobster trap/pot 13,000 Fin whale, WNA 
Harbor seal, WNA 
Humpback whale, Gulf of Maine1 
Minke whale, Canadian east coast1 
North Atlantic right whale, WNA1 

CATEGORY II 

GILLNET FISHERIES: 

Chesapeake Bay inshore gillnet2 45 None documented 

Gulf of Mexico gillnet2 724 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, and estuarine 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX coastal 

NC inshore gillnet 94 Bottlenose dolphin, WNA coastal1 

Northeast anchored float gillnet2 133 Harbor seal, WNA 
Humpback whale, Gulf of Maine 
White-sided dolphin, WNA 

Northeast drift gillnet2 unknown None documented 

Southeast Atlantic gillnet2 779 Bottlenose dolphin, WNA coastal 

Southeastern U.S. Atlantic shark gillnet 30 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, WNA coastal1 
North Atlantic right whale, WNA 

TRAWL FISHERIES: 

Mid-Atlantic mid-water trawl (including pair trawl) 620 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Long-finned pilot whale, WNA 
Risso’s dolphin, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA1 

Mid-Atlantic bottom trawl >1,000 Common dolphin, WNA1 
Long-finned pilot whale, WNA1 
Short-finned pilot whale, WNA1 

Mid-Atlantic flynet2 21 None documented 

Northeast mid-water trawl (including pair trawl) 17 Harbor seal, WNA 
Long-finned pilot whale, WNA1 
Short-finned pilot whale, WNA1 
White-sided dolphin, WNA 

Northeast bottom trawl 1,052 Common dolphin, WNA 
Harbor porpoise, GME/BF 
Harp seal, WNA 
Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA1 

TRAP/POT FISHERIES: 

Atlantic blue crab trap/pot >16,000 Bottlenose dolphin, WNA coastal1 
West Indian manatee, FL1 

Atlantic mixed species trap/pot2 unknown Fin whale, WNA 
Humpback whale, Gulf of Maine 

PURSE SEINE FISHERIES: 
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 
Estimated # of 
vessels/per-

sons 
Marine mammal species and stocks incidentally killed/injured 

Gulf of Mexico menhaden purse seine 40-42 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
Bottlenose dolphin, Northern GMX coastal1 
Bottlenose dolphin, Western GMX coastal 

Mid-Atlantic menhaden purse seine2 22 Bottlenose dolphin, WNA coastal 

HAUL/BEACH SEINE FISHERIES: 

Mid-Atlantic haul/beach seine 25 Bottlenose dolphin, WNA coastal1 

NC long haul seine 33 Bottlenose dolphin, WNA coastal1 

STOP NET FISHERIES: 

NC roe mullet stop net 13 Bottlenose dolphin, WNA coastal1 

POUND NET FISHERIES: 

VA pound net 187 Bottlenose dolphin, WNA coastal1 

CATEGORY III 

GILLNET FISHERIES: 

Caribbean gillnet >991 Dwarf sperm whale, WNA 
West Indian manatee, Antillean 

DE River inshore gillnet 60 None documented 

Long Island Sound inshore gillnet 20 None documented 

RI, southern MA (to Monomoy Island), and NY Bight 
(Raritan and Lower NY Bays) inshore gillnet 

32 None documented 

Southeast Atlantic inshore gillnet unknown None documented 

TRAWL FISHERIES: 

Atlantic shellfish bottom trawl 972 None documented 

Gulf of Mexico butterfish trawl 2 Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental shelf 

Gulf of Mexico mixed species trawl 20 None documented 

GA cannonball jellyfish trawl 1 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico shrimp trawl >18,000 Bottlenose dolphin, WNA coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
West Indian Manatee, FL 

MARINE AQUACULTURE FISHERIES: 

Finfish aquaculture 48 Harbor seal, WNA 

Shellfish aquaculture unknown None documented 

PURSE SEINE FISHERIES: 

Gulf of Maine Atlantic herring purse seine 30 Harbor seal, WNA 
Gray seal, WNA 

Gulf of Maine menhaden purse seine 50 None documented 

FL west coast sardine purse seine 10 Bottlenose dolphin, Eastern GMX coastal 

VerDate Aug<31>2005 18:41 Nov 26, 2007 Jkt 214001 PO 00000 Frm 00037 Fmt 4700 Sfmt 4700 E:\FR\FM\27NOR1.SGM 27NOR1pw
al

ke
r 

on
 P

R
O

D
1P

C
71

 w
ith

 R
U

LE
S



66078 Federal Register / Vol. 72, No. 227 / Tuesday, November 27, 2007 / Rules and Regulations 

TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 
Estimated # of 
vessels/per-

sons 
Marine mammal species and stocks incidentally killed/injured 

U.S. Atlantic tuna purse seine 5 Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 

LONGLINE/HOOK-AND-LINE FISHERIES: 

Northeast/Mid-Atlantic bottom longline/hook-and-line 46 None documented 

Gulf of Maine, U.S. Mid-Atlantic tuna, shark swordfish 
hook-and-line/harpoon 

26,223 Humpback whale, Gulf of Maine 

Southeastern U.S. Atlantic, Gulf of Mexico, and Carib-
bean snapper-grouper and other reef fish bottom 
longline/hook-and-line 

>5,000 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico shark bottom 
longline/hook-and-line 

<125 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Northern GMX continental shelf 

Southeastern U.S. Atlantic, Gulf of Mexico, and Carib-
bean pelagic hook-and-line/harpoon 

1,446 None documented 

TRAP/POT FISHERIES: 

Caribbean mixed species trap/pot >501 None documented 

Caribbean spiny lobster trap/pot >197 None documented 

FL spiny lobster trap/pot 2,145 Bottlenose dolphin, Eastern GMX coastal 

Gulf of Mexico blue crab trap/pot 4,113 Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX Bay, Sound, & Estuarine 
West Indian manatee, FL 

Gulf of Mexico mixed species trap/pot unknown None documented 

Southeastern U.S. Atlantic, Gulf of Mexico golden crab 
trap/pot 

10 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico stone crab 
trap/pot 

4,453 None documented 

U.S. Mid-Atlantic eel trap/pot >700 None documented 

STOP SEINE/WEIR/POUND NET FISHERIES: 

Gulf of Maine herring and Atlantic mackerel stop seine/ 
weir 

50 Gray seal, Northwest North Atlantic 
Harbor porpoise, GME/BF 
Harbor seal, WNA 
Minke whale, Canadian east coast 
White-sided dolphin, WNA 

U.S. Mid-Atlantic crab stop seine/weir 2,600 None documented 

U.S. Mid-Atlantic mixed species stop seine/weir/pound 
net (except the North Carolina roe mullet stop net) 

751 None documented 

DREDGE FISHERIES: 

Gulf of Maine mussel >50 None documented 

Gulf of Maine, U.S. Mid-Atlantic sea scallop dredge 233 None documented 

U.S. Mid-Atlantic/Gulf of Mexico oyster 7,000 None documented 

U.S. Mid-Atlantic offshore surf clam and quahog dredge 100 None documented 

HAUL/BEACH SEINE FISHERIES: 
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TABLE 2 - LIST OF FISHERIES COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 
Estimated # of 
vessels/per-

sons 
Marine mammal species and stocks incidentally killed/injured 

Caribbean haul/beach seine 15 West Indian manatee, Antillean 

Gulf of Mexico haul/beach seine unknown None documented 

Southeastern U.S. Atlantic, haul/beach seine 25 None documented 

DIVE, HAND/MECHANICAL COLLECTION FISH-
ERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean shellfish dive, 
hand/mechanical collection 

20,000 None documented 

Gulf of Maine urchin dive, hand/mechanical collection >50 None documented 

Gulf of Mexico, Southeast Atlantic, Mid-Atlantic, and 
Caribbean cast net 

unknown None documented 

COMMERCIAL PASSENGER FISHING VESSEL 
(CHARTER BOAT) FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean commercial 
passenger fishing vessel 

4,000 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, WNA coastal 

List of Abbreviations and Symbols Used in Table 2: DE - Delaware; FL - Florida; GA - Georgia; GME/BF - Gulf of Maine/Bay of Fundy; GMX - 
Gulf of Mexico; MA - Massachusetts; NC - North Carolina; VA - Virginia; WNA - Western North Atlantic 

1 - Fishery classified based on serious injuries and mortalities of this stock, which are greater than 1 percent of the stock’s PBR 
2 - Fishery classified by analogy. 

Classification 

During the proposed rulemaking stage 
for this rule, the Chief Counsel for 
Regulation of the Department of 
Commerce certified to the Chief Counsel 
for Advocacy of the Small Business 
Administration that this rule would not 
have a significant economic impact on 
a substantial number of small entities. 
The factual basis leading to the 
certification is repeated below. 

Under existing regulations, all fishers 
participating in Category I or II fisheries 
must register under the MMPA, obtain 
an Authorization Certificate, and pay a 
fee of $25 (with the exception of those 
in regions with a registration process 
integrated with existing state and 
Federal permitting processes). 
Additionally, fishers may be subject to 
a Take Reduction Plan (TRP) and 
requested to carry an observer. The 
Authorization Certificate authorizes the 
taking of marine mammals incidental to 
commercial fishing operations. NMFS 
has estimated that approximately 42,000 
fishing vessels, most of which are small 
entities, operate in Category I or II 
fisheries, and therefore, are required to 
register. However, registration has been 
integrated with existing state or Federal 
registration programs for the majority of 
these fisheries so these fishers do not 
need to register separately under the 

MMPA. Currently, approximately 350 
fishers register directly with NMFS 
under the MMPA authorization 
program. 

Though this final rule will affect 
approximately 350 small entities, the 
$25 registration fee, with respect to 
anticipated revenues, is not considered 
a significant economic impact. If a 
vessel is requested to carry an observer, 
fishers will not incur any direct 
economic costs associated with carrying 
that observer. Potential indirect costs to 
individual fishers required to take 
observers may include: lost space on 
deck for catch, lost bunk space, and lost 
fishing time due to time needed to 
process bycatch data. However, effective 
monitoring will rotate observers among 
a limited number of vessels in a fishery 
at any given time and each vessel within 
an observed fishery has an equal 
probability of being requested to 
accommodate an observer. Therefore, 
the potential indirect costs to individual 
fishers are expected to be minimal since 
observer coverage would only be 
required for a small percentage of an 
individual’s total annual fishing time. In 
addition, section 118 of the MMPA 
states that an observer will not be 
placed on a vessel if the facilities for 
quartering an observer or performing 
observer functions are inadequate or 
unsafe, thereby exempting vessels too 

small to accommodate an observer from 
this requirement. As a result of this 
certification, an initial regulatory 
flexibility analysis is not required and 
was not prepared. In the event that 
reclassification of a fishery to Category 
I or II results in a TRP, economic 
analyses of the effects of that plan will 
be summarized in subsequent 
rulemaking actions. 

This final rule contains collection-of- 
information requirements subject to the 
Paperwork Reduction Act. The 
collection of information for the 
registration of fishers under the MMPA 
has been approved by the Office of 
Management and Budget (OMB) under 
OMB control number 0648–0293 (0.15 
hours per report for new registrants and 
0.09 hours per report for renewals). The 
requirement for reporting marine 
mammal injuries or mortalities has been 
approved by OMB under OMB control 
number 0648–0292 (0.15 hours per 
report). These estimates include the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding these reporting 
burden estimates or any other aspect of 
the collections of information, including 
suggestions for reducing burden, to 
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NMFS and OMB (see ADDRESSES and 
SUPPLEMENTARY INFORMATION). 

Notwithstanding any other provision 
of law, no person is required to respond 
to nor shall a person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act unless that collection of 
information displays a currently valid 
OMB control number. 

This final rule has been determined to 
be not significant for the purposes of 
Executive Order 12866. 

An environmental assessment (EA) 
was prepared under the National 
Environmental Policy Act (NEPA) for 
regulations to implement section 118 of 
the MMPA in June 1995. NMFS revised 
that EA relative to classifying U.S. 
commercial fisheries on the LOF in 
December 2005. Both the 1995 EA and 
the 2005 EA concluded that 
implementation of MMPA section 118 
regulations would not have a significant 
impact on the human environment. This 
final rule does not make any significant 
change in the management of 
reclassified fisheries, and therefore, this 
final rule is not expected to change the 
analysis or conclusion of the 2005 EA. 
If NMFS takes a management action, for 
example, through the development of a 
TRP, NMFS will first prepare an 
environmental document, as required 
under NEPA, specific to that action. 

This final rule will not affect species 
listed as threatened or endangered 
under the Endangered Species Act 
(ESA) or their associated critical habitat. 
The impacts of numerous fisheries have 
been analyzed in various biological 
opinions, and this final rule will not 
affect the conclusions of those opinions. 
The classification of fisheries on the 
LOF is not considered to be a 
management action that would 
adversely affect threatened or 
endangered species. If NMFS takes a 
management action, for example, 
through the development of a TRP, 
NMFS would conduct consultation 
under ESA section 7 for that action. 

This final rule will have no adverse 
impacts on marine mammals and may 
have a positive impact on marine 
mammals by improving knowledge of 
marine mammals and the fisheries 
interacting with marine mammals 
through information collected from 
observer programs, stranding and 
sighting data, or take reduction teams. 

This final rule will not affect the land 
or water uses or natural resources of the 
coastal zone, as specified under section 
307 of the Coastal Zone Management 
Act. 

Dated: November 19, 2007. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. E7–23076 Filed 11–26–07; 8:45 am] 
BILLING CODE 3510–22–S 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 622 

[Docket No. 061121304–7053–02; I.D. 
112006B] 

RIN 0648–AT87 

Fisheries of the Caribbean, Gulf of 
Mexico, and South Atlantic; Reef Fish 
Fishery of the Gulf of Mexico; 
Republication of Gulf Red Snapper 
Interim Management Measures 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Temporary rule; republication 
of interim measures. 

SUMMARY: This temporary rule 
republishes interim measures to reduce 
overfishing of Gulf red snapper that 
were previously implemented via a 
temporary rule published by NMFS on 
April 2, 2007, and extended through 
March 28, 2008, by a temporary rule 
published by NMFS on September 24, 
2007. The interim measures reduce the 
commercial and recreational quotas for 
red snapper, reduce the commercial 
minimum size limit for red snapper, 
reduce the recreational bag limit for 
Gulf red snapper, prohibit the retention 
of red snapper under the bag limit for 
captain and crew of a vessel operating 
as a charter vessel or headboat, and 
establish a target level of reduction of 
shrimp trawl bycatch mortality of red 
snapper. The intended effect of this 
temporary rule is to reinstate the text of 
the interim measures in the Code of 
Federal Regulations that was 
inadvertently removed. 
DATES: This rule is effective November 
27, 2007 through March 28, 2008. 
ADDRESSES: Copies of the final 
environmental impact statement (FEIS) 
and Record of Decision (ROD) prepared 
for the April 2, 2007, temporary final 
rule (72 FR 15617) are available from 
Peter Hood, Southeast Regional Office, 
NMFS, 263 13th Avenue South, St. 
Petersburg, FL 33701. 
SUPPLEMENTARY INFORMATION: The red 
snapper fishery of the Gulf of Mexico is 

managed under the Fishery 
Management Plan (FMP) for the Reef 
Fish Fishery of the Gulf of Mexico, and 
the shrimp fishery is managed under the 
FMP for the Shrimp Fishery of the Gulf 
of Mexico. The FMPs were prepared by 
the Gulf of Mexico Fishery Management 
Council (Council) and are implemented 
under the authority of the Magnuson- 
Stevens Fishery Conservation and 
Management Act (Magnuson-Stevens 
Act) by regulations at 50 CFR part 622. 

NMFS issued a temporary rule (72 FR 
15617, April 2, 2007) under section 
305(c) of the Magnuson-Stevens Act, to 
implement interim measures to reduce 
fishing mortality on red snapper by 
reducing harvest and bycatch levels. 
Specifically, that rule: (1) reduced red 
snapper total allowable catch (TAC) 
from 9.12 million lb (4.14 million kg) to 
6.5 million lb (2.9 million kg), whole 
weight, resulting in a commercial quota 
of 3.315 million lb (1.504 million kg) 
and a recreational quota of 3.185 million 
lb (1.445 million kg); (2) reduced the 
commercial minimum size limit for red 
snapper from 15 inches (38 cm) to 13 
inches (33 cm) total length (TL); (3) 
reduced the daily recreational bag limit 
from four fish to two fish per person and 
prohibits the captain and crew of for- 
hire vessels (charter vessels and 
headboats) from retaining the 
recreational bag limit; and (4) 
established a goal to reduce red snapper 
bycatch mortality in the shrimp fishery 
to 50 percent of the bycatch mortality 
that occurred during 2001–2003. These 
measures remain necessary to address 
overfishing of the red snapper resource. 

Under section 305(c)(3)(B) of the 
Magnuson-Stevens Act, NMFS may 
extend the effectiveness of interim 
measures for one additional period of 
not more than 186 days, provided the 
public has had an opportunity to 
comment on the interim measures and 
the Council is actively preparing 
proposed regulations to address the 
overfishing on a permanent basis. NMFS 
solicited public comments on the 
interim measures in a temporary 
proposed rule (71 FR 75220, December 
14, 2006) and received numerous 
comments. These comments were 
summarized and NMFS’s responses 
were provided in the temporary final 
rule (72 FR 15617, April 2, 2007). The 
Council prepared joint Amendment 27/ 
14 to the Reef Fish and Shrimp FMPs in 
the Gulf of Mexico (Amendment 27/14) 
to address overfishing of red snapper. 
NMFS partially approved Amendment 
27/14 on October 19, 2007. The 
approved portions of the amendment 
include additional measures to end 
overfishing and to rebuild the red 
snapper stock. 
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DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 229 

[Docket No. 080204115–8832–02] 

RIN 0648–AW48 

List of Fisheries for 2009 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce. 
ACTION: Final rule. 

SUMMARY: The National Marine 
Fisheries Service (NMFS) publishes its 
final List of Fisheries (LOF) for 2009, as 
required by the Marine Mammal 
Protection Act (MMPA). The final LOF 
for 2009 reflects new information on 
interactions between commercial 
fisheries and marine mammals. NMFS 
must categorize each commercial fishery 
on the LOF into one of three categories 
under the MMPA based upon the level 
of serious injury and mortality of marine 
mammals that occurs incidental to each 
fishery. The categorization of a fishery 
in the LOF determines whether 
participants in that fishery are subject to 
certain provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. 
DATES: This final rule is effective on 
January 1, 2009. 
ADDRESSES: See SUPPLEMENTARY 
INFORMATION for a listing of all Regional 
Offices. 

Comments regarding the burden-hour 
estimates, or any other aspect of the 
collection of information requirements 
contained in this final rule, should be 
submitted in writing to Chief, Marine 
Mammal and Sea Turtle Conservation 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Silver 
Spring, MD 20910, or to David Rostker, 
OMB, by fax to 202–395–7285 or by e- 
mail to David_Rostker@omb.eop.gov. 
FOR FURTHER INFORMATION CONTACT: 
Melissa Andersen, Office of Protected 
Resources, 301–713–2322; David 
Gouveia, Northeast Region, 978–281– 
9328; Laura Engleby, Southeast Region, 
727–824–5312; Elizabeth Petras, 
Southwest Region, 562–980–3238; Brent 
Norberg, Northwest Region, 206–526– 
6733; Bridget Mansfield, Alaska Region, 
907–586–7642; Lisa Van Atta, Pacific 
Islands Region, 808–944–2257. 
Individuals who use a 
telecommunications device for the 
hearing impaired may call the Federal 
Information Relay Service at 1–800– 
877–8339 between 8 a.m. and 4 p.m. 

Eastern time, Monday through Friday, 
excluding Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Availability of Published Materials 
Information regarding the LOF and 

the Marine Mammal Authorization 
Program, including registration 
procedures and forms, current and past 
LOFs, observer requirements, and 
marine mammal injury/mortality 
reporting forms and submittal 
procedures, may be obtained at: 
http://www.nmfs.noaa.gov/pr/ 
interactions/lof/, or from any NMFS 
Regional Office at the addresses listed 
below. 

Regional Offices 
NMFS, Northeast Region, One 

Blackburn Drive, Gloucester, MA 
01930–2298, Attn: Marcia Hobbs; 

NMFS, Southeast Region, 263 13th 
Avenue South, St. Petersburg, FL 33701, 
Attn: Teletha Mincey; 

NMFS, Southwest Region, 501 W. 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802–4213, Attn: Lyle Enriquez; 

NMFS, Northwest Region, 7600 Sand 
Point Way, NE., Seattle, WA 98115, 
Attn: Permits Office; 

NMFS, Alaska Region, Protected 
Resources, P.O. Box 22668, 709 West 
9th Street, Juneau, AK 99802, Attn: 
Bridget Mansfield; or 

NMFS, Pacific Islands Region, 
Protected Resources, 1601 Kapiolani 
Boulevard, Suite 1100, Honolulu, HI 
96814–4700, Attn: Lisa Van Atta. 

What Is the List of Fisheries? 
Section 118 of the MMPA requires 

NMFS to place all U.S. commercial 
fisheries into one of three categories 
based on the level of incidental serious 
injury and mortality of marine mammals 
occurring in each fishery (16 U.S.C. 
1387(c)(1)). The categorization of a 
fishery in the LOF determines whether 
participants in that fishery may be 
required to comply with certain 
provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. NMFS 
must reexamine the LOF annually, 
considering new information in the 
Marine Mammal Stock Assessment 
Reports (SAR) and other relevant 
sources, and publish in the Federal 
Register any necessary changes to the 
LOF after notice and opportunity for 
public comment (16 U.S.C. 1387 
(c)(1)(C)). 

How Does NMFS Determine in Which 
Category a Fishery Is Placed? 

The definitions for the fishery 
classification criteria can be found in 
the implementing regulations for section 

118 of the MMPA (50 CFR 229.2). The 
criteria are also summarized here. 

Fishery Classification Criteria 
The fishery classification criteria 

consist of a two-tiered, stock-specific 
approach that first addresses the total 
impact of all fisheries on each marine 
mammal stock, and then addresses the 
impact of individual fisheries on each 
stock. This approach is based on 
consideration of the rate, in numbers of 
animals per year, of incidental 
mortalities and serious injuries of 
marine mammals due to commercial 
fishing operations relative to the 
potential biological removal (PBR) level 
for each marine mammal stock. The 
MMPA (16 U.S.C. 1362 (20)) defines the 
PBR level as the maximum number of 
animals, not including natural 
mortalities, that may be removed from a 
marine mammal stock while allowing 
that stock to reach or maintain its 
optimum sustainable population. This 
definition can also be found in the 
implementing regulations for section 
118 of the MMPA (50 CFR 229.2). 

Tier 1: If the total annual mortality 
and serious injury of a marine mammal 
stock, across all fisheries, is less than or 
equal to 10 percent of the PBR level of 
the stock, all fisheries interacting with 
the stock would be placed in Category 
III (unless those fisheries interact with 
other stock(s) in which total annual 
mortality and serious injury is greater 
than 10 percent of PBR). Otherwise, 
these fisheries are subject to the next 
tier (Tier 2) of analysis to determine 
their classification. 

Tier 2, Category I: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than or equal to 50 
percent of the PBR level. 

Tier 2, Category II: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than 1 percent and less 
than 50 percent of the PBR level. 

Tier 2, Category III: Annual mortality 
and serious injury of a stock in a given 
fishery is less than or equal to 1 percent 
of the PBR level. 

While Tier 1 considers the cumulative 
fishery mortality and serious injury for 
a particular stock, Tier 2 considers 
fishery-specific mortality and serious 
injury for a particular stock. Additional 
details regarding how the categories 
were determined are provided in the 
preamble to the proposed rule 
implementing section 118 of the MMPA 
(60 FR 45086, August 30, 1995). 

Because fisheries are categorized on a 
per-stock basis, a fishery may qualify as 
one Category for one marine mammal 
stock and another Category for a 
different marine mammal stock. A 
fishery is typically categorized on the 
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LOF at its highest level of classification 
(e.g., a fishery qualifying for Category III 
for one marine mammal stock and for 
Category II for another marine mammal 
stock will be listed under Category II). 

Other Criteria That May Be Considered 
In the absence of reliable information 

indicating the frequency of incidental 
mortality and serious injury of marine 
mammals by a commercial fishery, 
NMFS will determine whether the 
incidental serious injury of mortality is 
‘‘occasional’’ by evaluating other factors 
such as fishing techniques, gear used, 
methods used to deter marine mammals, 
target species, seasons and areas fished, 
qualitative data from logbooks or fisher 
reports, stranding data, and the species 
and distribution of marine mammals in 
the area, or at the discretion of the 
Assistant Administrator for Fisheries 
(50 CFR 229.2). Further, eligible 
commercial fisheries not specifically 
identified on the LOF are deemed to be 
Category II fisheries until the next LOF 
is published. 

How Does NMFS Determine Which 
Species or Stocks Are Included as 
Incidentally Killed or Seriously Injured 
in a Fishery? 

The LOF includes a list of marine 
mammal species or stocks incidentally 
killed or seriously injured in each 
commercial fishery, based on the level 
of mortality or serious injury in each 
fishery relative to the PBR level for each 
stock. To determine which species or 
stocks are included as incidentally 
killed or seriously injured in a fishery, 
NMFS annually reviews the information 
presented in the current SARs. The 
SARs are based upon the best available 
scientific information and provide the 
most current and inclusive information 
on each stock’s PBR level and level of 
mortality or serious injury incidental to 
commercial fishing operations. NMFS 
also reviews other sources of new 
information, including observer data, 
stranding data, and fisher self-reports. 

In the absence of reliable information 
on the level of mortality or serious 
injury of a marine mammal stock, or 
insufficient observer data, NMFS will 
determine whether a species or stock 
should be added to, or deleted from, the 
list by considering other factors such as: 
changes in gear used, increases or 
decreases in fishing effort, increases or 
decreases in the level of observer 
coverage, and/or changes in fishery 
management that are expected to lead to 
decreases in interactions with a given 
marine mammal stock (such as a fishery 
management plan or a take reduction 
plan). NMFS will provide case-specific 
justification in the LOF for changes to 

the list of species or stocks incidentally 
killed or seriously injured. 

How Does NMFS Determine the Level of 
Observer Coverage in a Fishery? 

Data obtained from observers and the 
level of observer coverage are important 
tools in estimating the level of marine 
mammal mortality and serious injury in 
commercial fishing operations. The best 
available information on the level of 
observer coverage, and the spatial and 
temporal distribution of observed 
marine mammal interactions, is 
presented in the SARs. Starting with the 
2005 SARs, each SAR includes an 
appendix with detailed descriptions of 
each Category I and II fishery in the 
LOF, including observer coverage. The 
SARs generally do not provide detailed 
information on observer coverage in 
Category III fisheries because, under the 
MMPA, Category III fisheries are not 
required to accommodate observers 
aboard vessels due to the remote 
likelihood of mortality and serious 
injury of marine mammals. Information 
presented in the SARs’ appendices 
includes: level of observer coverage, 
target species, levels of fishing effort, 
spatial and temporal distribution of 
fishing effort, characteristics of fishing 
gear and operations, management and 
regulations, and interactions with 
marine mammals. Copies of the SARs 
are available on the NMFS Office of 
Protected Resource’s Web site at: 
http://www.nmfs.noaa.gov/pr/sars/. 
Additional information on observer 
programs in commercial fisheries can be 
found on the NMFS National Observer 
Program’s Web site: http:// 
www.st.nmfs.gov/st4/nop/. 

How Do I Find Out if a Specific Fishery 
Is in Category I, II, or III? 

This final rule includes three tables 
that list all U.S. commercial fisheries by 
LOF Category. Table 1 lists all of the 
fisheries in the Pacific Ocean (including 
Alaska); Table 2 lists all of the fisheries 
in the Atlantic Ocean, Gulf of Mexico, 
and Caribbean; Table 3 lists all U.S.- 
authorized fisheries on the high seas. A 
fourth table, Table 4, lists all fisheries 
managed under applicable take 
reduction plans or teams. 

Are High Seas Fisheries Included on 
the LOF? 

Beginning with the 2009 LOF, NMFS 
includes high seas fisheries in Table 3 
of the LOF, along with the number of 
valid High Sea Fishing Compliance Act 
(HSFCA) permits in each fishery. Many 
fisheries operate in both U.S. waters and 
on the high seas, creating some overlap 
between the fisheries listed in Tables 1 
and 2 and those in Table 3. In these 

cases, the high seas component of the 
fishery is not a separate fishery, but an 
extension of a fishery operating within 
U.S. waters (listed in Table 1 or 2). 
NMFS designates those fisheries in 
Tables 1, 2, and 3 by an ‘‘*’’ after the 
fishery’s name. The number of HSFCA 
permits listed in Table 3 for the high 
seas components of these fisheries 
operating in U.S. waters do not 
necessarily represent additional fishers 
that are not accounted for in Tables 1 
and 2. Many fishers holding these 
permits also fish within U.S. waters and 
are included in the number of vessels 
and participants operating within those 
fisheries in Table 1 and 2. 

How Does NMFS Authorize U.S. Vessels 
To Participate in High Seas Fisheries? 

NMFS issues high seas fishing 
permits, valid for five years, under the 
HSFCA. To fish under a high seas 
permit, a fisher must also possess any 
required permits issued under the 
Magnuson-Stevens Fishery 
Conservation and Management Act 
(MSA) (with the exception of the South 
Pacific Tuna Treaty fisheries, the Pacific 
Tuna Fisheries (Eastern Tropical Pacific 
purse seine vessels) and the South 
Pacific Albacore Troll fishery), and any 
permits issued by NMFS to fish within 
the convention area of a Regional 
Fishery Management Organization. 
Under the current permitting system, 
however, a fisher can obtain a high seas 
permit prior to obtaining any necessary 
MSA permits. Similarly, a fisher may 
have a HSFCA permit that was issued 
prior to changes in permits issued under 
the MSA. Therefore, some fishers 
possess valid HSFCA permits without 
the ability to fish under the permit. For 
this reason, the number of HSFCA 
permits displayed in Table 3 of this 
final rule is likely higher than the actual 
fishing effort by U.S. vessels on the high 
seas. 

As of 2004, NMFS issues HSFCA 
permits only for high seas fisheries 
analyzed in accordance with the 
National Environmental Policy Act 
(NEPA) and the Endangered Species Act 
(ESA). There are currently seven U.S.- 
authorized high seas fisheries: Atlantic 
Highly Migratory Species Fisheries, 
Pacific Highly Migratory Species 
Fisheries, Western Pacific Pelagic 
Fisheries, South Pacific Albacore Troll 
Fishing, Pacific Tuna Fisheries, South 
Pacific Tuna Fisheries, and Antarctic 
Marine Living Resources. The LOF does 
not include the ‘‘Pacific (Eastern 
Tropical) Tuna Fisheries’’ because these 
fisheries are managed under Title III of 
the MMPA, separate from those fisheries 
subject to the LOF under section 118. 
Permits obtained prior to 2004 for 
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fisheries that are no longer authorized 
by the HSFCA, but for which the 5-year 
permit is still valid, are included on the 
LOF as ‘‘unspecified.’’ The 
‘‘unspecified’’ fisheries will be removed 
from the LOF once those permits have 
expired, and the permit holder is 
required to renew the permit under one 
of the seven authorized fisheries. 

The authorized high seas fisheries are 
broad in scope and encompass multiple 
specific fisheries identified by gear type. 
Therefore, the seven U.S.-authorized 
high seas fisheries, exclusive of the 
‘‘Pacific (Eastern Tropical) Tuna 
Fisheries,’’ are subdivided on the LOF 
based on gear type (e.g., trawl, longline, 
purse seine, gillnet, troll, etc.), as listed 
on each fisher’s permit application, to 
provide more detail on composition of 
effort within these fisheries. 

How Does NMFS Categorize High Seas 
Fisheries on the LOF? 

As discussed in the previous sections 
of this preamble, commercial fisheries 
operating within U.S. waters are 
categorized on the LOF based on the 
level of mortality and serious injury of 
marine mammal stocks incidental to 
commercial fishing as related to the 
stock’s PBR level. PBR levels are 
calculated based on the stock’s 
abundance using data presented in the 
SARs. Section 117 of the MMPA (16 
U.S.C. 1386) requires NMFS to prepare 
SARs for marine mammal stocks 
occurring ‘‘in waters under the 
jurisdiction of the United States.’’ 
NMFS does not develop SARs or 
calculate PBR levels for marine mammal 
stocks on the high seas; therefore, NMFS 
does not possess the same information 
to categorize high seas fisheries as is 
used to categorize fisheries operating 
within U.S. waters. 

For this reason, NMFS categorizes the 
majority of high seas fisheries on the 
LOF as Category II. As discussed 
previously in this preamble, Category II 
is the appropriate category for 
commercial fisheries not currently on 
the LOF (e.g., new fisheries) and for 
which NMFS does not have adequate 
information to indicate the frequency of 
incidental mortality and serious injury. 
Classifying a fishery in Category II 
allows NMFS to place observers on 
vessels in that fishery, providing NMFS 
the opportunity to obtain information 
needed to assess the frequency of 
bycatch in that fishery. For fisheries that 
operate both within U.S. waters and on 
the high seas, the high seas component 
of the fishery is classified according to 
the fishery’s status in U.S. waters 
because it is not a separate fishery, but 
an extension of the fishery. Therefore, 
for a Category I or Category III fishery 

operating within U.S. waters, the high 
seas component would also be classified 
as Category I or Category III, 
accordingly. NMFS will continue to 
gather available information on the 
authorized high seas fisheries and 
reclassify fisheries in Table 3, if 
necessary, as more information becomes 
available. 

How Does NMFS Determine Which 
Species or Stocks To Include as 
Incidentally Killed or Seriously Injured 
in a High Seas Fishery? 

All serious injury and mortality of 
marine mammals incidental to 
commercial fishing operations, both in 
U.S. waters and on the high seas, must 
be reported to NMFS. High seas fishers 
are provided with Marine Mammal Take 
Reporting Forms to record such 
incidents. (Very few marine mammal 
takes by U.S. vessels participating in 
high seas fisheries, however, have been 
reported on these forms to date.) 
Observer programs for fisheries 
operating within U.S. waters also collect 
data on the high seas if the vessel 
should cross into high seas waters. 
Additionally, some fisheries that 
operate exclusively on the high seas 
have formal observer programs that 
provide data on interactions. In these 
cases, the MSA, NEPA, or ESA 
documents supporting the authorization 
of the seven U.S.-authorized high seas 
fisheries review observer documented 
interactions and list the marine mammal 
species taken in those fisheries. This 
information is used to identify marine 
mammals killed or injured in these 
fisheries in Table 3 on the LOF. For 
other fisheries without observer data, 
the MSA, NEPA, and ESA documents 
supporting the authorization of the 
seven U.S.-authorized high seas 
fisheries present information on marine 
mammal interactions from anecdotal 
and other reports, which do not always 
specify the marine mammal species 
involved in the interactions. Therefore, 
marine mammal species killed or 
injured in the high seas fisheries 
without observer data that are listed in 
Table 3 are designated as 
‘‘undetermined’’ until additional 
information on marine mammal 
populations and fishery interactions on 
the high seas becomes available. 

For high seas fisheries that are 
extensions of fisheries operating within 
U.S. waters, as discussed above, Table 3 
lists the same marine mammal species 
killed or injured in the high seas 
components of fisheries (excluding 
coastal species that would not be found 
on the high seas) as those killed or 
injured by the component of the fishery 
operating within U.S. waters (Tables 1 

and 2). NMFS assumes that these 
vessels pose the same risk to the species 
on both sides of the Exclusive Economic 
Zone (EEZ) boundary. NMFS will add 
and delete species from the LOF as 
additional information becomes 
available. 

Am I Required To Register Under the 
MMPA? 

Owners of vessels or gear engaging in 
a Category I or II fishery are required 
under the MMPA (16 U.S.C. 1387(c)(2)), 
as described in 50 CFR 229.4, to register 
with NMFS and obtain a marine 
mammal authorization to lawfully take 
a marine mammal incidental to 
commercial fishing. Owners of vessels 
or gear engaged in a Category III fishery 
are not required to register with NMFS 
or obtain a marine mammal 
authorization. 

How Do I Register? 
NMFS has integrated the MMPA 

registration process, the Marine 
Mammal Authorization Program 
(MMAP), with existing state and Federal 
fishery license, registration, or permit 
systems for Category I and II fisheries on 
the LOF. Participants in these fisheries 
are automatically registered under the 
MMAP, and NMFS will issue vessel or 
gear owners an authorization certificate. 
Participants in these fisheries are not 
required to submit registration or 
renewal materials directly under the 
MMAP. The authorization certificate, or 
a copy, must be on board the vessel 
while it is operating in a Category I or 
II fishery, or for non-vessel fisheries, in 
the possession of the person in charge 
of the fishing operation (50 CFR 
229.4(e)). Although efforts are made to 
limit the issuance of authorization 
certificates to only those vessel or gear 
owners that participate in Category I or 
II fisheries, not all state and Federal 
permit systems distinguish between 
fisheries as classified by the LOF. 
Therefore, some vessel or gear owners in 
Category III fisheries may receive 
authorization certificates even though 
they are not required for Category III 
fisheries. Individuals fishing in Category 
I and II fisheries for which no state or 
Federal permit is required must register 
with NMFS by contacting their 
appropriate Regional Office (see 
ADDRESSES). 

How Do I Receive My Authorization 
Certificate and Injury/Mortality 
Reporting Forms? 

All vessel or gear owners that 
participate in Pacific Islands, 
Northwest, or Alaska regional fisheries 
will receive their authorization 
certificates and/or injury/mortality 
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reporting forms via U.S. mail, or with 
their State or Federal license at the time 
of renewal. Vessel or gear owners 
participating in Southwest regional 
fisheries or the Northeast and Southeast 
Regional Integrated Registration 
Program will receive their authorization 
certificates as follows: 

1. Northeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a state or Federal 
permit is required may receive their 
authorization certificate and/or injury/ 
mortality reporting form by contacting 
the Northeast Regional Office at 978– 
281–9300 x6505 or by visiting the 
Northeast Regional Office Web site 
(http://www.nero.noaa.gov/prot_res/ 
mmap/certificate.html) and following 
instructions for printing the necessary 
documents. 

2. Southeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a Federal permit is 
required, as well as fisheries permitted 
by the states of North Carolina, South 
Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, and Texas may 
receive their authorization certificate 
and/or injury/mortality reporting form 
by contacting the Southeast Regional 
Office at 727–824–5312 or by visiting 
the Southeast Regional Office Web site 
(http://sero.nmfs.noaa.gov/pr/pr.htm) 
and following instructions for printing 
the necessary documents. 

3. Southwest Region vessel or gear 
owners participating in Category I or II 
fisheries listed in the final 2008 LOF (72 
FR 66048, published November 27, 
2007) will receive their authorization 
certificate and/or injury/mortality 
reporting form as described above in the 
integrated MMPA registration process. 
A number of California state fisheries 
are being re-categorized as Category II 
fisheries in this final rule, and NMFS is 
working with the State of California to 
streamline the process of registering 
vessel or gear owners participating in 
these fisheries and issuing authorization 
certificates, as required under MMPA 
section 118. Fishermen may contact the 
Southwest Regional Office at 562–980– 
4025 for more information. The 
Southwest Region plans to fully 
integrate all California State Category I 
and II fisheries for the 2009/2010 fishing 
season. 

How Do I Renew My Registration 
Under the MMPA? 

Vessel or gear owners that participate 
in Pacific Islands, Southwest, or Alaska 
regional fisheries are automatically 
renewed and should receive an 
authorization certificate by January 1 of 
each new year. Vessel or gear owners in 
Washington and Oregon fisheries 

receive authorization with each 
renewed state fishing license, the timing 
of which varies based on target species. 
Vessel or gear owners who participate in 
these regions and have not received 
authorization certificates by January 1 or 
with renewed fishing licenses must 
contact the appropriate NMFS Regional 
Office (see ADDRESSES). 

Vessel or gear owners participating in 
Southeast or Northeast regional fisheries 
may receive their authorization 
certificates by calling the relevant 
NMFS Regional Office or visiting the 
relevant NMFS Regional Office Web site 
(see How Do I Receive My 
Authorization Certificate and Injury/ 
Mortality Reporting Forms). 

Am I Required To Submit Reports 
When I Injure or Kill a Marine 
Mammal During the Course of 
Commercial Fishing Operations? 

In accordance with the MMPA (16 
U.S.C. 1387(e)) and 50 CFR 229.6, any 
vessel owner or operator, or gear owner 
or operator (in the case of non-vessel 
fisheries), participating in a Category I, 
II, or III fishery must report to NMFS all 
incidental injuries and mortalities of 
marine mammals that occur during 
commercial fishing operations. ‘‘Injury’’ 
is defined in 50 CFR 229.2 as a wound 
or other physical harm. In addition, any 
animal that ingests fishing gear or any 
animal that is released with fishing gear 
entangling, trailing, or perforating any 
part of the body is considered injured, 
regardless of the presence of any wound 
or other evidence of injury, and must be 
reported. Injury/mortality reporting 
forms and instructions for submitting 
forms to NMFS can be downloaded 
from: http://www.nmfs.noaa.gov/pr/ 
pdfs/interactions/ 
mmap_reporting_form.pdf. Reporting 
requirements and procedures can be 
found in 50 CFR 229.6. 

Am I Required To Take an Observer 
Aboard My Vessel? 

Fishers participating in a Category I or 
II fishery are required to accommodate 
an observer aboard vessel(s) upon 
request. MMPA Section 118 states that 
an observer will not be placed on a 
vessel if the facilities for quartering an 
observer or performing observer 
functions are inadequate or unsafe, 
thereby exempting vessels too small to 
accommodate an observer from this 
requirement. Observer requirements can 
be found in 50 CFR 229.7. 

Am I Required To Comply With Any 
Take Reduction Plan Regulations? 

Fishers participating in a Category I or 
II fishery are required to comply with 
any applicable take reduction plans. 

Table 4 in this final rule provides a list 
of fisheries affected by take reduction 
teams and plans. Take reduction plan 
regulations can be found at 50 CFR 
229.30–35. 

Sources of Information Reviewed for 
the Final 2009 LOF 

NMFS reviewed the marine mammal 
incidental serious injury and mortality 
information presented in the SARs for 
all observed fisheries to determine 
whether changes in fishery 
classification were warranted. The SARs 
are based on the best scientific 
information available at the time of 
preparation, including the level of 
serious injury and mortality of marine 
mammals that occurs incidental to 
commercial fisheries and the PBR levels 
of marine mammal stocks. The 
information contained in the SARs is 
reviewed by regional Scientific Review 
Groups (SRGs) representing Alaska, the 
Pacific (including Hawaii), and the U.S. 
Atlantic, Gulf of Mexico, and Caribbean. 
The SRGs were created by the MMPA to 
review the science that informs the 
SARs, and to advise NMFS on marine 
mammal population status, trends, and 
stock structure, uncertainties in the 
science, research needs, and other 
issues. 

NMFS also reviewed other sources of 
new information, including marine 
mammal stranding data, observer 
program data, fisher self-reports, fishery 
management plans, and ESA 
documents. 

The final LOF for 2009 was based, 
among other things, on information 
provided in the NEPA and ESA 
documents analyzing authorized high 
seas fisheries, and the final SARs for 
1996 (63 FR 60, January 2, 1998), the 
final SARs for 2001 (67 FR 10671, 
March 8, 2002), the final SARs for 2002 
(68 FR 17920, April 14, 2003), the final 
SARs for 2003 (69 FR 54262, September 
8, 2004), the final SARs for 2004 (70 FR 
35397, June 20, 2005), the final SARs for 
2005 (71 FR 26340, May 4, 2006), the 
final SARs for 2006 (72 FR 12774, 
March 19, 2007), the final SARs for 2007 
(73 FR 21111, April 18, 2008), and the 
draft SARs for 2008 (73 FR 40299, July 
14, 2008). The SARs are available at: 
http://www.nmfs.noaa.gov/pr/sars/. 

Fishery Descriptions 
NMFS described each Category I and 

II fishery on the 2008 LOF in the final 
2008 LOF (72 FR 66048, November 27, 
2007). Below, NMFS describes the 
fisheries classified as Category I or II 
fisheries on the 2009 LOF that were not 
so categorized on the 2008 LOF. 
Additional details for Category I and II 
fisheries operating in U.S. waters are 
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included in the SARs, fishery 
management plans (FMPs), and take 
reduction plans (TRPs), or through state 
agencies. Additional details for Category 
I and II fisheries operating on the high 
seas are included in various FMPs, 
NEPA, or ESA documents. 

High Seas Atlantic Highly Migratory 
Species Fisheries 

The Atlantic Highly Migratory 
Species (HMS) high seas fisheries are 
virtually the same as fisheries targeting 
Atlantic HMS within U.S. waters, but 
primarily use pelagic longline gear. 
Atlantic swordfish and bigeye tuna are 
the primary target species on the high 
seas, with Atlantic yellowfin, albacore 
and skipjack tunas, and pelagic sharks 
also caught and retained for sale. 
Bluefin tuna are caught incidental to 
pelagic longline operations, both on the 
high seas and within U.S. waters, and 
may be retained subject to specific target 
catch requirements. 

Within U.S. Atlantic waters, HMS 
commercial fishers use several gear 
types. Authorized gear for tuna include 
rod and reel, handlines, bandit gear, 
harpoon, pelagic longline, trap (pound 
net and fish weir), and purse seine. 
Purse seines used to target bluefin tuna 
must have a mesh size of less than or 
equal to 4.5 in (11.4 cm) and at least 24- 
count thread throughout the net. Only 
rod and reel gear may be used to target 
billfish and commercial possession of 
Atlantic billfish is prohibited. 
Authorized gear for sharks includes rod 
and reel, handline, bandit gear, longline, 
and gillnet. Gillnets must be less than or 
equal to 2.5 km (1.6 mi) in length and 
must remain attached to the vessel 
except during net checks. Authorized 
gear for swordfish includes handline, 
handgear (including buoy gear), and 
longline for north Atlantic swordfish, 
and longline for south Atlantic 
swordfish. North Atlantic swordfish 
incidentally taken in squid trawls may 
be retained by federally permitted 
vessels. The fishery management area 
for Atlantic HMS includes U.S. waters 
and the adjacent high seas. 

Atlantic HMS are managed under 
regulations implementing the 
Consolidated Atlantic HMS FMP (2006), 
under the authority of the MSA and the 
Atlantic Tunas Convention Act (ATCA). 
Regulations issued under the MSA 
address the target fish species, as well 
as bycatch of species protected by the 
ESA, MMPA, and Migratory Bird Treaty 
Act. The MSA regulations (50 CFR part 
635) require vessel owners and 
operators targeting Atlantic HMS with 
longline or gillnet gear to complete 
protected species (sea turtles and 
marine mammals) safe handling, 

release, and identification workshops. 
The regulations also require shark 
dealers to complete an Atlantic shark 
identification workshop. 

The high seas components of Atlantic 
HMS fisheries (Table 3) are extensions 
of various Category I, II, and III fisheries 
operating in U.S. waters (Table 2). The 
longline fishery targeting Atlantic HMS 
in U.S. waters is the Category I, 
‘‘Atlantic Ocean, Caribbean, Gulf of 
Mexico large pelagics longline fishery.’’ 
NMFS has issued proposed regulations 
to implement the Pelagic Longline Take 
Reduction Plan (PLTRP) for this fishery 
(73 FR 35623, June 24, 2008). The 
gillnet fishery targeting Atlantic HMS in 
U.S. waters is the Category II, 
‘‘Southeastern U.S. Atlantic shark 
gillnet’’ fishery. In U.S. waters only, this 
fishery is subject to the Bottlenose 
Dolphin TRP (BDTRP) (50 CFR 229.35), 
for coastal gillnetting only, and the 
Atlantic Large Whale TRP (ALWTRP) 
(50 CFR 229.32). The purse seine fishery 
targeting Atlantic HMS in U.S. waters is 
the Category III, ‘‘Atlantic tuna purse 
seine fishery.’’ 

For more information on the Atlantic 
HMS fisheries and details on the 
management and regulations of these 
fisheries, please see the Consolidated 
Atlantic HMS FMP (http:// 
www.nmfs.noaa.gov/sfa/hms/ 
hmsdocument_files/FMPs.htm) and the 
regulations for Atlantic HMS fisheries in 
50 CFR part 635. 

High Seas Pacific Highly Migratory 
Species Fisheries 

The Pacific HMS high seas fisheries 
are virtually the same as fisheries 
targeting Pacific HMS within U.S. 
waters. Pacific HMS fisheries target 
tunas (North Pacific albacore, yellowfin, 
bigeye, skipjack, and bluefin), billfish 
(striped marlin), sharks (common 
thresher, pelagic thresher, bigeye 
thresher, shortfin mako, and blue), 
swordfish, and dorado (i.e., dolphinfish) 
using several gear types. Authorized 
gear include surface hook-and-line 
(including troll, rod and reel, handline, 
albacore jig, and live bait), harpoon 
(non-mechanical), drift gillnet (14 in 
(35.5 cm) stretch mesh or greater), 
pelagic longline, and purse seine 
(including ring, drum, and lampara 
nets). Pacific HMS incidentally caught 
by unauthorized gear may be landed 
under certain circumstances. Species 
prohibited in Pacific HMS fisheries 
include any salmon species, great white 
shark, basking shark, megamouth shark, 
and Pacific halibut. The fishery 
management area for Pacific HMS 
covers U.S. waters from the U.S.-Mexico 
border to the U.S.-Canada border, and 
the adjacent high seas. 

Pacific HMS are managed under 
regulations implementing the FMP for 
U.S. West Coast Fisheries for HMS, 
adopted in April 2004. The MSA 
regulations (50 CFR part 660, subpart K) 
address the target fish species as well as 
species protected by the ESA and 
MMPA. The MSA regulations lay out 
multiple restrictions for fishing for 
Pacific HMS with longline gear. Vessels 
fishing longline gear may not target 
HMS within U.S. waters. Targeting 
swordfish with shallow set longline gear 
or possessing a light stick on board the 
vessel west of 150° W. long. and north 
of the equator is prohibited. From April 
1–May 31, longline gear is prohibited in 
the area bounded on the south by the 
equator, north by 15° N. lat., east by 
145° W. long., and west by 180° long. 
Longline vessels must have a valid 
protected species workshop certificate 
onboard, along with safe handling and 
release tools for sea turtles and seabirds. 
The use of shallow set longline gear to 
target HMS east of 150° W. long. is 
prohibited under a rule promulgated 
through the ESA to protect threatened 
loggerhead sea turtles. 

Along with the MSA requirements, 
including area closures for marine 
mammal and sea turtle protection, drift 
gillnet fishing for Pacific HMS is 
managed under the MMPA through the 
Pacific Offshore Cetacean Take 
Reduction Plan (POCTRP) (50 CRF 
229.31), both in U.S. waters and on the 
high seas. The POCTRP regulations 
require multiple gear modifications 
during the May 1–January 31 fishing 
season, including a requirement that all 
extenders (buoy lines) be at least 6 
fathoms (36 ft; 10.9 m) in length, all 
floatlines be fished at a minimum of 36 
ft (10.9 m) below the surface, and all 
nets have operational pingers to a water 
depth of a least 100 fathoms (600 ft; 
182.9 m). Also, after notification from 
NMFS, all drift gillnet vessel operators 
must attend skipper education 
workshops before each fishing season. 

The high seas components of Pacific 
HMS fisheries are extensions of various 
Category I, II, and III fisheries operating 
within U.S. waters (Tables 1 and 2). The 
drift gillnet fishery targeting Pacific 
HMS within U.S. waters, the Category I 
‘‘CA/OR thresher shark/swordfish drift 
gillnet (≥14 in. mesh) fishery,’’ is 
managed under the POCTRP. The purse 
seine fishery targeting Pacific HMS 
within U.S. waters is the Category II 
‘‘CA tuna purse seine fishery.’’ While 
longline fishing for Pacific HMS is 
prohibited within U.S. waters, the LOF 
includes the Category II ‘‘CA pelagic 
longline fishery’’ to account for HMS 
caught outside U.S. waters, but landed 
into the U.S. West coast. The troll 
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fishery targeting Pacific HMS within 
U.S. waters is the Category III ‘‘AK 
North Pacific halibut, AK bottom fish, 
WA/OR/CA albacore, groundfish, 
bottom fish, CA halibut non-salmonid 
troll fisheries.’’ 

For more information on the Pacific 
HMS fisheries and details on the 
management and regulations of these 
fisheries, please see the Pacific HMS 
FMP (http://www.pcouncil.org/hms/ 
hmsfmp.html#final), the Pacific HMS 
FMP Biological Opinion (BiOp) (http:// 
swr.nmfs.noaa.gov/ 
HMS_FMP_Opinion_Final.pdf), and the 
regulations for Pacific HMS in 50 CFR 
part 660, subpart K. 

High Seas Western Pacific Pelagic 
Fisheries 

The Western Pacific pelagic high seas 
fisheries are virtually the same as 
fisheries targeting Western Pacific 
pelagic species in U.S. waters. Western 
Pacific pelagic fisheries target tunas 
(albacore, bigeye, yellowfin, bluefin, 
and skipjack), billfish (Indo-Pacific blue 
marlin, black marlin, striped marlin, 
shortbill spearfish), sharks (pelagic 
thresher, bigeye thresher, common 
thresher, silky, oceanic whitetip, blue, 
shortfin mako, longfin mako, and 
salmon), swordfish, sailfish, wahoo, 
kawakawa, moonfish, pomfret, oilfish, 
and other tuna relatives. The main gear 
types used to fish in the Western Pacific 
Pelagic fisheries are pelagic longline, 
troll, and handline. The Western Pacific 
Pelagic fisheries take place in the 
Western Pacific Fishery Management 
Area (including waters shoreward of the 
EEZ boundary around American Samoa, 
Guam, Hawaii, the Northern Mariana 
Islands, Midway, Johnston and Palmyra 
Atolls, Kingman Reef, and Wake, Jarvis, 
Baker, and Howland Islands) and the 
adjacent high seas waters. 

Western Pacific Pelagic fisheries are 
managed under regulations 
implementing the FMP for the Pelagic 
Fisheries of the Western Pacific Region 
developed by the Western Pacific 
Fishery Management Council (WPFMC). 
The MSA regulations (50 CFR part 665, 
subpart C) address target fish species as 
well as bycatch of species protected 
under the ESA, MMPA, and Migratory 
Bird Treaty Act. The MSA regulations 
outline restrictions on effort, observer 
coverage requirements, longline fishing 
prohibited areas, sea turtle and seabird 
bycatch mitigation measures, annual 
fleetwide limits on interactions with 
leatherback and loggerhead sea turtles, 
and a requirement for owners of 
longline vessels to participate in annual 
protected species workshops. Drift 
gillnet fishing in the fishery 
management area is prohibited, except 

where authorized by an experimental 
fishery permit. 

The high seas components of the 
Western Pacific Pelagic longline fishery 
are extensions of the Category I ‘‘HI 
deep-set (tuna target) longline/set line 
fishery’’ and the Category II ‘‘HI 
shallow-set (swordfish target) longline/ 
set line fishery’’ operating within U.S. 
waters. All requirements for vessels 
fishing longline gear in these two 
fisheries operating within U.S. waters 
remain effective in high seas waters (as 
described in the above paragraph). 

For more information on the Western 
Pacific Pelagic fisheries and details on 
the management and regulations of 
these fisheries, please see the Western 
Pacific Pelagic FMP BiOp (http:// 
www.fpir.noaa.gov/Library/PUBDOCs/), 
the Western Pacific Pelagic FMP 
Environmental Impact Statement (EIS) 
(http://www.fpir.noaa.gov/Library/ 
PUBDOCs/), and the regulations for 
Western Pacific Pelagic fisheries in 50 
CFR 665, subpart C. 

High Seas South Pacific Albacore Troll 
Fisheries 

The South Pacific albacore troll high 
seas fisheries target South Pacific 
albacore using mostly longline or troll 
gear in waters solely outside of any 
nation’s EEZ. Longline gear, set with 
1,000 or more hooks suspended from a 
horizontally buoyed mainline several 
miles long, accounts for 86 percent of 
the catch. Trolling vessels (including 
jigs or live bait) attach 10–20 fishing 
lines of various lengths to the vessel’s 
outriggers on a slow-moving boat (5–6 
knots). The total U.S. catch of South 
Pacific albacore has accounted for less 
than 5 percent of the total international 
catch in recent years. 

U.S. vessels fish in the South Pacific 
albacore fishery from November/ 
December–April. Many vessels then 
participate in the larger North Pacific 
albacore fishery from April–October. 
South Pacific albacore fishing occurs 
outside any nation’s EEZ in an area 
bounded by approximately 110° W. 
long. and 180° W. long., and by 25° S. 
lat. and 45° S. lat. Most U.S. troll vessels 
depart from the U.S. West Coast or 
Hawaii and land catch in American 
Samoa, Fiji, or Tahiti. 

The South Pacific albacore troll 
fishery is not managed by regulations 
implementing any FMP. The WPFMC 
and NMFS have concluded that 
conservation and management measures 
for this fishery are not warranted 
because the albacore stock in not 
overfished and there are no known 
protected species interactions. Sea 
turtles and marine mammals do not 
prey on the bait species used by these 

vessels and vessels are typically slow- 
moving and would therefore likely be 
able to avoid a collision with a large 
whale. As of 2001, the HSFCA requires 
U.S. albacore troll vessel operators to 
file logbooks with NMFS for fishing in 
the South Pacific. 

For more information on the South 
Pacific albacore troll fishery, please see 
the 2004 U.S. South Pacific albacore 
troll fishery Environmental Assessment 
(EA) (http://www.fpir.noaa.gov/Library/ 
PUBDOCs/). 

High Seas South Pacific Tuna Fisheries 
The South Pacific Tuna Treaty (SPTT) 

manages access of U.S. purse seine 
vessels targeting tuna (skipjack and 
yellowfin) within the EEZs of 16 Pacific 
Island Countries in the Western and 
Central Pacific Ocean that are party to 
the Treaty. The SPTT Area includes the 
waters from north of 60° S. lat. and east 
of 90° E. long. subject to the fishing 
jurisdiction of Pacific Island parties to 
the Treaty, and all waters within rhumb 
lines connecting multiple geographic 
coordinates, and north along the 152° E. 
long. out to Australia’s EEZ border. The 
Treaty Area includes portions of waters 
in the EEZs of most of the Pacific Island 
Countries included in the Treaty. The 
SPTT was intended to apply only to 
U.S. purse seine vessels; however, 
provisions have been made to 
accommodate fishing by U.S. albacore 
tuna troll and U.S. longline vessels 
within the Treaty Area. Both a SPTT 
and a HSFCA permit are required to fish 
in SPTT waters. 

Under the SPTT, observers are 
recruited from the Pacific Island 
Countries and then trained and 
deployed by the Forum Fisheries 
Agency (FFA) in Honiara in the 
Solomon Islands. Many of the FFA 
deployed observers serve in and have 
experience from domestic observer 
programs active in each observer’s 
respective country. The target observer 
level coverage is 20 percent of U.S. 
purse seine vessels, the full costs of 
which are the responsibility of the U.S. 
purse seine vessel owners. Observers 
collect a range of data, including a form 
for recording information on 
interactions with seabirds, sea turtles, 
marine mammals, and sharks. Fishery 
observers undergo training in species 
identification for target and bycatch 
species; however, marine mammal 
species identification has only recently 
been placed as a priority matter for 
reporting. Observer data from January 
1997–June 2002 show that 11 sets 
resulted in interactions with marine 
mammals. However, the data indicate 
only that the animals were 
‘‘unidentified whales, marine mammals, 
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or dolphin/porpoise.’’ The International 
Fisheries Division of the NMFS Pacific 
Islands Region is working with the FFA 
observer program to better train 
observers in marine mammal 
identification. 

For additional information on the 
SPTT and details on the management 
and regulations of these fisheries, see 
the South Pacific Tuna Treaty EA 
(http://www.fpir.noaa.gov/Library/ 
PUBDOCs/) and the regulations for the 
SPTT in 50 CFR 300, subpart D. 

High Seas Antarctic Living Marine 
Resources Fisheries 

The Commission for the Conservation 
of Antarctic Marine Living Resources 
(Convention or CCAMLR) conserves and 
manages Antarctic marine living 
resources (AMLR) in waters 
surrounding Antarctica. The Convention 
applies to AMLR in the waters from 60° 
S. lat. south to the Antarctic 
Convergence, with limited exceptions, 
covering 32.9 million square kilometers. 
Both an AMLR and a HSFCA permit are 
required to fish in CCAMLR waters. 
There are multiple gear types used to 
target multiple species in the 
Convention Area. Gear types include 
pelagic and bottom trawl, trap/pot, 
gillnet, and longline. Target species 
include krill and Antarctic finfish 
(rockcod species, toothfish species, 
icefish species, silverfish, cod, and 
lanternfish), mollusks, and crustaceans. 
CCAMLR Conservation Measures 
require or recommend several measures 
for fisheries in the Convention area. 
Mandatory measures include 
requirements for reporting; operating a 
Vessel Monitoring System while in the 
Convention area; longline gear 
modifications to reduce seabird 
interactions; and mesh sizes restrictions 
for trawl gear. Recommendations 
include seal bycatch mitigation 
measures, such as a seal excluder device 
in trawl fisheries. 

CCAMLR has identified two types of 
scientifically trained observers to collect 
information required in CCAMLR- 
managed fisheries, including 
information on entanglements and 
incidental mortality of seabirds and 
marine mammals. The first type of 
observer is a ‘‘national observer,’’ such 
as a U.S. observer placed on a U.S. 
vessel by the U.S. government. The 
second type of observer is an 
‘‘international observer,’’ or an observer 
operating in accordance with bilateral 
arrangements between the nation whose 
vessel is fishing and the nation 
providing the observer. CCAMLR 
Conservation measures require all 
fishing vessels in the Convention area 
(except vessels fishing for krill) to carry 

at least one international observer and, 
where possible, an additional observer. 
The United States requires all of its 
vessels fishing in the CCAMLR area, for 
any target species and with any gear, to 
carry an observer. In certain exploratory 
toothfish fisheries, the vessel must carry 
two observers, with at least one being an 
international observer. 

For additional information on the 
fishing activities in the CCAMLR region 
and details on the management and 
regulations of these fisheries, see the 
CCAMLR Programmatic EIS (http:// 
www.nmfs.noaa.gov/sfa/domes_fish/ 
news_of_note.htm#ccamlr), the 
CCAMLR Schedule of Conservation 
Measures in Force (http:// 
www.ccamlr.org), and the regulations 
for the harvesting of AMLR in 50 CFR 
300, subpart D. 

CA Spot Prawn Pot Fishery 
The Category II ‘‘CA spot prawn pot 

fishery’’ operates from Central CA 
southward to the Mexican border. 
Strings of 10–50 oblong cylindrical traps 
are commonly fished at depths usually 
greater than 100 fathoms. This is a 
limited access fishery managed by the 
state of CA. A tiered permit system 
allows a maximum of 150 or 500 traps 
to be fished at one time depending on 
the fishing history associated with the 
permit. A maximum of 300 traps may be 
located within state waters (inside 3 
miles), regardless of the permit tier. 
North of Point Arguello, the season is 
open from August 1–April 30. South of 
Point Arguello, the season runs from 
February 1–October 30. 

CA Dungeness Crab Pot Fishery 
The Category II ‘‘CA Dungeness crab 

pot fishery’’ operates in the central and 
northern coastal waters of CA in depths 
typically from 10–40 fathoms. The 
cylindrical or rectangular pots used in 
the fishery are fished singly, or 
individually, such that each pot has its 
own buoy; although, fishing multiple 
traps connected together (called 
‘‘strings’’) is allowed in the central 
region. There is no limit on the number 
of traps which may be operated by a 
fisher at one time. This is a limited 
access fishery managed by the state of 
CA and pursuant to the Tri-State 
Committee agreement for Dungeness 
crab, which also includes the states of 
OR and WA. The fishery is divided into 
two management areas. The fishing 
season in the central region (south of the 
Mendocino-Sonoma county line) is 
open November 15–June 30. The fishing 
season in the northern region (north of 
the Mendocino-Sonoma county line) 
can open on December 1, but may be 
delayed by the California Department of 

Fish and Game based on the condition 
of market crabs, and continues until July 
15. 

OR Dungeness Crab Pot Fishery 
The Category II ‘‘OR Dungeness crab 

pot fishery’’ operates in the coastal 
waters of OR in depths typically from 
10–40 fathoms. The cylindrical or 
rectangular pots used in the fishery are 
fished singly, or individually, such that 
each pot has its own buoy. This is a 
limited access fishery managed by the 
OR Department of Fish and Wildlife and 
pursuant to the Tri-State Committee 
agreement for Dungeness crab, which 
also includes the states of CA and WA. 
A three-tiered pot limitation system, 
based on previous landing history, 
allows a maximum 200, 300, or 500 
single pots to be fished by a fisher at 
once. The Dungeness crab season runs 
from December 1–August 14, although 
the Oregon Department of Fish and 
Wildlife may delay the opening based 
on the condition of the market crabs. 
Additionally, the state may close the 
season after the end of May, if catch 
rates are still high, to protect molting 
crab. Logbook reporting of effort and 
catch data to the state is required. 

WA/OR/CA Sablefish Pot Fishery 
The Category II ‘‘CA/OR/WA sablefish 

pot fishery’’ operates in waters past the 
100 fathom curve off the West coast of 
the U.S. In CA, gear is set outside 150 
fathoms, with an average depth of 190 
fathoms. There are two separate trap 
fisheries, open access and limited entry, 
and both have quotas. Open access 
fishers will usually fish 1 to 8 strings of 
3–4 pots, each with a float line and buoy 
stick. The gear sometimes soaks for long 
periods. Fishers in the limited entry 
fishery will normally fish 20–30 pot 
strings. As with most pot gear fished out 
in deeper waters, sablefish traps are set 
in strings of multiple traps. The fishery 
operates year round and effort varies 
from southern CA to the Canadian 
border. 

This fishery is managed under 
regulations implementing the West 
Coast Groundfish FMP developed by 
Pacific Fishery Management Council. 
Access to the limited entry fishery is 
granted under a limited entry permit 
system, in addition to gear 
endorsements required by the 
individual states. Open access privileges 
are currently available to any fisher with 
the requisite state gear endorsement, but 
involve much more restrictive 
limitations in catch quotas and 
additional area closures than the 
primary limited entry permit. Open 
access quotas vary based upon the area 
being fished. The limited entry fishery 
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is open from April 1–October 31, while 
open access is available year-round. 
Limited entry permits are tiered based 
on the annual cumulative landings 
allowed by each permit. Permits are 
transferable, but the tier category 
remains fixed. Up to three limited entry 
permits may be stacked on a single 
vessel. 

Comments and Responses 
NMFS received 10 comment letters on 

the proposed 2009 LOF (73 FR 33760, 
June 13, 2008). Comments were received 
from the Marine Mammal Commission, 
Center for Biological Diversity (CBD), 
Western Pacific Regional Fishery 
Management Council (WPFMC), Mid- 
Atlantic Fishery Management Council 
(MAFMC), North Carolina Division of 
Marine Fisheries (NCDMF), Oregon 
Department of Fish and Wildlife 
(ODFW), California Department of Fish 
and Game (CDFG), Garden State Seafood 
Association, Hawaii Longline 
Association (HLA), and California 
Wetfish Producers Association. 
Comments on issues outside the scope 
of the LOF were noted, but are not 
responded to in this final rule. 

General Comments 
Comment 1: The Marine Mammal 

Commission reiterated comments made 
on the 2005 through 2008 LOFs 
recommending that NMFS describe the 
level of observer coverage for each 
fishery as part of the LOF. NMFS 
indicated in its response to the 
comments on the 2008 LOF that it ‘‘feels 
that it will be of limited use to include 
observer coverage data or percentages in 
the LOF without also including the 
confidence associated with mortality/ 
serious injury estimates generated from 
the observer data.’’ The Commission 
would welcome inclusion of 
information on mortality and serious 
injury estimates within the LOF, as they 
recommended in comments on the 2005 
LOF that such information be included. 
The Commission continues to believe 
observer coverage information is 
important in itself, particularly for 
evaluating cases where no marine 
mammal interactions are reported. 
Fisheries without recorded interactions 
are not reported in the SARs and, 
without information on observer 
coverage, it is impossible to determine 
whether a given fishery was adequately 
observed and no marine mammals were 
taken or the fishery was not adequately 
observed and mortality and serious 
injury may have occurred but were not 
documented. 

Response: NMFS continues to feel 
that the LOF is not the appropriate 
venue for reporting this data because it 

will confuse rather than clarify if 
presented without all the associated 
information supplied in the SARs. 
However, NMFS agrees that observer 
coverage information would be useful 
for the reader to reference when 
determining whether a given fishery 
was adequately observed and no marine 
mammals were taken or the fishery was 
not adequately observed and mortality 
and serious injury may have occurred 
but were not documented. Therefore, 
NMFS is exploring other options for 
providing information on observer 
coverage as it applies to the LOF and 
will notify readers of these sources in 
subsequent LOFs. In addition, NMFS is 
preparing to release the National 
Bycatch Report (NBR). The NBR will 
provide a comprehensive summary of 
regional and national bycatch estimates, 
based on observer data and fisher 
reports, of fish, marine mammals, sea 
turtles, and sea birds in U.S. commercial 
fisheries that have a Federal nexus. The 
NBR will include observer coverage 
information that can be referenced 
while reviewing the LOF. NMFS also 
continues to refer readers to the SARs 
and the National Observer Program for 
information on observer coverage. The 
SARs can be accessed through the 
NMFS Office of Protected Resource’s 
Web site at: http://www.nmfs.noaa.gov/ 
pr.sars/. Additional information can 
also be found on the National Observer 
Program Web site at: http:// 
www.st.nmfs.gov/st4/nop/. 

Comment 2: The CBD noted that the 
proposed 2009 LOF lists over 40 
fisheries that are known to interact with 
ESA-listed marine mammals. Only one 
fishery, the Category I ‘‘CA/OR thresher 
shark/swordfish drift gillnet fishery,’’ 
has authorization to take ESA-listed 
marine mammals. Each of these other 
fisheries is therefore operating in 
violation of both the ESA and MMPA. 
NMFS must either issue permits for 
these fisheries authorizing take under 
these statutes, or take appropriate 
enforcement action, including, as 
necessary, closure of the fisheries, to 
ensure such illegal take does not 
continue to occur. 

Response: CBD’s comment refers to 
how NMFS authorizes takes of ESA- 
listed marine mammals incidental to 
commercial fishing. The MMPA 
requires fishers to obtain a permit 
granted under section 101(a)(5)(E) of the 
MMPA if they participate in a fishery 
that takes ESA-listed marine mammals. 
A 101(a)(5)(E) permit does not authorize 
the operation of a fishery. Instead, a 
101(a)(5)(E) permit authorizes the 
incidental take of ESA-listed marine 
mammals in commercial fisheries, if 
certain provisions are met. Any 

incidental take of an ESA-listed species 
in an otherwise legally-operating 
fishery, without a 101(a)(5)(E) permit, is 
not authorized. If an ESA-listed species 
is taken by a fisher in a fishery that has 
not been granted a MMPA 101(a)(5)(E) 
permit, then the fisher may be subject to 
enforcement proceedings. 

NMFS acknowledges that the LOF 
includes fisheries in which ESA-listed 
species are listed as incidentally killed/ 
injured, but for which NMFS has not 
issued a permit under section 
101(a)(5)(E) of the MMPA. To issue a 
permit under section 101(a)(5)(E) of the 
MMPA, NMFS must determine that (1) 
the incidental mortality and serious 
injury from commercial fisheries will 
have a negligible impact on such species 
or stocks; (2) a recovery plan has been 
developed or is being developed for 
such species or stock pursuant to the 
ESA; and (3) where required under 
section 118 of the MMPA, a monitoring 
program is established, vessels engaged 
in such fisheries are registered, and a 
take reduction plan has been developed 
or is being developed for such species 
or stock. NMFS is in the process of 
making these determinations in various 
fisheries on the LOF. 

Comment 3: The CBD noted that the 
proposed 2009 LOF includes a table of 
fisheries subject to take reduction teams 
(TRT). This is very useful. However, 
numerous Category I and II fisheries not 
yet subject to TRTs also meet the 
statutory criteria for convening such 
teams. All Category I and II fisheries not 
yet subject to TRTs which interact with 
strategic stocks must have TRTs 
promptly convened. The Hawaii pelagic 
longline fishery should be the highest 
priority for such a team as take 
continues to exceed PBR for false killer 
whales. 

Response: Please see comment/ 
response 6 in the final 2008 LOF (72 FR 
66048, November 27, 2007). At this 
time, NMFS’ resources for TRTs are 
fully utilized and new TRTs will be 
initiated when additional resources 
become available. When NMFS lacks 
sufficient funding to convene a TRT for 
all stocks that interact with Category I 
and II fisheries, NMFS will give highest 
priority for developing and 
implementing new take reduction plans 
to species or stocks whose level of 
incidental mortality and serious injury 
exceeds PBR, those with a small 
population size, and those which are 
declining most rapidly, pursuant to 
MMPA section 118(f)(3). 

Comment 4: The CBD stated concerns 
regarding groups of ‘‘fisheries’’ that 
NMFS has excluded from the LOF. In 
the final rule implementing section 118 
of the MMPA (60 FR 45086, August 20, 
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1995), NMFS concluded that tribal 
fisheries were exempt from the 
permitting requirements the MMPA. In 
light of the subsequent holding of the 
Ninth Circuit in Anderson v. Evans, 371 
F.3d 475 (9th Cir. 2002) finding that the 
MMPA applies to the Makah application 
to the gray whale hunt, the CBD believes 
that NMFS’ 1995 conclusion exempting 
tribal fisheries from the LOF and the 
Section 118 authorization process is no 
longer valid. The 2009 LOF should be 
amended to include tribal fisheries. 

Response: NMFS will consider this 
comment during the development of 
future proposed LOFs. 

Comment 5: The CBD does not believe 
aquaculture facilities are properly 
considered commercial fishing 
operations eligible for the take 
authorization contained in MMPA 
section 118. These facilities and 
activities, to the degree they interact 
with marine mammals, should be 
subject to the take prohibitions and 
permitting regimes contained in MMPA 
section 101. 

Response: Eight aquaculture fisheries 
are listed on the MMPA LOF, all as 
Category III fisheries. NMFS’ regulations 
implementing section 118 of the MMPA 
(50 CFR 229) specifically include 
aquaculture as a commercial fishing 
operation. The regulations in 50 CFR 
229.2 define ‘‘commercial fishing 
operation’’ as ‘‘the catching, taking, or 
harvesting of fish from the marine 
environment * * * The term includes 
* * * aquaculture activities.’’ Further, 
‘‘fishing or to fish’’ is defined as ‘‘any 
commercial fishing operation.’’ 

Comment 6: The WPFMC continues to 
be concerned that no recreational 
fishing activities are assessed under the 
LOF, although recreational fisheries 
may have a much greater impact on 
marine mammal stocks than their 
commercial counterparts. This seems a 
rather arbitrary application of the 
MMPA to marine fisheries. 

Response: NMFS agrees there are 
documented cases of incidental injury 
or death of marine mammals in 
recreational fishing gear. However, 
MMPA section 118 governs the ‘‘Taking 
of Marine Mammals Incidental to 
Commercial Fishing Operations.’’ 
Specifically, section 118(c)(1)(A) directs 
NMFS to ‘‘publish * * * list of 
commercial fisheries’’ that interact with 
marine mammals. 

Comments on High Seas Fisheries 
Comment 7: The CBD supported 

NMFS’ decision to include high seas 
fisheries on the LOF, but they have 
concerns with how NMFS is 
implementing the process. NMFS treats 
fisheries that have both a high seas and 

within-EEZ component as two separate 
fisheries for LOF purposes. CBD 
believes this raises the risk that the total 
marine mammal take from such a 
fishery may be inappropriately 
apportioned into two separate fisheries 
(the high seas and non-high seas 
components), therefore resulting in an 
underestimation of the true 
environmental effect, and LOF 
classification of what is more properly 
considered the same fishery. For 
example, if the total take from a fishery 
operating both in and outside the EEZ 
is 60 percent of PBR, the fishery should 
be a Category I. However, if the fishery 
is split into two components and take is 
evenly apportioned, the total take from 
each fishery is only 30 percent of PBR, 
and therefore a Category II. NMFS must 
clarify how it will apportion take so as 
to not create this problem. 

Response: Although the high seas 
components of fisheries that operate 
both within U.S. waters and on the high 
seas are listed in a separate table in the 
LOF, they are not considered separate 
fisheries from their associated 
components operating in U.S. waters. 
Instead, NMFS considers these fisheries 
as the same fishery that has extended 
beyond the 200 nmi boundary of the 
EEZ. Because of the organization and 
format of Tables 1 and 2 in the LOF, and 
because high seas fisheries have 
additional management (permit) 
requirements, it is necessary to list them 
on a separate table on the LOF (Table 3). 
NMFS clarifies which fisheries in Table 
3 are extensions of fisheries operating in 
U.S. waters by placing a ‘‘*’’ after the 
fishery name. NMFS will not apportion 
any incidental serious injury or 
mortality in these fisheries separately 
for purposes of categorization. Takes on 
either side of the EEZ boundary are 
included as takes in one fishery. As 
stated in the preamble of this rule, 
NMFS does not calculate PBR estimates 
for marine mammals stocks on the high 
seas. Therefore, at this time, the high 
seas fisheries that are extensions of 
fisheries operating within U.S. waters, 
are categorized the same as the 
component operating within U.S. 
waters. 

Comment 8: The Marine Mammal 
Commission concurred with NMFS’ 
decision to describe and evaluate high 
seas fisheries and include them on LOF. 
Doing so makes the LOF more nearly 
complete and more consistent with the 
scope of the MMPA. The descriptions 
and evaluations of high seas fisheries 
highlight the lack of data on both the 
status and the incidental take of marine 
mammals outside the U.S. EEZ, and 
information on status and incidental 
take of marine mammals in foreign and 

international fisheries often is not 
available. To address this need, the 
Commission recommends that NMFS 
develop and implement research and 
monitoring programs needed to manage 
high seas fisheries in a manner 
consistent with the requirements of the 
MMPA. Such approaches likely will 
require novel stock assessment 
techniques and development of 
international partnerships. This task 
may be difficult, but also will provide 
many ancillary benefits, including the 
development of useful tools for 
managing transboundary stocks. 

Response: NMFS acknowledges this 
comment. The development of a 
research and monitoring plan to manage 
high seas fisheries in a manner 
consistent with the requirements of the 
MMPA will require novel stock 
assessment techniques and the 
development, and/or continuation, of 
international partnerships. NMFS will 
consider such stock assessment 
techniques and components of a 
research and monitoring program while 
continuing to include high seas fisheries 
on future LOFs. 

Comment 9: The CBD noted that 
NMFS proposed to categorize all high 
seas fisheries operating in the CCAMLR 
region as Category II. However, NMFS 
also states that because there are no 
currently valid HSFCA permits for 
CCAMLR fisheries, none of these 
fisheries will actually be listed in the 
LOF. Given such fisheries are 
authorized under existing CCAMLR 
regulations, NMFS should either list 
these fisheries on the LOF, or clearly 
indicate that NMFS will not issue any 
authorizations for these fisheries during 
the duration of the time in which the 
2009 LOF is operative. If NMFS does 
include CCAMLR fisheries on the LOF, 
the trawl fishery for krill should be 
listed as a Category I based on observer 
data from three CCAMLR vessels, 
including a U.S. flagged vessel, 
indicated that 95 fur seals were caught 
in 2004/2005 season and 156 fur seals 
were caught in the 2003/2004 season (71 
FR 39642; July 13, 2006). Also, the Final 
Programmatic EIS for CCAMLR fisheries 
noted that a U.S.-flagged krill vessel 
killed 138 Antarctic fur seals in five 
weeks in 2004. This fishery is clearly 
not operating as at ‘‘zero mortality and 
serious injury rate’’ and must be listed 
as a Category I. 

Response: NMFS did propose to add 
CCAMLR fisheries to the LOF as 
Category II fisheries, but because there 
were no current valid HSFCA permits 
NMFS stated that, ‘‘CCAMLR fisheries 
do not appear in Table 3’’ of the 
proposed 2009 LOF (72 FR at 33770). 
After considering this comment, NMFS 
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views the addition of the CCAMLR 
fisheries to the LOF without 
representing them in Table 3 as 
confusing. Therefore, NMFS has added 
the trawl and longline CCAMLR 
fisheries (the fisheries in which U.S. 
vessels have participated in the recent 
past) to Table 3 with a ‘‘0’’ indicating 
the number of HSFCA permits for each 
fishery. If/when a permit is issued for a 
U.S. vessel to operate in a CCAMLR 
fishery in the future, the number of 
HSFCA permits listed in Table 3 of the 
LOF will be updated accordingly. 

The CCAMLR trawl fishery for krill 
does not qualify as a Category I fishery. 
To be considered Category I, a fishery 
must have a serious injury or mortality 
rate of marine mammals at greater than 
50 percent of a stock’s PBR level. While 
NMFS does not have sufficient 
information to calculate PBR level for 
marine mammal stocks found outside of 
the U.S. waters, there is available 
information on the abundance of 
Antarctic fur seals. The relative 
abundance of Antarctic fur seals was 
estimated as 1.5 million in 1990 and is 
thought to have since increased to over 
4 million (CCAMLR Final Programmatic 
EIS, October 2006). Further, at the 2006 
Antarctic Treaty Consultative Meeting, 
the Antarctic Treaty Parties delisted the 
Antarctic fur seal from its listed of 
Specially Protected Species. The 
delisting reflected the much-increased 
abundance of fur seals. Ninety-five fur 
seals were reported caught during 
fishing operations in 2005/2006, during 
which time no U.S. krill trawl vessel 
was operating. In 2003/2004, a total of 
158 Antarctic fur seals were observed 
taken by the single U.S.-permitted trawl 
krill fishing vessel in the CCAMLR 
region, 142 of which were mortalities. 
As a result, a permit provision was 
added requiring the use of a seal 
excluder device and any other gear 
modifications or fishing practice that 
reduces or eliminates Antarctic fur seal 
bycatch. In the 2004/2005 fishing season 
the U.S. vessel used the required seal 
excluder device; and, as a result, 24 
Antarctic fur seals were incidentally 
taken, 16 of which were mortalities 
(2005 Report of the CCAMLR Scientific 
Committee). This modification would be 
a requirement of any CCAMLR fishing 
permit NMFS would issue to the vessel. 
Given the large estimated abundance of 
Antarctic fur seals, the current low rate 
of incidental serious injury and 
mortality would likely be well below 50 
percent of PBR if NMFS were to 
calculate a PBR for this stock. Therefore, 
the fishery does not qualify as a 
Category I fishery. 

Comment 10: The WPFMC agreed 
that, from a ‘‘best science’’ perspective, 

it is logical to include high seas fishing 
activity by U.S. vessels on the LOF 
because the EEZ boundaries are an 
artificial construct which have no 
meaning biologically or ecologically. 
However, it seems excessive to 
categorize the majority of high seas 
fisheries as Category II in the absence of 
reliable data, even if this is done with 
the objective of collecting information 
through the use of observers. Further, it 
is one-sided, since in the absence of 
stock assessments, the only information 
that would be collected would be 
interactions. The numbers of 
interactions, even if substantial, will be 
meaningless without stock assessments 
against which to assess interactions. 
Moreover, the HI pelagic longline 
vessels already carry observers and 
report marine mammal interactions. 
Indeed, the observer coverage rates in 
HI’s longline fishery are very high 
(shallow set-100 percent; deep set-20 
percent), and the American Samoa 
longline fishery has a 7–8 percent 
average coverage rate. 

Response: At this time, NMFS has 
little information with which to base a 
Category I or III categorization for many 
high seas fisheries that are not 
extensions of fisheries operating within 
U.S. waters. It is for this reason that 
NMFS categorizes the majority of high 
seas fisheries as Category II, the 
appropriate category for new fisheries 
for which NMFS does not have adequate 
information to accurately categorize (as 
stated in the final rule implementing 
section 118 of the MMPA 60 FR 45086; 
August 30, 1995). Because interactions 
information alone, without the 
associated marine mammal abundance 
data, is of limited use in accurately 
categorizing a fishery on the LOF, 
NMFS would consider all available 
abundance data along with interactions 
data when determining whether the 
reclassification of a given fishery is 
warranted. Observer coverage in the HI 
longline fisheries is high, and the 
American Samoa longline fishery also 
has adequate observer coverage. The 
addition of the high seas components of 
these fisheries will not impact observer 
coverage levels or the categorization of 
these fisheries at this time. 

Comment 11: The HLA stated that 
NMFS should use fishery- and marine 
mammal-specific information to classify 
high seas fisheries according to their 
interactions and, where such 
information is not available, should 
designate high seas fisheries as Category 
II regardless of the classification of their 
U.S. EEZ components. As a general rule, 
it may be appropriate to assume that 
high seas fisheries using the same gear 
and operational strategies will have 

similar interaction rates if marine 
mammals occur in equal numbers on 
the high seas fishing grounds. However, 
where equal numbers are not expected 
or where fishing techniques and gear 
vary from within-EEZ practices, NMFS 
should assume that the high seas fishery 
is a Category II until specific 
information is available warranting a 
different classification. In particular, 
recent reports call into question the 
assumption that the HI deep-set (tuna 
target) fishery interacts with non-coastal 
marine mammals to the same extent as 
the U.S. waters fishery. First, several 
species listed in Table 3, including 
sperm whales and several species of 
dolphin, have not interacted with the 
high seas fishery for at least the past five 
years. Second, a 2007 Southwest 
Fisheries Science Center Report 
indicates that false killer whale density 
and abundance are greater on the high 
seas south of HI and even greater in the 
EEZ around Palmyra Atoll, showing that 
they may be sufficiently abundant on 
the high seas that already low deep-set 
fishery interaction rates may warrant 
something less than a Category I 
classification for the high seas 
component. 

Response: As stated in the response to 
comment 7 above, although the high 
seas components of fisheries that 
operate both within U.S. waters and on 
the high seas are listed in a separate 
table in the LOF, they are not 
considered a separate fishery from their 
associated component operating in U.S. 
waters. Instead, these high seas 
fisheries, indicated by a ‘‘*’’ in Table 3, 
are the same fisheries that extend into 
the high seas, not a separate fishery. 

As stated in the preamble of this rule, 
a fishery is categorized based on the 
stock(s) incidentally seriously injured or 
killed at the highest levels relative to the 
stock-specific PBR level (i.e., driving 
stocks identified by a ‘‘1’’ in Tables 1 or 
2). Since the high seas ‘‘Western Pacific 
pelagic deep-set longline fishery’’ is an 
extension of the ‘‘HI deep-set (tuna 
target) fishery’’ operating in U.S. waters, 
and not a separate fishery, it is 
categorized in the same manner as the 
component in U.S. waters (i.e., based on 
the serious injury and mortality of false 
killer whales (HI stock), the stock 
driving the categorization of this 
fishery). Also, as noted in the preamble 
of this rule, a fishery is categorized on 
the LOF at its highest level of 
classification (e.g., a fishery qualifying 
for Category II for one marine mammal 
stock and a Category I for another stock, 
will be listed as Category I). If NMFS 
received information indicating that the 
high seas component of a fishery 
operates significantly different than the 

VerDate Aug<31>2005 17:24 Nov 28, 2008 Jkt 217001 PO 00000 Frm 00011 Fmt 4701 Sfmt 4700 E:\FR\FM\01DER4.SGM 01DER4rw
ilk

in
s 

on
 P

R
O

D
1P

C
63

 w
ith

 R
U

LE
S

4



73042 Federal Register / Vol. 73, No. 231 / Monday, December 1, 2008 / Rules and Regulations 

component operating within U.S. 
waters, NMFS would consider splitting 
that fishery into two fisheries at that 
time. Fisheries that operate solely on the 
high seas will remain categorized as 
Category II until additional information 
on marine mammal abundance and/or 
fishery interaction data becomes 
available to warrant a recategorization. 

Also, the calculations of PBR levels 
are reported in the SARs. NMFS uses 
the PBR levels reported in the SARs in 
the fishery categorization process under 
the LOF. PBR and interaction levels are 
not calculated through the LOF 
rulemaking process. Therefore, NMFS 
recommends that the commenter 
present this comment regarding greater 
false killer whale abundance on the high 
seas south of HI and around Palmyra 
and Johnston Atolls during the 
comment period for the SARs. 

Comments on Fisheries in the Pacific 
Ocean 

Comment 12: The HLA requested that 
NMFS clarify in the final LOF whether 
longline fishing in U.S. waters around 
Palmyra Atoll, Johnston Atoll, and other 
U.S. Possessions in the Pacific is 
considered part of the Western Pacific 
Pelagic deep-set fishery or a separate 
longline fishery. NMFS should clarify 
this particularly because false killer 
whale stock estimates exist for Palmyra 
Atoll and Johnston Atoll and could be 
used to derive a PBR that could be 
measured against observer data for 
longline fishing in those waters. 

Response: NMFS considers U.S. 
vessels deep-set longline fishing in U.S. 
waters around Palmyra Atoll, Johnston 
Atoll, and other U.S. Territories in the 
Pacific Ocean as operating in the same 
fishery, the ‘‘HI deep-set (tuna target) 
fishery’’ (and/or its high seas 
component, the ‘‘Western Pacific 
pelagic deep-set longline’’). NMFS 
recognizes that the HI stock of false 
killer whales is distinct from the stock 
of false killer whales that resides around 
Palmyra and Johnston Atolls and that a 
PBR does not currently exist for these 
animals. However, since this is the same 
fishery throughout its operating range, 
calculating a PBR for the false killer 
whales residing around Palmyra and 
Johnston Atolls would not impact the 
classification of the fishery. As noted in 
the preamble of this rule and in the 
response to Comment 11 above, a 
fishery is categorized on the LOF at its 
highest level of classification (e.g., a 
fishery qualifying for Category II for one 
marine mammal stock and a Category I 
for another stock, will be listed as 
Category I). Therefore, the fishery would 
remain in Category I based on the level 
of incidental mortality and serious 

injury exceeding PBR of the HI stock of 
false killer whales (i.e., the stock driving 
the classification of this fishery). 

As stated in the response to Comment 
11 above, PBR levels are reported in the 
SARs. NMFS uses the PBR levels 
reported in the SARs in the fishery 
categorization process under the LOF. 
PBR and interaction levels are not 
calculated through the LOF rulemaking 
process. Therefore, NMFS recommends 
that the commenter present this 
comment that a PBR could be derived 
for false killer whales residing around 
Palmyra and Johnston Atolls during the 
comment period for the next draft SAR. 

Comment 13: The CBD stated that 
various Hawaiian fisheries are known or 
suspected of interacting with Hawaiian 
monk seals. Given the critically 
endangered status of the monk seal, any 
interaction is significant. Yet all 
Hawaiian fisheries known or suspected 
of interactions and entanglements with 
this species are listed as Category III. 
These fisheries should all be reclassified 
as Category I or II. 

Response: The LOF lists the Hawaiian 
monk seal on the list of species killed/ 
injured in the Category III ‘‘HI lobster 
trap,’’ ‘‘HI Main Hawaiian Islands, 
Northwestern Hawaiian Islands deep 
sea bottomfish,’’ and the ‘‘HI tuna 
handline’’ fisheries. The information on 
Hawaiian monk seal interactions with 
these fisheries is outlined below. 

(1) ‘‘HI lobster trap fishery’’: There 
have not been any reported interactions 
since the mid-1980s, when one seal died 
in a trap. 

(2) ‘‘HI Main Hawaiian Islands, 
Northwestern Hawaiian Islands deep 
sea bottomfish fishery’’: There were no 
interactions during the bottomfish 
observer program in 2004–2005, and the 
fishery has not been observed since. 
While fishing in the Northwestern 
Hawaiian Islands will be phased out in 
the coming years, in previous years 
when more bottomfish boats were 
fishing in this area, NMFS received one 
self-reported incident (a hooking in 
1994) and bottomfish hooks were 
observed in two seals at the French 
Frigate Shoals (one in 1982 and one in 
1993). NMFS also had reports from the 
mid 1990’s of seals stealing catch, seals 
being fed bait or non-target species by 
fishers to discourage seals from taking 
catch, and some seals becoming hooked 
and cut free. 

(3) ‘‘HI Tuna handline fishery’’: 
NMFS has never received a report of 
interactions between Hawaiian monk 
seals and tuna handline gear. 

While there have been no observed or 
reported interactions between monk 
seals and the ‘‘HI lobster trap’’ and ‘‘HI 
Main Hawaiian Islands, Northwestern 

Hawaiian Islands deep sea bottomfish’’ 
fisheries in recent years, NMFS has 
retained Hawaiian monk seals as a 
species/stock incidentally killed/injured 
in these fisheries because monk seals in 
the Main Hawaiian Islands are hooked 
and entangled at a rate that has not been 
reliably assessed. The 2007 SAR states 
that without a purpose-designed 
observation effort, the true interactions 
rate between these fisheries and monk 
seals cannot be estimated. Also, the PBR 
level for monk seals is currently 
‘‘undetermined’’ (Final 2007 SAR). Due 
to the fact that the PBR level for monk 
seals is undetermined and the hooking 
and entanglement rate cannot be 
reliably assessed, NMFS will retain the 
‘‘HI lobster trap’’ and ‘‘HI Main 
Hawaiian Islands, Northwestern 
Hawaiian Islands deep sea bottomfish’’ 
fisheries as Category III fisheries on the 
LOF until more information becomes 
available to determine whether 
reclassification is warranted. 

NMFS is removing the Hawaiian 
monk seal from the list of species/stocks 
killed/injured in the ‘‘HI tuna handline 
fishery,’’ under which the stock has 
been listed since the 1996 LOF. As 
stated above, NMFS has never received 
a report of interactions between monk 
seals and tuna handline gear. In a 
thorough review of all of the past and 
current Hawaiian monk seal SARs, 
NMFS was unable to determine the 
reason for this stock’s inclusion on the 
list of species/stocks killed/injured in 
this fishery. Therefore, NMFS removes 
the stock from the list of species/stocks 
killed/injured in the ‘‘HI tuna handline 
fishery.’’ 

Comment 14: The CBD stated that 
observer data from the American Samoa 
longline fishery shows high levels of 
take of false killer whales. This fishery 
should be listed as Category I rather 
than Category III. 

Response: NMFS analyzes observer 
data and applies observed takes against 
calculated PBR levels during the process 
of updating and publishing the annual 
SARs. The LOF then categorizes 
fisheries based on the most recent SARs 
(including observer documented 
interactions, stranding data, and other 
data reported in the SARs). NMFS 
recommends that the commenter 
present this concern during the public 
comment period for the SARs. 

Also, NMFS notes that 10 trips, with 
410 sets, were observed in this fishery 
in 2007 with no observed marine 
mammal interactions. NMFS will 
reexamine the classification of this 
fishery on a future LOF if the analysis 
of the 2008 observer data reported in the 
SARs indicated that a change in 
categorization is warranted. 
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Comment 15: The CBD stated that the 
proposal to split the HI longline fishery 
into separate deep-set and shallow-set 
components appears appropriate. 
However, they believe that both 
components should be classified as 
Category I. Observer data from 2008 
shows take of false killer whales and 
humpback whales from the shallow-set 
component of the fishery, indicating 
that it too meets the Category I criteria. 

Response: As noted in the response to 
comment 14, NMFS analyzes observer 
data and applies observed takes against 
calculated PBR levels during the process 
of updating and publishing the annual 
SARs. NMFS then classifies fisheries on 
the LOF based on the most recent SARs 
(including observer documented 
interactions, stranding data, and other 
data reported in the SARs). The data 
presented in the annual SARs have an 
average of a two-year time delay because 
of the time needed to properly analyze 
the data and complete the peer-review 
process. Observer data from 2008 has 
not yet been analyzed and included in 
the current SARs or included in the 
level of annual mortality and serious 
injury for false killer whales or 
humpback whales. NMFS recommends 
that the commenter present this concern 
during the public comment period for 
the next draft SAR. NMFS will 
reexamine the categorization of this 
fishery on a future LOF if the analysis 
of the 2008 observer data reported in the 
SARs indicates that a change in 
categorization is warranted. 

Comment 16: The HLA supported 
NMFS proposal to separately categorize 
the deep-set and shallow-set HI-based 
longline fisheries. As explained by 
NMFS in the proposed rule, based on 
the factors listed in the proposed rule 
(and as HLA has previously 
commented). Recognizing the well- 
documented distinctions between these 
fisheries, NMFS brings the LOF into 
harmony with the purpose of the annual 
LOF, to provide meaningful public 
identification of fisheries by the extent 
to which they interact with marine 
mammals. 

Response: NMFS acknowledges the 
comment. The split is warranted based 
on the several factors listed in the 
proposed rule. 

Comment 17: The WPFMC and HLA 
stated that the shallow-set component of 
the HI longline fishery must be based on 
the best available population data, and 
may be more appropriately classified as 
a Category III fishery. NMFS bases the 
Category II designation on a single 
interaction from 2006 with a humpback 
whale, thought to be from the Central 
North Pacific stock, which has a PBR 
level of 12.9 whales. However, NMFS 

recognized in the draft 2008 SAR (73 FR 
40299, July 14, 2008) that this 
information is outdated because it is 
based on abundance estimates that are 
more than eight years old. NMFS has 
new, reliable population abundance 
data from the Structure of Populations, 
Levels of Abundance, and Status of 
Humpbacks (SPLASH) project, which 
reports a marked increase in North 
Pacific humpback whale populations. In 
a May 2008 press release, NMFS 
announced that the overall population 
of humpbacks in the North Pacific 
Ocean ‘‘has rebounded to approximately 
18,000 to 20,000 animals.’’ The HLA 
added that the MMPA requires that 
NMFS use the best available scientific 
information in determining the 
minimum population estimate used and 
to classify fisheries on the LOF; which 
is true regardless of whether the 
information has been published yet. 
Further, the WPFMC believes that there 
should be a transparent peer reviewed 
process for the designation of strategic 
stocks. 

Response: This comment refers to a 
recalculation of the PBR for humpback 
whales. Changes to population 
estimates, trends, and PBR levels are 
reported in the SARs, and NMFS then 
categorizes fisheries on the LOF based 
on the information presented in the 
SARs. The most recent SARs have not 
yet incorporated the published data 
from the SPLASH project to calculate a 
new and/or different PBR for humpback 
whales. NMFS recommends that the 
commenter present this concern during 
the public comment period for the next 
draft SAR. NMFS will reexamine the 
categorization of this fishery on a future 
LOF if future SARs report a change to 
the current PBR for this stock of 
humpback whales. 

The process for designating strategic 
stocks is both transparent and peer- 
reviewed. The designation of a strategic 
stock is first listed in the proposed 
annual SARs, which are both peer- 
reviewed by the Scientific Review 
Groups and released for public review 
and comment before becoming final. 

Comment 18: The Marine Mammal 
Commission concurred with NMFS’ 
proposal to split the HI longline fishery 
into the Category II shallow-set and 
Category I deep-set fisheries based on 
the reasons provided in the proposed 
rule. The reclassification of the shallow- 
set fishery is warranted based on the 
lack of information regarding 
population structure and abundance of 
marine mammals that the fishery 
interacts with outside the U.S. EEZ. 
NMFS based the proposed Category II 
classification on observed interactions 
rates that do not exceed 50 percent of 

PBR for stocks within the U.S. EEZ. 
However, the PBR level is unknown for 
stocks that occur outside the U.S. EEZ 
and are taken incidentally by this 
fishery. As stated in the proposed LOF, 
Category II is the appropriate category 
for new fisheries for which NMFS does 
not have adequate information to 
accurately categorize the fishery. 

Response: NMFS acknowledges the 
comment and will continue to conduct 
and support research regarding the 
population structure and abundance of 
the marine mammals that are interacting 
with these fisheries. 

Comment 19: The WPFMC continues 
to be concerned about the categorization 
of all hookings on the exterior of the 
head and in the jaw in cetaceans as 
being likely to result in mortality. The 
Council does not believe that there is 
sufficient scientific information to 
justify a 100 percent mortality rate for 
these injuries, and suggests instead that 
some realistic probability scale be 
developed similar to that for longline 
hooked turtles. For turtles, an external 
hooking is given a 5 to 20 percent 
probability of causing a post-release 
mortality, while internal hookings range 
from 10 to 60 percent probability, based 
on various factors. It seems inconsistent 
of NMFS to develop a precise defensible 
system of categorization for turtle 
hookings and a blanket 100 percent 
mortality rate for cetaceans based on 
any hooking to the head and internally. 
Clearly, these are very different taxa, but 
there must be sufficient scientific 
observations available on cetaceans with 
which to construct better evaluation 
criteria for hookings. As such, the 
interactions with cetaceans are always 
going to be positively biased, with 
excessive mortalities being ascribed to 
fisheries. 

Response: This comment is related to 
the determination of a serious injury, 
which NMFS scientists and/or the 
authors of the SARs make and report in 
the annual SARs. The SARs estimate 
annual human-caused mortality and 
serious injury caused by interactions 
with commercial fisheries and other 
human activities. NMFS does not make 
serious injury determinations through 
the LOF rulemaking process. NMFS 
classifies fisheries on the LOF based on 
the level of serious injury (and 
mortality) presented in the SARs. NMFS 
recommends that WPFMC submit this 
comment during the public comment 
period on the next draft SAR. 

Comment 20: The WPFMC stated that 
the proposed list of marine mammals 
with which HI’s deep set longline 
fishery interacts includes the Bryde’s 
whale, pantropical spotted dolphin, and 
sperm whale. A search of the observer 
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data from 2003–2007 shows no records 
of these three species interacting with 
the fishery. If they are to be listed in 
Table 1, there should be a footnote to 
the effect that these cetaceans were not 
seen within the past five years, which 
the Council understands is the criteria 
used when evaluating the fisheries for 
the LOF. 

Response: There are no records of 
recent serious injuries or mortalities of 
Bryde’s whales, sperm whales, or 
pantropical spotted dolphins in the ‘‘HI 
deep-set (tuna target) longline/set line 
fishery.’’ The recorded interactions with 
these species were in the shallow-set 
component of the HI longline fishery. 
These species were inadvertently 
retained under the list of species/stocks 
killed/injured in this fishery when 
NMFS split the HI longline fishery into 
the separate deep-set and shallow-set 
components on the proposed 2009 LOF 
(73 FR 33760, June 13, 2008). 

NMFS has corrected this error and 
removed Byrde’s whale, sperm whale, 
and pantropical spotted dolphin from 
the list of species/stocks killed/injured 
in the ‘‘HI deep-set (tuna target) 
longline/set line fishery’’ in the final 
2009 LOF, and included the species on 
the list for the shallow-set longline 
fishery. 

Comment 21: The WPFMC believes 
that the evidence for categorizing the HI 
deep-set tuna longline fishery as a 
Category I is inadequate. The Council 
does not dispute the existence of an 
isolated, small false killer whale stock 
around Hawaii. However, the current 
longline exclusion zone around Hawaii 
extends from 50–75 nmi and creates a 
separation between these individuals 
and the fishery. Available genetic data 
suggests that the deep-set fishery 
interacts primarily with a larger Eastern 
Pacific false killer whale population. 

Response: Based on the PBR and the 
average annual serious injury and 
mortality rate reported in the recent 
SARs, the ‘‘HI deep-set (tuna target) 
longline/set line fishery’’ qualifies as a 
Category I fishery on the LOF (serious 
injury and mortality exceeds 50 percent 
of PBR for the HI stock of false killer 
whales). NMFS calculates PBR levels 
and determine the status of marine 
mammal stocks during the annual 
process of developing a SAR; then 
NMFS classifies fisheries on the LOF 
based on data reported in the annual 
SARs. NMFS recommends the 
commenter submit this comment, and 
any other comments regarding the 
stock’s PBR or strategic status, during 
the public comment period for the next 
draft SAR. 

Comment 22: The CBD stated that the 
‘‘Gulf of AK sablefish longline fishery’’ 

is listed as a Category III. Due to 
frequent interactions with sperm and 
killer whales, this fishery should be 
listed as a Category I or II. 

Response: Fisheries are categorized in 
the LOF based on the level of serious 
injuries and mortalities relative to the 
PBR levels for specific species, not the 
frequency of ‘‘interactions.’’ At the time 
the proposed 2009 LOF was developed, 
the best available information was that 
no marine mammals were seriously 
injured or killed incidental to this 
fishery between 2001 and 2005, the 
most current data available in the SARs, 
so the fishery is appropriately retained 
in Category III. New information on 
serious injuries and mortalities has been 
included in the recent draft SARs which 
indicates that 3 serious injuries of sperm 
whales were observed in 2006, which 
would extrapolate to an estimated 10 
serious injuries or mortalities of sperm 
whales incidental to this fishery, or 2 
sperm whales per year for the 5-year 
period from 2002–2006. This 
information is still under review and 
will be considered when the next LOF 
(the proposed 2010 LOF) is developed. 

Comment 23: The CBD noted 
inconsistencies in the classification of 
AK purse seine fisheries. Three salmon 
purse seine fisheries are listed as 
Category II, yet the description of the 
Category III ‘‘AK salmon purse seine 
(except Southeast AK, which is in 
Category II) fishery’’ only excludes one 
of these Category II fisheries from its 
description. This should be corrected, 
and the estimated number of vessels 
altered as necessary for consistency. 

Response: The Category III fishery 
identified as ‘‘AK salmon purse seine 
(except Southeast AK, which is in 
Category II) fishery’’ was included in the 
LOF when it was created under the 
section 118 of the MMPA (i.e., under the 
1994 MMPA Amendments). The ‘‘AK 
salmon purse seine (except Southeast 
AK, which is in Category II) fishery’’ 
was created to include all of the 
numerous purse seine fisheries around 
the state of AK, other than the Category 
II ‘‘Southeast AK purse seine fishery.’’ 
Information on marine mammal 
interactions with any of these purse 
seine fisheries included in the ‘‘AK 
salmon purse seine (except Southeast 
AK, which is in Category II) fishery,’’ 
particularly serious injury and 
mortality, was not available to NMFS 
when the LOF was created at that time. 
Since 1994, information on serious 
injury and mortality to humpback 
whales in the Cook Inlet and Kodiak 
purse seine fisheries has been obtained. 
Therefore, NMFS identified the ‘‘Cook 
Inlet salmon purse seine fishery’’ and 
the ‘‘Kodiak salmon purse seine fishery’’ 

separately on the 2007 LOF (72 FR 
14466, March 28, 2007) as Category II 
fisheries based on the results from the 
analysis of the respective serious injury 
and mortality levels of humpback 
whales in these fisheries. To clarify that 
the Category III AK salmon purse seine 
fishery includes all AK salmon purse 
seine fisheries other than those listed as 
Category II on the LOF, NMFS has 
renamed the Category III ‘‘AK salmon 
purse seine (except Southeast AK, 
which is in Category II) fishery’’ as the 
‘‘AK salmon purse seine (excluding 
salmon purse seine fisheries listed as 
Category II).’’ If additional information 
on marine mammal serious injury and 
mortality incidental to other discrete AK 
salmon purse seine fisheries becomes 
available in the future, and meets the 
criteria for elevation to Category II, 
those individual fisheries will be 
removed from the broader ‘‘AK salmon 
purse seine (excluding salmon purse 
seine fisheries listed as Category II)’’ 
and elevated to Category II under 
appropriate, specific fishery-identifying 
nomenclature. 

Comment 24: The CBD noted that 
high levels of entanglement-related 
scarring have been documented for 
humpback whales in AK. While some 
gillnet and purse seine fisheries are 
listed as Category II due to humpback 
interactions, the ‘‘AK Bering Sea 
sablefish pot fishery’’ is the only pot, 
ring net or trap fishery so categorized. 
All other AK pot fisheries should also 
be classified as Category II rather than 
Category III. 

Response: NMFS uses very careful 
criteria in assigning marine mammal 
serious injuries and mortalities to 
specific fisheries for the purpose of 
categorizing them in the LOF. In the 
Alaska Region, these criteria include, 
but are not limited to: Clear 
identification of attached gear, 
eyewitness accounts, or other credible 
information. When those criteria have 
been met, the individual serious injury 
or mortality is included in the data set 
used in the standard annual analysis 
conducted to assign fisheries in the 
LOF. 

Current information on humpback 
scarring in Alaska is not detailed 
enough to allow NMFS to be able to 
identify and link specific scars or 
scarred animals to an individual fishery 
or even a specific fishing gear type, 
except under the rarest of 
circumstances. Further, humpback 
whales travel long distances and obtain 
scars from gear originally set great 
distances from the geographic location 
where the scar was noted. Finally, the 
analysis conducted for the annual LOF 
uses a rolling five-year average. This 
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allows for changes to fishing methods or 
natural fluctuations in animal 
distribution or behavior. Scars persist 
for varying lengths of time and scarring 
information would need to be much 
better understood than it is currently to 
be able to be used effectively in the 
annual LOF analysis. Information 
regarding serious injury or mortality 
incidental to the ‘‘Gulf of Alaska 
sablefish pot fishery’’ clearly indicates 
the take of the humpback whale was 
associated with that fishery, leading to 
the Category II classification for that 
fishery. 

Without more detailed evidence, 
NMFS cannot assume that all humpback 
whale scars result from interactions 
with specific commercial fisheries. 
Further, NMFS cannot make 
assumptions at this time as to what 
proportion of entanglements that result 
in scarring lead to serious injury or 
mortality, the driving criteria for 
classifying fisheries on the LOF. 

Comment 25: If the ‘‘OR Dungeness 
crab pot fishery’’ is elevated to a 
Category II on the final 2009 LOF, the 
ODFW requested NMFS advice and 
assistance to fulfill, in the most efficient 
manner possible, those requirements 
under the ESA that would apply to the 
fishery’s interactions with listed 
humpback whales. 

Response: This final rule classifies the 
‘‘OR Dungeness crab pot fishery’’ as a 
Category II fishery. NMFS will work 
with the State of Oregon relative to 
changes on the LOF that affect state- 
managed fisheries. 

Comment 26: If the ‘‘OR Dungeness 
crab pot fishery’’ is elevated to a 
Category II on the final 2009 LOF, 
fishing vessel owners will be required to 
register with NMFS and obtain a marine 
mammal authorization certificate by 
January 1, 2009. This would occur 
during the height of effort in this fishery 
and most participants will be actively 
fishing when the new rule would take 
effect. The ODFW requests that NMFS 
strive to minimize any disruptions to 
fishing activities in order to implement 
any new requirements. ODFW and 
NMFS regional staff have discussed 
potential implementation issues, 
particularly for the first year, and ODFW 
staff remains available to work with 
NMFS on these issues. 

Response: NMFS will work with the 
state fishery managers to integrate fisher 
registration for the MMAP program with 
state licensing processes, to the extent 
possible. NMFS will request fisher 
registration information from the state 
licensing office in order to issue 
authorization certificates to fishers in a 
timely and cost efficient manner. 

Comment 27: ODFW supports the 
addition of a separate Category II ‘‘OR 
Dungeness crab pot fishery.’’ ODFW is 
concerned about fishery interactions 
with marine mammals and has 
implemented several on-going 
management measures for the OR 
Dungeness crab pot fishery that will 
reduce the risk of interactions in the 
future. Fishing effort has been reduced 
from an estimated high of 200,000 pots 
in 2006, when the observed humpback 
whale entanglement occurred, to a 
maximum of 150,000 pots per season. 
Logbook information including date, 
location, and amount of gear fished is 
now required for all crab vessels. This 
information will be useful in the future 
to assess the potential for interactions 
and ways to reduce interactions. ODFW 
has also implemented management 
measures that restrict untended gear to 
no more than 14 days and several 
temporary rules to facilitate fishers 
opportunistically retrieving lost or 
derelict gear. ODFW has also partnered 
with others to charter vessels 
specifically to retrieve derelict and lost 
crab pots. ODFW anticipates working 
with NMFS to smoothly and efficiently 
implement the new requirements. 

Response: NMFS acknowledges the 
State of Oregon’s positive steps in 
reducing the incidental take of marine 
mammals in the ‘‘OR Dungeness crab 
pot fishery.’’ 

Comment 28: ODFW strongly 
supports the proposal to split the 
current ‘‘WA/OR/CA crab pot fishery’’ 
into three fisheries, one for each state. 
Each state has different management 
and permitting frameworks for 
Dungeness crab trap/pot fishing, and 
different amounts of gear in state waters. 
Also, known interactions with marine 
mammals differ between states, 
probably mainly due to differences in 
the timing and amount of gear fished, 
and differences in timing and 
distribution of marine mammals along 
the coast. The potential risk of 
humpback whale entanglements in 
Dungeness crab pot gear appears to 
progressively decrease from CA to WA, 
based on the humpback whale 
movement patterns, fishing intensity 
patterns, and observed reports of 
humpback whale entanglements. This 
differential risk from south to north 
justifies the proposed separation of the 
west coast fishery into three fisheries. 
Also, while there is a Tri-State 
agreement that addresses some aspects 
of the West Coast Dungeness crab 
fishery, the individual states have the 
primary role in managing their 
respective fishery and the management 
authorities and actions differ among 
states. The different authorities and the 

lack of a true regional management 
system provide added justification to 
separate the fishery among states. 

Response: NMFS has classified the 
three fisheries by state in this final rule. 
The presence of humpback whales along 
the west coast varies seasonally and the 
relationship between the presence of 
whales and the peak periods of fishing 
effort likely influences the potential for 
entanglement. The management of the 
fisheries by the individual states affords 
added flexibility to respond to regional 
differences more quickly to reduce the 
risk of entanglement for the whales. 

Comment 29: The CBD stated that, 
while the proposed 2009 LOF includes 
several West Coast pot and trap fisheries 
as Category II due to interactions with 
humpback whales, the proposed LOF 
improperly excluded many similar 
fisheries. CBD stated that NMFS 
acknowledges humpback whale 
entanglements are likely significantly 
underreported, yet only includes those 
fisheries as Category II if the fishery is 
known to interact with humpbacks or if 
there is a time/space overlap with a 
reported entanglement. CBD believes 
this method results in several fisheries 
being classified as Category III when 
Category II is the more appropriate 
classification. All pot or trap fisheries 
that occur within the range of the 
humpback whale should be classified as 
Category II until and unless observer 
coverage demonstrates that they do not 
pose a risk of entanglement to the 
species. 

Response: As described in the final 
2008 LOF (72 FR 66048, 66066, 
November 27, 2008), NMFS researched 
the commercial pot and trap fisheries to 
better understand which of those 
fisheries may interact with humpback 
whales along the coast of California. 
NMFS extended its analysis for the 2009 
LOF to include pot and trap fisheries 
along the coasts of Washington and 
Oregon and worked closely with 
fisheries staff from the three states. 
NMFS developed criteria described in 
the proposed 2009 LOF to evaluate the 
pot and trap fisheries along California, 
Oregon, and Washington and determine 
which are most likely to interact with 
humpback whales. The first criterion 
was whether there is direct evidence of 
entanglements with a specific fishery 
(e.g., the identification of spot prawn 
gear on a humpback whale entangled in 
September 2005). In the absence of 
direct evidence on interactions, the 
second criterion was used, (i.e., the 
fishery occurs in an area and time where 
humpback whale entanglements have 
been observed and reported to NMFS). 
This criterion was used to refine the 
analysis with the limited information 
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available. NMFS acknowledges the 
uncertainties associated with this 
analysis. However, NMFS believes that 
the criteria described in the proposed 
2009 LOF and used to assess the 
fisheries is the most reasonable means at 
this time of using the available 
information and reclassifying certain 
pot and trap fisheries. 

The commenter suggests that all west 
coast pot and trap fisheries in the range 
of humpback whales be listed as 
Category II, until observers can show 
that the fisheries do not pose a threat to 
marine mammals. However, observers 
in pot and trap fisheries have very 
limited ability to detect these types of 
interactions. In most instances, trap/pot 
gear is left to soak for some time and is 
not actively tended by the fishing vessel 
for the majority of the soak period. 
Interactions (entanglements) between 
large whales and trap/pot gear are 
therefore unlikely to be observed from 
the fishing vessel except in the rare 
instance when the vessel is present at 
the time the entanglement occurs. 
Therefore, alternative monitoring 
methods are needed for trap/pot 
fisheries. NMFS has begun work (and 
will cooperate with other agencies, the 
scientific and fishing communities, and 
the general public) to find ways to 
monitor pot/trap fisheries and gather 
additional data to better understand the 
nature of the interactions between these 
fisheries and marine mammals. As 
noted in the 2009 LOF proposed rule, 
when and if additional information 
becomes available, NMFS would 
consider reclassifying pot/trap fisheries. 

Comment 30: The Marine Mammal 
Commission recommended that NMFS 
reclassify all currently recognized west 
coast pot and trap fisheries as Category 
II until additional information is 
available to categorize a given fishery as 
a Category I or III. Although the 
Commission appreciates NMFS’ efforts 
to evaluate information on observed 
humpback whale entanglements and 
attribute those entanglements to specific 
trap/pot fisheries, the Commission 
believes that the analysis and resulting 
proposed reclassifications do not 
account appropriately for the substantial 
uncertainty in the number and location 
of entanglements. The Commission 
acknowledged that NMFS has shown 
that humpback whales do become 
entangled in trap/pot gear, and that 
there is no evidence to suggest that 
whales are more or less likely to become 
entangled in gear from any specific trap/ 
pot fishery. NMFS noted in the 
proposed 2009 LOF that ‘‘other pot and 
trap fisheries may overlap in space and 
time with humpback whales feeding or 
migrating along the West coast, but in 

the absence of evidence of interactions, 
NMFS cannot justify placing these 
fisheries in Category II at this time.’’ The 
Commission believes that this statement 
misplaces the burden of proof and 
removes the incentive for collecting 
important information on entanglement 
rates. The vast majority (90 to 97 
percent) of humpback whale 
entanglements are not observed 
(Robbins and Matilla, 2001, 2004) and, 
by implication, at least some 
entanglements of endangered baleen 
whales are not observed and reported. 
Given that the majority of 
entanglements are not observed, it is 
reasonable to classify all west coast 
trap/pot fisheries as Category II based on 
their similarity to those trap/pot 
fisheries that are known to have 
incidentally entangled whales. Also, 
NMFS acknowledges in the proposed 
rule that ‘‘Category II is also the 
appropriate category for fisheries for 
which reliable information on the 
frequency of marine mammal serious 
injury or mortalities is lacking.’’ 

Response: Please see the response to 
Comment 29 above. NMFS 
acknowledges that there are likely 
interactions with marine mammals that 
are not observed or reported. However, 
NMFS reviewed all of the records of 
entanglements, the distribution of 
humpback whales and the spatial and 
temporal characteristics of the pot and 
trap fisheries on the U.S. west coast and 
developed criteria to reclassify fisheries 
based upon the best available 
information. NMFS is also working on 
ways to increase the amount of 
information available on interactions 
between marine mammals and pot and 
trap fisheries on the U.S. west coast. 
The commenter suggests that other 
species of endangered baleen whales 
may be entangled in pot and trap gear, 
but not observed. At this time, NMFS is 
focused on interactions with humpback 
whales and gray whales since these are 
the only species observed entangled in 
pot and trap gear on the U.S. west coast. 
Also, other pot and trap fisheries in the 
Pacific (including Hawaii and Alaska 
fisheries) have not been observed to 
interact with baleen whale species other 
than humpback whales. 

NMFS notes that there was a 
typographical error in the proposed 
2009 LOF on page 33772. The text 
should have stated that Category II is 
appropriate for new fisheries for which 
NMFS does not have adequate 
information. This is consistent with the 
text throughout the proposed rule 
related to the addition of high seas 
fisheries, and as stated in the final rule 
implementing the section 118 
regulations (60 FR 45086, August 30, 

1995, at 45090) and the final 2006 LOF 
(71 FR 48802, August 22, 2006; 
Comment/Response 4). As noted on 
page 33763, 33768, 33769, and 33770 of 
the proposed 2009 LOF, ‘‘Category II is 
the appropriate category for new 
fisheries for which NMFS does not have 
adequate information to accurately 
categorize.’’ Fisheries previously 
included on the LOF as a Category I or 
III are reclassified as Category II after 
evaluating the information in the SARs, 
the type of gear being used, stranding 
records, and the distribution of marine 
mammals in the area. All west coast pot 
and trap fisheries have been previously 
included in the LOF as Category III 
fisheries; therefore, NMFS conducted 
this type of analysis on the west coast 
pot and trap fisheries and detailed the 
process in the proposed rule. As stated 
in the proposed 2009 LOF, NMFS will 
continue to review information related 
to humpback and gray whale 
entanglement events in pot and trap 
gear and consider reclassifying other 
west coast pot and trap fisheries if 
additional information becomes 
available. 

Comment 31: The CA Wetfish 
Producers Association requested NMFS 
remove short-finned pilot whales from 
the list of species killed/injured in the 
Category II ‘‘CA squid purse seine 
fishery’’ because the most recent 
scientific information available does not 
justify including this species for 
interactions with this fishery. The 
fishery is being monitored and was 
observed during the expansion period. 
The 2007 SAR indicates that 193 sets 
were observed from 2004–2006. The 
commenter examined the NMFS SWR 
CA Coastal Pelagic Purse Seine Observer 
Program database, which indicated that 
95 sets were observed through March 
2007, with an additional 80 sets 
observed from July 2007–December 
2007. Based on these data, there is not 
evidence that short-finned pilot whales 
were taken in this fishery during this 
recent span of years. 

Response: NMFS received a similar 
comment on the proposed 2008 LOF (72 
FR 66048, November 27, 2008; 
comment/response 18). As noted in the 
response to comment 18 in the 2008 
LOF, there have been no observed takes 
of short-finned pilot whales in this 
fishery during the three years it was 
monitored (2004–2006); however, 
annual observer coverage was very low 
(the estimated coverage was only 1.1 
percent in 2005, and less than 2 percent 
in the other years). The low level of 
observer coverage over three years may 
not reliably indicate the frequency of 
incidental mortality or serious injury of 
marine mammals in this fishery. In 
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considering whether a fishery should be 
listed as Category II, NMFS must 
evaluate a variety of factors including 
the fishing technique used, the seasons 
and areas fished, stranding reports, and 
the distribution of marine mammals in 
the area. NMFS feels that based upon 
the most recently available information, 
including stranding reports over the 
past few years, that a thorough 
evaluation of the ‘‘CA squid purse seine 
fishery,’’ as well as the ‘‘CA anchovy, 
mackerel, sardine purse seine fishery’’ 
and the ‘‘CA tuna purse seine fishery,’’ 
is warranted. NMFS will thoroughly 
evaluate the available information on 
the three above referenced California 
purse seine fisheries and will include 
the results in the proposed 2010 LOF. 
At that time, NMFS will determine 
whether reclassifying some of the CA 
purse seine fisheries, including the ‘‘CA 
squid purse seine fishery,’’ is 
appropriate. 

Comment 32: The CA Wetfish 
Producers Association requested NMFS 
remove common dolphin, stock 
unknown, from the list of species killed/ 
injured in the Category II ‘‘CA squid 
purse seine fishery’’ based on the most 
recent scientific information available. 
The NMFS SWR CA Coastal Pelagic 
Purse Seine Observer Program data 
contain one single observed interaction 
off Santa Barbara on January 3, 2005, 
resulting in one dead unidentified 
common dolphin. The most recent and 
relevant scientific information indicates 
there have been zero interactions with 
either long- or short-beaked common 
dolphins. There were more than 193 
trips observed by federal observed 
during 2004–2006, and 80 sets observed 
in mid- to late-2007, with zero 
interactions (except for the single 2005 
incident). Clearly, this fishery 
represents no current threat to either 
stock of common dolphins. 

Response: A similar comment was 
made on the 2008 LOF. As described in 
NMFS’ response to this comment in the 
final 2008 LOF (72 FR 66048, November 
27, 2007; Comment/Response 19), there 
is insufficient information available to 
identify the species of common dolphin 
observed taken in the squid purse seine 
fishery. Both species, long-beaked 
common dolphins and short-beaked 
common dolphins, utilize much of the 
same habitat and overlap in areas with 
the squid purse seine fishery; therefore, 
it is possible that either species could 
have been taken. Further, the draft 2008 
SARs includes an account in 2006 of 
eight unidentified dolphins entangled in 
a squid purse seine net. Seven of the 
animals were released unharmed, and 
one was seriously injured. The area in 
which these interactions occurred is an 

area where long-beaked common 
dolphins are known to occur. Given the 
paucity of information on the 
interaction, NMFS cannot eliminate the 
possibility that a long-beaked common 
dolphin was seriously injured during 
this event. 

To make the list of marine mammal 
species and stocks incidentally killed/ 
injured in the ‘‘CA squid purse seine 
fishery’’ more clear, NMFS is changing 
the stock from ‘‘common dolphin, 
unknown’’ to ‘‘short-beaked common 
dolphin, CA/OR/WA’’ and ‘‘long-beaked 
common dolphin, CA’’ to account for 
the uncertainty of the species observed 
seriously injured or killed in this 
fishery. This is consistent with how 
NMFS lists marine mammal stocks on 
the LOF that are difficult to distinguish 
from one another in the field and/or for 
which additional genetic data is not 
available for a given interaction (i.e., 
resident and transient killer whales in 
Alaska fisheries, and long-finned and 
short-finned pilot whales in Atlantic 
fisheries). 

Comment 33: The CA Wetfish 
Producers Association requested NMFS 
recategorize the Category II ‘‘CA squid 
purse seine fishery’’ to a Category III 
based on existing observer data from 
2004–2007, the paucity of marine 
mammal interactions with this fishery, 
and because the number of participants 
has reduced from 71 to 64 active 
vessels. Recategorization of this fishery 
to a Category III is justifiable and 
consistent with the best scientific 
information available. Also, a 
recategorization would provide the 
industry with validation that NMFS 
actually utilizes observer data to adjust 
the LOF annually to reflect current 
circumstances in commercial fisheries. 
Furthermore, the commenter requested 
the LOF be updated to reflect the 
reduction in the number of participants 
to 64, consistent with CA Department of 
Fish and Game records indication that 
64 purse seine vessels landed squid in 
2007. 

Response: NMFS recognizes that the 
squid purse seine fishery warrants 
further evaluation based upon all 
available information, including 
observer records. Please see response to 
Comment 31 above for more 
information. NMFS appreciates the 
information on the number of active 
vessels in this fishery and has updated 
the number of active vessels to 64 in the 
final 2009 LOF. 

Comment 34: The Marine Mammal 
Commission concurred with NMFS’ 
proposal to reclassify the ‘‘CA halibut/ 
white seabass set net fishery’’ from 
Category I to II based on the information 
provided in the proposed rule. 

Response: NMFS acknowledges and 
appreciates the comment. 

Comment 35: The CDFG supported 
reclassifying the ‘‘CA Dungeness crab 
pot fishery’’ to a Category II fishery 
given the relatively high likelihood of 
humpback whale interactions. However, 
as with the sablefish pot fishery, CDFG 
believes that this fishery should have a 
coastwide designation as the ‘‘(WA/OR/ 
CA) Dungeness crab pot fishery’’ 
because it is difficult to determine the 
precise location of the original 
entanglement or other incident, and 
humpback whale migratory patterns are 
such that an entangled whale might be 
encountered and reported far from the 
site of the incident. Also, there is no 
evidence that primary fishing areas in 
California, which are north of Point 
Arena, differ from Oregon and coastal 
Washington with respect to the 
likelihood of these interactions. 

Response: As explained in the 
proposed 2009 LOF, NMFS believes that 
because of the differences in 
management of the Dungeness crab pot 
fishery by each state, it is appropriate to 
split the fishery into three separate 
fisheries by state. Also, unlike the 
sablefish fishery, fishermen targeting 
Dungeness crab are limited to fishing 
the waters off the state for which they 
hold a permit. For example, a fisherman 
with a Washington permit may only set 
Dungeness crab pot gear off Washington, 
while a fisherman with a California 
permit may only set gear off California. 
The sablefish fishery permit does not 
have this same restriction. A fisherman 
possessing a sablefish fishery permit 
(open access) may set gear in the waters 
off any of the three states. 

As noted in the proposed 2009 LOF, 
NMFS acknowledged some level of 
uncertainty associated with the 
assumption that the area in which an 
entangled animal is observed is the area 
where the entanglement occurred. 
However, this assumption was 
considered necessary in order to utilize 
the available information and is 
supported by the available data on 
entanglements. For example, spot prawn 
gear was identified on a humpback 
during a time and in an area during high 
levels of effort in the spot prawn trap 
fishery (73 FR 33799, June 13, 2008). 
NMFS believes that effort in the 
fisheries is likely to affect the likelihood 
of an interaction with a humpback 
whale, since each fishery occurs at 
slightly different times of the year off 
the coasts of California, Oregon, and 
Washington. For example, the effort in 
the southern half of California in the 
‘‘CA Dungeness crab pot fishery’’ may 
begin in mid-November, overlapping 
with the time that humpback whales are 
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likely to be migrating through the 
waters. However, in Oregon and 
Washington the peak of the fishery is 
December through February, at which 
time most humpback whales have 
migrated out of the area on their way to 
winter breeding areas off Mexico. As 
described in NMFS’ pot and trap fishery 
characterization referenced in the 
proposed 2009 LOF, Dungeness crab 
pots may be fished through the spring, 
in waters off each of the three states’ 
coasts, thus affecting the likelihood of 
interactions with humpback whales 
(i.e., Dungeness crab pot gear fished off 
Oregon in May, is believed to be 
responsible for the entanglement of a 
humpback whale that stranded dead on 
the Oregon coast). However, given the 
typical fishery patterns and the 
migratory behavior of humpbacks in 
California waters, it is likely that gear 
off California is more likely to entangle 
humpbacks during their migration. 

Comment 36: The CDFG supported 
the evaluation of the ‘‘WA/OR/CA 
sablefish pot fishery’’ to a Category II 
fishery and supported the continuation 
of the tri-state, coastwide designation of 
the sablefish pot fishery. The limited 
information available regarding 
humpback whale interactions makes it 
difficult to determine the precise 
location of the original entanglement or 
other incident, and humpback whale 
migratory patterns are such that an 
entangled whale might be encountered 
and reported far from the site of the 
incident. 

Response: As described in the 
proposed 2009 LOF and in the response 
to comment 35 above, the existing 
sablefish fishery regulations allow 
fishers from one state to fish sablefish 
pot gear off another state. Therefore, it 
is most appropriate to list the sablefish 
pot fishery on the LOF as one fishery 
that includes effort in waters in all three 
states. 

Comment 37: The CDFG supported 
the removal of Eastern North Pacific 
humpback whales and CA sea otters 
from the list of species and stocks 
incidentally killed/injured in the 
Category III ‘‘CA spiny lobster, 
coonstripe shrimp, finfish, rock crab, 
tanner crab pot or trap fishery,’’ based 
on the 2008 analysis of humpback and 
gray whale interactions, and the lack of 
any known interactions with sea otters 
since 1987. 

Response: NMFS acknowledges this 
comment. 

Comment 38: The CDFG proposed 
that NMFS remove finfish from the 
Category III ‘‘CA spiny lobster, 
coonstripe shrimp, finfish, rock crab, 
tanner crab pot or trap fishery,’’ and that 
the fishery be renamed to reflect this 

change, because the finfish trap fishery 
is a separate and distinct fishery from 
the various crustacean fisheries. 
Additionally, finfish are included in the 
Category III ‘‘CA finfish and shellfish 
live trap/hook-and-line fishery.’’ 
Furthermore, finfish cannot be taken in 
the lobster and rock crab trap fisheries 
(Fish and Game Code Section 8250.5 
and Title 14, CCR, Section 125.1). 
However, if the reference to finfish in 
this fishery is meant for hagfish, then it 
should be specified as such. Finally, the 
gray whale interaction listed in the LOF 
table comes from an observation of a 
gray whale with a lobster trap buoy line 
attached, and not from a finfish trap. 

Response: NMFS appreciates CDFG’s 
clarification on these fisheries and has 
removed finfish from the existing 
fishery description and name. The name 
of the fishery in the final 2009 LOF has 
been renamed to the ‘‘CA spiny lobster, 
coonstripe shrimp, rock crab, tanner 
crab pot or trap fishery.’’ Finfish in this 
fishery did not refer to hagfish, as the 
hagfish pot/trap fishery is currently 
listed separately on the LOF as the 
Category III ‘‘OR/CA hagfish fishery.’’ 
NMFS acknowledges and appreciates 
the clarification on the gray whale take 
in the lobster trap fishery and will 
continue to list gray whale as one of the 
species incidentally killed or injured in 
this fishery, as it is listed in the 
proposed 2009 LOF. 

Comment 39: The CDFG supported 
the proposal to separate the spot prawn 
trap fishery from the other crustacean 
trap/pot fisheries and place it in 
Category II. CDFG understands that the 
change is being proposed so that the 
other fisheries can remain in Category 
III. 

Response: NMFS acknowledges the 
comment. 

Comment 40: The CDFG proposed 
removing shellfish from the ‘‘CA finfish 
and shellfish live trap/hook-and-line 
fishery’’ and renaming it the ‘‘CA 
nearshore finfish live trap/hook-and- 
line fishery,’’ maintaining the Category 
III status because there are no 
documented instances of marine 
mammal interactions. Shellfish are 
already covered in the proposed ‘‘CA 
spiny lobster, coonstripe shrimp, 
finfish, rock crab, tanner crab pot or trap 
fishery.’’ Also, while these shellfish 
species are taken live they are not taken 
with hook-and-line gear. The majority of 
nearshore finfish are landed in the live 
condition. Nearshore finfish traps are 
set in very shallow waters (two to eight 
fathoms) in kelp beds and over rock 
habitat off southern and central CA. 
Traps are usually set and pulled 
multiple times a day. 

Response: The proposal to rename 
this fishery is appropriate for the 
reasons stated by the commenter. NMFS 
has renamed the Category III ‘‘CA finfish 
and shellfish live trap/hook-and-line 
fishery’’ as the ‘‘CA nearshore finfish 
live trap/hook-and-line fishery’’ in the 
final 2009 LOF. 

Comments on Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Comment 41: The MAFMC supported 
the proposal to eliminate Loligo, Illex, 
and butterfish from the list of species 
targeted by the Category II ‘‘Mid- 
Atlantic Mid-Water trawl fishery.’’ In 
addition, the MAFMC supports the 
addition of these three species to the list 
of species targeted by the Category II 
‘‘Mid-Atlantic bottom trawl fishery.’’ 
The MAFMC notes that it was not 
possible to determine what other 
species were added to the species list 
for this fishery given the information 
provided in the proposed rule. 

Response: After removing Illex squid, 
Loligo squid, and butterfish from the 
species targeted by the ‘‘Mid-Atlantic 
mid-water trawl fishery,’’ NMFS added 
‘‘chub mackerel and miscellaneous 
other pelagic species’’ (73 FR 33775, 
June 13, 2008) to the description of 
species targeted by the Mid-Atlantic 
mid-water trawl fishery based on 
information provided in Appendix III of 
the 2007 final SAR. 

Comment 42: The MAFMC, the 
NCDMF, and the Garden State Seafood 
Association (reiterating a request made 
as a comment on the 2007 LOF and in 
a letter sent directly to NMFS in 
November 2006) each requested that 
NMFS conduct a Tier Analysis of the 
bluefish gillnet and croaker gillnet 
fisheries, currently included under the 
Category I ‘‘Mid-Atlantic gillnet 
fishery.’’ The commenters requested the 
Tier Analysis to determine whether the 
data support downgrading these 
fisheries from Category I to Category II 
or III (thereby also separating the 
bluefish and croaker components from 
the ‘‘Mid-Atlantic gillnet fishery’’). 
Available observer data indicate that 
from 2000–2005 there were 109 Atlantic 
croaker gillnet trips and 70 bluefish 
gillnet trips observed with no 
documented marine mammal 
interactions. Should these fisheries be 
downgraded to a Category II or III, the 
NCDMF recommends that observer 
coverage be increased in other Category 
I Mid-Atlantic gillnet fisheries. 

Response: In 1998, NMFS determined 
regulatory measures should be based on 
the characteristics of the gillnet fisheries 
that relate to marine mammal bycatch, 
rather than to base the regulations on 
target fisheries. NMFS determined that 
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the nature of the gear and how the gear 
is deployed determines whether marine 
mammals become entangled. 
Additionally, because the intended 
target species is not always the actual 
species landed, regulations based on 
sub-fisheries would become very 
difficult to enforce (See Harbor Porpoise 
Take Reduction Plan Final 
Environmental Assessment and Final 
Regulatory Flexibility Analysis, NMFS, 
1998). Since the characteristics of gillnet 
gear targeting bluefish and croaker 
cannot be differentiated from the ‘‘Mid- 
Atlantic gillnet’’ fishery gear definition, 
NMFS has determined that the bluefish 
and croaker fisheries cannot be 
separated out for a separate tier analysis. 
Therefore, NMFS retains the current 
inclusion of the bluefish and croaker 
gillnet fisheries in the ‘‘Mid-Atlantic 
gillnet fishery’’ (Category I) and does not 
find the suggested sub-division to be 
warranted. 

Comment 43: NMFS proposes to add 
trotline gear as a new Category III 
fishery. The proposed rule describes 
trotline gear as a series of baited hooks 
attached to a horizontal line targeting 
blue crab, catfish, and other finfish 
species throughout the coastal Atlantic 
and Gulf of Mexico. The MAFMC states 
that in the Mid-Atlantic region, 
primarily in the Chesapeake Bay, 
trotlines are fished for blue crab without 
the use of hooks and asks if this fishery 
should be included under the newly 
proposed trotline category. If so, then 
the LOF should recognize a separate 
category for trotlines that do not use 
hooks, or consider excluding this 
fishery from the list because no hooks 
are deployed in this fishery. Similarly, 
the NCDMF did not support the 
inclusion of the blue crab trotline 
fishery in the proposed Category III 
‘‘U.S. Atlantic Ocean, Gulf of Mexico 
trotline fishery,’’ and recommended that 
blue crab trotlines not be listed under 
this fishery. Blue crab trotlines used in 
North Carolina do not use hooks for 
retention of bait. Instead, the bait is tied 
to the trotline using small diameter 
twine. 

Response: At this time, the current 
definition only includes trotlines with 
hooks. However, in the future, NMFS 
intends to evaluate all Category III 
‘‘longline/hook and line fisheries’’ 
definitions for clarification purposes. 
NMFS will investigate if the expansion 
of the ‘‘U.S. Atlantic, Gulf of Mexico 
trotline fishery’’ warrants including gear 
without hooks or if non-hook trotline 
gear is more specific, therefore requiring 
a unique fishery definition. 

Comment 44: The MAFMC supported 
the addition of the North Carolina 
striped bass beach haul seine fishery to 

the list of fisheries included in the Mid- 
Atlantic haul/beach seine fishery. 

Response: NMFS has added the North 
Carolina striped bass beach haul seine 
fishery to the list of fisheries included 
in the Category II ‘‘Mid-Atlantic haul/ 
beach seine fishery’’ based on current 
gear practices and thus enabling more 
effective conservation measures and 
management. 

Comment 45: The NCDMF supported 
the proposed revisions to the 
description of the Category II ‘‘Mid- 
Atlantic haul/beach seine fishery.’’ The 
revised description will complement 
NCDMF Proclamation FF–51–2008, 
effective December 2008, which requires 
seines used in the Atlantic Ocean 
striped bass beach seine fishery to be 
constructed of multifilament or multi- 
fiber webbing. NCDMF intends to 
maintain the multifilament or multi- 
fiber webbing requirements throughout 
the Atlantic Ocean beach seine season. 

Response: NMFS will continue to 
work collaboratively with NCDMF to 
ensure descriptions and classifications 
in the list of fisheries of beach-based 
fisheries in North Carolina complement 
NCDMF’s efforts. 

Comment 46: The CBD and the 
Marine Mammal Commission reiterated 
previous years’ comments expressing 
concerns about marine mammal 
interactions with Gulf of Mexico 
fisheries. The Commission 
recommended that NMFS expedite its 
investigation of bottlenose dolphin 
stock structure, and both CBD and the 
Commission recommended NMFS 
reevaluate the classification of Gulf of 
Mexico fisheries. The CBD believes that 
the ‘‘Gulf of Mexico blue crab trap/pot 
fishery’’ should be classified as at least 
a Category II, and the ‘‘Gulf of Mexico 
menhaden purse seine’’ and the ‘‘Gulf of 
Mexico gillnet’’ fisheries should be 
classified as Category I based on known 
or likely impacts to bottlenose dolphin 
stocks. 

Response: NMFS does not believe 
elevating the ‘‘Gulf of Mexico blue crab 
trap/pot fishery,’’ ‘‘Gulf of Mexico 
menhaden purse seine fishery,’’ or ‘‘Gulf 
of Mexico gillnet fishery’’ is supported 
by available information. There is no 
observer program for these fisheries. 
NMFS relies on stranding data and 
fisher self-reports to document fishery 
interactions with marine mammals. 
While these sources show only a low 
level of interactions, NMFS recognizes 
that they are unreliable and likely to be 
biased low. However, NMFS will 
continue monitoring using self-reports 
and stranding data. Observer coverage 
for these fisheries also remains a 
priority if resources become available. 
In addition, PBR is unknown for these 

stocks because of insufficient 
information on stock structure and 
abundance. 

In the ‘‘Gulf of Mexico blue crab trap/ 
pot fishery,’’ stranding data indicate 
there were two confirmed bottlenose 
dolphin interactions with crab pot 
fishing gear between 2002–2006, one of 
which was released alive. In the same 
period, four dead bottlenose dolphins 
stranded with rope or rope marks that 
may have been from trap/pot gear, but 
cause of death could not be determined. 

The ‘‘Gulf of Mexico menhaden purse 
seine fishery’’ was observed by 
researchers from Louisiana State 
University in 1992, 1994, and 1995. The 
observers documented nine bottlenose 
dolphin captures, three of which were 
mortalities. Using observed and total 
fishery effort data, the number of takes 
was linearly extrapolated to an estimate 
of 68 animals. On the basis of this 
information, the fishery was elevated 
from Category III to Category II on the 
1999 LOF (64 FR 9067, February 24, 
1999). Since that time, there has been no 
observer coverage in this fishery. 
Fishers’ self-reports through the Marine 
Mammal Authorization Program 
(MMAP) reveal five bottlenose dolphin 
mortalities from 2002–2006, with two 
mortalities in 2002, one in 2004, and 
two in 2005. However, information 
gathered under the MMAP cannot be 
verified, so it is not possible to 
extrapolate these numbers to obtain an 
estimate of total takes in this fishery. 

No marine mammal mortalities 
associated with gillnet fisheries in the 
Gulf of Mexico have been reported 
through the MMAP. Stranding data 
suggest that marine mammal 
interactions with gillnets do occur, 
causing mortality and serious injury. 
NMFS acknowledges that stranding data 
likely underestimate the extent of 
fishery-related mortality and serious 
injury. Interpreting the data is difficult 
due to varying ability among the 
stranding network to detect and respond 
to strandings in all areas and accurately 
document human interactions and the 
condition of the carcass when stranded. 

It is important to further investigate 
stock structure and abundance of 
bottlenose dolphins in the Gulf of 
Mexico. There is currently no PBR 
calculated for coastal stocks or bay, 
sound, and estuarine stocks, preventing 
NMFS from assessing the population- 
level impacts of serious injuries and 
mortalities. To address this, NMFS is 
working toward updating estimates of 
bottlenose dolphin abundance and 
refining bottlenose dolphin stock 
structure in the Gulf of Mexico. 
Specifically, in July and August 2007, 
NMFS completed a ship-based survey of 
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the Gulf of Mexico continental shelf and 
completed winter and summer aerial 
line-transect abundance surveys of 
coastal bottlenose dolphin stocks. To 
help characterize stock structure and 
abundance in bays, sounds, and 
estuaries, NMFS conducted a photo-ID 
mark-recapture study and biopsy 
sampling in Choctawhatchee Bay, FL, in 
July and August 2007 and biopsy 
sampling in Mississippi Sound in 2005 
and 2006. Data collected during these 
surveys are currently being analyzed, 
and updated information on population 
abundance and stock structure will 
appear in the 2008 SARs. Once this 
information is available and PBR is 
calculated for each stock, NMFS will be 
better able to assess the impacts of 
mortality and serious injury of marine 
mammals associated with commercial 
fisheries in the Gulf. 

Comment 47: The Marine Mammal 
Commission recommended that NMFS 
expand its efforts to collect reliable 
information on serious injury and 
mortality rates of marine mammals 
incidental to Gulf of Mexico fisheries, 
with priority being given to instituting 
an observer program for the menhaden 
purse seine fishery and expanding 
efforts to evaluate bottlenose dolphin 
entanglements in blue crab trap/pot 
gear. The CBD also recommended that 
NMFS make it a high priority to place 
observer coverage in the ‘‘Gulf of 
Mexico menhaden purse seine fishery’’ 
and further recommended that NMFS 
convene a TRT to address bottlenose 
dolphin take in the Gulf from this and 
other fisheries. 

Response: Collecting reliable 
information on serious injury and 
mortality of marine mammals in the 
Gulf of Mexico is essential. However, 
there are currently no resources to fund 
observer programs in these fisheries. 
Therefore, NMFS is focusing on 
building volunteer stranding network 
capacity in the Gulf and increasing the 
level and quality of stranding response. 
NMFS held training workshops for the 
stranding network in Texas, Louisiana, 
and Mississippi in May 2008 to train 
responders how to recognize and 
document human interaction and 
conduct necropsies. NMFS expects 
these efforts to increase the effectiveness 
of the stranding networks and better 
inform management decisions in the 
future. 

Observer coverage for the ‘‘Gulf of 
Mexico menhaden purse seine fishery’’ 
and evaluating bottlenose dolphin 
entanglements in the blue crab/trap pot 
gear are priorities if resources become 
available. Because population size and 
PBR are unknown for the three coastal 
and all the bay, sound, and estuary 

stocks, NMFS is unable to assess the 
population level impacts of serious 
injuries and mortalities from fisheries to 
determine whether annual mortality is 
greater than or equal to 50 percent of 
PBR. Thus, NMFS does not believe a 
TRT is supported by currently available 
information. As stated in the response 
comment 46, NMFS is working to 
collect and analyze additional data. 
Once this information is available and a 
PBR is calculated for each stock, NMFS 
will be better able to assess the impacts 
of mortality and serious injury of marine 
mammals associated with commercial 
fisheries in the Gulf of Mexico. 

Summary of Changes to the LOF for 
2009 

The following summarizes changes to 
the LOF for 2009 in fishery 
classification, fisheries listed in the 
LOF, the number of participants in a 
particular fishery, and the species/ 
stocks that are incidentally killed or 
injured in a particular fishery. The 
classifications and definitions of U.S. 
commercial fisheries for 2009 are 
identical to those provided in the LOF 
for 2008 with the changes outlined 
below. 

Commercial Fisheries on the High Seas 

Addition of Fisheries to the LOF 

High Seas Atlantic Highly Migratory 
Species Fisheries 

The high seas Atlantic HMS fisheries 
are added to the LOF. All gear types 
targeting Atlantic HMS on the high seas 
are categorized as Category II on the 
LOF, with the exception of longline and 
purse seine gear. The longline 
component of this fishery is classified as 
Category I because it is an extension of 
the Category I ‘‘Atlantic Ocean, 
Caribbean, Gulf of Mexico large pelagics 
longline fishery’’ operating within U.S. 
waters; and the purse seine component 
of this fishery is classified as Category 
III because it is an extension of the 
Category III ‘‘U.S. Atlantic tuna purse 
seine fishery’’ operating within U.S. 
waters. There are 88 valid HSFCA 
permits for fishers targeting Atlantic 
HMS on the high seas with all gear 
types. As noted in the preamble, the 
number of valid permits may not 
accurately account for annual fishing 
effort on the high seas. 

Observer information is available on 
which marine mammal stocks are 
incidentally killed or injured on the 
high seas by the Atlantic HMS longline 
fishery; therefore, NMFS lists the 
marine mammal species that have been 
documented killed or injured in the 
Category I high seas longline component 
of Atlantic HMS fisheries in Table 3. 

Similar observer data are not available 
for the high seas Atlantic HMS purse 
seine fishery, which is an extension of 
the Category III ‘‘Atlantic tuna purse 
seine fishery.’’ NMFS adds all non- 
coastal marine mammal species/stocks 
killed or injured in the Category III 
‘‘Atlantic tuna purse seine fishery’’ as 
injured or killed in the high seas purse 
seine component of the Atlantic HMS 
fisheries. 

There is little information on 
interactions between marine mammals 
and fishing gear used to target Atlantic 
HMS on the high seas, other than that 
listed in the previous paragraphs. Given 
the lack of data on marine mammal 
abundance and interactions with high 
seas Atlantic HMS fisheries using gear 
other than longline and purse seine, 
NMFS lists the marine mammal species 
killed or injured in these fisheries as 
‘‘undetermined’’ in Table 3. 

High Seas Pacific Highly Migratory 
Species Fisheries 

The high seas Pacific HMS fisheries 
are added to the LOF. All gear types 
targeting Pacific HMS on the high seas 
are listed as Category II, with the 
exception of drift gillnet and troll gear. 
The drift gillnet component of this 
fishery is listed as a Category I because 
it is an extension of the Category I ‘‘CA/ 
OR thresher shark/swordfish drift 
gillnet (≥14 in. mesh) fishery’’ operating 
within U.S. waters; and the troll 
component of this fishery is listed as a 
Category III because it is an extension of 
the Category III ‘‘AK North Pacific 
halibut, AK bottom fish, WA/OR/CA 
albacore, groundfish, bottom fish, CA 
halibut non-salmonid troll fisheries’’ 
operating within U.S. waters. There are 
344 valid HSFCA permits for fishers 
targeting Pacific HMS on the high seas 
using all gear types. As noted in the 
preamble, the number of valid permits 
may not accurately account for annual 
fishing effort on the high seas. 

Observer information is available for 
which species/stocks are incidentally 
killed or injured in the high seas 
longline component of this fishery; 
therefore, NMFS lists the marine 
mammal species that have been 
documented killed or injured in the 
high seas longline component of 
Atlantic HMS fisheries in Table 3. This 
list of species/stocks is identical to 
those listed as taken in the Category II 
‘‘CA pelagic longline fishery’’ operating 
in U.S. waters. This is because the 
fishery is currently prohibited within 
U.S. waters, but remains listed on Table 
1 because catch is landed on the U.S. 
West coast. Therefore, the marine 
mammal species listed as killed or 
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injured in this fishery were observed 
taken on the high seas. 

For those fisheries where no 
interaction data (observer or other data) 
exist on the high seas, NMFS lists all the 
non-coastal marine mammal species/ 
stocks killed or injured in the portion of 
the fishery that operates in U.S. waters 
as injured or killed in the same fishery 
operating on the high seas in Table 3. 
NMFS adds all non-coastal marine 
mammal species killed or injured in the 
Category I ‘‘CA/OR thresher shark/ 
swordfish drift gillnet (≥14 in. mesh) 
fishery’’ as injured or killed in the high 
seas drift gillnet component of Pacific 
HMS fisheries. NMFS adds all non- 
coastal marine mammal species killed 
or injured in the Category II ‘‘CA tuna 
purse seine fishery’’ as injured or killed 
in the high seas purse seine component 
of the Pacific HMS fisheries. 

There is little information on 
interactions between marine mammals 
and fishing gear used to target Pacific 
HMS on the high seas, other than that 
listed in the previous paragraphs. Given 
the lack of data on marine mammal 
abundance and interactions with high 
seas Pacific HMS fisheries using gear 
other than longline, drift gillnet, and 
purse seine, NMFS lists the marine 
mammal species killed or injured in 
these fisheries as ‘‘undetermined’’ in 
Table 3. 

High Seas Western Pacific Pelagic 
Fisheries 

The high seas Western Pacific pelagic 
fisheries are added to the LOF. All gear 
targeting Western Pacific pelagic species 
are listed as Category II, with the 
exception of deep-set longline gear. The 
deep-set longline component of this 
fishery is listed as a Category I because 
it is an extension of the Category I ‘‘HI 
deep-set (tuna target) longline/set line 
fishery’’ operating in U.S. waters. There 
are 219 valid HSFCA permits for fishers 
targeting Western Pacific pelagic species 
with all gear types on the high seas. As 
noted in the preamble, the number of 
valid permits may not accurately 
account for annual fishing effort on the 
high seas. 

NMFS adds all non-coastal marine 
mammal species/stocks killed or injured 
in the Category I ‘‘HI deep-set (tuna 
target) longline/set line fishery’’ as 
injured or killed in the deep-set longline 
component operating on the high seas. 
NMFS adds all non-coastal marine 
mammal species killed or injured in the 
Category II ‘‘HI shallow-set (swordfish 
target) longline/set line fishery’’ as 
injured or killed in the shallow-set 
longline component operating on the 
high seas. 

There is little information on 
interactions between marine mammals 
and fishing gear used to target Western 
Pacific pelagic species on the high seas, 
other than that listed in the previous 
paragraph. Given the lack of data on 
marine mammal abundance and 
interactions with high seas Western 
Pacific pelagic fisheries using gear other 
than longline, NMFS lists the marine 
mammal species killed or injured in 
these fisheries as ‘‘undetermined’’ in 
Table 3. 

High Seas South Pacific Albacore Troll 
Fisheries 

The high seas South Pacific albacore 
troll fisheries are added to the LOF, 
with all gear types listed as Category II. 
There are 83 valid HSFCA permits for 
vessels participating in the South 
Pacific albacore troll fisheries on the 
high seas with all gear types. As noted 
in the preamble, the number of valid 
permits may not accurately account for 
annual fishing effort on the high seas. 

There are no records of incidental 
mortality or serious injury of marine 
mammals in the South Pacific albacore 
troll fisheries. While there is little 
indication of marine mammal 
interactions with South Pacific albacore 
troll fishing, NMFS listed the marine 
mammal species killed or injured in 
these fisheries as ‘‘undetermined’’ in 
Table 3 due to the lack of an observer 
program covering these fisheries. 

High Seas South Pacific Tuna Fisheries 

The high seas South Pacific tuna 
fisheries (as authorized under the SPTT) 
are added to the LOF. All gear types are 
listed as Category II because, while a 
formal observer program exists for 
fishing in the Treaty area, information 
on marine mammal stock abundance in 
the area is scarce and observer reports 
of fishery interactions are not yet 
specific enough to determine the level 
of marine mammal serious injury and 
mortality. There are 26 valid HSFCA 
permits for vessels participating in the 
South Pacific tuna fishery. This number 
accurately reflects the effort by U.S. 
vessels in the SPTT area because it 
closely matches the number of U.S. 
vessels with a valid SPTT license. 

While available observer data 
document interactions with marine 
mammals, the data only currently 
identify the animals as unidentified 
whales, marine mammals, or dolphin/ 
porpoise. For this reason, Table 3 lists 
the marine mammal species killed/ 
injured in these fisheries as 
‘‘undetermined.’’ 

High Seas Antarctic Living Marine 
Resources Fisheries 

The high seas Antarctic Living Marine 
Resources (or CCAMLR) fisheries are 
added to the LOF. All gear types are 
listed as Category II because, while a 
formal observer program exists for 
fishing under CCAMLR, specific 
information on marine mammal 
abundance and fishery interactions 
levels has not been calculated in the 
manner necessary to categorize the 
fisheries based on a marine mammal 
stock’s PBR. There are no valid HSFCA 
permits for vessels participating in the 
CCAMLR fisheries for the 2008 fishing 
season, which accurately reflects effort 
by U.S. vessels in the CCAMLR area. 
NMFS has included the trawl and 
gillnet components of the CCAMLR 
fisheries (the gear types used by U.S. 
vessels in the recent past) on Table 3 
with a zero indicating the number of 
HSFCA permits for these fishery 
components. 

Observer information is available for 
which species are incidentally killed or 
injured in CCAMLR fisheries. Based on 
observer data of interactions with trawl 
gear, NMFS adds Antarctic fur seals as 
incidentally killed or injured in the 
trawl component of the fishery. There 
are no documented injuries or 
mortalities of other marine mammal 
species and U.S. vessels when using 
other gear types in the CCAMLR region; 
therefore, Table 3 lists the marine 
mammal species killed/injured in 
longline gear as ‘‘none documented.’’ 

Commercial Fisheries in the Pacific 
Ocean 

Fishery Classification 

HI Swordfish, Tuna, Billfish, Mahi 
mahi, Wahoo, Oceanic Sharks Longline/ 
Set Line Fishery 

The Category I ‘‘HI swordfish, tuna, 
billfish, mahi mahi, wahoo, oceanic 
sharks longline/set line fishery’’ is split 
into two separately managed 
commercial fisheries: (1) The ‘‘HI deep- 
set (tuna target) longline/set line 
fishery’’; and (2) the ‘‘HI shallow-set 
(swordfish target) longline/set line 
fishery.’’ The ‘‘HI deep-set (tuna target) 
longline/set line fishery’’ is classified as 
a Category I fishery, and the ‘‘HI 
shallow-set (swordfish target) longline/ 
set line fishery’’ is classified as a 
Category II fishery. 

CA Halibut/White Seabass and Other 
Species Set Gillnet (>3.5 in. mesh) 
Fishery 

The ‘‘CA halibut/white seabass and 
other species set gillnet (>3.5 in. mesh) 
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fishery’’ is recategorized from a Category 
I to a Category II fishery. 

West Coast Trap/Pot Fisheries 

NMFS reclassifies multiple West 
Coast trap and pot fisheries from 
Category III to Category II based on 
interactions with humpback whales 
(CA/OR/WA stock). 

The ‘‘CA spot prawn pot fishery’’ is 
split from the Category III ‘‘CA lobster, 
prawn, shrimp, rock crab, fish pot’’ 
(renamed the ‘‘CA spiny lobster, 
coonstrip shrimp, rock crab, tanner crab 
pot or trap’’ in this final rule) and listed 
on the LOF as a Category II fishery. The 
estimated number of vessels or 
participants in this fishery is 29. In 
addition to humpback whales, gray 
whales remain listed as injured or killed 
in this fishery because gray whales have 
been listed as injured or killed in this 
fishery on past LOFs. 

The ‘‘WA/OR/CA sablefish pot 
fishery’’ is elevated from Category III to 
a Category II fishery. The estimated 
number of vessels or participants in this 
fishery is 155, including both limited 
and open access permits (there are 32 
limited access permits). 

The ‘‘OR Dungeness crab pot fishery’’ 
is split from the Category III ‘‘WA/OR/ 
CA crab pot fishery’’ and elevated to 
Category II. The estimated number of 
vessels or participants in this fishery is 
433 (433 permits exist, 364 landings 
were made in 2006). In addition to 
humpback whales, gray whales remain 
listed as injured or killed in this fishery 
because gray whales have been listed as 
injured or killed in this fishery on past 
LOFs. 

The ‘‘CA Dungeness crab pot fishery’’ 
is split from the Category III ‘‘WA/OR/ 
CA crab pot fishery’’ and elevated to 
Category II. The estimated number of 
vessels or participants in this fishery is 
625 (625 permits exist, 435 landings 
were made in 2006). In addition to 
humpback whales, gray whales remain 
listed as injured or killed in this fishery 
because gray whales have been listed as 
injured or killed in this fishery on past 
LOFs. 

The ‘‘WA Dungeness crab pot fishery’’ 
is split from the Category III ‘‘WA/OR/ 
CA crab pot fishery’’ and remains a 
Category III fishery. In addition to 
humpback whales, gray whales remain 
listed as injured or killed in this fishery 
because gray whales have been listed as 
injured or killed in this fishery on past 
LOFs. 

Addition of Fisheries to the LOF 

The ‘‘HI deep-set (tuna target) 
longline/set line fishery’’ is added to the 
LOF as a Category I fishery. 

The ‘‘HI shallow-set (swordfish target) 
longline/set line fishery’’ is added to the 
LOF as a Category II fishery. 

The ‘‘CA spot prawn trap fishery’’ is 
added to the LOF as a Category II 
fishery. 

The ‘‘CA Dungeness crab pot fishery’’ 
is added to the LOF as a Category II 
fishery. 

The ‘‘OR Dungeness crab pot fishery’’ 
is added to the LOF as a Category II 
fishery. 

The ‘‘WA Dungeness crab pot fishery’’ 
is added to the LOF as a Category III 
fishery. 

The ‘‘AK statewide miscellaneous 
finfish pot fishery’’ is added to the LOF 
as a Category III fishery. 

The ‘‘AK shrimp pot, except 
Southeast fishery’’ is added to the LOF 
as a Category III fishery. 

Removal of Fisheries From the LOF 

The Category II ‘‘AK Metlakatla/ 
Annette Island salmon drift gillnet 
fishery’’ is removed from the LOF. 

Fishery Name and Organizational 
Changes and Clarifications 

The Category II ‘‘CA angel shark/ 
halibut and other species set gillnet 
(>3.5 mesh size) fishery’’ is renamed the 
‘‘CA halibut/white seabass and other 
species set gillnet (>3.5 in. mesh) 
fishery.’’ 

The prawn portion of the Category III 
‘‘CA lobster, prawn, shrimp, rock crab, 
and fish pot fishery’’ is split into a 
separate fishery, the Category II ‘‘CA 
spot prawn fishery,’’ and the remaining 
portion of the Category III fishery is 
renamed the ‘‘CA spiny lobster, 
coonstripe shrimp, rock crab, tanner 
crab pot or trap fishery.’’ 

The Category III ‘‘WA/OR/CA crab pot 
fishery’’ is split into three fisheries, the 
Category II ‘‘CA Dungeness crab pot’’ 
and ‘‘OR Dungeness crab pot’’ fisheries, 
and the Category III ‘‘WA Dungeness 
crab pot fishery.’’ 

The Category III ‘‘CA finfish and 
shellfish live trap/hook-and-line 
fishery’’ is renamed the ‘‘CA nearshore 
finfish live trap/hook-and-line fishery.’’ 

The Category III ‘‘AK state-managed 
waters groundfish longline/set line 
(including sablefish, rockfish, and 
miscellaneous finfish’’ is renamed the 
‘‘AK state-managed waters longline/set 
line (including sablefish, rockfish, 
lingcod, and miscellaneous finfish.’’ 

The Category III ‘‘AK North Pacific 
halibut handline and mechanical jig 
fishery’’ is renamed the ‘‘AK North 
Pacific halibut handline/hand troll and 
mechanical jig fishery.’’ 

The Category III ‘‘AK miscellaneous 
finfish handline and mechanical jig 
fishery’’ is renamed the ‘‘AK 

miscellaneous finfish handline/hand 
troll and mechanical jig fishery.’’ 

The Category III ‘‘AK salmon purse 
seine (except Southeast AK, which is in 
Category II) fishery’’ is renamed the ‘‘AK 
salmon purse seine (excluding salmon 
purse seine fisheries listed as Category 
II). 

The superscript ‘‘1’’ following Steller 
sea lion (Western U.S.) is removed 
under the Category II ‘‘AK Bristol Bay 
salmon drift gillnet fishery’’ in Table 1. 
The superscript ‘‘2’’ remains after the 
fishery’s name in Table 1. 

Number of Vessels/Persons 
The estimated number of vessels or 

persons in the Category II ‘‘CA squid 
purse seine fishery’’ is updated to 64. 

The estimated number of vessels or 
persons in the Category III ‘‘CA spiny 
lobster, coonstripe shrimp, rock crab, 
tanner crab pot or trap fishery’’ is 
updated to 530. 

The estimated number of vessels or 
persons in the Category III ‘‘OR/CA 
hagfish pot or trap fishery’’ is updated 
to 54. 

The estimated number of vessels or 
persons in the majority of the AK 
Category II fisheries are updated: AK 
Southeast salmon drift gillnet fishery to 
476; AK Yakutat salmon set gillnet to 
166; AK Prince William Sound salmon 
drift gillnet to 537; AK Cook Inlet 
salmon drift gillnet to 571; AK Cook 
Inlet salmon set gillnet to 738; AK 
Peninsula/Aleutian Islands salmon drift 
gillnet to 162; AK Peninsula/Aleutian 
Islands salmon set gillnet to 115; AK 
Bristol Bay salmon drift gillnet to 1,862; 
AK Bristol Bay salmon set gillnet to 983; 
AK Southeast salmon purse seine 
fishery to 415; AK Bering Sea, Aleutian 
Islands pollock trawl to 95; AK Bering 
Sea, Aleutian Islands Pacific cod trawl 
to 54; AK Bering Sea, Aleutian Islands 
finfish trawl to 34. 

The estimated number of vessels or 
persons in the majority of the AK 
Category III fisheries are updated: AK 
Kuskokwim, Yukon, Norton Sound, 
Kotzebue salmon gillnet to 1,824; AK 
roe herring and food/bait herring gillnet 
to 986; AK miscellaneous finfish set 
gillnet to 0; AK salmon purse seine 
(except Southeast AK, which is Category 
II) to 936; AK salmon beach seine to 31; 
AK roe herring and food/bait herring 
purse seine to 361; AK roe herring and 
food/bait herring beach seine to 4; AK 
octopus/squid purse seine to 0; AK 
salmon troll to 2,045; AK North Pacific 
halibut/bottom fish troll to 1,302 (102 
AK); AK state-managed waters 
groundfish longline/set line (including 
sablefish, rockfish, and miscellaneous 
finfish) to 1,448; AK Gulf of Alaska 
rockfish longline to 0; AK Gulf of Alaska 
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sablefish longline to 291; AK Bering 
Sea, Aleutian Islands Greenland turbot 
longline to 29; AK Bering Sea, Aleutian 
Islands rockfish longline to 0; AK Bering 
Sea, Aleutian Islands sablefish longline 
to 28; AK halibut longline/set line (State 
and Federal waters) to 2,521; AK 
octopus/squid longline to 2; AK shrimp 
otter and beam trawl (statewide and 
Cook Inlet) to 32; AK Gulf of Alaska 
flatfish trawl to 41; AK Gulf of Alaska 
Pacific cod trawl to 62; AK Gulf of 
Alaska pollock trawl to 62; AK Gulf of 
Alaska rockfish trawl to 34; AK Bering 
Sea, Aleutian Islands Atka mackerel 
trawl to 9; AK Bering Sea, Aleutian 
Islands Pacific cod trawl to 93; AK 
Bering Sea, Aleutian Islands rockfish 
trawl to 10; AK miscellaneous finfish 
otter or beam trawl to 317; AK food/bait 
herring trawl to 4; AK Bering Sea, 
Aleutian Islands Pacific cod pot to 68; 
AK Bering Sea, Aleutian Islands crab 
pot to 297; AK Gulf of Alaska crab pot 
to 300; AK Southeast Alaska crab pot to 
433; AK Southeast Alaska shrimp pot to 
283; AK octopus/squid pot to 27; AK 
snail pot to 1; AK North Pacific halibut 
handline/hand troll and mechanical jig 
to 228; AK miscellaneous finfish 
handline/hand troll and mechanical jig 
to 445; AK octopus/squid handline to 0; 
AK Southeast herring roe/food/bait 
pound net to 6; AK dungeness crab 
(hand pick/dive) to 2; AK herring spawn 
on kelp (hand pick/dive) to 266; AK 
urchin and other fish/shellfish (hand 
pick/dive) to 570; AK commercial 
passenger fishing vessel from to >7,000 
(2,702 AK). 

List of Species That Are Incidentally 
Killed or Injured 

Harbor porpoise (central CA) are 
removed from the list of marine 
mammal species/stock incidentally 
killed/injured in the Category II ‘‘CA 
halibut/white seabass and other species 
set gillnet (>3.5 mesh size) fishery.’’ 

The following marine mammals 
species/stocks are removed from the list 
of species/stocks incidentally killed/ 
injured in the Category I ‘‘CA/OR 
thresher shark/swordfish drift gillnet 
(≥14 in. mesh) fishery’’: Dall’s porpoise 
(CA/OR/WA), fin whale (CA/OR/WA), 
gray whale (Eastern North Pacific), 
humpback whale (CA/OR/WA), and 
sperm whale (CA/OR/WA). 

Humpback whales (CA/OR/WA) are 
removed from the list of species/stocks 
incidentally killed/injured in the 
Category II ‘‘WA Dungeness pot 
fishery.’’ 

Humpback whales (CA/OR/WA) and 
sea otters (CA) are removed from the list 
of species/stocks incidentally killed/ 
injured in the Category III ‘‘CA spiny 

lobster, coonstripe shrimp, rock crab, 
tanner crab pot or trap fishery.’’ 

The stock name of humpback whales 
(Eastern North Pacific) is changed to 
humpback whales (CA/OR/WA) for all 
fisheries in Table 1 in which this stock 
is listed as incidentally killed or injured 
to match the stock name in the most 
current SARs. 

The stock of common dolphin listed 
as incidentally killed or injured in the 
Category II ‘‘CA squid purse seine 
fishery’’ is changed from ‘‘common 
dolphin, unknown’’ to ‘‘short-beaked 
common dolphin, CA/OR/WA’’ and 
‘‘long-beaked common dolphin, CA’’ to 
account for the uncertainty of the 
species observed seriously injured or 
killed in this fishery. 

Bryde’s whale, sperm whale, and 
pantropical spotted dolphin are 
removed from the list of species/stocks 
killed/injured in the Category I ‘‘HI 
deep-set (tuna target) longline/set line 
fishery,’’ and added to the list of 
species/stocks killed/injured in the 
Category II ‘‘HI shallow-set (swordfish 
target) longline/set line fishery,’’ to 
correct a typographical error in the 
proposed 2009 LOF. 

Hawaiian monk seal is removed from 
the list of species/stocks killed/injured 
in the Category III ‘‘HI tuna handline 
fishery.’’ NMFS has never received a 
report of interactions between monk 
seals with tuna handline. 

Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Addition of Fisheries to the LOF 

The ‘‘U.S. Atlantic, Gulf of Mexico 
trotline fishery’’ is added to the LOF as 
a Category III fishery. 

Fishery Name and Organizational 
Changes and Clarifications 

Gulf of Mexico Menhaden Purse Seine 
Fishery 

NMFS corrects a typographical error 
that has persisted since the 2006 LOF 
(71 FR 48802; August 22, 2006) and was 
not proposed in the proposed 2009 LOF 
(73 FR 33760, June 13, 2008). A 
superscript ‘‘1’’ following bottlenose 
dolphin (Western Gulf of Mexico 
coastal) is added under the Category II 
‘‘Gulf of Mexico menhaden purse seine 
fishery’’ in Table 2, indicating that this 
stock is driving the categorization of this 
fishery. The 2006 LOF included a 
superscript ‘‘1’’ following bottlenose 
dolphin (Northern Gulf of Mexico 
coastal); however, a superscript ‘‘1’’ 
should have been included for both the 
Northern and the Western Gulf of 
Mexico coastal stocks. 

Northeast Bottom Trawl Fishery 
NMFS corrects a typographical error 

that has persisted since the 2005 LOF 
(71 FR 247; January 4, 2006). In the 
proposed 2005 LOF (70 FR 70094; 
December 2, 2004), NMFS proposed to 
add harbor porpoise (Gulf of Maine/Bay 
of Fundy) to the list of species/stocks 
incidentally taken in the Category II 
‘‘Northeast bottom trawl fishery.’’ 
However, NMFS decided not to include 
this stock on the list based on a public 
comment stating that the animal taken 
in that fishery was badly decomposed 
and the trawl duration was only five 
hours (see comment/response 33 in the 
final 2005 LOF). While this stock has 
never been considered incidentally 
killed/injured in this fishery, it 
inadvertently remained listed in Table 2 
of the LOF. NMFS corrects that error at 
this time by removing harbor porpoise 
(Gulf of Maine/Bay of Fundy) from 
Table 2 following the ‘‘Northeast bottom 
trawl fishery.’’ 

Northeast Sink Gillnet Fishery 
The definition of the Category I 

‘‘Northeast sink gillnet fishery’’ is 
amended to clarify and correct the 
boundary description by replacing 
‘‘excluding Long Island Sound or other 
waters where gillnet fisheries are listed 
as Category III. At this time, these 
Category II and II fisheries include 
* * *’’ with ‘‘* * * excluding Long 
Island Sound and other waters where 
gillnet fisheries are listed as Category II 
and III. At this time, these Category II 
and III fisheries include * * *’’. 

Northeast Anchored Float Gillnet 
Fishery 

The definition of the Category II 
‘‘Northeast anchored float gillnet 
fishery’’ is amended to clarify and 
correct the boundary description by 
replacing ‘‘ * * * from the U.S.-Canada 
border to Long Island, NY, at 72°30″ W. 
long south to 36°33.03″ N. lat. and east 
to the eastern edge of the EEZ * * *’’ 
with ‘‘ * * * from the U.S.-Canada 
border to Long Island, NY, at 72°30″ W. 
long south to 36°33.03″ N. lat. 
(corresponding with the VA/NC border) 
and east to the eastern edge of the EEZ 
* * *’’. 

Northeast Drift Gillnet Fishery 
The definition of the Category II 

‘‘Northeast drift gillnet fishery’’ is 
amended to clarify and correct the 
boundary description by replacing 
‘‘* * * at any depth in the water 
column from the U.S.-Canada border to 
Long Island, NY, at 72°30″ W. long. 
south to 36°33.03″ N. lat. and east to the 
eastern edge of the EEZ * * *’’ with ‘‘ 
* * * at any depth in the water column 
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from the U.S.-Canada border to Long 
Island, NY, at 72°30″ W. long. south to 
36°33.03″ N. lat. (corresponding with 
the VA/NC border) and east to the 
eastern edge of the EEZ * * *’’. 

Mid-Atlantic Mid-water Trawl Fishery 
The fishery description for the 

Category II ‘‘Mid-Atlantic mid-water 
trawl fishery’’ is replaced with the 
following description, ‘‘The ‘Mid- 
Atlantic mid-water trawl fishery’ 
primarily targets Atlantic mackerel, 
chub mackerel, and miscellaneous other 
pelagic species. This fishery consists of 
both single and pair trawls, which are 
designed, capable, or used to fish for 
pelagic species with no portion of the 
gear designed to be operated in contact 
with the bottom. The fishery for Atlantic 
mackerel occurs primarily from 
southern New England through the mid- 
Atlantic from January to March and in 
the Gulf of Maine during the summer 
and fall (May to December). This fishery 
is managed under the Federal Atlantic 
Mackerel, Squid, and Butterfish FMP 
using an annual quota system.’’ 

Mid-Atlantic Bottom Trawl Fishery 
The fishery description for the 

Category II ‘‘Mid-Atlantic bottom trawl 
fishery’’ is replaced with the following 
description: ‘‘The Category II ‘Mid- 
Atlantic bottom trawl fishery’ uses 
bottom trawl gear to target species 
including but not limited to: bluefish, 
croaker, monkfish, summer flounder 
(fluke), winter flounder, silver hake 
(whiting), spiny dogfish, smooth 
dogfish, scup, black sea bass, Atlantic 
cod, haddock, pollock, yellowtail 
flounder, witch flounder, windowpane 
flounder, summer flounder, American 
plaice, Atlantic halibut, redfish, red 
hake, white hake, ocean pout, skate spp, 
Atlantic mackerel, Loligo squid, Illex 
squid, and Atlantic butterfish. These 
fisheries occur year round from Cape 
Cod, MA, to Cape Hatteras, NC, in 
waters west of 72°30″ W. long. and 
north of a line extending due east from 
the NC/SC border. While the gear 
characteristics for the mixed groundfish 
bottom trawl gear have not yet been 
determined, the Illex and Loligo squid 
fisheries are dominated by small-mesh 
otter trawls. The Loligo fishery occurs 
mostly offshore near the edge of the 
continental shelf during fall and winter 
months (October to March) and inshore 
during spring and summer (April– 
September) though landings of Loligo 
are also taken by inshore pound nets 
and fish traps in the spring and summer. 
The fishery for Illex occurs offshore, 
mainly in continental shelf and slope 
waters during summer months (June– 
September). The Illex and Loligo 

fisheries are managed by moratorium 
permits, gear and area restrictions, 
quotas, and trip limits. Atlantic 
butterfish are mainly caught as bycatch 
in the directed squid and mackerel 
fisheries and observer data has 
suggested that there is a significant 
amount of butterfish discarding that 
occurs at sea.’’ 

Mid-Atlantic Haul/Beach Seine Fishery 
The fishery description for the 

Category II ‘‘Mid-Atlantic haul/beach 
seine fishery’’ is replaced with the 
following description: ‘‘The NC 
component of this fishery operates 
primarily along the Outer Banks using 
small and large mesh nets. Small mesh 
nets are generally used in the spring and 
fall to target gray trout (weakfish), 
speckled trout, spot, kingfish (sea 
mullet), bluefish, and harvest fish (star 
butters). Large mesh nets are used to 
target Atlantic striped bass during the 
winter and are regulated via NC Marine 
Fisheries Commission rules and 
NCDMF proclamations. Construction 
and characteristics of the large and 
small mesh nets differ, but they 
generally both gill fish, rather than haul 
fish to shore in the manner of a 
traditional beach seine. Small mesh nets 
are generally constructed with a 
combination of multifilament and 
monofilament webbing or all 
monofilament webbing material. If a 
combination of materials is used, the 
construction design often consists of 
monofilament for the inshore (wash) 
and offshore (wing) portions of the net, 
while the middle (bunt) is constructed 
of twisted nylon. Conversely, large mesh 
nets are constructed of all monofilament 
material. Despite the difference in 
construction, they are set and hauled 
similarly. Nets are deployed out of the 
stern of surf dories and set 
perpendicular to the shoreline. A truck 
is generally used to haul the net ashore 
by attaching one end of the net to the 
truck and pulling it ashore while the 
other end remains fixed until the end of 
the haul. 

North Carolina fishers previously 
referred to this type of gear as a beach 
seine because of the way the gear was 
set and hauled. Because of the manner 
in which both large and small mesh nets 
are constructed (i.e., inclusion of 
monofilament material) and fished, they 
operate as gillnets rather than beach 
seines, and NMFS considers them a 
component of the Category I, ‘‘Mid- 
Atlantic gillnet fishery.’’ Once NCDMF’s 
regulation is effective, the Atlantic 
Ocean striped bass beach seine fishery 
will be the only fishery included under 
the ‘‘Mid-Atlantic haul/beach seine 
fishery’’ for North Carolina. Therefore, 

small and large mesh nets constructed 
of monofilament and multifilament 
material will be considered part of the 
Category I ‘‘Mid-Atlantic gillnet 
fishery.’’ NMFS is not currently 
regulating this component of the ‘‘Mid- 
Atlantic gillnet fishery’’ (i.e., nets that 
are anchored to the beach and 
subsequently hauled onto the beach to 
retrieve the catch). NMFS will discuss 
the appropriate management measures 
for this fishery component with the 
Atlantic Large Whale Take Reduction 
Team in the future. 

In addition to the North Carolina 
component as described above, the 
‘‘Mid-Atlantic haul/beach seine fishery’’ 
also includes haul seining in other areas 
of the mid-Atlantic, including VA, MD, 
and NJ. Because the net materials and 
fishing practices of the Atlantic Ocean 
striped bass beach seine fishery in North 
Carolina are different from haul seining 
in other areas, NMFS may consider 
splitting this fishery in the future.’’ 

List of Species That Are Incidentally 
Killed or Injured 

White-side dolphins (Western North 
Atlantic [WNA]) are added to the list of 
marine mammal species/stocks 
incidentally injured or killed in the 
Category II ‘‘Mid-Atlantic bottom trawl 
fishery.’’ 

Harbor seals (WNA) are added to the 
list of marine mammal species/stocks 
incidentally injured or killed in the 
Category II ‘‘Northeast bottom trawl 
fishery.’’ 

Bottlenose dolphins (WNA coastal) 
are added to the list of marine mammal 
species/ stocks incidentally injured or 
killed in the Category III ‘‘FL spiny 
lobster trap/pot fishery.’’ 

Bottlenose dolphins (WNA coastal) 
are added to the list of marine mammal 
species/stocks incidentally injured or 
killed in the Category III ‘‘Southeastern 
U.S. Atlantic, Gulf of Mexico stone crab 
trap/pot fishery.’’ 

List of Fisheries 
The following tables set forth the final 

list of U.S. commercial fisheries 
according to their classification under 
section 118 of the MMPA. In Tables 1 
and 2, the estimated number of vessels/ 
participants in fisheries operating 
within U.S. waters is expressed in terms 
of the number of active participants in 
the fishery, when possible. If this 
information is not available, the 
estimated number of vessels or persons 
licensed for a particular fishery is 
provided. If no recent information is 
available on the number of participants 
in a fishery, the number from the most 
recent LOF is used. For high seas 
fisheries, Table 3 lists the number of 
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currently valid HSFCA permits held by 
fishers. Although this likely 
overestimates the number of active 
participants in many of these fisheries, 
the number of valid HSFCA permits is 
the most reliable data at this time. 

Tables 1, 2, and 3 also list the marine 
mammal species and stocks incidentally 
killed or injured in each fishery based 
on observer data, logbook data, 
stranding reports, and fisher reports. 
This list includes all species or stocks 
known to be injured or killed in a given 
fishery, but also includes species or 
stocks for which there are anecdotal 
records of an injury or mortality. 
Additionally, species identified by 
logbook entries may not be verified. 
NMFS has designated those stocks 
driving a fishery’s classification (i.e., the 
fishery is classified based on serious 

injuries and mortalities of a marine 
mammal stock greater than 50 percent 
[Category I], or greater than 1 percent 
and less than 50 percent [Category II], of 
a stock’s PBR) by a ‘‘1’’ after the stock’s 
name. 

In Tables 1 and 2, there are several 
fisheries classified in Category II that 
have no recent documented injuries or 
mortalities of marine mammals, or that 
did not result in a serious injury or 
mortality rate greater than 1 percent of 
a stock’s PBR level. NMFS has classified 
these fisheries by analogy to other gear 
types that are known to cause mortality 
or serious injury of marine mammals, as 
discussed in the final LOF for 1996 (60 
FR 67063, December 28, 1995), and 
according to factors listed in the 
definition of a ‘‘Category II fishery’’ in 
50 CFR 229.2. NMFS has designated 

those fisheries originally listed by 
analogy in Tables 1 and 2 by a ‘‘2’’ after 
the fishery’s name. 

There are several fisheries in Tables 1, 
2, and 3 in which a portion of the 
fishing vessels cross the EEZ boundary, 
and therefore operate within U.S. waters 
and on the high seas. NMFS has 
designated those fisheries in each Table 
by an ‘‘*’’ after the fishery’s name. 

Table 1 lists commercial fisheries in 
the Pacific Ocean (including Alaska); 
Table 2 lists commercial fisheries in the 
Atlantic Ocean, Gulf of Mexico, and 
Caribbean; Table 3 lists commercial 
fisheries on the High Seas; Table 4 lists 
fisheries affected by Take Reduction 
Teams or Plans. 
BILLING CODE 3510–22–P 
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Table 1 - List of Fisheries Commercial Fisheries in the Pacific Ocean 

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed/injured 

persons 

CATEGORY I 

GILLNET FISHERIES: 

CAlOR thresher shark/swordfish drift gillnet 85 California sea lion, U.S. 
(~14 in mesh) * Long-beaked common dolphin, CA 

Northern elephant seal, CA breeding 
Northern right-whale dolphin, CAlORIWA 
Pacific white-sided dolphin, CAlORIW A 
Risso's dolphin, CAlORlW A 
Short-beaked common dolphin, CAlORIW A 
Short-finned pilot whale, CAlORIWAI 

LONGLINE/SET LINE FISHERlES: 

HI deep-set (tuna target) longline/set line * 129 Blainville's beaked whale, HI 
Bottlenose dolphin, HI 
False killer whale, HII 
Humpback whale, Central North Pacific 
Risso's dolphin, HI 
Short-finned pilot whale, HI 
Spinner dolphin, HI 
Striped dolphin, HI 

CATEGORY II 

GILLNET FISHERlES: 

CA halibut/white seabass and other species 58 California sea lion, U.S. I 

set gillnet (>3.5 in mesh) Harbor seal, CAl 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Sea otter, CA 
Short-beaked common dolphin, CAlORlW A 

AK Bristol Bay salmon drift gillnet2 1,862 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S. 

AK Bristol Bay salmon set gillnet2 983 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 
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AK Cook Inlet salmon set gillnet 738 Beluga whale, Cook Inlet 
DaB's porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Humpback whale, Central North Pacific I 
Steller sea lion, Western U.S. 

AK Cook Inlet salmon drift gillnet 571 Beluga whale, Cook Inlet 
DaB's porpoise, AK 
Harbor porpoise, GOAl 
Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK Kodiak salmon set gillnet 188 Harbor porpoise, GOAl 
Harbor seal, GOA 
Sea otter, Southwest AK 
Steller sea lion, Western U.S. 

AK Peninsula! Aleutian Islands salmon drift 162 DaB's porpoise, AK 
gillnet2 Harbor porpoise, GOA 

Harbor seal, GOA 
Northern fur seal, Eastern Pacific 

AK Peninsula! Aleutian Islands salmon set 115 Harbor porpoise, Bering Sea 
gillnet2 Steller sea lion, Western U.S. 

AK Prince William Sound salmon drift 537 Dall's porpoise, AK 
gillnet Harbor porpoise, GOAl 

Harbor seal, GOA 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Sea Otter, South Central AK 
Steller sea lion, Western U.S. I 

AK Southeast salmon drift gillnet 476 Dall's porpoise, AK 
Harbor porpoise, Southeast AK 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacificl 

Pacific white-sided dolphin, North Pacific 
Steller sea lion, Eastern U.S. 

AK Yakutat salmon set gillner 166 Gray whale, Eastern North Pacific 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific (Southeast 
AK) 

CA yellowtail, barracuda, and white seabass 24 California sea lion, U.S. 
drift gillnet fishery (mesh size 2:3.5 in and Long-beaked common dolphin, CAl 
<14 in) Short-beaked common dolphin, CAJORIW A 

W A Puget Sound Region salmon drift 210 Dall's porpoise, CAJORIW A 
gillnet (includes all inland waters south of Harbor porpoise, inland WAI 

US-Canada border and eastward of the Harbor seal, W A inland 
Bonilla-Tatoosh line-Treaty Indian fishing is 
excluded) 

PURSE SEINE FISHERIES: 

AK Southeast salmon purse seine 415 Humpback whale, Central North Pacificl 
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AK Cook Inlet salmon purse seine 82 Humpback whale, Central North Pacific! 

AK Kodiak salmon purse seine 370 Humpback whale, Central North Pacific! 

CA anchovy, mackerel, sardine purse seine 63 Bottlenose dolphin, CNOR/W A offshore! 
California sea lion, U.S. 
Harbor seal, CA 

CA squid purse seine 64 Long-beaked common dolphin, CA 
Short-beaked common dolphin, CNORJW A 
Short-finned pilot whale, CNOR/W A! 

CA tuna purse seine2 * 10 None documented 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands flatfish 34 Bearded seal, AK 
trawl Harbor porpoise, Bering Sea 

Harbor seal, Bering Sea 
Killer whale, AK resident! 
Northern fur seal, Eastern North Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S.! 
Walrus,AK 

AK Bering Sea, Aleutian Islands pollock 95 Dall's porpoise, AK 
trawl Harbor seal, AK 

Humpback whale, Central North Pacific! 
Humpback whale, Western North Pacific! 
Killer whale, Eastern North Pacific, GOA, Aleutian 
Islands, and Bering Sea transient! 
Minke whale, AK 
Ribbon seal, AK 
Spotted seal, AK 
Steller sea lion, Western U.S.! 

LONGLINE/SET LINE FISHERIES: 

HI shallow-set (swordfish target) longlinel 28 Bottlenose dolphin, stock unknown 
set line * Bryde's whale, stock unknown 

Humpback whale, Central North Pacific! 
Pantropical spotted dolphin, stock unknown 
Risso's dolphin, stock unknown 
Sperm whale, stock unknown 

AK Bering Sea, Aleutian Islands Pacific cod 54 Killer whale, AK resident! 
longline Ribbon seal, AK 

Steller sea lion, Western U.S. 

CA pelagic longline2 * 6 California sea lion, U.S. 
Risso's dolphin, CNOR/WA 

POT, RING NET, AND TRAP FISHERIES: 

AK Bering Sea sablefish pot 6 Humpback whale, Central North Pacific! 
Humpback whale, Western North Pacific! 

CA spot prawn pot 29 Gray whale, Eastern North Pacific 
Humpback whale, CNOR/WA! 
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CA Dungeness crab por 625 Gray whale, Eastern North Pacific 
Humpback whale, CAJOR/W A 

OR Dungeness crab pot 433 Gray whale, Eastern North Pacific 
Humpback whale, CAJORJW A I 

W AJOR/CA sablefish pot 155 Humpback whale, CAJORJW A I 

CATEGORY III 

GILLNET FISHERIES: 

AK Kuskokwim, Yukon, Norton Sound, 824 Harbor porpoise, Bering Sea 
Kotzebue salmon gillnet 

AK miscellaneous finfish set gillnet 3 Steller sea lion, Western U.S. 

AK Prince William Sound salmon set gillnet 30 Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK roe herring and foodlbait herring gillnet 986 None documented 

CA set gill net (mesh size <3.5 in) 304 None documented 

HI inshore gillnet 5 Bottlenose dolphin, HI 
Spinner dolphin, HI 

W A Grays Harbor salmon drift gillnet 24 Harbor seal, ORJW A coast 
(excluding treaty Tribal fishing) 

W AJOR herring, smelt, shad, sturgeon, 913 None documented 
bottom fish, mullet, perch, rockfish gillnet 

W AJOR lower Columbia River (includes 110 California sea lion, U.S. 
tributaries) drift gillnet Harbor seal, OR/W A coast 

W A Wiliapa Bay drift gillnet 82 Harbor seal, ORJW A coast 
Northern elephant seal, CA breeding 

PURSE SEINE, BEACH SEINE, ROUND 
HAUL AND THROW NET FISHERIES: 

AK Metlakatla salmon purse seine 10 None documented 

AK miscellaneous finfish beach seine 1 None documented 

AK miscellaneous finfish purse seine 0 None documented 

AK octopus/squid purse seine 0 None documented 

AK roe herring and foodlbait herring beach 4 None documented 
seine 

AK roe herring and foodlbait herring purse 361 None documented 
seme 

AK salmon beach seine 31 None documented 
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AK salmon purse seine (excluding salmon 936 Harbor seal, GOA 
purse seine fisheries listed as Category II) 

W NOR sardine purse seine 42 None documented 

HI Kona crab loop net 42 None documented 

HI opeluJakule net 12 None documented 

HI inshore purse seine 23 None documented 

HI throw net, cast net 14 None documented 

W A (all species) beach seine or drag seine 235 None documented 

W NOR herring, smelt, squid purse seine or 130 None documented 
lampara 

W A salmon purse seine 440 None documented 

W A salmon reef net 53 None documented 

DIP NET FISHERIES: 

CA squid dip net 115 None documented 

W NOR smelt, herring dip net 119 None documented 

MARINE AQUACULTURE FISHERIES: 

CA marine shellfish aquaculture unknown None documented 

CA salmon enhancement rearing pen >1 None documented 

CA white seabass enhancement net pens \3 California sea lion, U.S. 

HI offshore pen culture 2 None documented 

OR salmon ranch 1 None documented 

W NOR salmon net pens 14 California sea lion, U.S. 
Harbor seal, W A inland waters 

TROLL FISHERIES: 

AK North Pacific halibut, AK bottom fish, 1,302 (102 AK) None documented 
W NORlCA albacore, groundfish, bottom 
fish, CA halibut non-salmonid troll fisheries 

* 
AK salmon troll 2,045 Steller sea lion, Eastern U.S. 

Steller sea lion, Western U.S. 

American Samoa tuna troll <50 None documented 

CNORlW A salmon troll 4,300 None documented 

Commonwealth of the Northern Mariana 88 None documented 
Islands tuna troll 
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Guam tuna troll 401 None documented 

HI trolling, rod and reel 1,321 None documented 

LONGLINE/SET LINE FISHERIES: 

AK Bering Sea, Aleutian Islands Greenland 29 Killer whale, AK resident 
turbot longline 

AK Bering Sea, Aleutian Islands rockfish 0 None documented 
longline 

AK Bering Sea, Aleutian Islands sab1efish 28 None documented 
longline 

AK Gulf of Alaska halibut longline 1,302 None documented 

AK Gulf of Alaska Pacific cod longline 440 None documented 

AK Gulf of Alaska rockfish longline 0 None documented 

AK Gulf of Alaska sablefish longline 291 Sperm whale, North Pacific 
Steller sea lion, Eastern U.S. 

AK halibut longline/set line (State and 2,521 Steller sea lion, Western U.S. 
Federal waters) 

AK octopus/squid longline 2 None documented 

AK State-managed waters longline/setline 1,448 None documented 
(including sablefish, rockfish, lingcod, and 
miscellaneous finfish) 

American Samoa longline 60 None documented 

W AlORICA groundfish, bottomfish 367 None documented 
longline/set line 

W AlOR North Pacific halibut longline/set 350 None documented 
line 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands Atka 9 Steller sea lion, Western U.S. 
mackerel trawl 

AK Bering Sea, Aleutian Islands Pacific cod 93 Harbor seal, Bering Sea 
trawl Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands rockfish 10 None documented 
trawl 

AK Gulf of Alaska flatfish trawl 41 None documented 

AK Gulf of Alaska Pacific cod trawl 62 Steller sea lion, Western U.S. 

AK Gulf of Alaska pollock trawl 62 Fin whale, Northeast Pacific 
Northern elephant seal, North Pacific 
Steller sea lion, Western U.S. 
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AK Gulf of Alaska rockfish trawl 34 None documented 

AK foodlbait herring trawl 4 None documented 

AK miscellaneous finfish otter or beam 317 None documented 
trawl 

AK shrimp otter trawl and beam trawl 32 None documented 
(statewide and Cook Inlet) 

AK State-managed waters of Cook Inlet, 2 None documented 
Kachemak Bay, Prince William Sound, 
Southeast AK groundfish trawl 

CA halibut bottom trawl 53 None documented 

W AJORJCA groundfish trawl 160-180 California sea lion, U.S. 
Dall's porpoise, CAJORJW A 
Harbor seal, ORJW A coast 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, CAJORJW A 
Steller sea lion, Eastern U.S. 

W AJORJCA shrimp trawl 300 None documented 

POT, RING NET, AND TRAP FISHERIES: 

AK statewide miscellaneous finfish pot 293 None documented 

AK Aleutian Islands sablefish pot 8 None documented 

AK Bering Sea, Aleutian Islands Pacific cod 68 None documented 
pot 

AK Bering Sea, Aleutian Islands crab pot 297 None documented 

AK Gulf of Alaska crab pot 300 None documented 

AK Gulf of Alaska Pacific cod pot 154 Harbor seal, GOA 

AK Southeast Alaska crab pot 433 Humpback whale, Central North Pacific (Southeast 
AK) 

AK Southeast Alaska shrimp pot 283 Humpback whale, Central North Pacific (Southeast 
AK) 

AK shrimp pot, except Southeast 15 None documented 

AK octopus/squid pot 27 None documented 

AKsnail pot 1 None documented 

CA spiny lobster, coonstripe shrimp, rock 530 Gray whale, Eastern North Pacific 
crab, tanner crab pot or trap Harbor seal, CA 

ORJCA hagfish pot or trap 54 None documented 

W A Dungeness crab pot 288 Gray whale, Eastern North Pacific 
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W A/OR shrimp pot/trap 254 None documented 

HI crab trap 22 None documented 

HI fish trap 19 None documented 

HI lobster trap 0 Hawaiian monk seal 

HI shrimp trap 5 None documented 

HANDLINE AND JIG FISHERIES: 

AK miscellaneous finfish handlinelhand 445 None documented 
troll and mechanical jig 

AK North Pacific halibut handlinelhand 228 None documented 
troll and mechanical jig 

AK octopus/squid handline 0 None documented 

American Samoa bottomfish <50 None documented 

Commonwealth of the Northern Mariana <50 None documented 
Islands botlomfish 

Guam bottomfish 200 None documented 

HI aku boat, pole and line 4 None documented 

HI Main Hawaiian Islands, Northwestern 300 Hawaiian monk seal 
Hawaiian Islands deep sea bottomfish 

HI inshore handline 307 None documented 

HI tuna handline 298 None documented 

WA groundfish, bottomfishjig 679 None documented 

Western Pacific squid jig 6 None documented 

HARPOON FISHERIES: 

CA swordfish harpoon 30 None documented 

POUND NETIWEIR FISHERIES: 

AK herring spawn on kelp pound net 415 None documented 

AK Southeast herring roe/food/bait pound 6 None documented 
net 

W A herring brush weir 1 None documented 

BAIT PENS: 

W AlORICA bait pens 13 California sea lion, U.S. 

DREDGE FISHERIES: 
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Coastwide scallop dredge 108 (12 AK) None documented 

DIVE, HANDIMECHANICAL 
COLLECTION FISHERIES: 

AKabalone 0 None documented 

AKclam 156 None documented 

W A herring spawn on kelp 4 None documented 

AK dungeness crab 2 None documented 

AK herring spawn on kelp 266 None documented 

AK urchin and other fish/shellfish 570 None documented 

CAabalone 0 None documented 

CA sea urchin 583 None documented 

HI black coral diving I None documented 

HI fish pond N/A None documented 

HI handpick 37 None documented 

HI lobster diving 19 None documented 

HI squiding, spear 91 None documented 

WNCAkelp 4 None documented 

W NOR sea urchin, other clam, octopus, 637 None documented 
oyster, sea cucumber, scallop, ghost shrimp 
hand, dive, or mechanical collection 

WA shellfish aquaculture 684 None documented 

COMMERCIAL PASSENGER FISHING 
VESSEL (CHARTER BOAD FISHERIES: 

AKIW NORICA commercial passenger >7,000 (2,702 AK) Killer whale, stock unknown 
fishing vessel Steller sea lion, Eastern U.S. 

Steller sea lion, Western U.S. 

HI charter vessel 114 None documented 

LIVE FINFISH/SHELLFISH FISHERIES: 

CA nearshore finfish live trap/hook-and-line 93 None documented 
.. 

List of AbbreViations and Symbols Used 10 Table I: AK - Alaska; CA - California; GOA - Gulf of Alaska; HI - Hawau; OR -
Oregon; WA - Washington; I Fishery classified based on serious injuries and mortalities of this stock, which are greater than 50 
percent (Category I) or greater than I percent and less than 50 percent (Category II) of the stock's PBR; 2 Fishery classified by 
analogy; * Fishery has an associated high seas component listed in Table 3. 
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Table 2 - List of Fisheries Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vesselsl 
killed/injured 

persons 

CATEGORY I 

GILLNET FISHERIES: 

Mid-Atlantic gillnet >670 Bottlenose dolphin, WNA coastal! 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF! 
Harbor seal, WNA 
Harp seal, WNA 
Humpback whale, Gulf of Maine! 
Long-finned pilot whale, WNA 
Minke whale, Canadian east coast 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA 

Northeast sink gillnet 341 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Fin whale, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF! 
Harbor seal, WNA 
Harp seal, WNA 
Hooded seal, WNA 
Humpback whale, Gulf of Maine! 
Minke whale, Canadian east coast! 
North Atlantic right whale, WNA! 
Risso's dolphin, WNA 
White-sided dolphin, WNA 

LONGLINE FISHERIES: 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed/injured 

persons 

Atlantic Ocean, Caribbean, Gulf of Mexico 94 Atlantic spotted dolphin, Northern GMX 
large pelagics longline * Atlantic spotted dolphin, WNA 

Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental 
shelf 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier's beaked whale, WNA 
Long-finned pilot whale, WNAI 
Mesoplodon beaked whale, WNA 
Northern bottlenose whale, WNA 
Pantropical spotted dolphin, Northern GMX 
Pantropical spotted dolphin, WNA 
Pygmy sperm whale, WNA I 
Risso's dolphin, Northern GMX 
Risso's dolphin, WNA 
Short-finned pilot whale, Northern GMX 
Short-fmned pilot whale, WNAI 

TRAPIPOT FISHERIES: 

NortheastlMid-Atlantic American lobster 13,000 Fin whale, WNA 
trap/pot Harbor seal, WNA 

Humpback whale, Gulf of Maine I 
Minke whale, Canadian east coastl 

North Atlantic right whale, WNAI 

CATEGORY II 

GILLNET FISHERIES: 

Chesapeake Bay inshore gillner 45 None documented 

Gulf of Mexico gillner 724 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, and estuarine 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX 
coastal 

NC inshore gillnet 94 Bottlenose dolphin, WNA coastal I 

Northeast anchored float gillner 133 Harbor seal, WNA 
Humpback whale, Gulf of Maine 
White-sided dolphin, WNA 

Northeast drift gillner unknown None documented 

Southeast Atlantic gillnet2 779 Bottlenose dolphin, WNA coastal 

Southeastern U.S. Atlantic shark gillnet 30 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, WNA coastal I 
North Atlantic right whale, WNA 

TRAWL FISHERIES: 



73067 Federal Register / Vol. 73, No. 231 / Monday, December 1, 2008 / Rules and Regulations 

VerDate Aug<31>2005 17:24 Nov 28, 2008 Jkt 217001 PO 00000 Frm 00037 Fmt 4701 Sfmt 4725 E:\FR\FM\01DER4.SGM 01DER4 E
R

01
D

E
08

.0
18

<
/G

P
H

>

rw
ilk

in
s 

on
 P

R
O

D
1P

C
63

 w
ith

 R
U

LE
S

4

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
persons 

killed/injured 

Mid-Atlantic mid-water trawl (including 620 Bottlenose dolphin, WNA offshore 
pairtrawi) Common dolphin, WNA 

Long-finned pilot whale, WNA 
Risso's dolphin, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNAl 

Mid-Atlantic bottom trawl >1,000 Common dolphin, WNAl 
Long-finned pilot whale, WNAl 
Short-finned pilot whale, WNAl 
White-sided dolphin, WNA 

Mid-Atlantic flyner 21 None documented 

Northeast mid-water trawl (including pair 17 Harbor seal, WNA 
trawl) Long-finned pilot whale, WNAl 

Short-finned pilot whale, WNAl 
White-sided dolphin, WNA 

Northeast bottom trawl 1,052 Common dolphin, WNA 
Harbor seal, WNA 
Harp seal, WNA 
Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNAl 

TRAPIPOT FISHERIES: 

Atlantic blue crab trap/pot >16,000 Bottlenose dolphin, WNA coastall 

West Indian manatee, FLl 

Atlantic mixed species trap/por unknown Fin whale, WNA 
Humpback whale, Gulf of Maine 

PURSE SEINE FISHERIES: 

Gulf of Mexico menhaden purse seine 40-42 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
Bottlenose dolphin, Northern GMX coastall 

Bottlenose dolphin, Western GMX coastall 

Mid-Atlantic menhaden purse seine2 22 Bottlenose dolphin, WNA coastal 

HAUL/BEACH SEINE FISHERIES: 

Mid-Atlantic haullbeach seine 25 Bottlenose dolphin, WNA coastall 

NC long haul seine 33 Bottlenose dolphin, WNA coastall 

STOP NET FISHERIES: 

NC roe mullet stop net 13 Bottlenose dolphin, WNA coastall 

POUND NET FISHERIES: 
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VA pound net 187 Bottlenose dolphin, WNA coastal l 

CATEGORY III 

GILLNET FISHERIES: 

Caribbean giIlm:t >991 Dwarf sperm whale, WNA 
West Indian manatee, AntiIlean 

DE River inshore gillnet 60 None documented 

Long Island Sound inshore gillnet 20 None documented 

RI, southern MA (to Monomoy Island), and 32 None documented 
NY Bight (Raritan and Lower NY Bays) 
inshore gillnet 

Southeast Atlantic inshore giIInet unknown None documented 

TRAWL FISHERIES: 

Atlantic shellfish bottom trawl 972 None documented 

Gulf of Mexico butterfish trawl 2 Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental 
shelf 

Gulf of Mexico mixed species trawl 20 None documented 

GA cannonball jellyfish trawl 1 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico >18,000 Bottlenose dolphin, WNA coastal 
shrimp trawl Bottlenose dolphin, Eastern GMX coastal 

Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
West Indian Manatee, FL 

MARINE AQUACULTURE FISHERIES: 

Finfish aquaculture 48 Harbor seal, WNA 

Shellfish aquaculture unknown None documented 

PURSE SEINE FISHERIES: 

Gulf of Maine Atlantic herring purse seine 30 Harbor seal, WNA 
Gray seal, WNA 

Gulf of Maine menhaden purse seine 50 None documented 

FL West Coast sardine purse seine 10 Bottlenose dolphin, Eastern GMX coastal 
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U.S. Atlantic tuna purse seine * 5 Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 

LONGLINE/HOOK-AND-LINE 
FISHERIES: 

NortheastiMid-Atlantic bottom 46 None documented 
longlinelhook-and-line 

Gulf of Maine, U.S. Mid-Atlantic tuna, 26,223 Humpback whale, Gulf of Maine 
shark swordfish hook-and-line/harpoon 

Southeastern U.S. Atlantic, Gulfof >5,000 None documented 
Mexico, and Caribbean snapper-grouper 
and other reef fish bottom longline/hook-
and-line 

Southeastern U.S. Atlantic, Gulf of Mexico <125 Bottlenose dolphin, Eastern GMX coastal 
shark bottom longlinelhook-and-line Bottlenose dolphin, Northern GMX continental 

shelf 

Southeastern U.S. Atlantic, Gulfof 1,446 None documented 
Mexico, and Caribbean pelagic hook-and-
linelharpoon 

U.S. Atlantic, Gulf of Mexico trotline unknown None documented 

TRAPIPOT FISHERIES 

Caribbean mixed species trap/pot >501 None documented 

Caribbean spiny lobster trap/pot >197 None documented 

FL spiny lobster trap/pot 2,145 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, WNA coastal 

Gulf of Mexico blue crab trap/pot 4,113 Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX Bay, Sound, & Estuarine 
West Indian manatee, FL 

Gulf of Mexico mixed species trap/pot unknown None documented 

Southeastern U.S. Atlantic, Gulf of Mexico 10 None documented 
golden crab trap/pot 

Southeastern U.S. Atlantic, Gulf of Mexico 4,453 Bottlenose dolphin, WNA coastal 
stone crab trap/pot 

U.S. Mid-Atlantic eel trap/pot >700 None documented 

STOP SEINE/WEIRIPOUND NET 
.FISHERIES: 
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Gulf of Maine herring and Atlantic 50 Gray seal, Northwest North Atlantic 
mackerel stop seine/weir Harbor porpoise, GMEIBF 

Harbor seal, WNA 
Minke whale, Canadian East Coast 
White-sided dolphin, WNA 

U.S. Mid-Atlantic crab stop seine/weir 2,600 None documented 

U.S. Mid-Atlantic mixed species stop 751 None documented 
seine/weir/pound net (except the NC roe 
mullet stop net) 

DREDGE FISHERIES: 

Gulf of Maine mussel >50 None documented 

Gulf of Maine, U.S. Mid-Atlantic sea 233 None documented 
scallop dredge 

U.S. Mid-Atlantic/Gulf of Mexico oyster 7,000 None documented 

U.S. Mid-Atlantic offshore surf clam and 100 None documented 
quahog dredge 

HAUL/BEACH SEINE FISHERIES: 

Caribbean haullbeach seine 15 West Indian manatee, Antillean 

Gulf of Mexico haullbeach seine unknown None documented 

Southeastern U.S. Atlantic haullbeach seine 25 None documented 

DIVE, HANDIMECHANICAL 
COLLECTION FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean 20,000 None documented 
shellfish dive, hand/mechanical collection 

Gulf of Maine urchin dive, >50 None documented 
hand/mechanical collection 

Gulf of Me xi co, Southeast Atlantic, Mid- unknown None documented 
Atlantic, and Caribbean cast net 

~:OMMERCIAL PASSENGER FISHING 
VESSEL (CHARTER BOAT) 
FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean 4,000 Bottlenose dolphin, Eastern GMX coastal 
commercial passenger fishing vessel Bottlenose dolphin, Northern GMX coastal 

Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, WNA coastal 

LIst of AbbreViatIons and Symbols Used m Table 2: DE - Delaware; FL - Flonda; GA - GeorgIa; GMEIBF - Gulf of Mame/Bay 
of Fundy; GMX - Gulf of Mexico; MA - Massachusetts; NC - North Carolina; VA - Virginia; WNA - Western North Atlantic; 1 

Fishery classified based on serious injuries and mortalities of this stock, which are greater than 50 percent (Category I) or greater 
thlm 1 percent and less than 50 percent (Category II) of the stock's PBR; 2 Fishery classified by analogy; * Fishery has an 
associated high seas component listed in Table 3. 
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Table 3 - List of Fisheries Commercial Fisheries on the High Seas 

Fishery Description 
# of HSFCA permits Marine mammal species and stocks incidentally 

killed/injured 

Category I 

DRIFT GILLNET FISHERIES: 

Pacific Highly Migratory Species * A 5 Long-beaked common dolphin, CA 
Northern right-whale dolphin, CAlORIW A 
Pacific white-sided dolphin, CAlORIW A 
Risso's dolphin, CAlORIW A 
Short-beaked common dolphin, CAlORIW A 
Short-finned pilot whale, CAlORIWA 

LONGLINE FISHERIES: 

Atlantic Highly Migratory Species * + 75 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier's beaked whale, WNA 
Long-finned pilot whale, WNA 
Mesoplodon beaked whale, WNA 
Pygmy sperm whale, WNA 
Risso's dolphin, WNA 
Short-finned pilot whale, WNA 

Western Pacific Pelagic (Deep-set 129 Blainville's beaked whale, HI 
component) * A Bottlenose dolphin, HI 

False killer whale, HI 
Humpback whale, Central North Pacific 
Risso's dolphin, HI 
Short-finned pilot whale, HI 
Spinner dolphin, HI 
Striped dolphin, HI 

Category II 

DRIFT GILLNET FISHERIES: 

Atlantic Highly Migratory Species 1 Undetermined 

Unspecified 1 Undetermined 

GILLNET NEI FISHERIES: 

Pacific Highly Migratory Species 1 Undetermined 

TRAWL FISHERIES: 

Atlantic Highly Migratory Species ** 3 Undetermined 
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Pacific Highly Migratory Species ** 14 Undetermined 

CCAMLR 0 Antarctic fur seal 

South Pacific Albacore Troll 5 Undetermined 

Western Pacific Pelagic 11 Undetermined 

Unspecified 22 Undetermined 

PURSE SEINE FISHERIES: 

Pacific Highly Migratory Species * A 5 None documented 

South Pacific Albacore Troll 1 Undetermined 

South Pacific Tuna Fisheries 23 Undetermined 

Western Pacific Pelagic 4 Undetermined 

POT VESSEL FISHERIES: 

Pacific Highly Migratory Species ** 8 Undetermined 

South Pacific Albacore Troll 5 Undetermined 

Western Pacific Pelagic 8 Undetermined 

LONGLINE FISHERIES: 

CCAMLR 0 None documented 

Pacific Highly Migratory Species * + 56 Risso's dolphin, CNORJWA 

South Pacific Albacore Troll 12 Undetermined 

South Pacific Tuna Fisheries ** 2 Undetermined 

Western Pacific Pelagic (Shallow-set 28 Bottlenose dolphin, stock unknown 
component) * A Bryde's whale, stock unknown 

Humpback whale, Central North Pacific 
Pantropical spotted dolphin, stock unknown 
Risso's dolphin, stock unknown 
Sperm whale, stock unknown 

Unspecified 4 Undetermined 

HANDLINEIPOLE AND LINE FISHERIES: 

Atlantic Highly Migratory Species 2 Undetermined 

Pacific Highly Migratory Species 18 Undetermined 

South Pacific Albacore Troll 7 Undetermined 

Western Pacific Pelagic 8 Undetermined 

SEINE-HANDLINE FISHERIES: 
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Pacific Highly Migratory Species 1 Undetennined 

TROLL FISHERIES: 

Atlantic Highly Migratory Species 5 Undetennined 

South Pacific Albacore Troll 45 Undetennined 

South Pacific Tuna Fisheries ** 1 Undetennined 

Western Pacific Pelagic 44 Undetennined 

Unspecified 9 Undetennined 

LINERS NEI FISHERIES: 

Pacific Highly Migratory Species ** 3 Undetennined 

South Pacific Albacore Troll 1 Undetennined 

Western Pacific Pelagic 2 Undetennined 

DREDGE FISHERIES: 

Unspecified 2 Undetennined 

FACTORY MOTHERSHIP FISHERIES: 

Western Pacific Pelagic 1 Undetennined 

MULTIPURPOSE VESSELS NEI 
FISHERIES: 

Atlantic Highly Migratory Species 1 Undetennined 

Pacific Highly Migratory Species ** 9 Undetennined 

South Pacific Albacore Troll 6 Undetennined 

Western Pacific Pelagic 7 Undetennined 

FISHING VESSELS NEI FISHERIES: 

Pacific Highly Migratory Species ** 2 Undetennined 

South Pacific Albacore Troll 1 Undetennined 

Western Pacific Pelagic 2 Undetennined 

Category ill 

TROLL FISHERIES: 

Pacific Highly Migratory Species * 222 None documented 

PURSE SEINE FISHERIES: 
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r'~ti' Highly Mi_ Sp~i~ • , 
List ofTenns, Abbreviations, and Symbols Used in Table 3: 
GMX- Gulf of Mexico. 
NEI - Not Elsewhere Identified. 

Long-finned pilot whales, WNA 
Short finned pilot whales, WNA 

Unspecified - Identifies the number of valid high seas pennits for a fishery that, as of2004, is no longer authorized under the 
HSFCA - High Seas Fishery Compliance Act. Once these permits expire (valid for 5 years), fishers will be required to obtain a 
pennit for one of the seven currently authorized HSFCA fisheries to continue fishing on the high seas. 
WNA - Western North Atlantic. 
* Fishery is an extension/component of an existing fishery operating within U.S. waters listed in Table 1 or 2. The number of 
pennits listed in Table 3 represents only the number of pennits for the high seas component of the fishery. 
** These gear types are not authorized under the Pacific HMS FMP (2004), the Atlantic HMS FMP (2006), or without a South 
Pacific Tuna Treaty license (in the case ofthe South Pacific Tuna fisheries). Because HSFCA pennits are valid for five years, 
pennits obtained in past years exist in the HSFCA pennit database for gear types that are now unauthorized. Therefore, while 
HSFCA pennits exist for these gear types, it does not represent effort. In order to land fish species, fishers must be using an 
authorized gear type. Once these pennits for unauthorized gear types expire, the permit-holder will be required to obtain a permit 
for an authorized gear type. 
+ The marine marnmal species or stock listed as killed/injured in this fishery has been observed taken by this fishery on the high 
seas. 
A The list of marine mammal species killed/injured in this fishery is identical to the list of marine mammal species killed/injured 
in U.S. waters component of the fishery, minus coastal stocks, because the marine mammal species are also found on the high 
seas and the fishery remains the same on both sides of the EEZ boundary. Therefore, the high seas components of these fisheries 
pose the same risk to marine mammals as the fisheries operating in U.S. waters. 
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Classification 

The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. The factual 
basis leading to the certification is set 
forth below. 

Under existing regulations, all fishers 
participating in Category I or II fisheries 

must register under the MMPA and 
obtain an Authorization Certificate. The 
Authorization Certificate authorizes the 
taking of marine mammals incidental to 
commercial fishing operations. 
Additionally, fishers may be subject to 
a Take Reduction Plan (TRP) and 
requested to carry an observer. NMFS 
has estimated that approximately 44,200 
fishing vessels, most of which are small 
entities, operate in Category I or II 
fisheries, and therefore, are required to 

register with NMFS. The MMPA 
registration process is integrated with 
existing state and Federal licensing, 
permitting, and registration programs. 
Therefore, fishers who have a federal or 
state fishery permit or landing license, 
or who are authorized through another 
related federal or state fishery 
registration program, are currently not 
required to register separately under the 
MMPA or pay the $25 registration fee 
under the MMPA. Therefore, there are 
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no direct costs to small entities under 
this final rule. 

If a vessel is requested to carry an 
observer, fishers will not incur any 
direct economic costs associated with 
carrying that observer. Potential indirect 
costs to individual fishers required to 
take observers may include: lost space 
on deck for catch, lost bunk space, and 
lost fishing time due to time needed to 
process bycatch data. For effective 
monitoring, however, observers will 
rotate among a limited number of 
vessels in a fishery at any given time 
and each vessel within an observed 
fishery has an equal probability of being 
requested to accommodate an observer. 
Therefore, the potential indirect costs to 
individual fishers are expected to be 
minimal because observer coverage 
would only be required for a small 
percentage of an individual’s total 
annual fishing time. In addition, section 
118 of the MMPA states that an observer 
will not be placed on a vessel if the 
facilities for quartering an observer or 
performing observer functions are 
inadequate or unsafe, thereby exempting 
vessels too small to accommodate an 
observer from this requirement. As a 
result of this certification, an initial 
regulatory flexibility analysis is not 
required and was not prepared. In the 
event that reclassification of a fishery to 
Category I or II results in a TRP, 
economic analyses of the effects of that 
plan will be summarized in subsequent 
rulemaking actions. 

This final rule contains collection-of- 
information requirements subject to the 
Paperwork Reduction Act. The 
collection of information for the 
registration of fishers under the MMPA 
has been approved by the Office of 
Management and Budget (OMB) under 
OMB control number 0648–0293 (0.15 

hours per report for new registrants and 
0.09 hours per report for renewals). The 
requirement for reporting marine 
mammal injuries or mortalities has been 
approved by OMB under OMB control 
number 0648–0292 (0.15 hours per 
report). These estimates include the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding these reporting 
burden estimates or any other aspect of 
the collections of information, including 
suggestions for reducing burden, to 
NMFS and OMB (see ADDRESSES and 
SUPPLEMENTARY INFORMATION). 

Notwithstanding any other provision 
of law, no person is required to respond 
to nor shall a person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act unless that collection of 
information displays a currently valid 
OMB control number. 

This final rule has been determined to 
be not significant for the purposes of 
Executive Order 12866. 

An environmental assessment (EA) 
was prepared under the National 
Environmental Policy Act (NEPA) for 
regulations to implement section 118 of 
the MMPA in June 1995. NMFS revised 
that EA relative to classifying U.S. 
commercial fisheries on the LOF in 
December 2005. Both the 1995 EA and 
the 2005 EA concluded that 
implementation of MMPA section 118 
regulations would not have a significant 
impact on the human environment. This 
final rule would not make any 
significant change in the management of 
reclassified fisheries, and therefore, this 
final rule is not expected to change the 

analysis or conclusion of the 2005 EA. 
If NMFS takes a management action, for 
example, through the development of a 
TRP, NMFS will first prepare an 
environmental document, as required 
under NEPA, specific to that action. 

This final rule will not affect species 
listed as threatened or endangered 
under the Endangered Species Act 
(ESA) or their associated critical habitat. 
The impacts of numerous fisheries have 
been analyzed in various biological 
opinions, and this final rule will not 
affect the conclusions of those opinions. 
The classification of fisheries on the 
LOF is not considered to be a 
management action that would 
adversely affect threatened or 
endangered species. If NMFS takes a 
management action, for example, 
through the development of a TRP, 
NMFS would conduct consultation 
under ESA section 7 for that action. 

This final rule will have no adverse 
impacts on marine mammals and may 
have a positive impact on marine 
mammals by improving knowledge of 
marine mammals and the fisheries 
interacting with marine mammals 
through information collected from 
observer programs, stranding and 
sighting data, or take reduction teams. 

This final rule will not affect the land 
or water uses or natural resources of the 
coastal zone, as specified under section 
307 of the Coastal Zone Management 
Act. 

Dated: November 24, 2008. 
Samuel D. Rauch III, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
[FR Doc. E8–28378 Filed 11–28–08; 8:45 am] 
BILLING CODE 3510–22–P 
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OAR–2009–0142, by one of the 
following methods: 

• Federal eRulemaking Portal: 
http://www.regulations.gov. Follow the 
on-line instructions. 

• E-mail: steckel.andrew@epa.gov. 
• Mail or deliver: Andrew Steckel 

(Air–4), U.S. Environmental Protection 
Agency Region IX, 75 Hawthorne Street, 
San Francisco, CA 94105. 

Instructions: All comments will be 
included in the public docket without 
change and may be made available 
online at http://www.regulations.gov, 
including any personal information 
provided, unless the comment includes 
Confidential Business Information (CBI) 
or other information whose disclosure is 
restricted by statute. Information that 
you consider CBI or otherwise protected 
should be clearly identified as such and 
should not be submitted through http:// 
www.regulations.gov or e-mail. http:// 
www.regulations.gov is an ‘‘anonymous 
access’’ system, and EPA will not know 
your identity or contact information 
unless you provide it in the body of 
your comment. If you send e-mail 
directly to EPA, your e-mail address 
will be automatically captured and 
included as part of the public comment. 
If EPA cannot read your comment due 
to technical difficulties and cannot 
contact you for clarification, EPA may 
not be able to consider your comment. 

Docket: The index to the docket for 
this action is available electronically at 
http://www.regulations.gov and in hard 
copy at EPA Region IX, 75 Hawthorne 
Street, San Francisco, California. While 
all documents in the docket are listed in 
the index, some information may be 
publicly available only at the hard copy 
location (e.g., copyrighted material), and 
some may not be publicly available in 
either location (e.g., CBI). To inspect the 
hard copy materials, please schedule an 
appointment during normal business 
hours with the contact listed in the FOR 
FURTHER INFORMATION CONTACT section. 
FOR FURTHER INFORMATION CONTACT: Al 
Petersen, Permits Office (AIR–4), U.S. 
Environmental Protection Agency, 
Region IX, (415) 947–4118, 
petersen.alfred@epa.gov. 

SUPPLEMENTARY INFORMATION: This 
proposal addresses the approval of 
AVAQMD Rule 444 and SCAQMD Rule 
445. In the Rules and Regulations 
section of this Federal Register, we are 
approving these local rules in a direct 
final action without prior proposal 
because we believe this SIP revision is 
not controversial. If we receive adverse 
comments, however, we will publish a 
timely withdrawal of the direct final 
rule and address the comments in 

subsequent action based on this 
proposed rule. 

Please note that if EPA receives 
adverse comment on an amendment, 
paragraph, or section of this rule and if 
that provision may be severed from the 
remainder of the rule, EPA may adopt 
as final those provisions of the rule that 
are not the subject of an adverse 
comment. 

We do not plan to open a second 
comment period, so anyone interested 
in commenting should do so at this 
time. If we do not receive adverse 
comments, no further activity is 
planned. For further information, please 
see the direct final action. 

Dated: April 14, 2009. 
Laura Yoshii, 
Acting Regional Administrator, Region IX. 
[FR Doc. E9–13482 Filed 6–10–09; 8:45 am] 
BILLING CODE 6560–50–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 229 

[Docket No. 090218194–9196–01] 

RIN 0648–AX65 

List of Fisheries for 2010 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Proposed rule. 

SUMMARY: The National Marine 
Fisheries Service (NMFS) publishes its 
proposed List of Fisheries (LOF) for 
2010, as required by the Marine 
Mammal Protection Act (MMPA). The 
proposed LOF for 2010 reflects new 
information on interactions between 
commercial fisheries and marine 
mammals. NMFS must categorize each 
commercial fishery on the LOF into one 
of three categories under the MMPA 
based upon the level of serious injury 
and mortality of marine mammals that 
occurs incidental to each fishery. The 
categorization of a fishery in the LOF 
determines whether participants in that 
fishery are subject to certain provisions 
of the MMPA, such as registration, 
observer coverage, and take reduction 
plan requirements. 
DATES: Comments must be received by 
August 10, 2009. 
ADDRESSES: Send comments by any one 
of the following methods. 

(1) Electronic Submissions: Submit all 
electronic comments through the 

Federal eRulemaking portal: http:// 
www.regulations.gov (follow 
instructions for submitting comments). 

(2) Mail: Chief, Marine Mammal and 
Sea Turtle Conservation Division, Attn: 
List of Fisheries, Office of Protected 
Resources, NMFS, 1315 East-West 
Highway, Silver Spring, MD 20910. 

Comments regarding the burden-hour 
estimates, or any other aspect of the 
collection of information requirements 
contained in this proposed rule, should 
be submitted in writing to Chief, Marine 
Mammal and Sea Turtle Conservation 
Division, Office of Protected Resources, 
NMFS, 1315 East-West Highway, Silver 
Spring, MD 20910, or to David Rostker, 
OMB, by fax to 202–395–7285 or by 
email to DavidlRostker@omb.eop.gov. 

Instructions: All comments received 
are a part of the public record and will 
generally be posted to http:// 
www.regulations.gov without change. 
All personal identifying information (for 
example, name, address, etc.) 
voluntarily submitted by the commenter 
may be publicly accessible. Do not 
submit confidential business 
information or otherwise sensitive or 
protected information. NMFS will 
accept anonymous comments (enter ‘‘N/ 
A’’ in the required fields, if you wish to 
remain anonymous). Attachments to 
electronic comments will be accepted in 
Microsoft Word, Excel, WordPerfect, or 
Adobe PDF file formats only. 

See SUPPLEMENTARY INFORMATION for a 
listing of all Regional Offices. 
FOR FURTHER INFORMATION CONTACT: 
Melissa Andersen, Office of Protected 
Resources, 301–713–2322; David 
Gouveia, Northeast Region, 978–281– 
9280; Anne Ney, Southeast Region, 727– 
551–5758; Elizabeth Petras, Southwest 
Region, 562–980–3238; Brent Norberg, 
Northwest Region, 206–526–6733; 
Bridget Mansfield, Alaska Region, 907– 
586–7642; Lisa Van Atta, Pacific Islands 
Region, 808–944–2257. Individuals who 
use a telecommunications device for the 
hearing impaired may call the Federal 
Information Relay Service at 1–800– 
877–8339 between 8 a.m. and 4 p.m. 
Eastern time, Monday through Friday, 
excluding Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Availability of Published Materials 
Information regarding the LOF and 

the Marine Mammal Authorization 
Program, including registration 
procedures and forms, current and past 
LOFs, observer requirements, and 
marine mammal injury/mortality 
reporting forms and submittal 
procedures, may be obtained at: http:// 
www.nmfs.noaa.gov/pr/interactions/lof/ 
, or from any NMFS Regional Office at 
the addresses listed below: 
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NMFS, Northeast Region, Fifty five 
Great Republic Drive, Gloucester, MA 
01930–2298, Attn: Marcia Hobbs; 

NMFS, Southeast Region, 263 13th 
Avenue South, St. Petersburg, FL 33701, 
Attn: Teletha Mincey; 

NMFS, Southwest Region, 501 W. 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802–4213, Attn: Lyle Enriquez; 

NMFS, Northwest Region, 7600 Sand 
Point Way NE, Seattle, WA 98115, Attn: 
Permits Office; 

NMFS, Alaska Region, Protected 
Resources, P.O. Box 22668, 709 West 
9th Street, Juneau, AK 99802, Attn: 
Bridget Mansfield; or 

NMFS, Pacific Islands Region, 
Protected Resources, 1601 Kapiolani 
Boulevard, Suite 1100, Honolulu, HI 
96814–4700, Attn: Lisa Van Atta. 

What is the List of Fisheries? 
Section 118 of the MMPA requires 

NMFS to place all U.S. commercial 
fisheries into one of three categories 
based on the level of incidental serious 
injury and mortality of marine mammals 
occurring in each fishery (16 U.S.C. 
1387(c)(1)). The classification of a 
fishery on the LOF determines whether 
participants in that fishery may be 
required to comply with certain 
provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. NMFS 
must reexamine the LOF annually, 
considering new information in the 
Marine Mammal Stock Assessment 
Reports (SAR) and other relevant 
sources, and publish in the Federal 
Register any necessary changes to the 
LOF after notice and opportunity for 
public comment (16 U.S.C. 1387 
(c)(1)(C)). 

How Does NMFS Determine in which 
Category a Fishery is Placed? 

The definitions for the fishery 
classification criteria can be found in 
the implementing regulations for section 
118 of the MMPA (50 CFR 229.2). The 
criteria are also summarized here. 

Fishery Classification Criteria 

The fishery classification criteria 
consist of a two-tiered, stock-specific 
approach that first addresses the total 
impact of all fisheries on each marine 
mammal stock, and then addresses the 
impact of individual fisheries on each 
stock. This approach is based on 
consideration of the rate, in numbers of 
animals per year, of incidental 
mortalities and serious injuries of 
marine mammals due to commercial 
fishing operations relative to the 
potential biological removal (PBR) level 
for each marine mammal stock. The 
MMPA (16 U.S.C. 1362 (20)) defines the 

PBR level as the maximum number of 
animals, not including natural 
mortalities, that may be removed from a 
marine mammal stock while allowing 
that stock to reach or maintain its 
optimum sustainable population. This 
definition can also be found in the 
implementing regulations for section 
118 of the MMPA (50 CFR 229.2). 

Tier 1: If the total annual mortality 
and serious injury of a marine mammal 
stock, across all fisheries, is less than or 
equal to 10 percent of the PBR level of 
the stock, all fisheries interacting with 
the stock would be placed in Category 
III (unless those fisheries interact with 
other stock(s) in which total annual 
mortality and serious injury is greater 
than 10 percent of PBR). Otherwise, 
these fisheries are subject to the next 
tier (Tier 2) of analysis to determine 
their classification. 

Tier 2, Category I: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than or equal to 50 
percent of the PBR level. 

Tier 2, Category II: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than 1 percent and less 
than 50 percent of the PBR level. 

Tier 2, Category III: Annual mortality 
and serious injury of a stock in a given 
fishery is less than or equal to 1 percent 
of the PBR level. 

While Tier 1 considers the cumulative 
fishery mortality and serious injury for 
a particular stock, Tier 2 considers 
fishery-specific mortality and serious 
injury for a particular stock. Additional 
details regarding how the categories 
were determined are provided in the 
preamble to the proposed rule 
implementing section 118 of the MMPA 
(60 FR 45086, August 30, 1995). 

Because fisheries are categorized on a 
per-stock basis, a fishery may qualify as 
one Category for one marine mammal 
stock and another Category for a 
different marine mammal stock. A 
fishery is typically categorized on the 
LOF at its highest level of classification 
(e.g., a fishery qualifying for Category III 
for one marine mammal stock and for 
Category II for another marine mammal 
stock will be listed under Category II). 

Other Criteria That May Be Considered 
In the absence of reliable information 

indicating the frequency of incidental 
mortality and serious injury of marine 
mammals by a commercial fishery, 
NMFS will determine whether the 
incidental serious injury of mortality is 
‘‘occasional’’ by evaluating other factors 
such as fishing techniques, gear used, 
methods used to deter marine mammals, 
target species, seasons and areas fished, 
qualitative data from logbooks or fisher 
reports, stranding data, and the species 

and distribution of marine mammals in 
the area, or at the discretion of the 
Assistant Administrator for Fisheries 
(50 CFR 229.2). Further, eligible 
commercial fisheries not specifically 
identified on the LOF are deemed to be 
Category II fisheries until the next LOF 
is published. 

How Does NMFS Determine which 
Species or Stocks are Included as 
Incidentally Killed or Injured in a 
Fishery? 

The LOF includes a list of marine 
mammal species or stocks incidentally 
killed or injured in each commercial 
fishery. To determine which species or 
stocks are included as incidentally 
killed or injured in a fishery, NMFS 
annually reviews the information 
presented in the current SARs. The 
SARs are based upon the best available 
scientific information and provide the 
most current and inclusive information 
on each stock’s PBR level and level of 
interaction with commercial fishing 
operations. NMFS also reviews other 
sources of new information, including 
observer data, stranding data, and fisher 
self-reports. 

In the absence of reliable information 
on the level of mortality or injury of a 
marine mammal stock, or insufficient 
observer data, NMFS will determine 
whether a species or stock should be 
added to, or deleted from, the list by 
considering other factors such as: 
changes in gear used, increases or 
decreases in fishing effort, increases or 
decreases in the level of observer 
coverage, and/or changes in fishery 
management that are expected to lead to 
decreases in interactions with a given 
marine mammal stock (such as a fishery 
management plan (FMP) or a take 
reduction plan (TRP)). NMFS will 
provide case-specific justification in the 
LOF for changes to the list of species or 
stocks incidentally killed or injured. 

How Does NMFS Determine the Level of 
Observer Coverage in a Fishery? 

Data obtained from observers and the 
level of observer coverage are important 
tools in estimating the level of marine 
mammal mortality and serious injury in 
commercial fishing operations. The best 
available information on the level of 
observer coverage, and the spatial and 
temporal distribution of observed 
marine mammal interactions, is 
presented in the SARs. Starting with the 
2005 SARs, each SAR includes an 
appendix with detailed descriptions of 
each Category I and II fishery in the 
LOF, including observer coverage. The 
SARs generally do not provide detailed 
information on observer coverage in 
Category III fisheries because, under the 
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MMPA, Category III fisheries are not 
required to accommodate observers 
aboard vessels due to the remote 
likelihood of mortality and serious 
injury of marine mammals. Information 
presented in the SARs’ appendices 
includes: level of observer coverage, 
target species, levels of fishing effort, 
spatial and temporal distribution of 
fishing effort, characteristics of fishing 
gear and operations, management and 
regulations, and interactions with 
marine mammals. Copies of the SARs 
are available on the NMFS Office of 
Protected Resource’s website at: http:// 
www.nmfs.noaa.gov/pr/sars/. 
Additional information on observer 
programs in commercial fisheries can be 
found on the NMFS National Observer 
Program’s website: http:// 
www.st.nmfs.gov/st4/nop/. 

How Do I Find Out if a Specific Fishery 
is in Category I, II, or III? 

This proposed rule includes three 
tables that list all U.S. commercial 
fisheries by LOF Category. Table 1 lists 
all of the fisheries in the Pacific Ocean 
(including Alaska); Table 2 lists all of 
the fisheries in the Atlantic Ocean, Gulf 
of Mexico, and Caribbean; Table 3 lists 
all U.S.-authorized fisheries on the high 
seas. A fourth table, Table 4, lists all 
fisheries managed under applicable take 
reduction plans or teams. 

Are High Seas Fisheries Included on 
the LOF? 

Beginning with the 2009 LOF, NMFS 
includes high seas fisheries in Table 3 
of the LOF, along with the number of 
valid High Sea Fishing Compliance Act 
(HSFCA) permits in each fishery. As of 
2004, NMFS issues HSFCA permits only 
for high seas fisheries analyzed in 
accordance with the National 
Environmental Policy Act (NEPA) and 
the Endangered Species Act (ESA). The 
authorized high seas fisheries are broad 
in scope and encompass multiple 
specific fisheries identified by gear type. 
For the purposes of the LOF, the high 
seas fisheries are subdivided based on 
gear type (e.g., trawl, longline, purse 
seine, gillnet, troll, etc.) to provide more 
detail on composition of effort within 
these fisheries. Many fisheries operate 
in both U.S. waters and on the high 
seas, creating some overlap between the 
fisheries listed in Tables 1 and 2 and 
those in Table 3. In these cases, the high 
seas component of the fishery is not 
considered a separate fishery, but an 
extension of a fishery operating within 
U.S. waters (listed in Table 1 or 2). 
NMFS designates those fisheries in 
Tables 1, 2, and 3 by a ‘‘*’’ after the 
fishery’s name. The number of HSFCA 
permits listed in Table 3 for the high 

seas components of these fisheries 
operating in U.S. waters do not 
necessarily represent additional fishers 
that are not accounted for in Tables 1 
and 2. Many fishers holding these 
permits also fish within U.S. waters and 
are included in the number of vessels 
and participants operating within those 
fisheries in Table 1 and 2. 

HSFCA permits are valid for five 
years, during which time FMPs can 
change. Therefore, some fishers may 
possess valid HSFCA permits without 
the ability to fish under the permit 
because it was issued for a gear type that 
is no longer authorized under the most 
current FMP. For this reason, the 
number of HSFCA permits displayed in 
Table 3 is likely higher than the actual 
U.S. fishing effort on the high seas. For 
more information on how NMFS 
classifies high seas fisheries on the LOF, 
see the preamble text in the final 2009 
LOF (73 FR 73032; December 1, 2008). 

Are Treaty Tribal Fisheries Included on 
the LOF? 

In the final rule implementing section 
118 of the MMPA (60 FR 45086, August 
30, 1995) NMFS concluded that treaty 
tribal fisheries are conducted under the 
authority of the Indian treaties; 
therefore, the MMPA’s requirements in 
section 118 do not apply to treaty Indian 
tribes. NMFS stated, ‘‘ the rights to fish 
and hunt are already secured separately 
for Northwest tribes pursuant to their 
treaties with the United States. NMFS 
reviewed the relationship of the 
Northwest Indian treaties to the MMPA 
and did not find clear evidence that 
Congress intended to abrogate treaty 
Indian rights. Section 14 of the 
Amendments to the MMPA (Pub. L. No. 
103–238) states ’Nothing in this Act, 
including any amendments to the 
Marine Mammal Protection Act of 1972 
made by this Act -- alters or is intended 
to alter any treaty between the United 
States and one or more Indian tribes.’ 
This provision clarifies that existing 
treaty Indian fishing rights are not 
affected by the amendments to the 
MMPA. Therefore, tribal fisheries are 
conducted under the authority of the 
Indian treaties rather than the MMPA, 
and the MMPA’s mandatory registration 
systems do not apply to treaty Indian 
fishers operating in their usual and 
accustomed fishing areas. Since 
inclusion of the treaty Indian fisheries 
in the LOF would also establish an 
obligation to obtain an MMPA 
registration under section 118, NMFS 
has deleted reference to tribal fisheries 
in the LOF. The registration 
requirements for Category I or II 
fisheries will not apply to treaty Indian 
tribes.’’ (60 FR 45086, August 30, 1995.) 

During the public comment phase for 
the proposed 2009 LOF, NMFS received 
a comment requesting the LOF be 
amended to include tribal fisheries (73 
FR 73039, December 1, 2008; comment/ 
response 4). The commenter stated that 
because of the subsequent holding of the 
Ninth Circuit in Anderson v. Evans, 371 
F.3d 475 (9th Cir. 2002) finding that the 
MMPA applies to the Makah application 
to the gray whale hunt, NMFS’ 1995 
conclusion exempting tribal fisheries 
from the LOF and the Section 118 
authorization process may no longer be 
valid. NMFS responded in the final 
2009 LOF that the Agency would 
consider the comment during the 
development of future proposed LOFs 
(73 FR 73039, December 1, 2008; 
comment/response 4). 

NMFS is evaluating whether or not 
the 1995 conclusion to exempt tribal 
fisheries from the LOF should be 
changed due to Anderson v. Evans. At 
this time, NMFS is seeking public 
comment on whether or not to include 
treaty tribal fisheries on future LOFs 
during the public comment period for 
the proposed 2010 LOF. 

Am I Required to Register Under the 
MMPA? 

Owners of vessels or gear engaging in 
a Category I or II fishery are required 
under the MMPA (16 U.S.C. 1387(c)(2)), 
as described in 50 CFR 229.4, to register 
with NMFS and obtain a marine 
mammal authorization to lawfully take 
a non-endangered and non-threatened 
marine mammal incidental to 
commercial fishing. Owners of vessels 
or gear engaged in a Category III fishery 
are not required to register with NMFS 
or obtain a marine mammal 
authorization. 

How Do I Register? 
NMFS has integrated the MMPA 

registration process, the Marine 
Mammal Authorization Program 
(MMAP), with existing state and Federal 
fishery license, registration, or permit 
systems for Category I and II fisheries on 
the LOF. Participants in these fisheries 
are automatically registered under the 
MMAP and are not required to submit 
registration or renewal materials 
directly under the MMAP. In the Pacific 
Islands, Southwest, Northwest, and 
Alaska regions, NMFS will issue vessel 
or gear owners an authorization 
certificate; in the Northeast and 
Southeast Regions, NMFS will issue 
vessel or gear owners notification of 
registry and directions on obtaining an 
authorization certificate. The 
authorization certificate, or a copy, must 
be on board the vessel while it is 
operating in a Category I or II fishery, or 
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for non-vessel fisheries, in the 
possession of the person in charge of the 
fishing operation (50 CFR 229.4(e)). 
Although efforts are made to limit the 
issuance of authorization certificates to 
only those vessel or gear owners that 
participate in Category I or II fisheries, 
not all state and Federal permit systems 
distinguish between fisheries as 
classified by the LOF. Therefore, some 
vessel or gear owners in Category III 
fisheries may receive authorization 
certificates even though they are not 
required for Category III fisheries. 
Individuals fishing in Category I and II 
fisheries for which no state or Federal 
permit is required must register with 
NMFS by contacting their appropriate 
Regional Office (see ADDRESSES). 

How Do I Receive My Authorization 
Certificate and Injury/Mortality 
Reporting Forms? 

All vessel or gear owners that 
participate in Pacific Islands, 
Southwest, Northwest, or Alaska 
regional fisheries will receive their 
authorization certificates and/or injury/ 
mortality reporting forms via U.S. mail, 
or with their State or Federal license at 
the time of renewal. Vessel or gear 
owners participating in the Northeast 
and Southeast Regional Integrated 
Registration Program will receive their 
authorization certificates as follows: 

1. Northeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a state or Federal 
permit is required may receive their 
authorization certificate and/or injury/ 
mortality reporting form by contacting 
the Northeast Regional Office at 978– 
281–9328 or by visiting the Northeast 
Regional Office Web site (http:// 
www.nero.noaa.gov/protlres/mmap/ 
certificate.html) and following 
instructions for printing the necessary 
documents. 

2. Southeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a Federal permit is 
required, as well as fisheries permitted 
by the states of North Carolina, South 
Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, and Texas will 
receive notice of registry and may 
receive their authorization certificate 
and/or injury/mortality reporting form 
by contacting the Southeast Regional 
Office at 727–551–5758 or by visiting 
the Southeast Regional Office Web site 
(http://sero.nmfs.noaa.gov/pr/pr.htm) 
and following instructions for printing 
the necessary documents. 

How Do I Renew My Registration 
Under the MMPA? 

Vessel or gear owners that participate 
in Pacific Islands, Southwest, or Alaska 

regional fisheries are automatically 
renewed and should receive an 
authorization certificate by January 1 of 
each new year. Vessel or gear owners in 
Washington and Oregon fisheries 
receive authorization with each 
renewed state fishing license, the timing 
of which varies based on target species. 
Vessel or gear owners who participate in 
these regions and have not received 
authorization certificates by January 1 or 
with renewed fishing licenses must 
contact the appropriate NMFS Regional 
Office (see ADDRESSES). 

Vessel or gear owners participating in 
Southeast or Northeast regional fisheries 
may receive an authorization certificate 
by calling the relevant NMFS Regional 
Office or visiting the relevant NMFS 
Regional Office Web site (see How Do I 
Receive My Authorization Certificate 
and Injury/Mortality Reporting Forms). 

Am I Required to Submit Reports When 
I Injure or Kill a Marine Mammal 
During the Course of Commercial 
Fishing Operations? 

In accordance with the MMPA (16 
U.S.C. 1387(e)) and 50 CFR 229.6, any 
vessel owner or operator, or gear owner 
or operator (in the case of non-vessel 
fisheries), participating in a Category I, 
II, or III fishery must report to NMFS all 
incidental injuries and mortalities of 
marine mammals that occur during 
commercial fishing operations. ‘‘Injury’’ 
is defined in 50 CFR 229.2 as a wound 
or other physical harm. In addition, any 
animal that ingests fishing gear or any 
animal that is released with fishing gear 
entangling, trailing, or perforating any 
part of the body is considered injured, 
regardless of the presence of any wound 
or other evidence of injury, and must be 
reported. Injury/mortality reporting 
forms and instructions for submitting 
forms to NMFS can be downloaded 
from: http://www.nmfs.noaa.gov/pr/ 
pdfs/interactions/ 
mmaplreportinglform.pdf. Reporting 
requirements and procedures can be 
found in 50 CFR 229.6. 

Am I Required to Take an Observer 
Aboard My Vessel? 

Fishers participating in a Category I or 
II fishery are required to accommodate 
an observer aboard vessel(s) upon 
request. MMPA Section 118 states that 
an observer will not be placed on a 
vessel if the facilities for quartering an 
observer or performing observer 
functions are inadequate or unsafe, 
thereby exempting vessels too small to 
accommodate an observer from this 
requirement. However, observer 
requirements will not be exempted for 
U.S. Atlantic Ocean, Caribbean, Gulf of 
Mexico large pelagics longline vessels 

operating in special areas designated by 
the Pelagic Longline Take Reduction 
Plan implementing regulations (50 CFR 
229.36(d)). Observer requirements can 
be found in 50 CFR 229.7. 

Am I Required to Comply With Any 
Take Reduction Plan Regulations? 

Fishers participating in a Category I or 
II fishery are required to comply with 
any applicable TRP regulations. Table 4 
in this proposed rule provides a list of 
fisheries affected by take reduction 
teams and plans. Take reduction plan 
regulations can be found at 50 CFR 
229.30 through 229.35. 

Sources of Information Reviewed for 
the Proposed 2010 LOF 

NMFS reviewed the marine mammal 
incidental serious injury and mortality 
information presented in the SARs for 
all observed fisheries to determine 
whether changes in fishery 
classification were warranted. The SARs 
are based on the best scientific 
information available at the time of 
preparation, including the level of 
serious injury and mortality of marine 
mammals that occurs incidental to 
commercial fisheries and the PBR levels 
of marine mammal stocks. The 
information contained in the SARs is 
reviewed by regional Scientific Review 
Groups (SRGs) representing Alaska, the 
Pacific (including Hawaii), and the U.S. 
Atlantic, Gulf of Mexico, and Caribbean. 
The SRGs were created by the MMPA to 
review the science that informs the 
SARs, and to advise NMFS on marine 
mammal population status, trends, and 
stock structure, uncertainties in the 
science, research needs, and other 
issues. 

NMFS also reviewed other sources of 
new information, including marine 
mammal stranding data, observer 
program data, fisher self-reports, fishery 
management plans, and ESA 
documents. 

The proposed LOF for 2010 was 
based, among other things, on 
information provided in the NEPA and 
ESA documents analyzing authorized 
high seas fisheries, and the final SARs 
for 1996 (63 FR 60, January 2, 1998), 
2001 (67 FR 10671, March 8, 2002), 
2002 (68 FR 17920, April 14, 2003), 
2003 (69 FR 54262, September 8, 2004), 
2004 (70 FR 35397, June 20, 2005), 2005 
(71 FR 26340, May 4, 2006), 2006 (72 FR 
12774, March 19, 2007), 2007 (73 FR 
21111, April 18, 2008), and 2008 (74 FR 
19530, April 29, 2009). The SARs are 
available at: http://www.nmfs.noaa.gov/ 
pr/sars/. 
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Fishery Descriptions 

Beginning with the final 2008 LOF (72 
FR 66048, November 27, 2007), NMFS 
describes each Category I and II fishery 
on the LOF. Below, NMFS describes the 
fisheries classified as Category I or II 
fisheries on the 2010 LOF that were not 
classified as such on a previous LOF 
(and therefore have not yet been defined 
on the LOF). Additional details for 
Category I and II fisheries operating in 
U.S. waters are included in the SARs, 
FMPs, and TRPs, or through state 
agencies. Additional details for Category 
I and II fisheries operating on the high 
seas are included in various FMPs, 
NEPA, or ESA documents. 

American Samoa Longline Fishery 

The Category II ‘‘American Samoa 
longline’’ fishery operates in waters 
around American Samoa targeting tuna 
(mainly albacore, also skipjack, 
yellowfin and bigeye). Wahoo, sharks, 
billfish, and other miscellaneous pelagic 
species are also caught, with most of the 
sharks and billfish released. In 2000, the 
‘‘American Samoa longline’’ fishery 
began to expand rapidly with the influx 
of large (more than 50 ft (15.2 m) overall 
length) conventional monohull vessels, 
similar to the type used in the Hawaii- 
based longline fisheries. Vessels over 50 
ft (15.2 m) may set 1,500 - 2,500 hooks 
and have a greater fishing range and 
capacity for storing fish (8 - 40 metric 
tons). The fleet reached a peak of 66 
vessels in 2001, and set a peak of almost 
7,000 sets in 2002. 

The rapid expansion of longline 
fishing effort within the Exclusive 
Economic Zone (EEZ) waters around 
American Samoa prompted the Western 
Pacific Fishery Management Council 
(WPFMC) to develop a limited entry 
system for the fishery, implemented by 
NMFS in 2005. Under the limited access 
program, NMFS issued a total of 60 
initial longline limited entry permits in 
2005 to qualified candidates, spread 
among 4 vessel size classes (72 FR 
10711, March 9, 2007): 22 permits 
issued in Class A (less than or equal to 
40 ft (12.2 m) length); 5 in Class B (40– 
50 ft (12.2–15.2 m)); 12 in Class C (50– 
70 ft (15.2–21.3 m)); and 21 in Class D 
(more than 70 ft (21.3 m)). The limited 
entry program regulations cap the 
maximum number of permits to the 60 
initial permits issued. Permits may be 
transferred, upgraded, and renewed. In 
2008, the American Samoa longline 
fishery had 28 active vessels. Observers 
were first placed on American Samoa 
longline vessels in April 2006 to 
monitor protected species interactions, 
with observer coverage averaging 
approximately 6–8 percent each year. 

Under the limited entry program, 
vessel operators must submit federal 
longline logbooks, vessels over 40 ft 
(12.2 m) must carry observers if 
requested by NMFS, and vessels over 50 
ft (15.2 m) must have an operational 
vessel monitoring system. In addition, 
vessel owners and operators of vessels 
registered to an American Samoa 
longline limited entry permit must 
attend a protected species workshop 
annually, carry and use dip nets, line 
clippers, and bolt cutters, and follow 
handling, resuscitation, and release 
requirements for incidentally hooked or 
entangled sea turtles (70 FR 69282, 
November 15, 2005). There are existing 
regulations intended to mitigate sea 
turtle incidental hookings, and in 2009 
the WPFMC recommended additional 
measures be implemented to minimize 
interactions with green sea turtles, 
including modifications to gear to place 
hooks below 100 m (328 ft) depth and 
to increase observer coverage (WPFMC 
144th Meeting, March 23–26, 2009). 
Current regulations include a 
prohibition on U.S. vessels greater than 
50 ft (15.2 m) in length overall from 
using longline gear within 50 nmi 
around the islands of American Samoa. 
American Samoa longline fishery 
regulations can be found at 50 CFR 
665.36–38. 

HI Shortline Fishery 
The Category II ‘‘HI shortline’’ fishery 

is a small-scale system operating off the 
State of HI, and targeting bigeye tuna 
(Thunnus obesus) or the lustrous 
pomfret (Eumigistes illustris). This 
fishery was developed to target these 
fish species when they concentrate over 
the summit of Cross Seamount (290 km 
(180 mi) south of the State of HI). The 
gear style is designed specifically to 
target the aggregating fish species over 
seamount structures. The primary gear 
type used is a horizontal main line 
(monofilament) less than 1 nmi long, 
and includes two baskets of 
approximately 50 hooks each. The gear 
is set before dawn and has a short soak 
time, with the gear retrieved about two 
hours after it is set. This fishery has no 
seasonal component and may operate 
year-round. There are no specific fishing 
permits issued for this fishery. However, 
all persons with a State of Hawaii 
Commercial Marine License (CML) may 
participate in any fishery, including the 
‘‘HI shortline’’ fishery. Of those persons 
possessing CMLs, shortline 
participation has changed from 5 to 11 
vessels during 2003 - 2008. From 2003– 
2008, there was an average of 135,757 
pounds (lbs) of fish landed each year. In 
2008 alone, 104,152 lbs of fish were 
landed. Currently, there is no reporting 

system in place to document potential 
marine mammal interactions in this 
fishery. However, there are anecdotal 
reports of interactions off the north side 
of Maui, but the species and extent of 
interactions are unknown. 

CA Spiny Lobster Trap Fishery 

The Category II ‘‘CA spiny lobster 
trap’’ fishery operates in southern 
California, with the highest proportion 
of landings made into Santa Barbara. 
The fishery operates from the first 
Wednesday in October to the first 
Wednesday after March 15. The fishery 
tends to be most productive during the 
first two months, when gear is set close 
to shore in shallow water (15 fathoms or 
less). By the end of the season, traps are 
set in waters deeper than 50 fathoms. 
This is a limited access fishery with 
both transferable and non-transferable 
permits. An estimated 225 permits are 
in use each year. There is no restriction 
on the number of traps set, but most 
vessels set 100 to 500 traps per day. 
Traps are generally fished singularly 
and are required to have a buoy marker 
with the owner’s license number, 
followed by the letter ‘‘P’’ to signify that 
it is a spiny lobster trap. This estimated 
number of vessels/participants in this 
fishery is 225. 

Summary of Changes to the LOF for 
2010 

The following summarizes changes to 
the LOF for 2010 in fishery 
classification, fisheries listed in the 
LOF, the estimated number of vessels/ 
participants in a particular fishery, and 
the species/stocks that are incidentally 
killed or seriously injured in a 
particular fishery. The classifications 
and definitions of U.S. commercial 
fisheries for 2010 are identical to those 
provided in the LOF for 2009 with the 
proposed changes discussed below. 
State abbreviations used in the 
following paragraphs include: AK 
(Alaska), CA (California), HI (Hawaii), 
MD (Maryland), NC (North Carolina), NJ 
(New Jersey), SC (South Carolina), and 
VA (Virginia). 

Commercial Fisheries in the Pacific 
Ocean 

Fishery Classification 

NMFS proposed to elevate the 
‘‘American Samoa longline’’ fishery 
from Category III to Category II based on 
analogy with other Category I and II 
longline fisheries in the tropical/sub- 
tropical latitudes of the Pacific. The 
fishing gear and methods used to fish in 
the ‘‘American Samoa longline’’ fishery 
are similar to the Category I ‘‘HI deep- 
set (tuna target) longline/set line’’ and 
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the Category II ‘‘HI shallow-set 
(swordfish target) longline/set line’’ 
fisheries, both fisheries which 
frequently or occasionally seriously 
injure or kill marine mammals. The 
‘‘American Samoa longline’’ fishery, 
although a Category III, has been 
observed since 2006 with an average of 
7.2 percent coverage. There were three 
interactions between the ‘‘American 
Samoa longline’’ fishery and marine 
mammals in 2008, two false killer 
whales (stock unknown), one of which 
was a mortality, and one rough-tooth 
dolphin (stock unknown). These 
interactions will be analyzed by the 
Southwest Fisheries Science Center 
(SWFSC) during the development of the 
2010 SARs to determine whether or not 
the surviving animals were injured or 
seriously injured during these 
interactions. The analysis may also 
enable NMFS to determine whether or 
not the false killer whales interacting 
with this fishery are from the HI stock 
which interacts with the ‘‘HI deep-set 
(tuna target) longline/set line’’ fishery, 
or if the animals belong to a separate 
stock associated with American Samoa. 
Although the abundance estimate and 
the PBR for the false killer whales are 
unknown, the population around 
American Samoa may be a relatively 
small, island-associated population, as 
has been documented around other 
Pacific Islands. When completed, the 
results of these analyses will be reported 
and addressed in future LOFs. 

NMFS proposes to reclassify the ‘‘AK 
southeast salmon purse seine’’ fishery 
from Category II to Category III. The 
current Category II classification is 
based on one permit holder self-report 
of an incidental mortality of a 
humpback whale (Central North Pacific) 
in this fishery in 1996. There are no 
further self-reports, known 
entanglements, or anecdotal information 
of any humpback whales or other 
marine mammals injured or killed in 
this fishery since 1996. Though 
entanglements of humpbacks occur 
annually in Southeast Alaska, gear 
found on such animals in Southeast 
Alaska has never been identified as 
purse seine gear. While the ‘‘AK 
southeast salmon purse seine’’ fishery 
has never been observed, NMFS reasons 
that some additional information on 
incidental takes would have come to 
light over the thirteen years since the 
first report if there were a level of 
serious injury and mortality of concern 
in this fishery, either through 
strandings/entanglement network data 
or permit holder self-reports. 

NMFS stated in a response to public 
comments in the final 2009 LOF that the 
agency would review sperm whale 

(North Pacific) interactions in the 
Category III ‘‘Gulf of Alaska sablefish 
longline’’ fishery. The 2008 SAR reports 
three sperm whales were observed 
seriously injured in this fishery in 2006 
(with 11.2 percent observer coverage), 
which extrapolates to 10 sperm whales 
from 2002–2006 (or an average annual 
serious injury or mortality level of two 
sperm whales/year). Analysis for more 
recent years’ data is not complete, and 
there is no calculated PBR for this stock. 
Therefore, no change to this fishery’s 
category is recommended at this time. 
NMFS will continue to review sperm 
whale interactions with this fishery and 
will revisit the classification of the 
fishery on future LOFs, if warranted, 
once the more recent years’ data are 
analyzed and reported. 

NMFS proposes to classify the ‘‘CA 
spiny lobster trap’’ fishery (proposed to 
be split from the Category III ‘‘CA spiny 
lobster, coonstripe shrimp, rock crab, 
tanner crab pot or trap’’ fishery, 
proposed to be renamed the ‘‘CA 
coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery, in this 
proposed rule) as Category II based on 
serious injuries to humpback whales 
(CA/OR/WA). The NMFS Large Whale 
Disentanglement Network (LWDN) 
reported four humpback whale 
entanglement events off CA resulting in 
serious injury, with various types of 
fishing gear, in 2007. (Details on 
humpback whale entanglements on the 
west coast prior to 2007 can be found 
in the 2009 proposed LOF (73 FR 33760; 
June 13, 2008.)) The gear involved in a 
July 2007 entanglement event that 
caused a serious injury to a humpback 
whale was identified as lobster trap 
gear. The total annual rate of mortality 
and serious injury (Tier 1 analysis) of 
humpback whales (CA/OR/WA) in all 
commercial fisheries from 2002 through 
2006 exceeds 10 percent of the PBR 
level for this stock (final 2008 SAR). 
This single serious injury of a 
humpback whale in lobster trap gear 
results in an average mortality and 
serious injury rate of 0.2 humpback 
whales/year (when averaged over 5 
years), or 8 percent of the PBR (2.5). 
Therefore, Category II classification is 
warranted. NMFS acknowledges that 
entanglements reported to the LWDN 
likely represent a minimum number of 
interactions. There is no observer 
coverage in this fishery. 

NMFS proposes to reclassify the ‘‘CA 
pelagic longline’’ fishery from Category 
II to Category III. This fishery includes 
the shallow-set longline fishery that 
previous to 2004 operated on the high 
seas with most vessels landing in CA. In 
2004, this fishery was prohibited inside 
the EEZ under a regulation promulgated 

under the ESA in order to protect 
loggerhead sea turtles. This fishery also 
includes a deep-set longline fishery that 
developed since 2005. The classification 
of this fishery as Category II was based 
upon analogy with other pelagic 
longline fisheries and an injury of a 
Risso’s dolphins (CA/OR/WA) in 2003. 
In addition, one mortality of an 
unidentified dolphin was observed in 
this fishery in 2003. The total annual 
fishery mortality and serious injury of 
Risso’s dolphins (CA/OR/WA) in all 
commercial fisheries (Tier 1 analysis) is 
less than10 percent of the stock’s PBR 
(final 2008 SAR); therefore, Category III 
classification is warranted. NMFS has 
no information to indicate that the ‘‘CA 
pelagic longline’’ fishery interacts with 
other marine mammal species/stocks 
and observer coverage is high in this 
fishery (ranged from 12 percent to 50 
percent from 2003–2005, and was 100 
percent in 2006 and 2007). 

Addition of Fisheries to the LOF 

NMFS proposes to add the ‘‘CA spiny 
lobster trap’’ fishery Category II fishery 
(see the discussion in the previous 
section for details). 

NMFS proposes to add the ‘‘HI 
shortline’’ fishery as Category II based 
on analogy with the Category I ‘‘HI 
deep-set (tuna-target) longline/set line’’ 
and Category II ‘‘HI shallow-set 
(swordfish-target) longline/set line’’ 
fisheries. NMFS recently became aware 
of the operation of this commercial 
fishery. NMFS proposes to classify the 
‘‘HI shortline’’ fishery as Category II by 
analogy to the HI longline fisheries 
based on similarities between the gear 
used, areas fished, and species targeted 
in the three fisheries. NMFS has 
received anecdotal reports of 
interactions with marine mammals in 
this fishery; however, the species and 
extent of the interactions are unknown. 
For more information, see the 
description of this fishery in the 
‘‘Fishery Descriptions’’ section of this 
proposed rule. 

Fishery Name and Organizational 
Changes and Clarifications 

NMFS proposes to rename the 
Category III ‘‘CA spiny lobster, 
coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery to the ‘‘CA 
coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery to more 
accurately reflect the target species of 
the fishery. As explained above, the 
spiny lobster portion of this fishery is 
proposed to be added to 2010 LOF as a 
separate Category II fishery. The 
estimated number of vessels/ 
participants in the Category III ‘‘CA 
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coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery is 305. 

List of Species That are Incidentally 
Killed or Injured 

NMFS proposes to change the stock 
name for false killer whales incidentally 
killed/injured in the ‘‘HI deep-set (tuna- 
target) longline/set line’’ fishery from 
‘‘HI’’ to ‘‘HI pelagic.’’ The 2008 SARs 
separates the ‘‘HI’’ stock into the ‘‘HI 
insular’’ and ‘‘HI pelagic’’ stocks, stating 
that all of the false killer whale injuries 
and mortalities due to interactions with 
longline fisheries are considered to be 
from the ‘‘HI pelagic’’ stock (74 FR 
19530, April 29, 2009). 

NMFS proposes to add pantropical 
spotted dolphin (stock unknown) to the 
list of species/stocks incidentally killed/ 
injured in the Category I ‘‘HI deep-set 
(tuna target) longline/set line’’ fishery 
based on a documented mortality in 
2008. While analysis of the 2008 
observer data will not be finalized until 
publication of the 2010 SARs, NMFS 
proposes to add the species at this time 
because a mortality does not need to be 
analyzed to determine the severity (as is 
necessary for an animal released after an 
interaction). The average observer 
coverage over the past five years was 
22.7 percent. 

NMFS proposes to remove spinner 
dolphin (HI) from the list of species/ 
stocks incidentally killed/injured in the 
Category I ‘‘HI deep-set (tuna target) 
longline/set line’’ fishery because there 
have been no observed interactions in 
the past five years. The average observer 
coverage over the past five years was 
22.7 percent. 

NMFS proposes to remove 
pantropical spotted dolphin (stock 
unknown) from the list of species/stocks 
incidentally killed/injured in the 
Category II ‘‘HI shallow-set (swordfish 
target) longline/set line’’ fishery. There 
have been no observed interactions in 
the past five years and observer 
coverage is 100 percent. 

NMFS indicated in the final 2009 LOF 
(73 FR 73032, December 1, 2008; 
comment response 15) that the agency 
would reexamine 2008 observer data 
which reported an interaction between 
the Category II ‘‘HI shallow-set 
(swordfish target) longline/set line’’ 
fishery and a false killer whale. NMFS 
is not proposing to add false killer 
whales to the list of species/stocks 
incidentally killed/injured in the ‘‘HI 
shallow-set (swordfish target) longline/ 
set line’’ fishery at this time. As stated 
in the final 2009 LOF (comment 
response 15), the data presented in the 
annual SARs have an average of a two- 
year time delay because of the time 
needed to properly analyze the data and 

complete the peer-review process. 
Therefore, this 2008 interaction will be 
analyzed by the SWFSC during the 
development of the 2010 SARs to 
determine whether or not the animal 
was injured or seriously injured during 
this interaction. If the SWFSC analysis 
reveals the animal was injured during 
the interaction, NMFS will add false 
killer whales to a future LOF at that 
time. 

NMFS proposes to add false killer 
whale (stock unknown) to the list of 
species/stocks incidentally killed/ 
injured in the ‘‘American Samoa 
longline’’ fishery (proposed to be 
elevated from Category III to Category II 
in this proposed rule) based on a 
mortality reported in 2008. As stated 
above during NMFS’ justification for 
proposing to elevate this fishery to 
Category II, there were two reported 
interactions with false killer whales 
(stock unknown) (one interaction 
resulted in the animal’s mortality and 
the other animal was released alive with 
the injury status not yet analyzed), and 
one with a rough-toothed dolphin (stock 
unknown) (also released alive with the 
injury status not yet analyzed). NMFS 
proposes to add false killer whale (stock 
unknown) to the list of species/stocks 
incidentally killed/injured because the 
mortality does not need to be analyzed 
further to determine the level of injury 
to the animal. However, NMFS is not 
proposing to add rough-toothed dolphin 
(stock unknown) to list of species/stocks 
incidentally killed/injured until after 
the SWFSC completes the analysis of 
the interaction and determines whether 
or not the animal was injured during the 
interaction. If the analysis reveals that 
the animal was injured during this 
interaction, NMFS will add rough- 
toothed dolphin (stock unknown) to a 
future LOF at that time. 

NMFS proposes to remove humpback 
whales (Central North Pacific) from the 
list of species/stocks incidentally killed 
or injured in the ‘‘AK southeast salmon 
purse seine’’ fishery (proposed to be 
reclassified from Category II to Category 
III in this proposed rule). There are no 
self-reports, known entanglements, or 
anecdotal information of any humpback 
whales or other marine mammals 
injured or killed in this fishery since 
1996. This fishery has never been 
observed, but stranding and 
entanglement networks are active in the 
area. 

NMFS proposes to change the stock 
name for Northern fur seals on the list 
of species/stocks incidentally killed or 
injured in the Category II ‘‘AK Bering 
Sea, Aleutian Islands flatfish trawl’’ 
fishery from ‘‘Eastern North Pacific’’ to 
‘‘Eastern Pacific,’’ to correct a 

typographical error. This stock has been 
referred to as the ‘‘Eastern Pacific’’ stock 
since the 1998 SARs. 

NMFS proposes to remove short- 
finned pilot whales (CA/OR/WA) from 
the list of species/stocks incidentally 
killed or injured in the Category II ‘‘CA 
squid purse seine’’ fishery. NMFS has 
reviewed the available information on 
the distribution and abundance of short 
finned pilot whales, along with observer 
records, self-reports from the fishers, 
and the SWR stranding data base, and 
has concluded that the likelihood of 
interactions between this fishery and 
short-finned pilot whales (CA/OR/WA) 
is extremely remote. Short-finned pilot 
whales were once commonly seen off 
the coast of CA, but have become quite 
rare in recent years (Barlow and Forney 
2007). Observer coverage in the ‘‘CA 
squid purse seine’’ fishery began in 
2004 with less than 10 percent observer 
coverage. In 2005 and 2006, observer 
coverage was approximately 2.0 percent 
and 1.3 percent, respectively. 

NMFS proposes to add a superscript 
‘‘1’’ after long-beaked common dolphins 
(CA) in the list of species/stocks 
incidentally killed or injured in the 
Category II ‘‘CA squid purse seine’’ 
fishery. This fishery was classified as a 
Category II based on the level of serious 
injury and mortality of short-finned 
pilot whales (CA/OR/WA), which 
NMFS proposes to remove from the list 
of species/stocks incidentally killed or 
injured in this proposed rule (see 
preceding paragraph). The ‘‘CA squid 
purse seine’’ fishery will remain a 
Category II fishery due to a serious 
injury with a suspected long-beaked 
common dolphin. As described in the 
final 2009 LOF (73 FR 73032, December 
1, 2008) an unidentified common 
dolphin was observed entangled and 
seriously injured during an interaction 
with the squid purse seine fishery in 
2006 in an area where long-beaked 
common dolphins (CA) are known to 
occur. Given the area in which the 
interaction occurred, the unidentified 
common dolphin could have been a 
short-beaked common dolphin (CA) or a 
long-beaked common dolphin (CA). Due 
to the paucity of the information on the 
interaction and the low level of observer 
coverage in this fishery, NMFS cannot 
eliminate the possibility that a long- 
beaked common dolphin was seriously 
injured during this event. The level of 
serious injury of long-beaked common 
dolphin in this fishery, when 
extrapolated from the level of observer 
coverage, results in a mean annual 
mortality and serious injury of 
approximately 29 animals, which is 30 
percent of the stock’s PBR (95) and 
consistent with Category II 
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classification. Observer coverage in the 
‘‘CA squid purse seine’’ fishery began in 
2004 with less than 10 percent observer 
coverage. In 2005 and 2006, observer 
coverage was approximately 2.0 percent 
and 1.3 percent, respectively. 

NMFS proposes to add humpback 
whale (CA/OR/WA) and gray whale 
(Eastern North Pacific) to the list of 
species/stocks incidentally killed or 
injured in the ‘‘CA spiny lobster’’ 
fishery (proposed to be classified as 
Category II in this proposed rule), with 
a superscript ‘‘1’’ after humpback 
whales, indicating that takes of this 
stock are driving the classification of the 
fishery. As described above, a 
humpback whale was reported seriously 
injured due to an entanglement in spiny 
lobster trap gear in July 2007, resulting 
in an average annual serious injury and 
mortality level of 8 percent of the 
stock’s PBR. Gray whales (Eastern North 
Pacific) have also been reported 
incidentally killed or injured in this 
fishery. NMFS has received multiple 
reports of gray whales entangled in trap/ 
pot gear off CA, including a report from 
April 2000 of a dead gray whale 
stranded on a beach in Santa Barbara 
County entangled in spiny lobster trap 
gear. Interactions with gray whales are 
not driving the Category II classification 
of this fishery. Currently, total 
commercial fishery-related annual 
mortality levels less than10 percent of 
the stock’s PBR (final 2007 SAR); 
therefore, a Tier 2 evaluation is not 
necessary. 

NMFS is requesting public comment 
and/or information on two large whale 
entanglement events in 2007. On May 
10, 2007, a free-swimming humpback 
whale was reported seriously injured 
with pink monofilament gillnet draped 
on its body. The animal was first seen 
offshore of Dana Point and was seen 
again later the same day off Palos 
Verdes Bay Club, of Palos Verdes, CA. 
On April 2, 2007, a free-swimming gray 
whale was reported entangled in and 
seriously injured by small mesh blue/ 
green monofilament gillnet. The animal 
was seen at Rocky Point, near Rancho 
Palos Verdes, CA. No other information 
is available on the sightings. Based upon 
the area and time of year that these 
animals were sighted, gear from either 
or both of the Category II ‘‘CA halibut/ 
white seabass and other species set 
gillnet (3.5 in mesh)’’ or the ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet (mesh size ≥3.5 in and <14 
in)’’ fisheries could have caused the 
entanglement events. As described in 
the proposed 2009 LOF (73 FR 33760, 
December 1, 2005), NMFS must 
consider which fisheries operate in the 
same time and area as an observed 

entangled marine mammal. Both gillnet 
fisheries were active at the time and 
area when the humpback whale and 
gray whale were observed entangled in 
gillnet gear. The ‘‘CA halibut/white 
seabass and other species set gillnet 
(>3.5 in mesh)’’ fishery was observed 
only once between 2003 and 2007, with 
17.8 percent coverage in 2007. The ‘‘CA 
yellowtail, barracuda, and white seabass 
drift gillnet (mesh size ≥3.5 in and <14 
in)’’ fishery was observed twice between 
2003 and 2007, with 10.4 percent and 
11.0 percent coverage in 2003 and 2004, 
respectively. NMFS is continuing to 
review the available information on the 
types of gear used in each fishery, and 
the distribution of each fishery and large 
whales during the time of the 
entanglement events. NMFS is also 
specifically requesting available 
information on the gear characteristics 
of each fishery or the entanglement 
events reported above. NMFS may 
propose to add humpback whales (CA/ 
OR/WA) and gray whales (Eastern North 
Pacific) to the list of species/stocks 
incidentally killed or injured in the 
Category II ‘‘CA halibut/white seabass 
and other species set gillnet (3.5 in 
mesh)’’ and/or ‘‘CA yellowtail, 
barracuda, and white seabass drift 
gillnet (mesh size ≥3.5 in and <14 in)’’ 
fisheries to the final 2010 LOF or a 
future LOF, if warranted. 

NMFS proposes to remove CA sea 
lion (U.S.) from the list of species/stocks 
incidentally killed or injured in the ‘‘CA 
pelagic longline’’ fishery (proposed to 
be reclassified as Category III in this 
proposed rule). CA sea lions (U.S.) were 
included on the list of species/stocks 
incidentally killed or injured in this 
fishery based on logbook reports when 
the fishery was originally included on 
the LOF in 1996. There have been no 
reported interactions since that time. 
Observer coverage in this fishery ranged 
from 12 percent to 50 percent from 
2003–2005, and was 100 percent in 
2006 and 2007. 

Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Fishery Name and Organizational 
Changes and Clarifications 

NMFS proposes to replace the 
existing description of the Category I 
‘‘Mid-Atlantic gillnet fishery from the 
final 2008 LOF (72 FR 66048; November 
27, 2007) and changes to the description 
outlined in the final 2007 LOF (73 FR 
73032; December 1, 2008) with the 
following updated language, to reflect 
multiple amendments, including 
changes in state regulations, over the 
past several years: ‘‘The Category I Mid- 
Atlantic gillnet fishery targets monkfish, 

spiny dogfish, smooth dogfish, bluefish, 
weakfish, menhaden, spot, croaker, 
striped bass, large and small coastal 
sharks, Spanish mackerel, king 
mackerel, American shad, black drum, 
skate spp., yellow perch, white perch, 
herring, scup, kingfish, spotted seatrout, 
and butterfish. The fishery uses drift 
and sink gillnets, including nets set in 
a sink, stab, set, strike, or drift fashion, 
with some unanchored drift or sink nets 
used to target specific species. The 
dominant material is monofilament 
twine with stretched mesh sizes from 
2.5–12 in (6.4–30.5 cm), and string 
lengths from 150–8,400 ft. (46–2,560 m). 
This fishery operates year-round west of 
a line drawn at 72° 30′ W. long. south 
to 36° 33.03′ N. lat. (VA/NC border) and 
east to the eastern edge of the EEZ and 
north of the NC/SC border, not 
including waters where Category II and 
Category III inshore gillnet fisheries 
operate in bays, estuaries, and rivers. 
This fishery includes any residual large 
pelagic driftnet effort in the mid- 
Atlantic, any shark and dogfish gillnet 
effort in the mid-Atlantic, and those 
North Carolina small and large mesh 
beach-anchored gillnets formerly placed 
in the Category II Mid-Atlantic haul/ 
beach seine fishery in the mid-Atlantic 
zone described. This NC component 
fishing effort is prosecuted right off the 
beach (6 ft [1.8 m]) or in nearshore 
coastal waters to offshore waters (250 ft 
[76 m]). Gear in this fishery is managed 
by several federal and interstate FMPs 
managed by the Atlantic States Marine 
Fisheries Commission (ASMFC), the 
Atlantic Large Whale Take Reduction 
Plan (ALWTRP), the Harbor Porpoise 
Take Reduction Plan (HPTRP), and the 
Bottlenose Dolphin Take Reduction 
Plan (BDTRP). Fisheries are primarily 
managed by total allowable catch limits; 
individual trip limits (quotas); effort 
caps (limited number of days at sea per 
vessel); time and area closures; and gear 
restrictions and modifications.’’ 

NMFS proposes to replace the 
existing description of the Category II 
‘‘Mid-Atlantic haul/beach seine’’ fishery 
from the final 2008 LOF (72 FR 66048; 
November 27, 2007) and changes to the 
description outlined in the final 2007 
LOF (73 FR 73032; December 1, 2008) 
with the following updated language, to 
reflect multiple amendments, including 
changes in state regulations, over the 
past several years: ‘‘The Category II Mid- 
Atlantic haul/beach seine fishery targets 
striped bass, mullet, spot, weakfish, sea 
trout, bluefish, kingfish, and harvestfish 
using seines with one end secured (e.g., 
swipe nets and long seines) and seines 
secured at both ends or those anchored 
to the beach and hauled up on the 
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beach. The beach seine system also uses 
a bunt and a wash net that are attached 
to the beach and extend into the surf. 
The fishery occurs in waters west of 72° 
30′ W. long. and north of a line 
extending due east from the NC/SC 
border. The only haul/beach seine gear 
operating in NC included in this 
Category II fishery is the ‘‘Atlantic 
Ocean striped bass beach seine fishery’’ 
during the winter, as regulated by NC 
Marine Fisheries Commission rules 
(NCDMF) and NCDMF proclamations. 
NCDMF defines a beach seine operating 
under the Atlantic Ocean Striped Bass 
beach seine fishery as a ‘‘swipe net 
constructed of multifilament, multifiber 
webbing fished from the ocean beach 
that is deployed from a vessel launched 
from the ocean beach where the fishing 
operation takes place, and one end of 
the beach seine is attached to the shore 
at all times during the operation.’’ All 
other NC small and large mesh beach- 
anchored gillnets with webbing 
constructed of all monofilament 
material or a combination of 
monofilament and multifilament 
material were moved to the Category I 
Mid-Atlantic gillnet fishery in the final 
2009 LOF because their construction 
and fishing technique were more similar 
to a gillnet than a traditional beach 
seine. A description of the gear and 
fishing practices for the haul/beach 
seine and small and large mesh beach- 
anchored gillnets operating in NC are 
found in the final 2008 LOF (72 FR 
66048; November 27, 2007) and final 
2009 LOF (73 FR 73032, December 1, 
2008). In addition to the NC component 
as described above, the ‘‘Mid-Atlantic 
haul/beach seine fishery also includes 
haul/beach seining in other areas of the 
mid-Atlantic, including NY through VA. 
Because the net materials and fishing 
practices of the Atlantic Ocean striped 
bass beach seine fishery in NC are 
different from haul seining in other 
areas, NMFS may consider splitting this 
fishery in the future. The Mid-Atlantic 
haul/beach seine fishery is managed 
under several state and Interstate FMPs 
and is an affected fishery under the 
BDTRP.’’ 

Number of Vessels/Persons 
In past LOFs, the number of state 

participants for several northeast and 
mid-Atlantic fisheries was unknown 
and therefore the estimations for the 
number of vessels/persons participating 
in these fisheries were based solely on 
available federal information. This year 
NMFS has included available state 
permit information as well as federal 
permit information for the following 
northeast and mid-Atlantic fishery 
estimates. In some cases the addition of 

the state dataset has caused the fishery 
participation estimates to increase 
significantly compared to past LOFs. It 
should be noted that this may provide 
an artificial representation of fishery 
participation trends and may only 
reflect the addition of the new state 
dataset, not actual increases in the 
number of fishery participants. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category I ‘‘Mid-Atlantic gillnet’’ 
fishery from >370 to 7,596. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category I ‘‘Northeast sink 
gillnet’’ fishery from 341 to >6,455. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Atlantic mixed 
species trap/pot’’ fishery from unknown 
to >429. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Mid-Atlantic 
menhaden purse seine’’ fishery from 22 
to 34. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Mid-Atlantic haul/ 
beach seine’’ fishery from 25 to >221. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Mid Atlantic mid- 
water trawl’’ fishery from 620 to 400. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Northeast bottom 
trawl’’ fishery from 1052 to 1,600. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘Northeast mid-water 
trawl’’ fishery from 17 to 1,000. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category II ‘‘VA pound net’’ 
fishery from 187 to 62. 

NMFS proposes to update the 
estimated number of vessels or persons 
in the Category III ‘‘Gulf of Maine 
Atlantic herring purse seine’’ fishery 
from 30 to <10. 

List of Species That are Incidentally 
Killed or Injured 

NMFS proposes to add the harbor 
porpoise (Gulf of Maine/Bay of Fundy 
(GME/BF)) to the list of marine mammal 
species/stocks incidentally killed or 
injured in the Category II ‘‘Northeast 
bottom trawl fishery’’ because of 
mortalities reported in the final 2008 
SARs. NMFS removed this stock from 
the list of species/stocks incidentally 
killed or injured in this fishery on the 
final 2009 LOF (73 FR 73032; December 
1, 2008) based on information from past 
LOFs indicating this listing represented 
a typographical error persisting since 

the final 2005 LOF (71 FR 247; January 
4, 2006). New information reported in 
the final 2008 SAR indicates there have 
been several incidental mortalities of 
harbor porpoises (GME/BF) in the 
Northeast bottom trawl between 2003 
and 2008. These observed takes have 
included one fresh dead harbor porpoise 
taken in 2003, four in 2005, and one in 
2006. Estimates have not been generated 
or reported in the SARs for the 
percentage of the stock’s PBR (PBR=610) 
seriously injured or killed in this fishery 
(final 2008 SARs). Based on this newly 
available data, NMFS proposes to relist 
the harbor porpoise (GME/BF) under 
species/stocks incidentally injured or 
killed in the ‘‘Northeast bottom trawl’’ 
fishery. Estimated observer coverage 
(measured in trips) for the ‘‘Northeast 
bottom trawl’’ fishery during the period 
1994–2006 was 0.4, 1.1, 0.2, 0.2, 0.1, 
0.3, 1, 1, 3, 4, 5, 12 and 6 percent, 
respectively (final 2008 SARs). 

NMFS proposes to remove fin whales 
(Western North Atlantic (WNA)) from 
the list of species/stocks incidentally 
killed or injured in the Category I 
‘‘Northeast/Mid-Atlantic American 
lobster trap/pot’’ fishery. Fin whales 
were added to the LOF in 1997 based on 
an animal that was thought to have been 
entangled in lobster gear. However, 
subsequent analysis revealed the 
interaction was with hagfish pot gear, 
but the LOF was never updated to 
reflect this analysis. A fin whale has 
never been reported incidentally killed 
or injured in Northeast/Mid-Atlantic 
American lobster trap/pot gear. 
Additionally, this fishery does not have 
observer coverage, although it should be 
noted that initial encounters between 
large whales and fishing gear are rarely 
observed. 

NMFS proposes to remove the 
superscript ‘‘1’’ after humpback whale 
(Gulf of Maine) and minke whale 
(Canadian east coast) in the Category I 
‘‘Northeast/Mid-Atlantic American 
lobster trap/pot’’ fishery because serious 
injury and mortality of these stocks are 
not driving the Category I classification 
of this fishery. Annual mortality and 
serious injury of humpback whales in 
all lobster fisheries is 0.2 animals (PBR 
1.1), or 18 percent of the stock’s PBR 
(final 2008 SAR). Annual mortality and 
serious injury of minke whales in all 
lobster fisheries is 0.4 animals 
(PBR=19), or 2 percent of the stock’s 
PBR (final 2008 SAR). The level of 
annual mortality and serious injury of 
humpback and minke whales in the 
‘‘Northeast/Mid-Atlantic American 
lobster trap/pot’’ fishery is unknown at 
this time, but is likely less than 50 
percent of the stocks’ PBRs. It is 
important to note that the date sighted 
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and location provided in the SAR is not 
necessarily when or where the large 
whale serious injury or mortality 
occurred. The NMFS Northeast Regional 
Office (NERO) is currently working on 
a review of large whale entanglement 
events where gear type was identified 
and the location where the gear was set 
was known, to support the ALWTRP 
and to update the LOF tables. Once this 
review is complete, NMFS may propose 
changes to a future LOF, if warranted. 
There is no observer coverage in this 
fishery. 

NMFS proposes to leave the 
superscript ‘‘1’’ after North Atlantic 
right whale (WNA) in the Category I 
‘‘Northeast/Mid-Atlantic American 
lobster trap/pot’’ fishery because annual 
mortality and serious injury of right 
whales in all lobster fisheries is 0.2 
animals (PBR=0) which is greater than 
fifty percent of the stock’s PBR (final 
2008 SAR). The level of annual 
mortality and serious injury of right 
whales in the ‘‘Northeast/Mid-Atlantic 
American lobster trap/pot’’ fishery is 
unknown at this time, but is likely more 
than 50 percent of the stock’s PBR. It is 
important to note that the date sighted 
and location provided in the SAR is not 
necessarily when or where the large 
whale serious injury or mortality 
occurred. The NMFS NERO is currently 
working on a review of large whale 
entanglement events where gear type 
was identified and the location where 
the gear was set was known, to support 
the ALWTRP and to update the LOF 
tables. Once this review is complete, 
NMFS may propose changes to a future 
LOF, if warranted. There is no observer 
coverage in this fishery. 

NMFS proposes to remove the 
superscript ‘‘1’’ after minke whales 
(Canadian east coast), humpback whales 
(Gulf of Maine), and North Atlantic right 
whales (WNA) from the list of species/ 
stocks incidentally killed/injured in the 
Category I ‘‘Northeast sink gillnet’’ 
fishery because serious injury and 
mortality of these species/stocks are not 
driving the Category I classification of 
this fishery. No serious injury or 
mortality of minke whales in gillnet 
fisheries were reported from 2001–2006 
(final 2008 SARs). The annual mortality 
and serious injury for humpback whales 
(Gulf of Maine) in all gillnet fisheries is 
0.2 animals (PBR of 1.1), or 18 percent 
of the stock’s PBR (final 2008 SAR). The 
level of annual mortality and serious 
injury of humpback whales in the 
‘‘Northeast sink gillnet’’ fishery is 
unknown at this time, but is likely less 
than 50 percent of the stock’s PBR. It is 
important to note that the date sighted 
and location provided in the SAR is not 
necessarily when or where the large 

whale serious injury or mortality 
occurred. The final 2008 SARs report 
one mortality of a right whale in the 
most recent five years (2001–2006). This 
mortality of a right whale calf was the 
result of entanglement and injury to the 
whale by gillnet gear in the Southeast 
U.S. Restricted Area (as described under 
the ALWTRP, 50 CFR 229.32), where 
two gillnet fisheries traditionally 
operate: the Category II ‘‘Southeast 
Atlantic gillnet’’ fishery and the 
Category II ‘‘Southeastern U.S. Atlantic 
shark gillnet’’ fishery. However, NMFS 
was unable to determined which 
specific gillnet fishery was responsible 
for the interaction (for more information 
see comment/response 23 in the final 
2006 LOF; 71 FR 48802, August 22, 
2006). NMFS proposed to retain 
humpback whales, North Atlantic right 
whales, and minke whales on the list of 
species/stocks incidentally killed or 
injured given that they have been 
known to interact with or become 
entangled in gillnet gear, though not 
resulting in serious injury or mortality. 
The NMFS NERO is currently working 
on a review of large whale entanglement 
events where gear type was identified 
and the location where the gear was set 
was known, to support the ALWTRP 
and to update the LOF tables. Once this 
review is complete, NMFS may propose 
changes for this fishery in a future LOF, 
if warranted. Observer coverage in the 
‘‘Northeast sink gillnet’’ fishery from 
2001 to 2006 was between 2 percent and 
7 percent (final 2008 SAR). 

NMFS proposes to remove the 
superscript ‘‘1’’ after harbor porpoise 
(GME/BF) and humpback whale (Gulf of 
Maine) in the Category I ‘‘Mid-Atlantic 
gillnet’’ fishery because serious injury 
and mortality of these stocks are not 
driving the Category I classification of 
this fishery. Annual mortality and 
serious injury of harbor porpoises in 
this fishery is 299 animals (PBR=610), 
or 49 percent of the stock’s PBR (final 
2008 SAR). The annual mortality and 
serious injury of humpback whales in 
all gillnet fisheries is 0.2 animals (PBR 
of 1.1), or 18 percent of the stock’s PBR 
(final 2008 SAR). The level of annual 
mortality and serious injury of 
humpback whales in the ‘‘Mid-Atlantic 
gillnet’’ fishery is unknown at this time, 
but is likely less than 50 percent of the 
stock’s PBR. It is important to note that 
the date sighted and location provided 
in the SAR is not necessarily when or 
where the large whale serious injury or 
mortality occurred. The NMFS NERO is 
currently working on a review of large 
whale entanglement events where gear 
type was identified and the location 
where the gear was set was known, to 

support the ALWTRP and to update the 
LOF tables. Once this review is 
complete, NMFS may propose changes 
to a future LOF, if warranted. Observer 
coverage in this fishery between 2001 
and 2006 was between 1 percent and 3 
percent (final 2008 SAR). 

NMFS proposes to remove pygmy 
sperm whales (WNA) from the list of 
species/stocks incidentally killed or 
injured in the Category I ‘‘Atlantic 
Ocean, Caribbean, Gulf of Mexico large 
pelagics longline’’ fishery because there 
have been no injuries or mortalities 
reported in the last five years (final 2008 
SARs). Observer coverage in this fishery 
from 2000–2006 was between 4 percent 
and 7 percent, with coverage often 
greater than 10 percent in some areas 
and seasons (final 2008 SARs). 

Commercial Fisheries on the High Seas 

Removal of Fisheries 

As stated in the preamble under 
‘‘How Does NMFS Authorize U.S. 
Vessels to Participate in High Seas 
Fisheries?,’’ HSFCA permits exist that 
were obtained prior to 2004 for fisheries 
that are no longer authorized by the 
HSFCA, but for which the 5–year permit 
is still valid. These are included on the 
LOF as ‘‘unspecified’’ and these 
fisheries will be removed from the LOF 
once those permits have expired. For 
the 2010 LOF, all unspecified fisheries 
for all gear types are removed, except for 
trawl gear. Four trawl gear permits 
remain for an unspecified fishery. 

Number of HSFCA Permits 

As stated in the preamble under 
‘‘How Does NMFS Authorize U.S. 
Vessels to Participate in High Seas 
Fisheries?,’’ some fishers possess valid 
HSFCA permits for gear types that are 
no longer authorized for use (therefore, 
the fishers are unable to fish under the 
permit). For this reason, the number of 
HSFCA permits updated below and 
displayed in Table 3 of this proposed 
rule may not accurately represent actual 
fishing effort by U.S. vessels on the high 
seas. 

NMFS proposes to update the 
estimated number of HSFCA permits in 
the High Seas Atlantic highly migratory 
species fishery for the following gear 
types: longline, from 75 to 72; trawl, 
from 3 to 2; handline/pole-and-line from 
2 to 1; and troll, from 5 to 7. 

NMFS proposes to update the 
estimated number of HSFCA permits in 
the High Seas Pacific highly migratory 
species fishery for the following gear 
types: drift gillnet, from 5 to 4; trawl, 
from 14 to 3; purse seine, from 5 to 8; 
pot, from 8 to 7; longline, from 56 to 62; 
handline/pole and line, from 18 to 22; 

VerDate Nov<24>2008 14:24 Jun 10, 2009 Jkt 217001 PO 00000 Frm 00025 Fmt 4702 Sfmt 4702 E:\FR\FM\11JNP1.SGM 11JNP1cp
ric

e-
se

w
el

l o
n 

P
R

O
D

P
C

61
 w

ith
 P

R
O

P
O

S
A

LS



27749 Federal Register / Vol. 74, No. 111 / Thursday, June 11, 2009 / Proposed Rules 

liners not elseware identified (NEI), 
from 3 to 1; multipurpose vessels, from 
9 to 7; and troll, from 222 to 249. 

NMFS proposes to update the 
estimated number of HSFCA permits in 
the High Seas South Pacific Albacore 
Troll fishery for the following gear 
types: trawl, from 5 to 2; longline, from 
12 to 11; handline/pole and line, from 
7 to 8; troll, from 45 to 53; multipurpose 
vessels, from 6 to 4. 

NMFS proposes to update the 
estimated number of HSFCA permits in 
the High Seas South Pacific Tuna 
fishery for the following gear types: 
purse seine from 23 to 36; longline, from 
2 to 3; troll, from 1 to 3. 

NMFS proposes to update the 
estimated number of HSFCA permits in 
the High Seas Western Pacific Pelagic 
fishery for the following gear types: 
trawl, from 11 to 4; purse seine, from 4 
to 3; pot, from 8 to 7; handline/pole and 
line, from 8 to 9; liners NEI, from 2 to 
1; multipurpose vessels, from 7 to 5. 

List of Species That are Incidentally 
Killed or Injured 

NMFS proposes to change the stock 
name for false killer whales incidentally 
killed/injured in the ‘‘High Seas 
Western Pacific Pelagic (Deep-set 
component)’’ fishery from ‘‘HI’’ to ‘‘HI 
pelagic.’’ This fishery is an extension of 
the ‘‘HI deep-set (tuna target) longline/ 
set line’’ fishery operating in U.S. 
waters. Since this fishery remains the 
same and many marine mammals 
species are found on either side of the 
EEZ boundary, the list of species/stocks 
incidentally killed or injured in the high 
seas component of the fishery is 
identical to the list of species/stocks 
killed or injured in the component 
operating in U.S. waters. The 2008 SARs 
separates the ‘‘HI’’ stock into the ‘‘HI 
insular’’ and ‘‘HI pelagic’’ stocks, stating 
that all of the false killer whale injuries 
and mortalities due to interactions with 
longline fisheries are considered to be 
from the ‘‘HI pelagic’’ stock (74 FR 
19530, April 29, 2009). 

NMFS proposes to add pantropical 
spotted dolphin (stock unknown) to the 
list of species/stocks incidentally killed/ 
injured in the Category II ‘‘High Seas 
Western Pacific Pelagic (Deep-set 
component)’’ fishery. This fishery is an 
extension of the ‘‘HI deep-set (tuna 
target) longline/set line’’ fishery 
operating in U.S. waters. Since this 
fishery remains the same and many 
marine mammals species are found on 
either side of the EEZ boundary, the list 
of species/stocks incidentally killed or 
injured in the high seas component of 
the fishery is identical to the list of 
species/stocks killed or injured in the 
component operating in U.S. waters. 

There was one observed mortality of a 
pantropical spotted dolphin (stock 
unknown) in the ‘‘HI deep-set (tuna 
target) longline/set line’’ fishery in 2008 
(as described above). The average 
observer coverage in the ‘‘HI deep-set 
(tuna target) longline/set line’’ fishery 
over the past five years was 22.7 
percent. 

NMFS proposes to remove spinner 
dolphin (HI) from the list of species/ 
stocks incidentally killed/injured in the 
Category II ‘‘High Seas Western Pacific 
Pelagic (Deep-set component)’’ fishery. 
This fishery is an extension of the ‘‘HI 
deep-set (tuna target) longline/set line’’ 
fishery component operating in U.S. 
waters. Since this fishery remains the 
same and many marine mammals 
species found on either side of the EEZ 
boundary, the list of species/stocks 
incidentally killed or injured in the high 
seas component of the fishery is 
identical to the list of species/stocks 
killed or injured in the U.S. waters 
component. There have been no 
observed interactions with spinner 
dolphins (HI) in the ‘‘HI deep-set (tuna 
target) longline/set line’’ fishery over the 
past five years (as described above). The 
average observer coverage in the ‘‘HI 
deep-set (tuna target) longline/set line’’ 
fishery over the past five years was 22.7 
percent. 

NMFS proposes to remove 
pantropical spotted dolphin (stock 
unknown) from the list of species/stocks 
incidentally killed/injured in the 
Category II ‘‘High Seas Western Pacific 
Pelagic (Shallow-set component)’’ 
fishery. This fishery is an extension of 
the ‘‘HI shallow-set (swordfish target) 
longline/set line’’ fishery operating in 
U.S. waters. Since this fishery remains 
the same and many marine mammals 
species found on either side of the EEZ 
boundary, the list of species/stocks 
incidentally killed or injured in the high 
seas component of the fishery is 
identical to the list of species/stocks 
killed or injured in the component 
operating in U.S. waters. There have 
been no observed interactions with 
pantropical spotted dolphins (stock 
unknown) in the ‘‘HI shallow-set 
(swordfish target) longline/set line’’ 
fishery over the past five years (as 
described above), with observer 
coverage at 100 percent. 

List of Fisheries 
The following tables set forth the 

proposed list of U.S. commercial 
fisheries according to their classification 
under section 118 of the MMPA. In 
Tables 1 and 2, the estimated number of 
vessels/participants in fisheries 
operating within U.S. waters is 
expressed in terms of the number of 

active participants in the fishery, when 
possible. If this information is not 
available, the estimated number of 
vessels or persons licensed for a 
particular fishery is provided. If no 
recent information is available on the 
number of participants in a fishery, the 
number from the most recent LOF is 
used. For high seas fisheries, Table 3 
lists the number of currently valid 
HSFCA permits held by fishers. 
Although this likely overestimates the 
number of active participants in many 
of these fisheries, the number of valid 
HSFCA permits is the most reliable data 
at this time. 

Tables 1, 2, and 3 also list the marine 
mammal species and stocks incidentally 
killed or injured in each fishery based 
on observer data, logbook data, 
stranding reports, disentanglement 
network data, and fisher reports. This 
list includes all species or stocks known 
to be injured or killed in a given fishery, 
but also includes species or stocks for 
which there are anecdotal records of an 
injury or mortality. Additionally, 
species identified by logbook entries 
may not be verified. NMFS has 
designated those stocks driving a 
fishery’s classification (i.e., the fishery 
is classified based on serious injuries 
and mortalities of a marine mammal 
stock greater than 50 percent [Category 
I], or greater than 1 percent and less 
than 50 percent [Category II], of a stock’s 
PBR) by a ‘‘1’’after the stock’s name. 

In Tables 1 and 2, there are several 
fisheries classified in Category II that 
have no recent documented injuries or 
mortalities of marine mammals, or that 
did not result in a serious injury or 
mortality rate greater than 1 percent of 
a stock’s PBR level. NMFS has classified 
these fisheries by analogy to other gear 
types that are known to cause mortality 
or serious injury of marine mammals, as 
discussed in the final LOF for 1996 (60 
FR 67063, December 28, 1995), and 
according to factors listed in the 
definition of a ‘‘Category II fishery’’ in 
50 CFR 229.2. NMFS has designated 
those fisheries listed by analogy in 
Tables 1 and 2 by a ‘‘2’’ after the 
fishery’s name. 

There are several fisheries in Tables 1, 
2, and 3 in which a portion of the 
fishing vessels cross the EEZ boundary, 
and therefore operate within U.S. waters 
and on the high seas. NMFS has 
designated those fisheries in each Table 
by a ‘‘*’’ after the fishery’s name. 

Table 1 lists commercial fisheries in 
the Pacific Ocean (including Alaska); 
Table 2 lists commercial fisheries in the 
Atlantic Ocean, Gulf of Mexico, and 
Caribbean; Table 3 lists commercial 
fisheries on the High Seas; Table 4 lists 
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fisheries affected by Take Reduction 
Plans or Teams. 

TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

CATEGORY I 

GILLNET FISHERIES: 

CA/OR thresher shark/swordfish drift gillnet (≥14 in mesh) * 85 California sea lion, U.S. 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Northern right-whale dolphin, CA/OR/WA 
Pacific white-sided dolphin, CA/OR/WA 
Risso’s dolphin, CA/OR/WA 
Short-beaked common dolphin, CA/OR/WA 
Short-finned pilot whale, CA/OR/WA1 

LONGLINE/SET LINE FISHERIES: 

HI deep-set (tuna target) longline/set line * 129 Blainville’s beaked whale, HI 
Bottlenose dolphin, HI 
False killer whale, HI pelagic1 
Humpback whale, Central North Pacific 
Pantropical spotted dolphin, stock unknown 
Risso’s dolphin, HI 
Short-finned pilot whale, HI 
Striped dolphin, HI 

CATEGORY II 

GILLNET FISHERIES: 

CA halibut/white seabass and other species set gillnet (>3.5 in mesh) 58 
California sea lion, U.S.1 
Harbor seal, CA1 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Sea otter, CA 
Short-beaked common dolphin, CA/OR/WA 

CA yellowtail, barracuda, and white seabass drift gillnet fishery (mesh size 
≥3.5 in and <14 in) 

24 California sea lion, U.S. 
Long-beaked common dolphin, CA1 
Short-beaked common dolphin, CA/OR/WA 

AK Bristol Bay salmon drift gillnet2 1,862 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S. 

AK Bristol Bay salmon set gillnet2 983 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 

AK Cook Inlet salmon set gillnet 738 Beluga whale, Cook Inlet 
Dall’s porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Humpback whale, Central North Pacific1 
Steller sea lion, Western U.S. 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

AK Cook Inlet salmon drift gillnet 571 Beluga whale, Cook Inlet 
Dall’s porpoise, AK 
Harbor porpoise, GOA1 
Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK Kodiak salmon set gillnet 188 Harbor porpoise, GOA1 
Harbor seal, GOA 
Sea otter, Southwest AK 
Steller sea lion, Western U.S. 

AK Peninsula/Aleutian Islands salmon drift gillnet2 162 Dall’s porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Northern fur seal, Eastern Pacific 

AK Peninsula/Aleutian Islands salmon set gillnet2 115 Harbor porpoise, Bering Sea 
Steller sea lion, Western U.S. 

AK Prince William Sound salmon drift gillnet 537 Dall’s porpoise, AK 
Harbor porpoise, GOA1 
Harbor seal, GOA 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Sea Otter, South Central AK 
Steller sea lion, Western U.S.1 

AK Southeast salmon drift gillnet 476 Dall’s porpoise, AK 
Harbor porpoise, Southeast AK 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific1 
Pacific white-sided dolphin, North Pacific 
Steller sea lion, Eastern U.S. 

AK Yakutat salmon set gillnet2 166 Gray whale, Eastern North Pacific 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific (Southeast 
AK) 

WA Puget Sound Region salmon drift gillnet (includes all inland waters 
south of US-Canada border and eastward of the Bonilla-Tatoosh line- 
Treaty Indian fishing is excluded) 

210 Dall’s porpoise, CA/OR/WA 
Harbor porpoise, inland WA1 
Harbor seal, WA inland 

PURSE SEINE FISHERIES: 

AK Cook Inlet salmon purse seine 82 Humpback whale, Central North Pacific1 

AK Kodiak salmon purse seine 370 Humpback whale, Central North Pacific1 

CA anchovy, mackerel, sardine purse seine 63 Bottlenose dolphin, CA/OR/WA offshore1 
California sea lion, U.S. 
Harbor seal, CA 

CA squid purse seine 64 Long-beaked common dolphin, CA1 
Short-beaked common dolphin, CA/OR/WA 

CA tuna purse seine 2* 10 None documented 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands flatfish trawl 34 Bearded seal, AK 
Harbor porpoise, Bering Sea 
Harbor seal, Bering Sea 
Killer whale, AK resident1 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S.1 
Walrus, AK 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

AK Bering Sea, Aleutian Islands pollock trawl 95 Dall’s porpoise, AK 
Harbor seal, AK 
Humpback whale, Central North Pacific1 
Humpback whale, Western North Pacific1 
Killer whale, Eastern North Pacific, GOA, Aleutian Is-
lands, and Bering Sea transient1 
Minke whale, AK 
Ribbon seal, AK 
Spotted seal, AK 
Steller sea lion, Western U.S.1 

LONGLINE/SET LINE FISHERIES: 

HI shallow-set (swordfish target) longline/ set line * 28 Bottlenose dolphin, stock unknown 
Bryde’s whale, stock unknown 
Humpback whale, Central North Pacific1 
Risso’s dolphin, stock unknown 
Sperm whale, stock unknown 

American Samoa longline2 60 False killer whale, stock unknown 

HI shortline2 11 None documented 

AK Bering Sea, Aleutian Islands Pacific cod longline 54 Killer whale, AK resident1 
Ribbon seal, AK 
Steller sea lion, Western U.S. 

POT, RING NET, AND TRAP FISHERIES: 

AK Bering Sea sablefish pot 6 Humpback whale, Central North Pacific1 
Humpback whale, Western North Pacific1 

CA spot prawn pot 29 Gray whale, Eastern North Pacific 
Humpback whale, CA/OR/WA1 

CA Dungeness crab pot2 625 Gray whale, Eastern North Pacific 
Humpback whale, CA/OR/WA 

OR Dungeness crab pot 433 Gray whale, Eastern North Pacific 
Humpback whale, CA/OR/WA1 

WA/OR/CA sablefish pot 155 Humpback whale, CA/OR/WA1 

CA spiny lobster 225 Gray whale, Eastern North Pacific 
Humpback whale, CA/OR/WA1 

CATEGORY III 

GILLNET FISHERIES: 

AK Kuskokwim, Yukon, Norton Sound, Kotzebue salmon gillnet 824 Harbor porpoise, Bering Sea 

AK miscellaneous finfish set gillnet 3 Steller sea lion, Western U.S. 

AK Prince William Sound salmon set gillnet 30 Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK roe herring and food/bait herring gillnet 986 None documented 

CA set gillnet (mesh size <3.5 in) 304 None documented 

HI inshore gillnet 5 Bottlenose dolphin, HI 
Spinner dolphin, HI 

WA Grays Harbor salmon drift gillnet (excluding treaty Tribal fishing) 24 Harbor seal, OR/WA coast 

WA/OR herring, smelt, shad, sturgeon, bottom fish, mullet, perch, rockfish 
gillnet 

913 None documented 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

WA/OR lower Columbia River (includes tributaries) drift gillnet 110 California sea lion, U.S. 
Harbor seal, OR/WA coast 

WA Willapa Bay drift gillnet 82 Harbor seal, OR/WA coast 
Northern elephant seal, CA breeding 

PURSE SEINE, BEACH SEINE, ROUND HAUL AND THROW NET FISHERIES: 

AK Southeast salmon purse seine 415 None documented in recent years 

AK Metlakatla salmon purse seine 10 None documented 

AK miscellaneous finfish beach seine 1 None documented 

AK miscellaneous finfish purse seine 0 None documented 

AK octopus/squid purse seine 0 None documented 

AK roe herring and food/bait herring beach seine 4 None documented 

AK roe herring and food/bait herring purse seine 361 None documented 

AK salmon beach seine 31 None documented 

AK salmon purse seine (excluding salmon purse seine fisheries listed as 
Category II) 

936 Harbor seal, GOA 

WA/OR sardine purse seine 42 None documented 

HI Kona crab loop net 42 None documented 

HI opelu/akule net 12 None documented 

HI inshore purse seine 23 None documented 

HI throw net, cast net 14 None documented 

WA (all species) beach seine or drag seine 235 None documented 

WA/OR herring, smelt, squid purse seine or lampara 130 None documented 

WA salmon purse seine 440 None documented 

WA salmon reef net 53 None documented 

DIP NET FISHERIES: 

CA squid dip net 115 None documented 

WA/OR smelt, herring dip net 119 None documented 

MARINE AQUACULTURE FISHERIES: 

CA marine shellfish aquaculture unknown None documented 

CA salmon enhancement rearing pen >1 None documented 

CA white seabass enhancement net pens 13 California sea lion, U.S. 

HI offshore pen culture 2 None documented 

OR salmon ranch 1 None documented 

WA/OR salmon net pens 14 California sea lion, U.S. 
Harbor seal, WA inland waters 

TROLL FISHERIES: 

AK North Pacific halibut, AK bottom fish, WA/OR/CA albacore, groundfish, 
bottom fish, CA halibut non-salmonid troll fisheries * 

1,302 
(102 AK) 

None documented 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

AK salmon troll 2,045 Steller sea lion, Eastern U.S. 
Steller sea lion, Western U.S. 

American Samoa tuna troll <50 None documented 

CA/OR/WA salmon troll 4,300 None documented 

Commonwealth of the Northern Mariana Islands tuna troll 88 None documented 

Guam tuna troll 401 None documented 

HI trolling, rod and reel 1,321 None documented 

LONGLINE/SET LINE FISHERIES: 

AK Bering Sea, Aleutian Islands Greenland turbot longline 29 Killer whale, AK resident 

AK Bering Sea, Aleutian Islands rockfish longline 0 None documented 

AK Bering Sea, Aleutian Islands sablefish longline 28 None documented 

AK Gulf of Alaska halibut longline 1,302 None documented 

AK Gulf of Alaska Pacific cod longline 440 None documented 

AK Gulf of Alaska rockfish longline 0 None documented 

AK Gulf of Alaska sablefish longline 291 Sperm whale, North Pacific 
Steller sea lion, Eastern U.S. 

AK halibut longline/set line (State and Federal waters) 2,521 Steller sea lion, Western U.S. 

AK octopus/squid longline 2 None documented 

AK State-managed waters longline/setline (including sablefish, rockfish, 
lingcod, and miscellaneous finfish) 

1,448 None documented 

WA/OR/CA groundfish, bottomfish longline/set line 367 None documented 

WA/OR North Pacific halibut longline/set line 350 None documented 

CA pelagic longline 6 Risso’s dolphin, CA/OR/WA 

TRAWL FISHERIES: 

AK Bering Sea, Aleutian Islands Atka mackerel trawl 9 Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands Pacific cod trawl 93 Harbor seal, Bering Sea 
Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands rockfish trawl 10 None documented 

AK Gulf of Alaska flatfish trawl 41 None documented 

AK Gulf of Alaska Pacific cod trawl 62 Steller sea lion, Western U.S. 

AK Gulf of Alaska pollock trawl 62 Fin whale, Northeast Pacific 
Northern elephant seal, North Pacific 
Steller sea lion, Western U.S. 

AK Gulf of Alaska rockfish trawl 34 None documented 

AK food/bait herring trawl 4 None documented 

AK miscellaneous finfish otter or beam trawl 317 None documented 

AK shrimp otter trawl and beam trawl (statewide and Cook Inlet) 32 None documented 

AK State-managed waters of Cook Inlet, Kachemak Bay, Prince William 
Sound, Southeast AK groundfish trawl 

2 None documented 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

CA halibut bottom trawl 53 None documented 

WA/OR/CA groundfish trawl 160–180 California sea lion, U.S. 
Dall’s porpoise, CA/OR/WA 
Harbor seal, OR/WA coast 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, CA/OR/WA 
Steller sea lion, Eastern U.S. 

WA/OR/CA shrimp trawl 300 None documented 

POT, RING NET, AND TRAP FISHERIES: 

AK statewide miscellaneous finfish pot 293 None documented 

AK Aleutian Islands sablefish pot 8 None documented 

AK Bering Sea, Aleutian Islands Pacific cod pot 68 None documented 

AK Bering Sea, Aleutian Islands crab pot 297 None documented 

AK Gulf of Alaska crab pot 300 None documented 

AK Gulf of Alaska Pacific cod pot 154 Harbor seal, GOA 

AK Southeast Alaska crab pot 433 Humpback whale, Central North Pacific (Southeast 
AK) 

AK Southeast Alaska shrimp pot 283 Humpback whale, Central North Pacific (Southeast 
AK) 

AK shrimp pot, except Southeast 15 None documented 

AK octopus/squid pot 27 None documented 

AK snail pot 1 None documented 

CA coonstripe shrimp, rock crab, tanner crab pot or trap 305 Gray whale, Eastern North Pacific 
Harbor seal, CA 

OR/CA hagfish pot or trap 54 None documented 

WA Dungeness crab pot 288 Gray whale, Eastern North Pacific 

WA/OR shrimp pot/trap 254 None documented 

HI crab trap 22 None documented 

HI fish trap 19 None documented 

HI lobster trap 0 Hawaiian monk seal 

HI shrimp trap 5 None documented 

HANDLINE AND JIG FISHERIES: 

AK miscellaneous finfish handline/hand troll and mechanical jig 445 None documented 

AK North Pacific halibut handline/hand troll and mechanical jig 228 None documented 

AK octopus/squid handline 0 None documented 

American Samoa bottomfish <50 None documented 

Commonwealth of the Northern Mariana Islands bottomfish <50 None documented 

Guam bottomfish 200 None documented 

HI aku boat, pole, and line 4 None documented 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

HI Main Hawaiian Islands, Northwestern Hawaiian Islands deep sea 
bottomfish 

300 Hawaiian monk seal 

HI inshore handline 307 None documented 

HI tuna handline 298 None documented 

WA groundfish, bottomfish jig 679 None documented 

Western Pacific squid jig 6 None documented 

HARPOON FISHERIES: 

CA swordfish harpoon 30 None documented 

POUND NET/WEIR FISHERIES: 

AK herring spawn on kelp pound net 415 None documented 

AK Southeast herring roe/food/bait pound net 6 None documented 

WA herring brush weir 1 None documented 

BAIT PENS: 

WA/OR/CA bait pens 13 California sea lion, U.S. 

DREDGE FISHERIES: 

Coastwide scallop dredge 108 
(12 AK) 

None documented 

DIVE, HAND/MECHANICAL COLLECTION FISHERIES: 

AK abalone 0 None documented 

AK clam 156 None documented 

WA herring spawn on kelp 4 None documented 

AK dungeness crab 2 None documented 

AK herring spawn on kelp 266 None documented 

AK urchin and other fish/shellfish 570 None documented 

CA abalone 0 None documented 

CA sea urchin 583 None documented 

HI black coral diving 1 None documented 

HI fish pond N/A None documented 

HI handpick 37 None documented 

HI lobster diving 19 None documented 

HI squiding, spear 91 None documented 

WA/CA kelp 4 None documented 

WA/OR sea urchin, other clam, octopus, oyster, sea cucumber, scallop, 
ghost shrimp hand, dive, or mechanical collection 

637 None documented 

WA shellfish aquaculture 684 None documented 

COMMERCIAL PASSENGER FISHING VESSEL (CHARTER BOAT) FISHERIES: 
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TABLE 1 — LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE PACIFIC OCEAN—Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

AK/WA/OR/CA commercial passenger fishing vessel >7,000 
(2,702 

AK) 

Killer whale, stock unknown 
Steller sea lion, Eastern U.S. 
Steller sea lion, Western U.S. 

HI charter vessel 114 None documented 

LIVE FINFISH/SHELLFISH FISHERIES: 

CA nearshore finfish live trap/hook-and-line 93 None documented 

List of Abbreviations and Symbols Used in Table 1: AK - Alaska; CA - California; GOA - Gulf of Alaska; HI - Hawaii; OR - Oregon; WA - Wash-
ington; 1 Fishery classified based on serious injuries and mortalities of this stock, which are greater than 50 percent (Category I) or greater than 
1 percent and less than 50 percent (Category II) of the stock’s PBR; 2 Fishery classified by analogy; * Fishery has an associated high seas com-
ponent listed in Table 3. 

TABLE 2—LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

CATEGORY I 

GILLNET FISHERIES: 

Mid-Atlantic gillnet 7,596 Bottlenose dolphin, WNA coastal1 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF 
Harbor seal, WNA 
Harp seal, WNA 
Humpback whale, Gulf of Maine 
Long-finned pilot whale, WNA 
Minke whale, Canadian east coast 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA 

Northeast sink gillnet >6,455 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Fin whale, WNA 
Gray seal, WNA 
Harbor porpoise, GME/BF1 
Harbor seal, WNA 
Harp seal, WNA 
Hooded seal, WNA 
Humpback whale, Gulf of Maine 
Minke whale, Canadian east coast 
North Atlantic right whale, WNA 
Risso’s dolphin, WNA 
White-sided dolphin, WNA 

LONGLINE FISHERIES: 
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TABLE 2—LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics longline * 94 Atlantic spotted dolphin, Northern GMX 
Atlantic spotted dolphin, WNA 
Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental shelf 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier’s beaked whale, WNA 
Long-finned pilot whale, WNA1 
Mesoplodon beaked whale, WNA 
Northern bottlenose whale, WNA 
Pantropical spotted dolphin, Northern GMX 
Pantropical spotted dolphin, WNA 
Risso’s dolphin, Northern GMX 
Risso’s dolphin, WNA 
Short-finned pilot whale, Northern GMX 
Short-finned pilot whale, WNA1 

TRAP/POT FISHERIES: 

Northeast/Mid-Atlantic American lobster trap/pot 13,000 Harbor seal, WNA 
Humpback whale, Gulf of Maine 
Minke whale, Canadian east coast 
North Atlantic right whale, WNA1 

CATEGORY II 

GILLNET FISHERIES: 

Chesapeake Bay inshore gillnet2 45 None documented in recent years 

Gulf of Mexico gillnet2 724 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, and estuarine 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX coastal 

NC inshore gillnet 94 Bottlenose dolphin, WNA coastal1 

Northeast anchored float gillnet2 133 Harbor seal, WNA 
Humpback whale, Gulf of Maine 
White-sided dolphin, WNA 

Northeast drift gillnet2 unknown None documented 

Southeast Atlantic gillnet2 779 Bottlenose dolphin, WNA coastal 

Southeastern U.S. Atlantic shark gillnet 30 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, WNA coastal1 
North Atlantic right whale, WNA 

TRAWL FISHERIES: 

Mid-Atlantic mid-water trawl (including pair trawl) 400 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Long-finned pilot whale, WNA 
Risso’s dolphin, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA1 

Mid-Atlantic bottom trawl >1,000 Common dolphin, WNA1 
Long-finned pilot whale, WNA1 
Short-finned pilot whale, WNA1 
White-sided dolphin, WNA 

Mid-Atlantic flynet2 21 None documented 
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TABLE 2—LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

Northeast mid-water trawl (including pair trawl) 1,000 Harbor seal, WNA 
Long-finned pilot whale, WNA1 
Short-finned pilot whale, WNA1 
White-sided dolphin, WNA 

Northeast bottom trawl 1,600 Common dolphin, WNA 
Harbor porpoise, GME/BF 
Harbor seal, WNA 
Harp seal, WNA 
Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA1 

TRAP/POT FISHERIES: 

Atlantic blue crab trap/pot >16,000 Bottlenose dolphin, WNA coastal1 
West Indian manatee, FL1 

Atlantic mixed species trap/pot2 >429 Fin whale, WNA 
Humpback whale, Gulf of Maine 

PURSE SEINE FISHERIES: 

Gulf of Mexico menhaden purse seine 40–42 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
Bottlenose dolphin, Northern GMX coastal1 
Bottlenose dolphin, Western GMX coastal1 

Mid-Atlantic menhaden purse seine2 34 Bottlenose dolphin, WNA coastal 

HAUL/BEACH SEINE FISHERIES: 

Mid-Atlantic haul/beach seine >221 Bottlenose dolphin, WNA coastal1 

NC long haul seine 33 Bottlenose dolphin, WNA coastal1 

STOP NET FISHERIES: 

NC roe mullet stop net 13 Bottlenose dolphin, WNA coastal1 

POUND NET FISHERIES: 

VA pound net 62 Bottlenose dolphin, WNA coastal1 

CATEGORY III 

GILLNET FISHERIES: 

Caribbean gillnet >991 Dwarf sperm whale, WNA 
West Indian manatee, Antillean 

DE River inshore gillnet 60 None documented in recent years 

Long Island Sound inshore gillnet 20 None documented in recent years 

RI, southern MA (to Monomoy Island), and NY Bight (Raritan and Lower 
NY Bays) inshore gillnet 

32 None documented in recent years 

Southeast Atlantic inshore gillnet unknown None documented 

TRAWL FISHERIES: 

Atlantic shellfish bottom trawl 972 None documented 
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TABLE 2—LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

Southeastern U.S. Atlantic, Gulf of Mexico shrimp trawl >18,000 Bottlenose dolphin, WNA coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
West Indian manatee, FL 

Gulf of Mexico butterfish trawl 2 Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental shelf 

Gulf of Mexico mixed species trawl 20 None documented 

GA cannonball jellyfish trawl 1 None documented 

MARINE AQUACULTURE FISHERIES: 

Finfish aquaculture 48 Harbor seal, WNA 

Shellfish aquaculture unknown None documented 

PURSE SEINE FISHERIES: 

Gulf of Maine Atlantic herring purse seine <10 Harbor seal, WNA 
Gray seal, WNA 

Gulf of Maine menhaden purse seine 50 None documented 

FL West Coast sardine purse seine 10 Bottlenose dolphin, Eastern GMX coastal 

U.S. Atlantic tuna purse seine * 5 Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 

LONGLINE/HOOK-AND-LINE FISHERIES: 

Northeast/Mid-Atlantic bottom longline/hook-and-line 46 None documented in recent years 

Gulf of Maine, U.S. Mid-Atlantic tuna, shark swordfish hook-and-line/har-
poon 

26,223 Humpback whale, Gulf of Maine 

Southeastern U.S. Atlantic, Gulf of Mexico, and Caribbean snapper-group-
er and other reef fish bottom longline/hook-and-line 

>5,000 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico shark bottom longline/hook- 
and-line 

<125 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Northern GMX continental shelf 

Southeastern U.S. Atlantic, Gulf of Mexico, and Caribbean pelagic hook- 
and-line/harpoon 

1,446 None documented 

U.S. Atlantic, Gulf of Mexico trotline unknown None documented 

TRAP/POT FISHERIES 

Caribbean mixed species trap/pot >501 None documented 

Caribbean spiny lobster trap/pot >197 None documented 

FL spiny lobster trap/pot 2,145 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, WNA coastal 

Gulf of Mexico blue crab trap/pot 4,113 Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX Bay, Sound, & Estuarine 
West Indian manatee, FL 

Gulf of Mexico mixed species trap/pot unknown None documented 

Southeastern U.S. Atlantic, Gulf of Mexico golden crab trap/pot 10 None documented 
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TABLE 2—LIST OF FISHERIES -- COMMERCIAL FISHERIES IN THE ATLANTIC OCEAN, GULF OF MEXICO, AND CARIBBEAN— 
Continued 

Fishery Description 

Estimated 
# of 

vessels/ 
persons 

Marine mammal species and stocks incidentally 
killed/ injured 

Southeastern U.S. Atlantic, Gulf of Mexico stone crab trap/pot 4,453 Bottlenose dolphin, WNA coastal 

U.S. Mid-Atlantic eel trap/pot >700 None documented 

STOP SEINE/WEIR/POUND NET FISHERIES: 

Gulf of Maine herring and Atlantic mackerel stop seine/weir 50 Gray seal, Northwest North Atlantic 
Harbor porpoise, GME/BF 
Harbor seal, WNA 
Minke whale, Canadian East Coast 
White-sided dolphin, WNA 

U.S. Mid-Atlantic crab stop seine/weir 2,600 None documented 

U.S. Mid-Atlantic mixed species stop seine/weir/pound net (except the NC 
roe mullet stop net) 

751 None documented 

DREDGE FISHERIES: 

Gulf of Maine mussel >50 None documented 

Gulf of Maine, U.S. Mid-Atlantic sea scallop dredge 233 None documented 

U.S. Mid-Atlantic/Gulf of Mexico oyster 7,000 None documented 

U.S. Mid-Atlantic offshore surf clam and quahog dredge 100 None documented 

HAUL/BEACH SEINE FISHERIES: 

Caribbean haul/beach seine 15 West Indian manatee, Antillean 

Gulf of Mexico haul/beach seine unknown None documented 

Southeastern U.S. Atlantic haul/beach seine 25 None documented 

DIVE, HAND/MECHANICAL COLLECTION FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean shellfish dive, hand/mechanical 
collection 

20,000 None documented 

Gulf of Maine urchin dive, hand/mechanical collection >50 None documented 

Gulf of Mexico, Southeast Atlantic, Mid-Atlantic, and Caribbean cast net unknown None documented 

COMMERCIAL PASSENGER FISHING VESSEL (CHARTER BOAT) FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean commercial passenger fishing 
vessel 

4,000 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, WNA coastal 

List of Abbreviations and Symbols Used in Table 2: DE - Delaware; FL - Florida; GA - Georgia; GME/BF - Gulf of Maine/Bay of Fundy; GMX - 
Gulf of Mexico; MA - Massachusetts; NC - North Carolina; VA - Virginia; WNA - Western North Atlantic; 1 Fishery classified based on serious in-
juries and mortalities of this stock, which are greater than 50 percent (Category I) or greater than 1 percent and less than 50 percent (Category 
II) of the stock’s PBR; 2 Fishery classified by analogy; * Fishery has an associated high seas component listed in Table 3. 

BILLING CODE 3510–22–S 
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Table 3 - List of Fisheries -- Commercial Fisheries on the High Seas 

Fishery Description # of HSFCA pennits 
Marine marnmal species and stocks incidentally 

killed/injured 

Category I 

DRIFT GILLNET FISHERIES: 

Pacific Highly Migratory Species * A 4 Long-beaked common dolphin, CA 
Northern right-whale dolphin, CAlORIW A 
Pacific white-sided dolphin, CAlORIW A 
Risso's dolphin, CAlORIW A 
Short-beaked common dolphin, CAlORIW A 
Short-finned pilot whale, CAlORIW A 

LONGLINE FISHERIES: 

Atlantic Highly Migratory Species • + 72 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier's beaked whale, WNA 
Long-finned pilot whale, WNA 
Mesoplodon beaked whale, WNA 
Pygmy sperm whale, WNA 
Risso's dolphin, WNA 
Short-finned pilot whale, WNA 

Western Pacific Pelagic (Deep-set 129 Blainville's beaked whale, HI 
component) * A Bottlenose dolphin, HI 

False killer whale, HI pelagic 
Humpback whale, Central North Pacific 
Pantropical spotted dolphin, stock unknown 
Risso's dolphin, HI 
Short-finned pilot whale, HI 
Striped dolphin, HI 

Category II 

DRIFT GILLNET FISHERIES: 

Atlantic Highly Migratory Species 1 Undetennined 

TRAWL FISHERIES: 

Atlantic Highly Migratory Species ** 2 Undetennined 

Pacific Highly Migratory Species ** 3 Undetennined 

CCAMLR 0 Antarctic fur seal 

South Pacific Albacore Troll 2 Undetennined 

Western Pacific Pelagic 4 Undetennined 
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Fishery Description # of HSFCA permits Marine mammal species and stocks incidentally 
killed/injured 

Unspecified 4 Undetermined 

PURSE SEINE FISHERIES: 

Pacific Highly Migratory Species * 1\ 8 None documented 

South Pacific Tuna Fisheries 36 Undetermined 

Western Pacific Pelagic 3 Undetermined 

POT VESSEL FISHERIES: 

Pacific Highly Migratory Species ** 7 Undetermined 

South Pacific Albacore Troll 5 Undetermined 

Western Pacific Pelagic 7 Undetermined 

LONGLINE FISHERIES: 

CCAMLR 0 None documented 

Pacific Highly Migratory Species * + 62 Risso's dolphin, CAlORlWA 

South Pacific Albacore Troll 11 Undetermined 

South Pacific Tuna Fisheries ** 3 Undetermined 

Western Pacific Pelagic (Shallow-set 28 Bottlenose dolphin, stock unknown 
component) * A Bryde's whale, stock unknown 

Humpback whale, Central North Pacific 
Risso's dolphin, stock unknown 
Sperm whale, stock unknown 

HANDLINEIPOLE AND LINE FISHERIES: 

Atlantic Highly Migratory Species 1 Undetermined 

Pacific Highly Migratory Species 22 Undetermined 

South Pacific Albacore Troll 8 Undetermined 

Western Pacific Pelagic 9 Undetermined 

TROLL FISHERIES: 

Atlantic Highly Migratory Species 7 Undetermined 

South Pacific Albacore Troll 53 Undetermined 

South Pacific Tuna Fisheries ** 3 Undetermined 

Western Pacific Pelagic 44 Undetermined 
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Fishery Description # of HSFCA pennits 
Marine mammal species and stocks incidentally 

killed/injured 

LINERS NEI FISHERIES: 

Pacific Highly Migratory Species ** 1 Undetermined 

South Pacific Albacore Troll 1 Undetermined 

Western Pacific Pelagic 1 Undetermined 

FACTORY MOTHERSHIP FISHERIES: 

Western Pacific Pelagic 1 Undetermined 

MULTIPURPOSE VESSELS NEI 
FISHERIES: 

Atlantic Highly Migratory Species 1 Undetennined 

Pacific Highly Migratory Species ** 7 Undetermined 

South Pacific Albacore Troll 4 Undetermined 

Western Pacific Pelagic 5 Undetermined 

Category ill 

TROLL FISHERIES: 

Pacific Highly Migratory Species * 249 None documented 

List of Terms, Abbreviations, and Symbols Used in Table 3: 
GMX- Gulf of Mexico. 
NEI - Not Elsewhere Identified. 
Unspecified - Identifies the number of valid high seas permits for a fishery that, as of 2004, is no longer authorized under the 
HSFCA - High Seas Fishery Compliance Act. Once these pennits expire (valid for 5 years), fishers will be required to obtain a 
pennit for one of the seven currently authorized HSFCA fisheries to continue fishing on the high seas. 
WNA - Western North Atlantic. 
* Fishery is an extension/component ofan existing fishery operating within U.S. waters listed in Table 1 or 2. The number of 
pennits listed in Table 3 represents only the number of pennits for the high seas component of the fishery. 
** These gear types are not authorized under the Pacific HMS FMP (2004), the Atlantic HMS FMP (2006), or without a South 
Pacific Tuna Treaty license (in the case of the South Pacific Tuna fisheries). Because HSFCA permits are valid for five years, 
pennits obtained in past years exist in the HSFCA pennit database for gear types that are now unauthorized. Therefore, while 
HSFCA pennits exist for these gear types, it does not represent effort. In order to land fish species, fishers must be using an 
authorized gear type. Once these pennits for unauthorized gear types expire, the pennit-holder will be required to obtain a pennit 
for an authorized gear type. 
+ The marine mammal species or stock listed as killed/injured in this fishery has been observed taken by this fishery on the high 
seas. 
1\ The list of marine mammal species killed/injured in this fishery is identical to the list of marine mammal species killed/injured 
in U.S. waters component ofthe fishery, minus coastal stocks, because the marine mammal species are also found on the high 
seas and the fishery remains the same on both sides of the EEZ boundary. Therefore, the high seas components of these fisheries 
pose the same risk to marine mammals as the fisheries operating in U.S. waters. 
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Table 4 - Fisheries Affected by Take Reduction Teams and Plans 

Take Reduction Plans Affected Fisheries 

Atlantic Large Whale Take Reduction Plan Category I 
(ALWTRP) - 50 CFR 229.32 Mid-Atlantic gillnet 

NortheastlMid-Atlantic American lobster trap/pot 
Northeast sink gillnet 

Category II 
Atlantic blue crab trap/pot 
Atlantic mixed species trap/pot 
Northeast anchored float gillnet 
Northeast drift gillnet 
Southeast Atlantic gillnet 
Southeastern U.S. Atlantic shark gillnet· 

Bottlenose Dolphin Take Reduction Plan Category I 
(BDTRP) - 50 CFR 229.35 Mid-Atlantic gillnet 

Category II 
Atlantic blue crab trap/pot 
Mid-Atlantic haullbeach seine 
NC inshore gillnet 
NC long haul seine 
NC roe mullet stop net 
Southeast Atlantic gillnet 
Southeastern U.S. Atlantic shark gillnet 
VA pound net 

Harbor Porpoise Take Reduction Plan Category I 
(HPTRP) - 50 CFR 229.33 (Gulf of Maine) and Mid-Atlantic gillnet 
229.34 (Mid-Atlantic) Northeast sink gillnet 

Pelagic Longline Take Reduction Plan Category I 
(PLTRP) - 50 CFR 229.36 Atlantic Ocean, Caribbean, Gulf of Mexico large pelagics longline 

Pacific Offshore Cetacean Take Reduction Plan Category I 
(pOCTRP) - 50 CFR 229.31 CAlOR thresher shark/swordfish drift gillnet (;;:1.4 in mesh) 

Take Reduction Teams Affected Fisheries 

Atlantic Trawl Gear Take Reduction Team Category II 
(ATGTRT) Mid-Atlantic Bottom Trawl 

Mid-Atlantic Mid-Water Trawl (Including Pair Trawl) 
Northeast Bottom Trawl 
Northeast Mid-Water Trawl (Including Pair Trawl) 

• Only applicable to the portion of the fishery operating In U.S. waters. 

For a description qf each Take Reduction Team and copies of Take Reduction Plans, access: 
http://www.nmfs.noaagov/pr/interactionsltrtl 

http://www.nmfs.noaagov/pr/interactionsltrtl
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Classification 

The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 
Small Business Administration that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. The factual 
basis leading to the certification is set 
forth below. 

Under existing regulations, all fishers 
participating in Category I or II fisheries 
must register under the MMPA and 
obtain an Authorization Certificate. The 
Authorization Certificate authorizes the 
taking of marine mammals incidental to 
commercial fishing operations. 
Additionally, fishers may be subject to 
a Take Reduction Plan (TRP) and 
requested to carry an observer. NMFS 
has estimated that approximately 59,500 
fishing vessels, most of which are small 
entities, operate in Category I or II 
fisheries, and therefore, are required to 
register with NMFS. The MMPA 
registration process is integrated with 
existing state and Federal licensing, 
permitting, and registration programs. 
Therefore, fishers who have a federal or 
state fishery permit or landing license, 
or who are authorized through another 
related federal or state fishery 
registration program, are currently not 
required to register separately under the 
MMPA or pay the $25 registration fee. 
Therefore, there are no direct costs to 
small entities under this proposed rule. 

If a vessel is requested to carry an 
observer, fishers will not incur any 
direct economic costs associated with 
carrying that observer. Potential indirect 
costs to individual fishers required to 
take observers may include: lost space 
on deck for catch, lost bunk space, and 
lost fishing time due to time needed to 
process bycatch data. For effective 
monitoring, however, observers will 
rotate among a limited number of 
vessels in a fishery at any given time 
and each vessel within an observed 
fishery has an equal probability of being 
requested to accommodate an observer. 
Therefore, the potential indirect costs to 
individual fishers are expected to be 
minimal because observer coverage 
would only be required for a small 
percentage of an individual’s total 
annual fishing time. In addition, section 
118 of the MMPA states that an observer 
will not be placed on a vessel if the 
facilities for quartering an observer or 
performing observer functions are 
inadequate or unsafe, thereby exempting 

vessels too small to accommodate an 
observer from this requirement. As a 
result of this certification, an initial 
regulatory flexibility analysis is not 
required and was not prepared. In the 
event that reclassification of a fishery to 
Category I or II results in a TRP, 
economic analyses of the effects of that 
plan will be summarized in subsequent 
rulemaking actions. 

This proposed rule contains 
collection-of-information requirements 
subject to the Paperwork Reduction Act. 
The collection of information for the 
registration of fishers under the MMPA 
has been approved by the Office of 
Management and Budget (OMB) under 
OMB control number 0648–0293 (0.15 
hours per report for new registrants and 
0.09 hours per report for renewals). The 
requirement for reporting marine 
mammal injuries or mortalities has been 
approved by OMB under OMB control 
number 0648–0292 (0.15 hours per 
report). These estimates include the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding these reporting 
burden estimates or any other aspect of 
the collections of information, including 
suggestions for reducing burden, to 
NMFS and OMB (see ADDRESSES and 
SUPPLEMENTARY INFORMATION). 

Notwithstanding any other provision 
of law, no person is required to respond 
to nor shall a person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act unless that collection of 
information displays a currently valid 
OMB control number. 

This proposed rule has been 
determined to be not significant for the 
purposes of Executive Order 12866. 

An environmental assessment (EA) 
was prepared under the National 
Environmental Policy Act (NEPA) for 
regulations to implement section 118 of 
the MMPA in June 1995. NMFS revised 
that EA relative to classifying U.S. 
commercial fisheries on the LOF in 
December 2005. Both the 1995 EA and 
the 2005 EA concluded that 
implementation of MMPA section 118 
regulations would not have a significant 
impact on the human environment. This 
proposed rule would not make any 
significant change in the management of 
reclassified fisheries, and therefore, this 
proposed rule is not expected to change 

the analysis or conclusion of the 2005 
EA. The Council of Environmental 
Quality (CEQ) recommends agencies 
review EAs every five years; therefore, 
NMFS reviewed the 2005 EA in 2009. 
NMFS concluded that, because there 
have been no changes to the process 
used to develop the LOF and implement 
section 118 of the MMPA (including no 
new alternatives and no additional or 
new impacts on the human 
environment), there is not a need to 
update the 2005 EA at this time. If 
NMFS takes a management action, for 
example, through the development of a 
TRP, NMFS will first prepare an 
environmental document, as required 
under NEPA, specific to that action. 

This proposed rule will not affect 
species listed as threatened or 
endangered under the Endangered 
Species Act (ESA) or their associated 
critical habitat. The impacts of 
numerous fisheries have been analyzed 
in various biological opinions, and this 
proposed rule will not affect the 
conclusions of those opinions. The 
classification of fisheries on the LOF is 
not considered to be a management 
action that would adversely affect 
threatened or endangered species. If 
NMFS takes a management action, for 
example, through the development of a 
TRP, NMFS would conduct consultation 
under ESA section 7 for that action. 

This proposed rule will have no 
adverse impacts on marine mammals 
and may have a positive impact on 
marine mammals by improving 
knowledge of marine mammals and the 
fisheries interacting with marine 
mammals through information collected 
from observer programs, stranding and 
sighting data, or take reduction teams. 

This proposed rule will not affect the 
land or water uses or natural resources 
of the coastal zone, as specified under 
section 307 of the Coastal Zone 
Management Act. 

References 

Barlow, J., and K.A. Forney. 2007. 
Abundance and population density of 
cetaceans in the California Current 
ecosystem. Fishery Bulletin 105:509– 
526. 

Dated: June 4, 2009. 
James W. Balsiger, 
Acting Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 
[FR Doc. E9–13714 Filed 6–10–09; 8:45 am] 
BILLING CODE 3510–22–C 
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(vi) Court/Jurisdiction. 
(vii) The nature and circumstances 

surrounding the conviction. 
(viii) Protective measures taken by the 

individual or business concern to reduce or 
eliminate the risk of further misconduct. 

(ix) Whether the individual has made full 
restitution for the felony. 

(x) Whether the individual has accepted 
responsibility for past misconduct resulting 
in the felony conviction. 

(6) Upon the request of the Contracting 
Officer, and prior to contract award, in 
addition to information described in 
paragraph (d)(5) of this clause, the business 
concern must provide such other 
documentation as is requested by the 
Contracting Officer to use in determining and 
evaluating ownership, control, or operation; 
the nature of the felonies committed; and 
such other information as is needed to make 
a decision on whether award should be made 
to the offeror under the Federal Protective 
Service Guard Contracting Reform Act of 
2008. The refusal to timely provide such 
documentation may serve as grounds to 
preclude contract award. 

(e)(1) Privacy Statement. The offeror shall 
provide the following statement to any 
individual whose information will be 
submitted in an award request pursuant to 
(d)(5) and (6) of this clause. 

(2) Privacy Notice. The collection of this 
information is authorized by the Federal 
Protective Service Guard Contracting Reform 
Act of 2008 (Pub. L. 110–356) and 
Department of Homeland Security (DHS) 
implementing regulations at Homeland 
Security Acquisition Regulation (HSAR) 48 
CFR 3009.171. This information is being 
collected to determine whether an individual 
that owns, controls, or operates the business 
concern submitting this offer has been 
convicted of a felony that would disqualify 
the offeror from receiving an award. This 
information will be used by and disclosed to 
DHS personnel and contractors or other 
agents who require this information to 
determine whether an award request should 
be approved or denied. Additionally, DHS 
may share this personal information with the 
U.S. Justice Department and other Federal 
and State agencies for collection, 
enforcement, investigatory, or litigation 
purposes, or as otherwise authorized. 
Submission of this information by the 
individual is voluntary, however, failure to 
provide it may result in denial of an award 
to the offeror. Individuals who wish to 
correct inaccurate information in or to 
remove their information from an offer that 
has been submitted should contact the 
business concern submitting the offer and 
request correction. Should individuals seek 
to correct inaccurate information or remove 
their information from an offer that has been 
submitted in response to a solicitation for 
FPS guard services prior to contract award, 
an authorized representative of the business 
concern submitting the offer must contact the 
contracting officer of record and request that 
the firm’s offer be formally withdrawn or 
submit a correction to the award request. 
After contract award, it is recommended that 
an authorized representative of the business 
concern that submitted the inaccurate or 

erroneous information contact the 
contracting officer of record. The contracting 
officer will handle such requests on a case by 
case basis. 

(f) Disclosure. The offeror under this 
solicitation represents that [Check one]: 

lIt is not a business concern owned, 
controlled, or operated by an individual 
convicted of a felony. 

lIt is a business concern owned, 
controlled, or operated by an individual 
convicted of a felony, and has submitted an 
award request pursuant to paragraph (d) of 
this clause. 

(g) If an award request is applied for, the 
offeror shall attach the request with 
supporting documentation, to the bid or 
proposal. The supporting documentation 
may include copies of prior award requests 
granted to the offeror. 

(h) The notification in this paragraph 
applies if this is an indefinite delivery/ 
indefinite quantity contract, blanket purchase 
agreement, or other contractual instrument 
that may result in the issuance of task orders, 
calls or option to extend the terms of a 
contract. The Contractor must immediately 
notify the Contracting Officer in writing upon 
any felony conviction of personnel who own, 
control or operate a business concern as 
defined in paragraph (c) of this clause at any 
time during the performance of this contract. 
Upon notification of a felony conviction the 
Contracting Officer will review and make a 
new determination of eligibility prior to the 
issuance of any task order, call or exercise of 
an option. 

(End of clause) 

[FR Doc. E9–27330 Filed 11–13–09; 8:45 am] 
BILLING CODE 9111–28–P 

DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

50 CFR Part 229 

[Docket No. 090218194–91045–02] 

RIN 0648–AX65 

List of Fisheries for 2010 

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Final rule. 

SUMMARY: The National Marine 
Fisheries Service (NMFS) publishes its 
final List of Fisheries (LOF) for 2010, as 
required by the Marine Mammal 
Protection Act (MMPA). The final LOF 
for 2010 reflects new information on 
interactions between commercial 
fisheries and marine mammals. NMFS 
must categorize each commercial fishery 
on the LOF into one of three categories 
under the MMPA based upon the level 
of serious injury and mortality of marine 

mammals that occurs incidental to each 
fishery. The categorization of a fishery 
in the LOF determines whether 
participants in that fishery are subject to 
certain provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. 
DATES: This final rule is effective 
January 1, 2010. 
ADDRESSES: See SUPPLEMENTARY 
INFORMATION for a listing of all Regional 
Offices. Comments regarding the 
burden-hour estimates, or any other 
aspect of the collection of information 
requirements contained in this final 
rule, should be submitted in writing to 
Chief, Marine Mammal and Sea Turtle 
Conservation Division, Office of 
Protected Resources, NMFS, 1315 East- 
West Highway, Silver Spring, MD 
20910, or to David Rostker, OMB, by fax 
to 202–395–7285 or by email to 
DavidlRostker@omb.eop.gov. 

FOR FURTHER INFORMATION CONTACT: 
Melissa Andersen, Office of Protected 
Resources, 301–713–2322; David 
Gouveia, Northeast Region, 978–281– 
9280; Anne Ney, Southeast Region, 727– 
551–5758; Elizabeth Petras, Southwest 
Region, 562–980–3238; Brent Norberg, 
Northwest Region, 206–526–6733; 
Bridget Mansfield, Alaska Region, 907– 
586–7642; Lisa Van Atta, Pacific Islands 
Region, 808–944–2257. Individuals who 
use a telecommunications device for the 
hearing impaired may call the Federal 
Information Relay Service at 1–800– 
877–8339 between 8 a.m. and 4 p.m. 
Eastern time, Monday through Friday, 
excluding Federal holidays. 
SUPPLEMENTARY INFORMATION: 

Availability of Published Materials 
Information regarding the LOF and 

the Marine Mammal Authorization 
Program, including registration 
procedures and forms, current and past 
LOFs, observer requirements, and 
marine mammal injury/mortality 
reporting forms and submittal 
procedures, may be obtained at: http:// 
www.nmfs.noaa.gov/pr/interactions/lof/ 
or from any NMFS Regional Office at 
the addresses listed below: 

NMFS, Northeast Region, 55 Great 
Republic Drive, Gloucester, MA 01930– 
2298, Attn: Marcia Hobbs; 

NMFS, Southeast Region, 263 13th 
Avenue South, St. Petersburg, FL 33701, 
Attn: Anne Ney; 

NMFS, Southwest Region, 501 W. 
Ocean Blvd., Suite 4200, Long Beach, 
CA 90802–4213, Attn: Lyle Enriquez; 

NMFS, Northwest Region, 7600 Sand 
Point Way NE, Seattle, WA 98115, Attn: 
Protected Resources Division; 

NMFS, Alaska Region, Protected 
Resources, P.O. Box 22668, 709 West 

VerDate Nov<24>2008 18:47 Nov 13, 2009 Jkt 220001 PO 00000 Frm 00017 Fmt 4700 Sfmt 4700 E:\FR\FM\16NOR1.SGM 16NOR1pw
al

ke
r 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 R
U

LE
S

mailto:David_Rostker@omb.eop.gov
http://www.nmfs.noaa.gov/pr/interactions/lof/
nancy.young
Text Box
1.f.v.



58860 Federal Register / Vol. 74, No. 219 / Monday, November 16, 2009 / Rules and Regulations 

9th Street, Juneau, AK 99802, Attn: 
Bridget Mansfield; or 

NMFS, Pacific Islands Region, 
Protected Resources, 1601 Kapiolani 
Boulevard, Suite 1100, Honolulu, HI 
96814–4700, Attn: Lisa Van Atta. 

What is the List of Fisheries? 
Section 118 of the MMPA requires 

NMFS to place all U.S. commercial 
fisheries into one of three categories 
based on the level of incidental serious 
injury and mortality of marine mammals 
occurring in each fishery (16 U.S.C. 
1387(c)(1)). The classification of a 
fishery on the LOF determines whether 
participants in that fishery may be 
required to comply with certain 
provisions of the MMPA, such as 
registration, observer coverage, and take 
reduction plan requirements. NMFS 
must reexamine the LOF annually, 
considering new information in the 
Marine Mammal Stock Assessment 
Reports (SAR) and other relevant 
sources, and publish in the Federal 
Register any necessary changes to the 
LOF after notice and opportunity for 
public comment (16 U.S.C. 1387 
(c)(1)(C)). 

How Does NMFS Determine in which 
Category a Fishery is Placed? 

The definitions for the fishery 
classification criteria can be found in 
the implementing regulations for section 
118 of the MMPA (50 CFR 229.2). The 
criteria are also summarized here. 

Fishery Classification Criteria 
The fishery classification criteria 

consist of a two-tiered, stock-specific 
approach that first addresses the total 
impact of all fisheries on each marine 
mammal stock, and then addresses the 
impact of individual fisheries on each 
stock. This approach is based on 
consideration of the rate, in numbers of 
animals per year, of incidental 
mortalities and serious injuries of 
marine mammals due to commercial 
fishing operations relative to the 
potential biological removal (PBR) level 
for each marine mammal stock. The 
MMPA (16 U.S.C. 1362 (20)) defines the 
PBR level as the maximum number of 
animals, not including natural 
mortalities, that may be removed from a 
marine mammal stock while allowing 
that stock to reach or maintain its 
Optimum Sustainable Population. This 
definition can also be found in the 
implementing regulations for section 
118 of the MMPA (50 CFR 229.2). 

Tier 1: If the total annual mortality 
and serious injury of a marine mammal 
stock, across all fisheries, is less than or 
equal to 10 percent of the PBR level of 
the stock, all fisheries interacting with 

the stock would be placed in Category 
III (unless those fisheries interact with 
other stock(s) in which total annual 
mortality and serious injury is greater 
than 10 percent of PBR). Otherwise, 
these fisheries are subject to the next 
tier (Tier 2) of analysis to determine 
their classification. 

Tier 2, Category I: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than or equal to 50 
percent of the PBR level. 

Tier 2, Category II: Annual mortality 
and serious injury of a stock in a given 
fishery is greater than 1 percent and less 
than 50 percent of the PBR level. 

Tier 2, Category III: Annual mortality 
and serious injury of a stock in a given 
fishery is less than or equal to 1 percent 
of the PBR level. 

While Tier 1 considers the cumulative 
fishery mortality and serious injury for 
a particular stock, Tier 2 considers 
fishery-specific mortality and serious 
injury for a particular stock. Additional 
details regarding how the categories 
were determined are provided in the 
preamble to the proposed rule 
implementing section 118 of the MMPA 
(60 FR 45086, August 30, 1995). 

Because fisheries are categorized on a 
per-stock basis, a fishery may qualify as 
one Category for one marine mammal 
stock and another Category for a 
different marine mammal stock. A 
fishery is typically categorized on the 
LOF at its highest level of classification 
(e.g., a fishery qualifying for Category III 
for one marine mammal stock and for 
Category II for another marine mammal 
stock will be listed under Category II). 

Other Criteria That May Be Considered 

In the absence of reliable information 
indicating the frequency of incidental 
mortality and serious injury of marine 
mammals by a commercial fishery, 
NMFS will determine whether the 
incidental serious injury of mortality is 
‘‘occasional’’ by evaluating other factors 
such as fishing techniques, gear used, 
methods used to deter marine mammals, 
target species, seasons and areas fished, 
qualitative data from logbooks or fisher 
reports, stranding data, and the species 
and distribution of marine mammals in 
the area, or at the discretion of the 
Assistant Administrator for Fisheries 
(50 CFR 229.2). Further, eligible 
commercial fisheries not specifically 
identified on the LOF are deemed to be 
Category II fisheries until the next LOF 
is published. 

How Does NMFS Determine which 
Species and Stocks are Included as 
Incidentally Killed or Injured in a 
Fishery? 

The LOF includes a list of marine 
mammal species and stocks incidentally 
killed or injured in each commercial 
fishery. To determine which species and 
stocks are included as incidentally 
killed or injured in a fishery, NMFS 
annually reviews the information 
presented in the current SARs. The 
SARs are based upon the best available 
scientific information and provide the 
most current and inclusive information 
on each stock’s PBR level and level of 
interaction with commercial fishing 
operations. NMFS also reviews other 
sources of new information, including 
observer data, stranding data, and fisher 
self-reports. 

When reliable information and 
sufficient levels of observer coverage are 
available, the most recent five years of 
data are used to determine whether a 
species or stock should be added to, or 
deleted from, the list of species and 
stocks incidentally killed or injured in 
each commercial fishery. In the absence 
of reliable information on the level of 
mortality or injury of a marine mammal 
stock, or insufficient observer data, 
NMFS will determine whether a species 
or stock should be added to, or deleted 
from, the list by considering other 
factors such as: changes in gear used, 
increases or decreases in fishing effort, 
increases or decreases in the level of 
observer coverage, and/or changes in 
fishery management that are expected to 
lead to decreases in interactions with a 
given marine mammal stock (such as a 
fishery management plan (FMP) or a 
take reduction plan (TRP)). NMFS will 
provide case-specific justification in the 
LOF for changes to the list of species 
and stocks incidentally killed or 
injured. 

How Does NMFS Determine the Level of 
Observer Coverage in a Fishery? 

Data obtained from observers and the 
level of observer coverage are important 
tools in estimating the level of marine 
mammal mortality and serious injury in 
commercial fishing operations. The best 
available information on the level of 
observer coverage, and the spatial and 
temporal distribution of observed 
marine mammal interactions, is 
presented in the SARs. Starting with the 
2005 SARs, each SAR includes an 
appendix with detailed descriptions of 
each Category I and II fishery in the 
LOF, including observer coverage. The 
SARs generally do not provide detailed 
information on observer coverage in 
Category III fisheries because, under the 
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MMPA, Category III fisheries are not 
required to accommodate observers 
aboard vessels due to the remote 
likelihood of mortality and serious 
injury of marine mammals. Information 
presented in the SARs’ appendices 
includes: level of observer coverage, 
target species, levels of fishing effort, 
spatial and temporal distribution of 
fishing effort, characteristics of fishing 
gear and operations, management and 
regulations, and interactions with 
marine mammals. Copies of the SARs 
are available on the NMFS Office of 
Protected Resource’s website at: http:// 
www.nmfs.noaa.gov/pr/sars/. 
Additional information on observer 
programs in commercial fisheries can be 
found on the NMFS National Observer 
Program’s website: http:// 
www.st.nmfs.gov/st4/nop/. 

How Do I Find Out if a Specific Fishery 
is in Category I, II, or III? 

This final rule includes three tables 
that list all U.S. commercial fisheries by 
LOF Category. Table 1 lists all of the 
fisheries in the Pacific Ocean (including 
Alaska); Table 2 lists all of the fisheries 
in the Atlantic Ocean, Gulf of Mexico, 
and Caribbean; Table 3 lists all U.S.- 
authorized fisheries on the high seas. A 
fourth table, Table 4, lists all fisheries 
managed under applicable take 
reduction plans or teams. 

Are High Seas Fisheries Included on 
the LOF? 

Beginning with the 2009 LOF, NMFS 
includes high seas fisheries in Table 3 
of the LOF, along with the number of 
valid High Sea Fishing Compliance Act 
(HSFCA) permits in each fishery. As of 
2004, NMFS issues HSFCA permits only 
for high seas fisheries analyzed in 
accordance with the National 
Environmental Policy Act (NEPA) and 
the Endangered Species Act (ESA). The 
authorized high seas fisheries are broad 
in scope and encompass multiple 
specific fisheries identified by gear type. 
For the purposes of the LOF, the high 
seas fisheries are subdivided based on 
gear type (e.g., trawl, longline, purse 
seine, gillnet, troll, etc.) to provide more 
detail on composition of effort within 
these fisheries. Many fisheries operate 
in both U.S. waters and on the high 
seas, creating some overlap between the 
fisheries listed in Tables 1 and 2 and 
those in Table 3. In these cases, the high 
seas component of the fishery is not 
considered a separate fishery, but an 
extension of the fishery operating 
within U.S. waters (listed in Table 1 or 
2). In these fisheries, a single vessel may 
set both within the U.S. Exclusive 
Economic Zone (EEZ) and on the high 
seas during a single fishing trip. NMFS 

designates those fisheries in Tables 1, 2, 
and 3 by an ‘‘*’’ after the fishery’s name. 
The number of HSFCA permits listed in 
Table 3 for the high seas components of 
these fisheries operating in U.S. waters 
do not necessarily represent additional 
fishers that are not accounted for in 
Tables 1 and 2. Many fishers holding 
these permits also fish within U.S. 
waters and are included in the number 
of vessels and participants operating 
within those fisheries in Table 1 and 2. 

HSFCA permits are valid for five 
years, during which time FMPs can 
change. Therefore, some fishers may 
possess valid HSFCA permits without 
the ability to fish under the permit 
because it was issued for a gear type that 
is no longer authorized under the most 
current FMP. For this reason, the 
number of HSFCA permits displayed in 
Table 3 is likely higher than the actual 
U.S. fishing effort on the high seas. For 
more information on how NMFS 
classifies high seas fisheries on the LOF, 
see the preamble text in the final 2009 
LOF (73 FR 73032; December 1, 2008). 

Are Treaty Tribal Fisheries Included on 
the LOF? 

In the final rule implementing section 
118 of the MMPA (60 FR 45086, August 
30, 1995) NMFS concluded that treaty 
tribal fisheries are conducted under the 
authority of the Indian treaties; the 
MMPA’s requirements in section 118 do 
not apply to treaty Indian tribal 
fisheries. NMFS explained this decision 
in the final rule stating (the remaining 
text in this paragraph is quoted 
direction from the final rule at 60 FR 
45086, August 30, 1995), ‘‘ the rights to 
fish and hunt are already secured 
separately for Northwest tribes pursuant 
to their treaties with the United States. 
NMFS reviewed the relationship of the 
Northwest Indian treaties to the MMPA 
and did not find clear evidence that 
Congress intended to abrogate treaty 
Indian rights. Section 14 of the 
Amendments to the MMPA (Public Law 
No. 103–238) states ’Nothing in this Act, 
including any amendments to the 
Marine Mammal Protection Act of 1972 
made by this Act -- alters or is intended 
to alter any treaty between the United 
States and one or more Indian tribes.’ 
This provision clarifies that existing 
treaty Indian fishing rights are not 
affected by the amendments to the 
MMPA. Therefore, tribal fisheries are 
conducted under the authority of the 
Indian treaties rather than the MMPA, 
and the MMPA’s mandatory registration 
systems do not apply to treaty Indian 
fishers operating in their usual and 
accustomed fishing areas. Since 
inclusion of the treaty Indian fisheries 
in the LOF would also establish an 

obligation to obtain an MMPA 
registration under section 118, NMFS 
has deleted reference to tribal fisheries 
in the LOF. The registration 
requirements for Category I or II 
fisheries will not apply to treaty Indian 
tribes.’’ (60 FR 45086, August 30, 1995.) 

NMFS considered, among other 
things, the public comments received on 
the proposed 2010 LOF and the 1994 
amendments to the MMPA and 
accompanying legislative history to re- 
evaluate its 1995 conclusion to exempt 
tribal fisheries from the LOF (60 FR 
45086, August 30, 1995) should be 
changed due to Anderson v. Evans. 
NMFS determined that Anderson v. 
Evans did not alter NMFS’ original 
analysis in the final rule implementing 
section 118 of the MMPA (60 FR 45086, 
August 30, 1995); therefore, the 
inclusion of tribal fisheries on the LOF 
at this time is not warranted. NMFS will 
continue to work on a government-to- 
government basis with the affected 
treaty tribal governments to gather data 
on injuries and mortalities of marine 
mammals incidental to tribal fisheries. 
Additional information on NMFS’ 
decision to continue to exclude tribal 
fisheries from the LOF is provided 
below in the response to comments 1– 
5 in the section ‘‘Comments and 
Responses.’’ 

Am I Required to Register Under the 
MMPA? 

Owners of vessels or gear engaging in 
a Category I or II fishery are required 
under the MMPA (16 U.S.C. 1387(c)(2)), 
as described in 50 CFR 229.4, to be 
registered with NMFS and obtain a 
marine mammal authorization to 
lawfully take a non-endangered and 
non-threatened marine mammal 
incidental to commercial fishing. 
Owners of vessels or gear engaged in a 
Category III fishery are not required to 
be registered with NMFS or obtain a 
marine mammal authorization. 

What is the Registration Process? 
NMFS has integrated the MMPA 

registration process, known as the 
Marine Mammal Authorization Program 
(MMAP), with existing state and Federal 
fishery license, registration, or permit 
systems for Category I and II fisheries on 
the LOF. Participants in these fisheries 
are automatically registered under the 
MMAP and are not required to submit 
registration or renewal materials 
directly under the MMAP. In the Pacific 
Islands, Southwest, Northwest, and 
Alaska regions, NMFS will issue vessel 
or gear owners an authorization 
certificate; in the Northeast and 
Southeast Regions, NMFS will issue 
vessel or gear owners notification of 
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registry and directions on obtaining an 
authorization certificate. The 
authorization certificate, or a copy, must 
be on board the vessel while it is 
operating in a Category I or II fishery, or 
for non-vessel fisheries, in the 
possession of the person in charge of the 
fishing operation (50 CFR 229.4(e)). 
Although efforts are made to limit the 
issuance of authorization certificates to 
only those vessel or gear owners that 
participate in Category I or II fisheries, 
not all state and Federal permit systems 
distinguish between fisheries as 
classified by the LOF. Therefore, some 
vessel or gear owners in Category III 
fisheries may receive authorization 
certificates even though they are not 
required for Category III fisheries. 
Individuals fishing in Category I and II 
fisheries for which no state or Federal 
permit is required must register with 
NMFS by contacting their appropriate 
Regional Office (see ADDRESSES). 

How Do I Receive My Authorization 
Certificate and Injury/Mortality 
Reporting Forms? 

All vessel or gear owners that 
participate in Pacific Islands, 
Southwest, Northwest, or Alaska 
regional fisheries will receive their 
authorization certificates and/or injury/ 
mortality reporting forms via U.S. mail, 
or with their state or Federal license at 
the time of renewal. Vessel or gear 
owners participating in the Northeast 
and Southeast Regional Integrated 
Registration Program will receive their 
authorization certificates as follows: 

1. Northeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a state or Federal 
permit is required may receive their 
authorization certificate and/or injury/ 
mortality reporting form by contacting 
the Northeast Regional Office at 978– 
281–9328 or by visiting the Northeast 
Regional Office Web site (http:// 
www.nero.noaa.gov/protlres/mmap/ 
certificate.html) and following 
instructions for printing the necessary 
documents. 

2. Southeast Region vessel or gear 
owners participating in Category I or II 
fisheries for which a state or Federal 
permit is required will receive notice of 
registry and may receive their 
authorization certificate and/or injury/ 
mortality reporting form by contacting 
the Southeast Regional Office at 727– 
551–5758 or by visiting the Southeast 
Regional Office Web site (http:// 
sero.nmfs.noaa.gov/pr/pr.htm) and 
following instructions for printing the 
necessary documents. 

How Do I Renew My Registration 
Under the MMPA? 

Vessel or gear owners that participate 
in Pacific Islands, Southwest, or Alaska 
regional fisheries are automatically 
renewed and should receive an 
authorization certificate by January 1 of 
each new year. Vessel or gear owners in 
Washington and Oregon fisheries 
receive authorization with each 
renewed state fishing license, the timing 
of which varies based on target species. 
Vessel or gear owners who participate in 
these regions and have not received 
authorization certificates by January 1 or 
with renewed fishing licenses must 
contact the appropriate NMFS Regional 
Office (see ADDRESSES). 

Vessel or gear owners participating in 
Southeast or Northeast regional fisheries 
may receive an authorization certificate 
by calling the relevant NMFS Regional 
Office or visiting the relevant NMFS 
Regional Office Web site (see ‘‘How Do 
I Receive My Authorization Certificate 
and Injury/Mortality Reporting Forms’’). 

Am I Required to Submit Reports When 
I Injure or Kill a Marine Mammal 
During the Course of Commercial 
Fishing Operations? 

In accordance with the MMPA (16 
U.S.C. 1387(e)) and 50 CFR 229.6, any 
vessel owner or operator, or gear owner 
or operator (in the case of non-vessel 
fisheries), participating in a Category I, 
II, or III fishery must report to NMFS all 
incidental injuries and mortalities of 
marine mammals that occur during 
commercial fishing operations. ‘‘Injury’’ 
is defined in 50 CFR 229.2 as a wound 
or other physical harm. In addition, any 
marine mammal that ingests fishing gear 
or any marine mammal that is released 
with fishing gear entangling, trailing, or 
perforating any part of the body is 
considered injured, regardless of the 
presence of any wound or other 
evidence of injury, and must be 
reported. Injury/mortality reporting 
forms and instructions for submitting 
forms to NMFS can be downloaded 
from: http://www.nmfs.noaa.gov/pr/ 
pdfs/interactions/ 
mmaplreportinglform.pdf. Reporting 
requirements and procedures can be 
found in 50 CFR 229.6. 

Am I Required to Take an Observer 
Aboard My Vessel? 

Fishers participating in a Category I or 
II fishery are required to accommodate 
an observer aboard vessel(s) upon 
request. MMPA Section 118 states that 
an observer will not be placed on a 
vessel if the facilities for quartering an 
observer or performing observer 
functions are inadequate or unsafe, 

thereby exempting vessels too small to 
accommodate an observer from this 
requirement. However, observer 
requirements will not be exempted for 
U.S. Atlantic Ocean, Caribbean, Gulf of 
Mexico large pelagics longline vessels 
operating in special areas designated by 
the Pelagic Longline Take Reduction 
Plan implementing regulations (50 CFR 
229.36(d)) or vessels operating in North 
Carolina fisheries observed under the 
Alternative Platform Program. Observer 
requirements can be found in 50 CFR 
229.7. 

Am I Required to Comply With Any 
Take Reduction Plan Regulations? 

Fishers participating in a Category I or 
II fishery are required to comply with 
any applicable TRP regulations. Table 4 
in this final rule provides a list of 
fisheries affected by take reduction 
teams and plans. Take reduction plan 
regulations can be found at 50 CFR 
229.30 through 229.36. 

Sources of Information Reviewed for 
the Final 2010 LOF 

NMFS reviewed the marine mammal 
incidental serious injury and mortality 
information presented in the SARs for 
all observed fisheries to determine 
whether changes in fishery 
classification were warranted. The SARs 
are based on the best scientific 
information available at the time of 
preparation, including the level of 
serious injury and mortality of marine 
mammals that occurs incidental to 
commercial fisheries and the PBR levels 
of marine mammal stocks. The 
information contained in the SARs is 
reviewed by three regional Scientific 
Review Groups (SRGs) representing 
Alaska, the Pacific (including Hawaii), 
and the U.S. Atlantic, Gulf of Mexico, 
and Caribbean. The SRGs were created 
by the MMPA to review the science that 
informs the SARs, and to advise NMFS 
on marine mammal population status, 
trends, and stock structure, 
uncertainties in the science, research 
needs, and other issues. 

NMFS also reviewed other sources of 
new information, including marine 
mammal stranding data, observer 
program data, fisher self-reports, fishery 
management plans, and ESA 
documents. 

The final LOF for 2010 was based, 
among other things, on information 
provided in the NEPA and ESA 
documents analyzing authorized high 
seas fisheries, and the final SARs for 
1996 (63 FR 60, January 2, 1998), 2001 
(67 FR 10671, March 8, 2002), 2002 (68 
FR 17920, April 14, 2003), 2003 (69 FR 
54262, September 8, 2004), 2004 (70 FR 
35397, June 20, 2005), 2005 (71 FR 
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26340, May 4, 2006), 2006 (72 FR 12774, 
March 19, 2007), 2007 (73 FR 21111, 
April 18, 2008), and 2008 (74 FR 19530, 
April 29, 2009). The SARs are available 
at http://www.nmfs.noaa.gov/pr/sars/. 

Fishery Descriptions 
Beginning with the final 2008 LOF (72 

FR 66048, November 27, 2007), NMFS 
describes each Category I and II fishery 
on the LOF. Below, NMFS describes the 
fisheries classified as Category I or II 
fisheries on the 2010 LOF that were not 
classified as such on a previous LOF 
(and therefore have not yet been defined 
on the LOF). Additional details for 
Category I and II fisheries operating in 
U.S. waters are included in the SARs, 
FMPs, and TRPs, or through state 
agencies. Additional details for Category 
I and II fisheries operating on the high 
seas are included in various FMPs, 
NEPA, or ESA documents. 

American Samoa Longline Fishery 
The Category II ‘‘American Samoa 

longline’’ fishery operates in waters 
around American Samoa targeting tuna 
(mainly albacore, also skipjack, 
yellowfin and bigeye). Wahoo, sharks, 
billfish, and other miscellaneous pelagic 
species are also caught, with most of the 
sharks and billfish released. In 2000, the 
‘‘American Samoa longline’’ fishery 
began to expand rapidly with the influx 
of large (more than 50 ft (15.2 m) overall 
length) conventional monohull vessels, 
similar to the type used in the Hawaii- 
based longline fisheries. Vessels over 50 
ft (15.2 m) may set 1,500 2,500 hooks 
and have a greater fishing range and 
capacity for storing fish (8 40 metric 
tons). The fleet reached a peak of 66 
vessels in 2001, and set a peak of almost 
7,000 sets in 2002. 

The rapid expansion of longline 
fishing effort within the EEZ waters 
around American Samoa prompted the 
Western Pacific Fishery Management 
Council (WPFMC) to develop a limited 
entry system for the fishery, 
implemented by NMFS in 2005. Under 
the limited access program, NMFS 
issued a total of 60 initial longline 
limited entry permits in 2005 to 
qualified candidates, spread among 4 
vessel size classes (72 FR 10711, March 
9, 2007): 22 permits issued in Class A 
(less than or equal to 40 ft (12.2 m) 
length); 5 in Class B (40–50 ft (12.2–15.2 
m)); 12 in Class C (50–70 ft (15.2–21.3 
m)); and 21 in Class D (more than 70 ft 
(21.3 m)). The limited entry program 
regulations cap the maximum number of 
permits to the 60 initial permits issued. 
Permits may be transferred, upgraded, 
and renewed. In 2008, the American 
Samoa longline fishery had 28 active 
vessels. Observers were first placed on 

American Samoa longline vessels in 
April 2006 to monitor protected species 
interactions, with observer coverage 
averaging approximately 6–8 percent 
each year. 

Under the limited entry program, 
vessel operators must submit Federal 
longline logbooks, vessels over 40 ft 
(12.2 m) must carry observers if 
requested by NMFS, and vessels over 50 
ft (15.2 m) must have an operational 
vessel monitoring system. In addition, 
vessel owners and operators of vessels 
registered to an American Samoa 
longline limited entry permit must 
attend a protected species workshop 
annually, carry and use dip nets, line 
clippers, and bolt cutters, and follow 
handling, resuscitation, and release 
requirements for incidentally hooked or 
entangled sea turtles (70 FR 69282, 
November 15, 2005). There are existing 
regulations intended to mitigate sea 
turtle incidental hookings, and in 2009 
the WPFMC recommended additional 
measures be implemented to minimize 
interactions with green sea turtles, 
including modifications to gear to place 
hooks below 100 m (328 ft) depth and 
to increase observer coverage (WPFMC 
144th Meeting, March 23–26, 2009). 
Current regulations include a 
prohibition on U.S. vessels greater than 
50 ft (15.2 m) in length from using 
longline gear within 50 nmi around the 
islands of American Samoa. American 
Samoa longline fishery regulations can 
be found at 50 CFR 665.36–38. 

HI Shortline Fishery 
The Category II ‘‘HI shortline’’ fishery 

is a small-scale system operating off the 
State of HI, and targeting bigeye tuna 
(Thunnus obesus) or the lustrous 
pomfret (Eumigistes illustris). This 
fishery was developed to target these 
fish species when they concentrate over 
the summit of Cross Seamount (290 km 
(180 mi) south of the State of HI). The 
gear style is designed specifically to 
target the aggregating fish species over 
seamount structures. The primary gear 
type used is a horizontal main line 
(monofilament) less than 1 nmi long, 
and includes two baskets of 
approximately 50 hooks each. The gear 
is set before dawn and has a short soak 
time, with the gear retrieved about two 
hours after it is set. This fishery has no 
seasonal component and may operate 
year-round. There are no specific fishing 
permits issued for this fishery. However, 
all persons with a State of Hawaii 
Commercial Marine License (CML) may 
participate in any fishery, including the 
‘‘HI shortline’’ fishery. Of those persons 
possessing CMLs, shortline 
participation has changed from 5 to 11 
vessels during 2003–2008. From 2003– 

2008, there was an average of 135,757 
pounds (lbs) of fish landed each year. In 
2008 alone, 104,152 lbs of fish were 
landed. Currently, there is no reporting 
system in place to document potential 
marine mammal interactions in this 
fishery. However, there are anecdotal 
reports of interactions off the north side 
of the island of Maui, but the species 
and extent of interactions are unknown. 

Comments and Responses 
NMFS received 11 comment letters on 

the proposed 2010 LOF (74 FR 27739, 
June 11, 2009). Comments were received 
from the California Department of Fish 
and Game, California Wetfish Producers 
Association, Center for Biological 
Diversity, Columbia River Inter-Tribal 
Fish Commission, Eighteen Western 
Washington Indian Tribes, Garden State 
Seafood Association, Hawaii Longline 
Association, Makah Tribal Council, 
Makah Tribe’s marine mammal 
biologist, Marine Conservation Alliance, 
and Marine Mammal Commission. 
Comments on issues outside the scope 
of the LOF were noted, but are not 
responded to in this final rule. 

Comments on Tribal Treaty Fisheries 
Inclusion on the 2010 LOF 

During the public comment phase for 
the then-proposed 2009 LOF, NMFS 
received a comment requesting the 2009 
LOF be amended to include tribal 
fisheries. The commenter stated that ‘‘in 
light of the subsequent holding of the 
Ninth Circuit in Anderson v. 
Evans...finding that the MMPA applies 
to the Makah application to the gray 
whale hunt NMFS’ 1995 conclusion 
exempting tribal fisheries from the LOF 
and the Section 118 authorization 
process is no longer valid’’ (73 FR 
73039, December 1, 2008; comment/ 
response 4). In response to this 2009 
LOF comment, NMFS included a 
request for public comment in the 
proposed 2010 LOF (74 FR 27739, June 
11, 2009) on whether or not to include 
treaty tribal fisheries on future LOFs. 
Below, NMFS summarizes each 
comment received on the 2010 proposed 
LOF related to tribal fisheries and issues 
one response following the collective 
tribal fisheries comments. 

Comment 1: The Center for Biological 
Diversity (CBD) reiterated a comment on 
the 2009 LOF (73 FR 73039, December 
1, 2008; comment/response 4), noting 
that in an earlier decision the Ninth 
Circuit Court of Appeals determined 
that MMPA requirements applied to the 
Makah application to hunt gray whales 
(Anderson v. Evans, 371 F.3d 475 (9th 
Cir. 2004)). The CBD stated that the 
decision demonstrated that MMPA 
requirements can be harmonized with 
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treaty rights. Therefore, the CBD 
encouraged NMFS to move forward 
with determining how best to 
harmonize tribal fishing and treaty 
rights with MMPA requirements such 
that all fisheries operating in US waters 
are included in the LOF and categorized 
as I, II or III, as appropriate. 

Comment 2: The Marine Mammal 
Commission (MMC) recommended 
NMFS (1) include tribal fisheries on the 
LOF, (2) revise its regulations 
implementing section 118 (e.g., 50 
C.F.R. § 229.1 (d)) to clarify that treaty 
tribal fisheries are subject to the 
requirements of the MMPA, including 
section 118, and (3) begin working with 
the affected tribes to integrate the 
registration process with existing 
licensing or permitting systems if it 
appears that some tribal fisheries will be 
listed as category I or category II 
fisheries. 

Comment 3: The Makah Tribe 
presented data indicating that tribal 
incidental takes of marine mammals do 
not present any conservation issues 
notwithstanding NMFS’ 1995 decision 
to exclude treaty tribal fisheries from 
the LOF. The Makah Tribe compiled 
data regarding incidental take in its 
treaty fisheries and requires that all 
mortality or injury resulting from an 
incidental take, required in Makah 
Tribal regulations to be reported to the 
Tribe, and submits an annual report to 
NMFS. Records of these reports have 
been kept since the Tribe hired a marine 
mammal biologist in 2003. In general 
the rate of incidental take of marine 
mammals during fishing operations is 
low. From 2003–2009, the Makah Tribal 
fisheries incidentally killed 12 harbor 
seals (1 in 2003, 6 in 2004, 4 in 2008, 
1 in 2009), 1 Dall’s porpoise (in 2004), 
5 harbor porpoise (2 in 2004, 3 in 2008), 
6 unknown small odontocetes (in 2005), 
1 Steller sea lion (in 2008), 1 
unidentified sea lion (in 2008), and 2 
sea otters (in 2004). One unidentified 
whale and one gray whale were 
successfully released after entanglement 
(in 2005 and 2009, respectively). 

The Makah tribe noted that, despite a 
long history of interactions between 
Makah Tribal fishers and marine 
mammals, these animals remain 
abundant, as indicated by NMFS’ SARs. 
Observed take of marine mammals by 
the Makah Tribe’s treaty fisheries is well 
below PBR for each stock. In addition, 
populations of marine mammal stocks 
which are most likely to interact with 
Makah tribal fisheries have either 
increased or remained stable since the 
MMPA was amended in 1994 and 
NMFS determined that treaty tribal 
fisheries would not be included in the 
LOF: CA sea lions have increased 5.6 

percent/year since the 1970s; WA/OR 
stock of harbor seals has been stable 
since 1996; Inland WA stock of harbor 
seals has been stable at carrying 
capacity since 1994; Outer coast stock of 
harbor porpoises has been stable; Inland 
WA stock of harbor porpoise 2002 
population estimate is three times more 
than the 1996 estimate; Eastern stock of 
Steller sea lions increased 3.1 percent/ 
year (with regional variances); and WA 
stock of sea otters increased at 8 
percent/year. 

Comment 4A: The Makah Indian 
Tribe outlined three arguments 
(comments 4A, 4B, and 4C in this final 
rule) for the continued exclusion of 
treaty tribal fisheries from the LOF, 
based on its experience with the MMPA 
and as a party to Anderson v. Evans. 
The Makah Indian Tribe also joined and 
fully incorporated the comments in the 
joint tribal letter submitted by eighteen 
other Western Washington treaty tribes 
(see comments 5A, 5B, and 5C in this 
final rule) asserting that NMFS’ 1995 
rule interpreting the relationship 
between the Tribe’s treaty-reserved right 
to take fish and Section 118 of the 
MMPA has not been affected by 
Anderson v. Evans and continues to be 
valid. Therefore, the Makah Tribe 
recommends that NMFS reaffirm its 
1995 decision that treaty tribal fisheries 
are not subject to the MMPA’s 
mandatory registration and that treaty 
tribal fisheries will not be included in 
the LOF. 

The Makah Tribe’s first argument for 
the continued exclusion of treaty tribal 
fisheries from the LOF was that the 
proper reading of the 1994 MMPA 
Amendments’ treaty savings clause 
(section 14) protects incidental take of 
marine mammals by tribal fishers 
because the treaty fishing right, as 
understood by the Indian signatories, 
includes the right to take marine 
mammals incidental to tribal fisheries. 

Comment 4B: The Makah Tribe’s 
second argument for the continued 
exclusion of treaty Tribal fisheries from 
the LOF was that Anderson v. Evans 
was wrongly decided (a position which 
the United States has also repeatedly 
expressed) and, therefore, should not be 
extended to the LOF. The Makah Tribe 
asserted that although Anderson v. 
Evans addressed direct take of marine 
mammals such as the Makah gray whale 
hunt, by its own terms it does not apply 
to the question of incidental take in 
treaty tribal fisheries. Therefore, the 
Makah Tribe believed NMFS need not 
and should not extend the decision to 
the issues of mandatory registration and 
inclusion in the LOF. 

During the Anderson v. Evans case, 
the United States took the position that 

the panel opinion was incorrectly based 
on numerous fundamental errors in 
reaching its conclusion. In the Makah 
Tribe’s opinion, if NMFS were to extend 
Anderson v. Evans to the LOF issue, it 
would further reinforce the panel’s 
numerous incorrect applications of 
settled precedent and directly contradict 
the United States’ ongoing disagreement 
with the case. Moreover, the Makah 
Tribe concluded that it would 
substantially undermine the Makah’s 
and other western Washington Tribes’ 
treaty rights notwithstanding their 
express protection by the 1994 
Amendments. The Makah Tribe 
believed such a decision would 
contravene Congress’s express intent. 

Comment 4C: The Makah Tribe’s third 
argument for the continued exclusion of 
treaty Tribal fisheries from the LOF was 
that the Makah Tribe does and will 
continue to work with NMFS to protect 
marine mammals. The Makah Tribe 
noted that NMFS’ 1995 rule excluding 
treaty tribal fisheries from the LOF was 
based in part on the extensive 
cooperation between the tribes and 
NMFS in managing tribal fisheries, 
including their interactions with marine 
mammals (See 60 FR at 45096, Aug. 30, 
1995). The Makah Tribe noted that in 
the 1995 final rule, NMFS found that 
tribal self-regulation and cooperation 
with NMFS were instrumental to the 
agency achieving its responsibilities to 
protect marine mammals. 

Comment 5A: NMFS received two 
separate letters, each representing 
multiple Washington Indian tribes that 
were similar to each other in the 
arguments presented. Therefore, the two 
comments presented in the two letters 
are summarized together below. The 
first letter represented the comments of 
the Columbia River Inter-Tribal Fish 
Commission (Nez Perce, Umatilla, 
Warm Springs and Yakama Tribes), the 
second letter represented the joint 
comments of eighteen Indian Tribes of 
western Washington State (Lummi 
Nation, Quinault Indian Nation, 
Swinomish Indian Tribal Community, 
and Nooksack, Tulalip, Suquamish, 
Squaxin Island, Nisqually, Puyallup, 
Sauk-Suiattle, Skokomish, Muckleshoot, 
Port Gamble, Jamestown, Lower Elwha, 
Upper Skagit, Quileute, and 
Stillaguamish Indian Tribes), 
collectively, the ‘‘Tribes.’’ The Tribes 
outlined three arguments (comments 
5A, 5B, and 5C in this final rule) 
asserting that NMFS’ 1995 conclusion 
that treaty fisheries are properly 
excluded from the LOF (60 FR 45086, 
August 30, 2009; at 45096) was correct, 
and remains correct. 

The Tribes’ first argument was that 
NMFS’ 1995 conclusion remains correct 
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because the Tribes’ rights are reserved 
by various treaties and the U.S. has 
broad trust responsibility to the Tribes. 

Comment 5B: The Tribes’ second 
argument was that NMFS’ 1995 
conclusion regarding Tribal fisheries 
remains correct because it is not affected 
by the rulings of the Ninth Circuit in 
Anderson v. Evans. The Tribes asserted 
that Anderson v. Evans involved the 
Makah Tribe’s exercise of its express 
whaling rights in the Treaty of Neah 
Bay, and was wholly unrelated to the 
Makah Tribe’s - or any other Tribes’ - 
treaty right to take fish. The Tribes 
argued that the Anderson v. Evans court 
did not address the applicability of the 
1994 MMPA amendments to treaty 
fisheries or the exercise of any other 
treaty rights, but instead focused solely 
on the applicability of the MMPA’s 
general take prohibition, which has no 
Indian treaty savings clause, to the 
Makah Tribe’s gray whale hunt. The 
Tribes asserted that as a result of the 
narrow scope of the case, the court did 
not address - nor did it have any reason 
to address - the MMPA’s provisions 
governing incidental take of marine 
mammals in commercial fisheries, much 
less treaty tribal fisheries. In the Tribes’ 
opinion, because Anderson v. Evans did 
not address Section 118 of the Act, the 
1994 amendments (including the treaty 
savings clause) or the 1995 rule, it is 
inapplicable to the 2010 LOF 
rulemaking. The Tribes also asserted 
that the incidental take of marine 
mammals in treaty fisheries is well 
within the treaty rights protected by the 
1994 treaty savings clause, a statute 
which must be construed liberally in 
favor of the Indians. 

Comment 5C: The Tribes’ third 
argument was that NMFS’ 1995 
conclusion regarding Tribal fisheries 
remains accurate because the Tribes’ 
regulate their fisheries (including 
interactions with marine mammals) and 
NMFS retains authority to regulate tribal 
fisheries should the principle of 
conservation necessity deem it 
necessary. In the Tribes’ opinion, NMFS 
need not take the radical step of 
reversing its 1995 rule with respect to 
treaty tribal fisheries and the LOF 
because, as a practical and legal matter, 
the agency is fully capable of protecting 
marine mammals under the existing 
rule. Finally, the Tribes noted that, just 
as in 1995 when NMFS asserted its 
authority to regulate tribal fisheries 
under the treaty rights principle of 
conservation necessity, NMFS retains 
that option should the impact of treaty 
tribal fisheries on certain marine 
mammal species reach the threshold to 
apply the conservation necessity 
principle. Thus, NMFS retains the 

authority to regulate treaty fisheries 
under appropriate circumstances. 

Response: In the final rule 
implementing section 118 of the MMPA 
(60 FR 45086, August 30, 1995) NMFS 
concluded that treaty tribal fisheries are 
conducted under the authority of Indian 
treaties; therefore, the MMPA’s 
requirements in section 118 do not 
apply to treaty Indian tribal fisheries. 
NMFS explained this decision in the 
1995 final rule stating (the remaining 
text in this paragraph is quoted directly 
from the final rule at 60 FR 45086, 
August 30, 1995), ‘‘ the rights to fish and 
hunt are already secured separately for 
Northwest tribes pursuant to their 
treaties with the United States. NMFS 
reviewed the relationship of the 
Northwest Indian treaties to the MMPA 
and did not find clear evidence that 
Congress intended to abrogate treaty 
Indian rights. Section 14 of the 
Amendments to the MMPA (Public Law 
No. 103–238) states ‘‘Nothing in this 
Act, including any amendments to the 
Marine Mammal Protection Act of 1972 
made by this Act -- alters or is intended 
to alter any treaty between the United 
States and one or more Indian tribes. ’’ 
This provision clarifies that existing 
treaty Indian fishing rights are not 
affected by the amendments to the 
MMPA. Therefore, tribal fisheries are 
conducted under the authority of the 
Indian treaties rather than the MMPA, 
and the MMPA’s mandatory registration 
systems do not apply to treaty Indian 
fishers operating in their usual and 
accustomed fishing areas. Since 
inclusion of the treaty Indian fisheries 
in the LOF would also establish an 
obligation to obtain an MMPA 
registration under section 118, NMFS 
has deleted reference to tribal fisheries 
in the LOF. The registration 
requirements for Category I or II 
fisheries will not apply to treaty Indian 
tribes.’’ (60 FR 45086, August 30, 1995.) 

NMFS considered the public 
comments received on the proposed 
2010 LOF, existing Indian treaties 
providing rights for tribal fisheries, the 
statutory provisions and context of the 
MMPA, and the legislative history of the 
1994 amendments to the MMPA in 
evaluating whether the 1995 decision to 
exempt treaty tribal fisheries from the 
LOF should be changed due to 
Anderson v. Evans, 371 F.3d 475 (9th 
Cir. 2004). NMFS has determined that 
the facts and holding of Anderson v. 
Evans do not alter NMFS’ original 
analysis in the final rule implementing 
section 118 of the MMPA (60 FR 45086, 
August 30, 1995). Anderson v. Evans 
applied to directed hunt of marine 
mammals and not incidental take of 
marine mammals by fishers. Section 118 

of the MMPA specifically regulates 
incidental take of marine mammals by 
commercial fishers. The court in 
Anderson v. Evans did not address the 
treaty savings clause, which restricts the 
application of section 118 in the context 
of tribal treaty rights. In addition, NMFS 
continues to adhere to a policy of 
implementing the Federal trust 
responsibility by protecting treaty 
fishing rights of tribes. NMFS also will 
continue to work closely with the 
affected tribal governments on a 
government-to-government basis to 
gather data on injuries and mortalities of 
marine mammals incidental to tribal 
fisheries. In light of the above, NMFS 
did not include in the 2010 LOF the 
treaty tribal fisheries where tribal fishers 
exercise their treaty-protected fishing 
rights. 

Based on the information presented in 
the final 2008 SARs and provided in 
Indian Tribal self-reports, there is no 
indication that any marine mammal 
bycatch associated with tribal fisheries 
presents a biological concern for 
applicable stocks. In the event this 
becomes an issue, NMFS would 
consider invoking the treaty-rights 
principle of ‘‘conservation necessity’’ to 
protect marine mammals. 

The 2008 SARs show that nine 
species have been or are incidentally 
seriously injured and killed in Pacific 
Northwest treaty tribe fisheries, though 
many of these species have not been 
seriously injured or killed in recent 
years. All of the takes by tribal fisheries 
listed in the 2008 SARs are from non- 
depleted stocks of marine mammals. 
One take occurring after publication of 
the 2008 SARs was from a depleted 
stock. Below is a summary of the 
information provided in the 2008 SARs 
as well as information available from 
tribal self-reporting since publication of 
the 2008 SARs. Please see the 2008 
SARs for more detailed information on 
these stocks and/or their interactions 
with treaty tribal fisheries. 

(1) California sea lions: Current 
estimates of annual serious injury or 
mortality of this stock in tribal fisheries 
is zero to two animals/year. The stock’s 
PBR level is 8,511. 

(2) Harbor seal (OR/WA coast): The 
Northern WA marine set gillnet (tribal 
fishery in coastal waters) fishery 
seriously injured or killed 3 harbor seals 
in 2000 and 6 in 2004. The PBR for this 
stock is 1,343 and the minimum total 
fishery mortality and serious injury is 
less than 10 percent of the PBR. 
Therefore, fishery mortality and serious 
injury appears to be insignificant and 
approaching a zero mortality and 
serious injury rate. 
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(3) Harbor seal (WA inland waters): 
The Puget Sound treaty and non-treaty 
sockeye salmon gillnet fishery seriously 
injured or killed one harbor seal in 
1994. The PBR for this stock is 771 and 
the minimum estimated fishery 
mortality and serious injury for this 
stock appears to be less than 10 percent 
of the PBR. Therefore, fishery mortality 
and serious injury appears to be 
insignificant and a approaching zero 
mortality and serious injury rate. 

(4) Harbor Porpoise (Northern CA/ 
Southern OR): One harbor porpoise 
mortality was documented for the 
Klamath River tribal salmon gillnet 
fishery in 1995. The PBR for this stock 
is 259 and the minimum estimated 
fishery mortality and serious injury for 
this stock appears to be less than 10 
percent of the PBR. Therefore, fishery 
mortality and serious injury appears to 
be insignificant and approaching a zero 
mortality and serious injury rate. 

(5) Harbor Porpoise (OR/WA coast): 
The Northern WA marine set gillnet 
(tribal fishery in coastal waters) fishery 
seriously injured or killed 3 harbor 
porpoise in 2000. In addition, 2 harbor 
porpoise (stock unknown) were reported 
killed in 2004 in a Makah Tribal fishery 
(Makah Tribe self-reports). Based on the 
range of the stock and the location of the 
Makah fisheries, the animals were either 
part of the OR/WA coast stock or the 
WA Inland Waters stock. The PBR for 
this stock is 277 and the minimum 
estimated fishery mortality and serious 
injury for this stock appears to be less 
than 10 percent of the PBR. Therefore, 
fishery mortality and serious injury 
appears to be insignificant and 
approaching zero mortality and serious 
injury rate. 

(6) Harbor Porpoise (WA inland 
waters): The Puget Sound treaty and 
non-treaty sockeye salmon gillnet 
fishery seriously injured or killed one 
harbor porpoise in 1994. As stated 
above, 2 harbor porpoise (stock 
unknown) were reported killed in 2004 
in a Makah Tribal fishery (Makah Tribe 
self-reports). Based on the range of the 
stock and the location of the Makah 
fisheries, the animals were either part of 
the OR/WA coast stock or the WA 
Inland Waters stock. The PBR for this 
stock is 63. While the status of the WA 
Inland Waters stock relative to its 
Optimum Sustainable Population level 
and population trends is unknown, the 
uncorrected estimate of abundance in 
Washington inland waters was 
significantly greater in 2002–2003 than 
in 1996. 

(7) Dall’s Porpoise (CA/OR/WA): The 
Puget Sound salmon drift gillnet tribal 
fishery seriously injured or killed one 
Dall’s porpoise in the period from 2000 

to 2004. The PBR for this stock is 318 
and the minimum estimated fishery 
mortality and serious injury for this 
stock appears to be less than 10 percent 
of the PBR. Therefore, fishery mortality 
and serious injury appears to be 
insignificant and approaching a zero 
mortality and serious injury rate. 

(8) Sea otter (WA): Sea otters (WA) are 
managed by the U.S. Fish and Wildlife 
Service. According to the Service’s 2008 
SAR, the Makah Northern Washington 
marine set-gillnet fishery seriously 
injured or killed 11 sea otters over a 
period of 13 years between 1988 and 
2001 (2008 SAR) and 2 sea otters in 
2004 (Makah Indian Tribe self-report). 
The stock has increased at a rate of 8 
percent since 1989. The PBR for this 
stock is 11 per year. The Service was 
unable to determine whether the level of 
human-caused mortalities and serious 
injuries are insignificant and 
approaching a zero mortality and 
serious injury rate, based on a lack of 
information on the level of all sources 
of human-caused serious injury and 
mortality of this stock. However, the 
current population estimate of 1,125 is 
above the lower end of the Optimum 
Sustainable Population (60 percent of 
the maximum carrying capacity for the 
stock) (2008 SAR). 

In addition to the information 
provided in the 2008 SARs, recent self- 
reports from the Makah Indian Tribe 
show additional serious injury and 
mortality of marine mammal stocks not 
yet represented in the SARs (see 
comment 3 above). The Makah Indian 
Tribe’s self-reported data indicate that 
Makah fisheries interacted with three 
marine mammal stocks in 2008 and 
2009. 

(1) In 2009, a gray whale was 
entangled in a Makah fishery and 
released alive. The Eastern North Pacific 
gray whales are currently considered to 
be at the stock’s Optimum Sustainable 
Population size (2008 SAR). 

(2) In 2008, a Steller sea lion was 
killed in a Makah fishery. Based on the 
geographical range of the species, this 
animal was most likely from the Eastern 
stock of Steller sea lions, which is listed 
as threatened under the ESA and 
therefore considered depleted under the 
MMPA. Based on currently available 
data, the minimum estimated U. S. 
commercial fishery-related mortality 
and serious injury for Eastern Steller sea 
lions is less than that 10 percent of the 
stock’s PBR of 200 per year; therefore, 
fishery mortality and serious injury 
appears to be insignificant and 
approaching a zero mortality and 
serious injury rate (2008 SAR). In 
addition, the Eastern Steller sea lion 
population has been consistently 

increasing at an overall annual rate of 
3.1 percent throughout most of the range 
(Oregon to southeastern Alaska), which 
may indicate that this stock is reaching 
Optimum Sustainable Population size 
(2008 SAR). 

(3) In 2008, 3 harbor porpoises were 
killed in a Makah fishery. While the 
stock is unknown, based on the 
geographic range of the stock and the 
location of the Makah fisheries, the 
animals were either part of the OR/WA 
coast stock or the WA Inland Waters 
stock. As stated above, the PBR for this 
OR/WA coast stock is 277 and the 
minimum estimated fishery mortality 
and serious injury for this stock appears 
to be less than 10 percent of the PBR. 
Therefore, fishery mortality and serious 
injury appears to be insignificant and 
approaching zero mortality and serious 
injury rate. Also stated above, while the 
status of the WA Inland Waters stock 
relative to its Optimum Sustainable 
Population level and population trends 
is unknown, the uncorrected estimate of 
abundance in Washington inland waters 
was significantly greater in 2002–2003 
than in 1996 (2008 SARs). 

NMFS will continue to work closely 
with the affected tribal governments on 
a government-to-government basis to 
gather data on injuries and mortalities of 
marine mammals incidental to tribal 
fisheries. 

General Comments 
Comment 6: The MMC recommended, 

based on their recommendation that 
tribal fisheries be included on the LOF 
(comment/response 2 above), that 
NMFS notify all treaty tribes believed to 
be engaged in hunting that any directed 
taking of marine mammals requires 
authorization under the MMPA. In 
reviewing the SARs prepared by NMFS 
under section 117 of the MMPA, the 
MMC noted that tribal hunting of harbor 
seals and California sea lions is 
included as a possible source of 
mortality. The MMC asserted that if 
such hunting is in fact ongoing, it would 
be subject to the same analysis as the 
proposed taking of gray whales at issue 
in Anderson v. Evans and would 
presumably require authorization under 
the MMPA. 

Response: NMFS acknowledges this 
comment; however, this comment is not 
applicable to the LOF rulemaking at 
hand. The LOF categorizes fisheries 
based solely on the incidental, not 
intentional, serious injury and mortality 
to marine mammals. However, this 
comment is relevant to the SARs 
rulemaking process; therefore, NMFS 
will address this comment as part of the 
comments received during the comment 
period for the proposed 2009 SARs 
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(June 26, 2009–September 24, 2009; 
overlapping with the comment period 
for the proposed 2010 LOF). 

Comment 7: The MMC recommended 
NMFS incorporate into the applicable 
SARs language similar to that included 
in the SAR for the Washington stock of 
sea otters prepared by the U.S. Fish and 
Wildlife Service to clarify that, in 
accordance with the ruling in Anderson 
v. Evans, any such taking requires 
authorization under the MMPA. 

Response: NMFS acknowledges this 
comment; however, this comment is not 
applicable to the LOF rulemaking at 
hand. This comment is relevant to the 
SARs rulemaking process; therefore, 
NMFS will address this comment as 
part of the comments received during 
the comment period for the proposed 
2009 SARs (June 26, 2009–September 
24, 2009; overlapping with the comment 
period for the proposed 2010 LOF). 

Comment 8: The Garden State 
Seafood Association (GSSA) requested 
that NMFS provide the number of 
vessels which reported landings for 
specific fisheries and gear types, along 
with estimated number of vessels or 
persons in individual fisheries currently 
reported on the LOF. The GSSA noted 
that this information would be 
specifically pertinent when considering 
the ‘‘Mid Atlantic mid-water trawl’’ 
fishery and the ‘‘Northeast mid-water 
trawl’’ fishery. The GSSA stated that 
recently the number of vessels who 
reported landings using a mid-water 
trawl in the Mid-Atlantic was 
approximately 17 vessels. 

Response: NMFS agrees that 
including information on the number of 
vessels landing catches to compare to 
the estimated number of permit holders 
could be helpful for providing an 
accurate description of effort in each 
fishery. However, while this 
information is readily available for some 
fisheries, gathering this information in 
other fisheries may be more 
complicated. It is unclear if the 
information would be readily available 
from state agencies. NMFS will consult 
with the responsible state agencies and 
consider incorporating this additional 
data for each fishery in future LOFs. 

Comment 9: The CBD reiterated a 
comment made on the 2009 LOF that 
the LOF lists over 40 fisheries that are 
known to interact with ESA-listed 
marine mammals. Only one fishery, the 
‘‘CA/OR thresher shark/swordfish drift 
gillnet’’ fishery, has authorization to 
take ESA-listed marine mammals. The 
CBD asserted that each of the other 
fisheries is therefore operating in 
violation of the both the ESA and 
MMPA. The CBD further asserted that 
NMFS must either issue permits for 

these fisheries authorizing take under 
these statutes, or take appropriate 
enforcement action, including, as 
necessary, closure of the fisheries, to 
ensure such illegal take does not 
continue to occur. 

Response: NMFS received a similar 
comment on the 2009 LOF. As noted in 
NMFS’ response to comments in the 
final 2009 LOF (73 FR 73032, December 
1, 2008; comment/response 2), the 
CBD’s comment refers to how NMFS 
authorizes takes of ESA listed marine 
mammals incidental to commercial 
fishing. The MMPA requires fishermen 
to obtain a permit granted under section 
101(a)(5)(E) of the MMPA if they 
participate in a fishery that takes ESA- 
listed marine mammals. A 101(a)(5)(E) 
permit does not authorize the operation 
of a fishery. Instead, a 101(a)(5)(E) 
permit authorizes the incidental take of 
ESA-listed marine mammals in 
commercial fisheries, if certain 
provisions are met. Any incidental take 
of an ESA-listed species in an otherwise 
legally-operating fishery, without a 
101(a)(5)(E) permit, is not authorized. If 
an ESA-listed species is taken by a 
fishermen in a fishery that has not been 
granted a MMPA 101(a)(5)(E) permit, 
then the fisher may be subject to 
enforcement proceedings. 

NMFS acknowledges that the LOF 
includes fisheries in which ESA-listed 
species are listed as incidentally killed 
or injured, but for which NMFS has not 
issued a permit under section 
101(a)(5)(E) of the MMPA. To issue a 
permit under section 101(a)(5)(E) of the 
MMPA, NMFS must determine that (1) 
the incidental mortality and serious 
injury from commercial fisheries will 
have a negligible impact on such species 
and stocks; (2) a recovery plan has been 
developed or is being developed for 
such species or stock pursuant to the 
ESA; and (3) where required under 
section 118 of the MMPA, a monitoring 
program is established, vessels engaged 
in such fisheries are registered, and a 
take reduction plan has been developed 
or is being developed for such species 
or stock. NMFS is continuing this 
process of making these determinations 
in various fisheries on the LOF. Since 
the publication of the final 2009 LOF, 
NMFS has been reviewing available 
bycatch data for ESA-listed species in 
fisheries on the LOF. 

Comment 10: The CBD reiterated a 
comment made on the 2008 and 2009 
LOFs that the proposed 2010 LOF 
includes a table of fisheries subject to 
take reduction teams. While CBD found 
this table is very useful, they noted that 
there are Category I and II fisheries not 
yet subject to take reduction teams that 
also meet the statutory criteria for the 

convening of such teams. The CBD 
asserted that Category I and II fisheries 
not yet subject to take reduction teams 
which interact with strategic stocks 
must have take reduction teams 
promptly convened. The CBD viewed 
the Hawaii pelagic longline fishery as 
the highest priority for such a team as 
take continues to exceed PBR for the 
false killer whale. 

Response: NMFS received similar 
comments on the 2008 and 2009 LOFs. 
As noted in the responses to comments 
on the 2008 LOF (72 FR 66048, 
November 27, 2007; comment/response 
6) and 2009 LOF (73 FR 73032, 
December 1, 2008; comment/response 
3), at this time, NMFS’ resources for 
TRTs are fully utilized and new TRTs 
will be initiated when additional 
resources become available. When 
NMFS lacks sufficient funding to 
convene a TRT for all stocks that 
interact with Category I and II fisheries, 
NMFS will give highest priority for 
developing and implementing new take 
reduction plans to species and stocks 
whose level of incidental mortality and 
serious injury exceeds PBR, has a small 
population size, and are declining most 
rapidly, pursuant to MMPA section 
118(f)(3). 

Comment 11: The CBD reiterated a 
comment made on the 2009 LOF that 
the LOF once again includes ‘‘Marine 
Aquaculture Fisheries’’ as Category III 
fisheries. As stated in the past, the CBD 
does not believe aquaculture facilities 
are properly considered ‘‘commercial 
fishing operations’’ eligible for the take 
authorization contained in Section 118 
of the MMPA. The CBD asserted that 
these facilities and activities, to the 
degree they interact with marine 
mammals, should be subject to the take 
prohibitions and permitting regimes 
contained in Section 101 of the MMPA. 

Response: NMFS received a similar 
comment on the 2009 LOF. As noted in 
the responses to comments on the 2009 
LOF (73 FR 73032, December 1, 2008; 
comment/response 5), eight aquaculture 
fisheries are listed on the MMPA LOF, 
all as Category III fisheries. NMFS’ 
regulations implementing section 118 of 
the MMPA (50 CFR 229) specifically 
include aquaculture as a commercial 
fishing operation. The regulations in 50 
CFR 229.2 define a ‘‘commercial fishing 
operation’’ as ‘‘the catching, taking, or 
harvesting of fish from the marine 
environment * * * The term includes 
* * * aquaculture activities.’’ Further, 
‘‘fishing or to fish’’ is defined as ‘‘any 
commercial fishing operation.’’ 
Therefore, aquaculture fisheries are 
considered commercial fisheries that are 
managed under section 118 of the 
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MMPA, including inclusion on the 
annual LOF. 

Comment 12: Consistent with its 
recommendations regarding the 2005 
through 2009 LOFs, the MMC reiterated 
its previous recommendation that 
NMFS indicate the level of observer 
coverage for each fishery as part of the 
LOF. 

Response: NMFS received similar 
comments on the 2005 through 2009 
LOFs. As noted in the responses to 
comments on the 2005 LOF (71 FR 247, 
January 2, 2006; comment/response 6), 
2006 LOF (71 FR 48802, August 22, 
2006; comment response 4), 2007 LOF 
(72 FR 14466, March 28, 2007; 
comment/response 8), 2008 LOF (72 FR 
66048, November 27, 2007; comment/ 
response 4), and 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 1), NMFS continues to feel that 
the LOF is not the appropriate avenue 
for reporting this data because it will 
confuse rather than clarify if presented 
without all the associated information 
supplied in the SARs. Also, the LOF is 
not meant to be redundant to the SARs, 
but to base fishery classifications based 
on the information presented in the 
SARs. 

NMFS continues to agree that 
observer coverage information would be 
useful for the reader to reference when 
determining whether a given fishery 
was adequately observed and no marine 
mammals were taken or the fishery was 
not adequately observed and mortality 
and serious injury may have occurred 
but were not documented. Therefore, 
NMFS is developing summaries for each 
Category I and II fishery on the LOF, 
which include a description of each 
fishery, the history of the fishery and it’s 
interactions with marine mammals, and 
the level of observer coverage in recent 
years. When completed, these 
summaries will be placed on the NMFS 
Office of Protected Resources website 
for easy public access, the citation for 
which will be included in each LOF. 
NMFS hopes to have these summaries 
available for reference during the public 
comment period on the 2011 LOF. 

NMFS also continues to refer readers 
to the SARs and the National Observer 
Program for information on observer 
coverage. The SARs can be accessed 
through the NMFS Office of Protected 
Resources’ Web site at http:// 
www.nmfs.noaa.gov/pr.sars/. 
Additional information can also be 
found on the National Observer Program 
Web site at http://www.st.nmfs.gov/st4/ 
nop/. 

Comment 13: The Marine 
Conservation Alliance (MCA) stated that 
there is a significant legal and structural 
issue associated with the fishery 

categorization process which is 
completely ignored by NMFS. The MCA 
asserted that the formula NMFS has 
developed for placing fisheries into 
Category I, II, or III is arbitrary and 
capricious and may well violate the 
equal protection and due process 
clauses of the U.S. Constitution. The 
MCA asserted that if a fishery is the 
only one interacting with a strategic 
marine mammal stock and it is 
responsible for the serious injury or 
death of 1 percent of the PBR, the 
fishery is placed into Category III and 
subject to no further regulation under 
this section of the MMPA. However, the 
MCA stated that if a second and new 
fishery enters the scene and it is 
responsible for taking 10 percent or 
more of the PBR, then the first fishery, 
which a moment ago was determined to 
be having no impact on the marine 
mammal stock, is suddenly transformed 
into a fishery having a significant 
impact and a fishery that must be 
subject to additional regulation as a 
Category II fishery. The MCA asserted 
that the regulations provide that if only 
one fishery is interacting with a strategic 
marine mammal stock, and it is 
responsible for 10 percent or less of the 
PBR, then it is a Category III fishery 
since it, together with all other fisheries 
interacting with that marine mammal 
stock, is responsible for the serious 
injury and mortality of 10 percent or 
less of the PBR. The MCA asserts that 
classifying fisheries into Categories II or 
III based on such methodology is 
inconsistent and arbitrary. 

Response: The current fishery 
classification system continues to be 
widely accepted as accurate by NMFS, 
the scientific community, 
environmental organizations and the 
fishing industry. As noted in a response 
to a similar comment on the 2008 LOF 
(72 FR 66048, November 27, 2007; 
comment/response 7), NMFS 
implemented the LOF fishery 
classification criteria in the final 
regulations to implement the 1994 
amendments to the MMPA (60 FR 
45086, August 30, 1995) after ample 
consideration of comments and 
suggestions from the public. NMFS 
refers the reader to the response to 
comments 5 through 9 in that rule for 
a detailed explanation of the reasoning 
for setting the dividing thresholds 
between Category II and III as 1 percent 
of PBR. NMFS also finalized an 
Environmental Assessment (EA) in 
August 1995, to analyze the impacts of 
the regulations implementing the 1994 
amendments on the environment and 
the public. NMFS finalized a revised EA 
in December 2005 on the process of 

classifying U.S. commercial fisheries. A 
full copy of the updated 2005 EA can be 
found at http://www.nmfs.noaa.gov/pr/ 
pdfs/interactions/loflea.pdf. 

The fishery classification criteria 
consider the rate of incidental serious 
injury and mortality of marine mammals 
in commercial fisheries on a stock 
specific basis. Therefore, the rate of 
interaction of a fishery with a marine 
mammal stock with a low PBR can be 
significant even if it appears to be a 
minimal problem based on the size of 
the fishery or frequency of the 
interactions. The chosen approach 
allows NMFS to focus management 
actions where fishery interactions have 
a significant negative effect on the 
population. In addition to the 1 percent 
threshold, the definitions of Category II 
and III fisheries include qualitative 
criteria that allow the Assistant 
Administrator for Fisheries to place a 
fishery into Category II or III in the 
absence of reliable information. These 
qualitative criteria will allow the 
Assistant Administrator to take into 
consideration cases where the PBR level 
for a particular stock is very low and/ 
or where the level of incidental 
interaction with commercial fisheries is 
low and not likely to delay the 
population’s attainment of its Optimum 
Sustainable Population. See the general 
description of the two-tiered scheme 
and qualitative criteria that may be used 
to classify a fishery in the preamble in 
this rule under Fishery Classification 
Criteria. 

Comments on High Seas Fisheries 
Comment 14: The CBD reiterated 

previous concerns that the Commission 
for the Conservation of Antarctic Marine 
Living Resources (CCAMLR) fisheries 
are listed in the LOF as Category II 
fisheries. The CBD asserted that the 
CCAMLR trawl fishery for krill should 
be listed as Category I. The CBD noted 
that a 2006 Federal Register notice 
indicated that observer data from three 
vessels, including a U.S. flagged vessel, 
reported that 95 fur seals were caught in 
the 2004/2005 season and 156 fur seals 
were caught in the 2003/2004 season in 
two CCAMLR areas (71 FR 39642, 
39646, July 13, 2006). The CBD also 
noted that the Final Programmatic 
Environmental Impact Statement (EIS) 
for CCAMLR fisheries noted that a 
single U.S.-flagged krill vessel killed 
138 Antarctic fur seals in a five-week 
period in 2004. The CBD asserted that 
this fishery is clearly not operating at a 
‘‘zero mortality and serious injury rate’’ 
and must be listed in the LOF as a 
Category I fishery. 

Response: NMFS received similar 
comments on the 2008 and 2009 LOFs. 
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As noted in the responses to comments 
on the 2008 LOF (72 FR 66048, 
November 27, 2007; comment/response 
5) and 2009 LOF (73 FR 73032, 
December 1, 2008; comment/response 
9), and in the final rule implementing 
measures adopted by CCAMLR (72 FR 
48496, August 23, 2007; comment/ 
response 29), the CCAMLR trawl fishery 
for krill does not qualify as a Category 
I fishery. 

To be considered Category I, a fishery 
must have a serious injury or mortality 
rate of marine mammals at greater than 
50 percent of a stock’s PBR level (50 
CFR 229.2). While NMFS does not have 
sufficient information to calculate PBR 
level for marine mammal stocks found 
outside of the U.S. waters, including 
Antarctic fur seals, there is available 
information on the relative abundance 
of this species. The relative abundance 
of Antarctic fur seals was estimated as 
1.5 million in 1990 and is thought to 
have since increased to over 4 million 
(CCAMLR Final Programmatic EIS, 
October 2006). Further, at the 2006 
Antarctic Treaty Consultative Meeting, 
the Antarctic Treaty Parties delisted the 
Antarctic fur seal from its listed of 
Specially Protected Species. The 
delisting reflected the much-increased 
abundance of fur seals. In 2003/2004, a 
total of 158 Antarctic fur seals were 
observed taken by the single U.S.- 
permitted trawl krill fishing vessel in 
the CCAMLR region, 142 of which were 
mortalities. As a result, a permit 
provision was added requiring the use 
of a seal excluder device and any other 
gear modifications or fishing practice 
that reduces or eliminates Antarctic fur 
seal bycatch. In the 2004/2005 fishing 
season the U.S. vessel used the required 
seal excluder device; and, as a result, 24 
Antarctic fur seals were incidentally 
taken, 16 of which were mortalities 
(2005 Report of the CCAMLR Scientific 
Committee). This modification would be 
a requirement of any CCAMLR fishing 
permit NMFS would issue to the vessel. 
Ninety-five fur seals were reported 
caught during fishing operations in 
2005/2006, during which time no U.S. 
krill trawl vessel was operating. Given 
the large estimated abundance of 
Antarctic fur seals, the current low rate 
of incidental serious injury and 
mortality would likely be well below 50 
percent of PBR if NMFS were to 
calculate a PBR for this stock. Therefore, 
the fishery does not qualify as a 
Category I fishery. In addition, no U.S. 
vessels have participated in this fishery 
in recent years and NMFS has not 
received any requests for a permit to 
participate in this fishery in the 
upcoming fishing season. 

Comment 15: In comments on the 
proposed 2009 LOF, the CBD raised the 
concern that NMFS was treating single 
fisheries that have both a high seas and 
within-EEZ component as two separate 
fisheries for LOF purposes. The CBD 
was pleased that NMFS has clarified 
that the high seas operations of certain 
fisheries are extensions or components 
of existing fisheries operating in U.S. 
waters and therefore injure and kill the 
same marine mammal species and share 
the same LOF category. The CBD noted 
that this change reduces the risk that the 
total marine mammal take from such a 
fishery may be inappropriately 
apportioned into two separate fisheries 
(the high seas and non-high seas 
components of a single fishery) and 
therefore result in an underestimation of 
the true environmental effect, and LOF 
classification, of what is more properly 
considered a single fishery. 

Response: NMFS will continue to 
include language in the preamble of 
future LOFs to clarify that many 
fisheries operate in both U.S. waters and 
on the high seas, creating some overlap 
between the fisheries listed in Tables 1 
and 2 and those in Table 3. In these 
cases, the high seas component of the 
fishery is not considered a separate 
fishery, but an extension of the same 
fishery operating within U.S. waters 
(listed in Table 1 or 2). NMFS will 
continue to designate those fisheries in 
Tables 1, 2, and 3 by an ‘‘*’’ after the 
fishery’s name. 

Comment 16: The MMC supported 
NMFS’ inclusion of high-seas fisheries 
on the LOF. The MMC noted that the 
descriptions and evaluations of high- 
seas fisheries on the LOF highlight the 
lack of data on both the status and the 
incidental take of marine mammals 
outside the U.S. EEZ, a lack of data that 
is not surprising because current U.S. 
marine mammal stock assessment 
programs are focused on U.S. waters. 
The MMC commented that gathering 
data to support the management of high- 
seas fisheries will be difficult but will 
provide many ancillary benefits, 
including the development of useful 
tools for managing transboundary 
stocks. Therefore, the MMC reiterated 
its previous recommendation that 
NMFS develop and implement the 
research and monitoring programs 
needed to manage high-seas fisheries in 
a manner consistent with the 
requirements of the MMPA and the 
High Seas Driftnet Fishing Moratorium 
Protection Act. 

Response: NMFS continues to agree 
that the development of a research and 
monitoring plan to manage high seas 
fisheries in a manner consistent with 
the requirements of the MMPA will 

require novel stock assessment 
techniques and the development, and/or 
continuation, of international 
partnerships (please see the 2009 LOF, 
74 FR 73032, December 1, 2008; 
comment/response 8). NMFS is 
currently developing a strategic action 
plan for addressing international marine 
mammal conservation issues, including 
the need to gather the necessary data 
and strengthen international 
partnerships to effectively manage 
marine mammal bycatch in domestic 
and foreign high seas fisheries. 

Comment 17: The Hawaii Longline 
Association (HLA) stated that NMFS 
should use fishery- and marine 
mammal-specific information to classify 
high seas fisheries according to their 
interactions and, where such 
information is not available, should 
designate high seas fisheries as Category 
II regardless of the classification of their 
EEZ components. The HLA asserted 
that, as a threshold matter, the proposed 
LOF arbitrarily and inaccurately 
justifies its categorization of the high 
seas deep-set fishery on the assumption 
that the fishery interacts with the so- 
called ‘‘pelagic’’ false killer whale stock. 
The HLA noted that by NMFS’s 
definition, the ‘‘pelagic’’ false killer 
whale stock occurs only in the U.S. EEZ 
- an area that does not include the high 
seas. The HLA stated that NMFS is 
arbitrarily picking and choosing when 
and where it will split or combine 
artificially-constructed false killer whale 
stocks for purposes of estimating 
abundance and establishing a given 
fishery’s rate of interaction with the 
stock (and, hence, the fishery’s LOF 
categorization). The HLA asserted that 
either NMFS must acknowledge that all 
false killer whales outside the ‘‘insular’’ 
zone belong to the Eastern North Pacific 
stock, the size of which is unknown, or 
it must consistently apply its arbitrary 
and scientifically unsound ‘‘pelagic’’ 
stock definition. 

The HLA also commented that recent 
reports call into question the proposed 
LOF’s assumption that the high seas 
deep-set fishery interacts with 
noncoastal marine mammals to the same 
extent as the U.S. EEZ fishery (Forney 
and McCracken, 2008), and suggest that 
false killer whales may be sufficiently 
abundant on the high seas between 
Hawaii and Palmyra Atoll that already 
low deep-set fishery interaction rates 
may warrant at least a Category II 
classification (Barlow and Rankin, 
2007). 

Response: This comment questions: 
(1) NMFS’ criteria for classifying high 
seas fisheries in general; (2) The manner 
in which NMFS classifies the high seas 
portion of the HI-based deep-set 
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longline fishery (the ‘‘Western Pacific 
pelagic deep-set longline’’) based on 
serious injury and mortality levels of 
false killer whales (HI pelagic stock); 
and (3) Information regarding false killer 
whale stock delineation, and false killer 
whale abundance and fishery takes on 
the high seas. NMFS responded to a 
similar comment in the final 2009 LOF 
(73 FR 73032, December 1, 2008; 
comment/response 11). 

(1) The first part of this comment 
questioned NMFS’ criteria for 
classifying high seas fisheries. NMFS 
agrees that fisheries should be classified 
on the LOF according to their 
interactions with marine mammals. 
Although information on interaction 
rates (per trip or per set) are available 
for the high seas deep-set and shallow- 
set fisheries, PBR levels for marine 
mammal stocks on the high seas are not 
available. This is because, as mandated 
by Section 117 of the MMPA (16 U.S.C. 
1386), NMFS prepares SARs and 
calculates PBR levels for marine 
mammal stocks occurring ‘‘in waters 
under the jurisdiction of the United 
States.’’ NMFS does not generally 
develop SARs or calculate PBR levels 
for stocks on the high seas; therefore, 
NMFS does not possess the same 
information to categorize high seas 
fisheries as is used to categorize 
fisheries operating within U.S. waters. 

As stated in the preamble of the 
proposed 2010 LOF (74 FR 27739, June 
11, 2009), many fisheries operate in 
both U.S. waters and on the high seas, 
and fishing gears and methods in these 
fisheries remain virtually unchanged on 
either side of the 200 nmi EEZ 
boundary. In these cases, the high seas 
component of the fishery (Table 3) is not 
considered a separate fishery, but an 
extension of a fishery operating within 
U.S. waters (listed in Table 1 or 2). 
NMFS designates those fisheries in 
Tables 1, 2, and 3 by a ‘‘*’’ after the 
fishery’s name. While NMFS recognizes 
it is somewhat confusing to include 
different components of the same 
fishery in two tables on the LOF, listing 
the two components separately on two 
tables is necessary because of 
differences in the Federal permitting 
systems for vessels permitted to operate 
only within U.S. waters versus those 
permitted to operate within U.S. waters 
and on the high seas. 

(2) The second part of this comment 
questioned the manner in which NMFS 
classifies the high seas portion of the HI- 
based deep-set longline fishery (the 
‘‘Western Pacific pelagic deep-set 
longline’’) based on serious injury and 
mortality levels of false killer whales (HI 
pelagic stock). As stated in the preamble 
of the proposed 2010 LOF, a fishery is 

categorized on the LOF at its highest 
level of classification (e.g., a fishery 
qualifying for Category II for one marine 
mammal stock and a Category I for 
another stock, will be listed as Category 
I). This also applies to fisheries that 
operate over a large geographic range. 
The entire fishery is categorized on the 
LOF at its highest level of classification, 
regardless of where marine mammal 
interactions occur within the fishery’s 
range. Since the ‘‘Western Pacific 
pelagic deep-set longline’’ and ‘‘HI 
deep-set (tuna target)’’ are two 
components of the same fishery, 
distinguished from each other only by 
which side of the 200 nmi EEZ 
boundary they operate, and the 
component of the fishery operating in 
U.S. waters is classified as Category I, 
the high seas component of the fishery 
is also classified as Category I. 

If NMFS receives information 
indicating that the high seas component 
of a fishery operates significantly 
differently than the component 
operating within U.S. waters, NMFS 
would consider splitting that fishery 
into two fisheries. However, the fishing 
operations of the high seas component 
of this fishery are not significantly 
different than fishing operations within 
the U.S. EEZ, and a single vessel may 
set both within the U.S. EEZ waters and 
on the high seas. Therefore, splitting 
these components into separate 
fisheries, and classifying them 
separately, is not warranted. 

(3) The third part of this comment is 
related to information regarding false 
killer whale stock delineation, and false 
killer whale abundance and fishery 
takes on the high seas. The commenter 
is correct in that NMFS currently 
defines the pelagic stock of false killer 
whales as occurring from 75nmi to the 
EEZ boundary (2008 SAR). However, 
these animals are thought to move 
across the EEZ boundary into the high 
seas. NMFS truncated the stock 
boundary as ending at the 200nmi EEZ 
line because of the mandate in section 
117 of the MMPA (16 U.S.C. 1386) for 
NMFS to create SARs and calculate PBR 
levels for marine mammal stocks 
occurring ‘‘in waters under the 
jurisdiction of the United States.’’ While 
NMFS does not gather detailed 
abundance information for the entire 
range of Hawaiian false killer whales, 
NMFS has estimated the density of false 
killer whales on the high seas within the 
area of operation of U.S. longline 
fisheries to be 0.049 animals per 100 
km2, which is not dramatically different 
than the density within the Hawaiian 
EEZ (0.022 animals per 100 km2) 
(Barlow and Rankin 2007). Also, while 
NMFS does not have information on the 

level of bycatch by international vessels 
on the high seas, take rates by U.S. 
vessels on the high seas (0.78 animals 
per 1000 sets) are similar to take rates 
by U.S. vessels within the Hawaiian 
EEZ (0.71 per 1000 sets) (Forney and 
Kobayashi, 2007). No complete 
abundance estimate for false killer 
whales on the high seas is available, but 
an estimate made for part of the high 
seas range of these fisheries is 906 (C.V. 
= 0.68), which would result in a PBR of 
5.2 false killer whales for all U.S. and 
international fisheries combined. The 
estimated mortality and serious injury 
of false killer whales by U.S. vessels 
operating on the high seas is 5.4 animals 
per year (Draft 2009 SAR), which 
already exceeds the PBR, without taking 
into account international takes. 

Comment 18: The HLA stated that the 
proposed 2010 LOF nowhere mentions 
longline fishing in and around Palmyra 
Atoll, Johnston Atoll and other U.S. 
possessions in the Pacific Ocean. The 
HLA noted that the 2008 false killer 
whale SAR estimates a population size 
of 1,329 animals for the Palmyra Atoll 
stock, butt is not clear how the proposed 
2010 LOF takes into account, in any 
manner, longline fishing in U.S. waters 
around these possessions. The HLA 
asked if the proposed LOF intended to 
include these animals in its ‘‘pelagic’’ 
false killer whale stock definition? Or, 
are fisheries in these areas considered 
part of the deep-set fishery or a separate 
longline fishery (which then should be 
separately categorized)? The HLA then 
asked, if the former, why is the fishery 
categorized based only upon a 
population estimate and PBR that does 
not include the Palmyra population 
estimate? The HLA asserted that NMFS 
should clarify these issues in the final 
2010 LOF, particularly because false 
killer whale stock estimates exist for 
Palmyra Atoll and Johnston Atoll and 
could be used to derive a PBR that could 
be measured against observer data for 
longline fishing in those waters. 

Response: As stated in the response to 
a similar comment on the 2009 LOF (73 
FR 73032, December 1, 2008; comment/ 
response 12), NMFS considers U.S. 
vessels deep-set longline fishing in U.S. 
waters around Palmyra Atoll, Johnston 
Atoll, and other U.S. Territories in the 
Pacific Ocean as operating in the same 
fishery, the ‘‘HI deep-set (tuna target) 
fishery’’ (and/or its high seas 
component, the ‘‘Western Pacific 
pelagic deep-set longline’’). The fishery 
description provided in the final 2008 
LOF (72 FR 66048, November 27, 2007), 
states that Hawaii-based longline fishing 
effort takes place over a huge geographic 
range extending north-south from 40° N. 
lat. to the equator and east-west from 
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Kure Atoll to as far as 135° W. long., 
with fishing for tunas primarily 
occurring around the main Hawaiian 
Islands and south of the Hawaiian 
Islands. 

In the final 2008 SARs, there were 
three recognized false killer whale 
stocks in the Pacific Islands region, 
including the Palmyra stock: (1) the 
Hawaii insular stock, and (2) the Hawaii 
pelagic stock, and (3) the Palmyra stock. 
The status of false killer whales in 
Palmyra Atoll EEZ waters relative to the 
Optimal Sustainable Population is 
unknown, and there are insufficient 
data to evaluate trends in abundance. 
The rate of mortality and serious injury 
to false killer whales within the Palmyra 
Atoll EEZ in the Hawaii-based longline 
fishery (0.3 animals per year) does not 
exceed the PBR (6.4) for this stock. The 
total fishery mortality and serious injury 
for Palmyra Atoll false killer whales is 
less than 10 percent of PBR. Additional 
injury and mortality of false killer 
whales is known to occur in U.S and 
international longline fishing operations 
in international waters, and the 
potential effect on the Palmyra stock is 
unknown. 

The ‘‘HI deep-set (tuna target) 
longline’’ fishery is classified as a 
Category I fishery based on its 
interactions resulting in serious injury 
and mortality levels that exceed the PBR 
of the Hawaii pelagic stock of false killer 
whales. As noted in the response to 
comment 17, a fishery is categorized on 
the LOF based at its highest level of 
classification. Therefore, while the rate 
of mortality and serious injury to false 
killer whales within the Palmyra Atoll 
EEZ in the Hawaii-based longline 
fishery does not warrant a Category I 
classification, the fishery remains a 
Category I based on serious injury and 
mortality levels of the pelagic stock of 
false killer whales. 

Commercial Fisheries in the Pacific 
Ocean 

Comment 19: The MCA believed that 
NMFS’ proposed 2010 classification of 
fisheries incorrectly designates the 
‘‘Bering Sea Aleutian Islands (‘‘BSAI’’) 
Pollock trawl’’ and the ‘‘BSAI flatfish 
trawl’’ fisheries as Category II fisheries. 
The MCA noted that the ‘‘BSAI flatfish 
trawl’’ fishery is classified as Category II 
because of interactions with the western 
stock of Steller sea lions, and the ‘‘BSAI 
Pollock trawl’’ fishery is classified as 
Category II because of interactions with 
the western stock of Steller sea lions; 
eastern North Pacific, Gulf of Alaska, 
BSAI transient killer whales; central 
North Pacific humpback whales; and 
western North Pacific humpback 
whales. The MCA stated that, with 

respect to the two fisheries at issue, the 
data and analyses on which NMFS 
relied to calculate the PBR and mortality 
and serious injury rates are flawed. The 
MCA further stated that by utilizing this 
flawed data, NMFS has seemingly made 
an arbitrary and capricious decision not 
to use the best scientific data available. 

The MCA provided reasoning, 
research results, and literature citations 
to support the assertion that the data 
used for stock delineations, PBR 
calculations, and mortality and serious 
injury calculations in the final 2008 
SARs (for the marine mammal stocks 
listed in the previous paragraph) are 
flawed. The MCA stated that NMFS 
double counts mortalities and injuries 
because of the procedure NMFS uses to 
calculate marine mammal bycatch 
(including incorporating all observed 
and unobserved fishing sets into 
analyses and counting mortality and 
serious injury twice for certain stocks). 
The MCA commented that relying on 
the flawed SARs has caused NMFS to 
understate the PBR for marine mammal 
stocks. The MCA asserted that the errors 
in the PBR calculations in the SARs 
require that these errors be corrected 
and PBRs recalculated before NMFS 
proceeds with any final LOF 
designations. 

Response: NMFS acknowledges this 
comment; however, this comment is not 
applicable to the LOF rulemaking 
process at hand. This comment is 
concerned with the calculation of PBRs 
and mortality and serious injury rates, 
which NMFS’ reports in the annual 
SARs. NMFS then categorizes fisheries 
on the LOF based on the information 
presented in the SARs. NMFS does not 
complete any PBR or serious injury and 
mortality-related analysis in the LOF 
rulemaking process. Also, this comment 
references information in the final 2008 
SARs, which is not relevant to the 
proposed 2009 SARs rulemaking public 
comment period that overlapped with 
the proposed 2010 LOF comment period 
and was therefore not directed to the 
SARs for consideration in the 2009 
SARs rulemaking process. The 
commenter may resubmit these 
comments during the next SARs open 
public comment period. 

Comment 20: The MCA stated that 
there is a serious disconnect between 
the proposed 2010 LOF and the SARs. 
In the proposed 2010 LOF, NMFS stated 
the ‘‘BSAI Pollock trawl’’ fishery is 
placed into Category II in part because 
of interactions with the central and 
western North Pacific stocks of 
humpback whales (74 FR at 27752, June 
11, 2009). The MCA stated that the SAR 
assigns 100 percent of the fisheries 
related mortality for these two stocks of 

humpback whales to other fisheries. The 
MCA noted that the SAR never 
mentions the ‘‘BSAI Pollock trawl’’ 
fishery as causing humpback whale 
deaths or serious injury (final 2008 SAR 
at page 165, 173). The MCA asserted 
that since the LOF is based on the SAR, 
the ‘‘BSAI Pollock trawl’’ fishery cannot 
be placed in Category II based on 
humpback whale interactions that are 
not reported in the SAR. 

Response: The classification of a 
fishery as a Category II fishery is based 
on the annual mortality and serious 
injury of a stock in a given fishery 
exceeding 1 percent and less than 50 
percent of the PBR level (72 FR 66048, 
27 November 2007). While there are 
known historical interactions between 
the BSAI pollock trawl fishery and the 
central and western North Pacific stocks 
of humpback whales, these interactions 
are not the basis for classifying the 
‘‘BSAI Pollock trawl’’ fishery as a 
Category II fishery (i.e., the level of 
serious injury and mortality of these 
stocks in the ‘‘BSAI Pollock trawl’’ 
fishery is below 1 percent of the stocks’ 
PBR levels). The continued inclusion of 
the superscript ‘‘1’’ following these 
stocks in this fishery on Table 1 was a 
typographical error, which NMFS has 
corrected in this final rule. The Tier 1 
approach to classifying fisheries 
considers the cumulative fishery 
mortality and serious injury for a 
particular stock; however, Tier 2 
classification of fisheries considers 
fishery-specific mortality and serious 
injury for a particular stock. A fishery is 
typically categorized on the LOF at its 
highest level of classification. In the 
‘‘BSAI Pollock trawl’’ fishery, the 
estimated annual level of serious injury 
and mortality of the Eastern North 
Pacific, Gulf of Alaska, Aleutian Islands, 
and Bering Sea transient killer whale 
stock is 0.4, or 12.9 percent of PBR (PBR 
is 3.1), and the western Steller sea lion 
stock is 3.8, or 1.6 percent of PBR (PBR 
is 234). Therefore, this fishery is 
classified as a Category II fishery under 
the Tier 2 approach to fishery 
classification. 

Comment 21: The MMC and the CBD 
recommended the ‘‘Gulf of Alaska 
sablefish longline’’ fishery be elevated 
above a Category III. The CBD based this 
recommendation on frequent 
interactions with sperm and killer 
whales, qualifying this fishery for 
Category I or II. The MMC noted the 
2008 SARs indicate that observers 
reported that three sperm whales were 
seriously injured in this fishery in 2006. 
The MMC asserted that, given the 
estimated number of injuries or deaths 
based on 2002 to 2006 data, NMFS’ 
inability to calculate a potential 
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biological removal level for the North 
Pacific sperm whale stock is not a 
sufficient basis for maintaining the 
current Category III classification for 
this fishery. The MMC further noted 
that NMFS is unable to estimate PBR 
levels for 57 percent of the marine 
mammal stocks that occur in Alaska 
because of inadequate or outdated data. 
The MMC asserted that NMFS cannot 
continue to use this lack of information 
as the basis for failing to classify 
fisheries that incidentally kill or 
seriously injure marine mammals. Doing 
so is inconsistent with NMFS’ own 
guidance for addressing such situations, 
which directs placement in category II 
when the available information is not 
sufficient to categorize a fishery 
accurately (74 FR at 27740, June 11, 
2009). 

Response: NMFS received similar 
comments on the 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 22). The PBR level for the 
North Pacific sperm whale stock is 
unknown because a reliable abundance 
estimate is not available. NMFS is in the 
process of analyzing bycatch data from 
2007 and 2008 and will re-evaluate the 
category placement for the ‘‘Gulf of 
Alaska sablefish longline’’ fishery on the 
2011 LOF. 

The commenter’s interpretation of 
NMFS’ guidance is not entirely correct. 
NMFS’ guidance provided in the 
preamble of each proposed LOF, 
including the proposed 2010 LOF (74 
FR at 27740, June 11, 2009), states, ‘‘In 
the absence of reliable information 
indicating the frequency of incidental 
mortality and serious injury of marine 
mammals by a commercial fishery, 
NMFS will determine whether the 
incidental serious injury of mortality is 
’occasional’ by evaluating other factors 
such as fishing techniques, gear used, 
methods used to deter marine mammals, 
target species, seasons and areas fished, 
qualitative data from logbooks or fisher 
reports, stranding data, and the species 
and distribution of marine mammals in 
the area, or at the discretion of the 
Assistant Administrator for Fisheries 
(50 CFR 229.2).’’ NMFS has such 
information on some of the ‘‘other 
factors’’ related to the ‘‘Gulf of Alaska 
sablefish longline’’ fishery, such as 
fishing techniques, gear used, and 
qualitative data and stranding data. As 
stated above, NMFS is in the process of 
evaluating available data and will re- 
evaluate the category placement of this 
fishery in the 2011 LOF. 

Comment 22: The MMC and the CBD 
disagreed with NMFS’ proposal to 
reclassify the ‘‘Alaska southeast salmon 
purse seine’’ fishery from Category II to 
Category III based on lack of data 

regarding humpback whale takes. The 
MMC noted that high levels of 
entanglement-related scarring have been 
documented for humpback whales in 
Alaska. The MMC further noted that the 
lack of evidence for interactions does 
not provide a reliable basis for 
reclassifying this fishery to category III 
if NMFS has failed to institute an 
observer program for it. The MMC stated 
that given that the fishery has no 
observer coverage and analogous 
fisheries are known to seriously injure 
humpback whales, NMFS should 
maintain the fishery’s Category II 
classification. 

Response: In this case a 15–year lack 
of evidence of serious injury and 
mortality in this fishery, even in the 
absence of an observer program, is 
enough to warrant its re-categorization. 
Under the annual LOF, fishery 
categories are assigned via NMFS’ well- 
documented process of analyzing 
known or estimated levels of serious 
injury and mortalities relative to a 
stock’s PBR. In some cases, a fishery 
with no recent documented injuries or 
mortalities of marine mammals may be 
classified in Category II by analogy to 
similar gear types in similar areas that 
are known to cause mortality or serious 
injury of marine mammals. However, in 
those instances, additional available 
information (such as stranding data, 
fishermen self-reports, or anecdotal 
information) suggests serious injury or 
mortality of marine mammals may be 
occurring that is likely to exceed the 
Category III threshold. Only marine 
mammal serious injuries and mortalities 
that can be assigned to a specific fishery 
are included in fisheries’ categorization. 
The re-categorization of the ‘‘Southeast 
Alaska purse seine’’ fishery in the 2010 
LOF is consistent with this practice, 
albeit somewhat delayed. NMFS 
delayed the re-categorization of this 
fishery until this year as a precautionary 
measure, and is satisfied at this time 
that this fishery meets the criteria for 
Category III. 

While humpback whale scarring is 
documented in Alaska, at this time there 
is no accepted method to establish a 
reliable rate of fishing-related serious 
injury or mortality from documented 
scarring. Scarring alone is not valid 
evidence for classifying a fishery as 
Category II. Further, in the few cases of 
known serious injury or mortality of 
humpback whales in purse seines in 
Alaska, unique scarring patterns from 
purse seine gear have been shown to be 
easily identifiable. NMFS recognizes 
that the lack of observer coverage due to 
funding constraints is not ideal; 
however, the lack of observer coverage 

along is not reason for classifying a 
fishery as Category II. 

Comment 23: The CBD asserted that 
all other Alaska pot fisheries should be 
classified as Category II rather than 
Category III. 

Response: Categorization of 
individual Alaska fisheries in Category 
II due to interactions with humpback 
whales are based on documented 
serious injury and mortality levels of 
humpback whales in each of those 
fisheries, including the ‘‘AK Bering Sea 
sablefish pot’’ fishery. Other Alaska pot, 
ring net, or trap fisheries either have no 
documented humpback whale serious 
injuries or mortalities or have low levels 
that do not meet the Category II 
requirements. 

Comment 24: The HLA supported the 
re-labeling of the false killer whale stock 
with which the deep-set fishery 
interacts as the ‘‘HI pelagic’’ stock (as 
opposed to the ‘‘HI’’ stock), but only 
insofar as this change purports to 
distinguish the false killer whale 
‘‘pelagic’’ stock from the false killer 
whale ‘‘insular’’ stock. As HLA has 
repeatedly commented (including 
comments submitted on the draft 2008 
SARs), the HLA believes there are 
significant uncertainties and errors 
perpetuated in NMFS’ false killer whale 
SAR year after year, which is then used 
to generate inaccurate LOFs. 
Specifically, the HLA disagreed with the 
continued division of false killer whales 
into three fictional stocks based on U.S. 
EEZ boundaries and NMFS’ 
underestimate for the population 
abundance of false killer whales with 
which the deep-set fishery interacts. 
Thus, while HLA agreed with the 
proposed LOF’s recognition of separate 
‘‘pelagic’’ and ‘‘insular’’ false killer 
whale stocks, it did not agree with the 
cramped manner in which NMFS has 
defined the ‘‘pelagic’’ stock. The HLA 
asserted that NMFS must address these 
concerns or, at a minimum, 
acknowledge the significant 
uncertainties that underlie the 
determinations made in the proposed 
LOF. 

Response: NMFS acknowledges this 
comment and the reference to the false 
killer whale stock with which the deep- 
set fishery interacts has been changed to 
the ‘‘HI pelagic’’ stock on the final 2010 
LOF. The comment is also concerned 
that there are uncertainties with the 
designation of the Hawaii pelagic stock 
of false killer whales. This comment is 
not relevant to the LOF rulemaking at 
hand. NMFS reports stock delineations 
and discussions surrounding the 
uncertainties in the data used to base 
stock delineations, after opportunity for 
public review and comment, in the 
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annual SARs. NMFS determines which 
species and stocks are included as 
incidentally killed or injured in a 
fishery on the LOF in part by annually 
reviewing the information presented in 
the current SARs, which are based upon 
the best available scientific information 
and provide the most current and 
inclusive information on each stock’s 
PBR level and level of interaction with 
commercial fishing operations. NMFS 
also reviews other sources of new 
information, including observer data, 
stranding data, and fisher self-reports. 
The LOF is not intended to repeat the 
information included in the SARs, but 
rather to incorporate the SARs with 
other sources of information in order to 
make determinations based on the best 
available science. However, this 
comment is relevant to the SARs 
rulemaking process and NMFS is aware 
of the concerns raised by the HLA and 
the MMC in recent years. Therefore, 
NMFS will address this comment as 
part of the comments received during 
the comment period for the proposed 
2009 SARs (June 26, 2009–September 
24, 2009; overlapping with the comment 
period for the proposed 2010 LOF). 

Comment 25: The HLA supported 
NMFS’s proposal to remove spinner 
dolphin (HI stock) and pantropical 
spotted dolphin (stock unknown) from 
the list of species and stocks that 
interact with the deep-set fishery and 
shallow-set fishery, respectively. 

Response: NMFS acknowledges this 
comment. These stocks are removed 
from the list of species and stocks 
incidentally killed or injured in this 
final rule. 

Comment 26: The CBD reiterated a 
previous comment from the 2009 LOF 
that various Hawaiian fisheries are 
known or suspected of interacting with 
Hawaiian monk seals. The CBD asserted 
that, given the critically endangered 
status of the monk seal, any interaction 
is significant and these fisheries should 
be reclassified as Category I or II. 

Response: NMFS received a similar 
comment on the 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 13). The LOF lists the 
Hawaiian monk seal on the list of 
species and stocks incidentally killed or 
injured in the Category III ‘‘HI lobster 
trap’’ and ‘‘HI Main Hawaiian Islands 
(MHI), Northwestern Hawaiian Islands 
(NWHI) deep sea bottomfish’’ fisheries. 
The available information on Hawaiian 
monk seal interactions with these 
fisheries is: 

(1) ‘‘HI lobster trap’’ fishery: There 
have not been any reported interactions 
since the mid–1980s; and 

(2) ‘‘HI Main Hawaiian Islands, 
Northwestern Hawaiian Islands deep 

sea bottomfish’’ fishery: The final 2008 
SAR states that in the past, monk seal 
interactions with fisheries in the NWHI 
were documented, but direct 
interactions have since become rare or 
non-existent, and issues related to 
competition have also somewhat abated. 
A Federal observer program of the 
NWHI bottomfish handline fishery was 
conducted from the fourth quarter of 
2003 through 2006, and no monk seal 
interactions were observed. This fishery 
has not been observed since 2006. The 
NWHI lobster fishery closed in 2000, 
and on June 15, 2006, former President 
Bush signed a proclamation that created 
the Northwestern Hawaiian Islands 
Marine National Monument. 
Subsequent regulations prohibit 
commercial fishing in the Monument 
except for the bottomfish fishery (and 
associated pelagic species catch), which 
may continue until 2011. The MHI 
bottomfish handline fishery may also 
interact with monk seals as evidenced 
by recent fatty acid research; however, 
no mortalities or serious injuries have 
been attributed to this fishery. 

While serious injuries and mortalities 
have not been documented in recent 
years, NMFS has retained Hawaiian 
monk seals as a species or stock 
incidentally killed or injured in these 
fisheries because monk seals in the 
Main Hawaiian Islands are hooked and 
entangled at a rate that has not been 
reliably assessed and the true 
interaction rate cannot be estimated 
without purpose-designed observation 
effort. Also, the PBR level for monk 
seals is currently ‘‘undetermined.’’ Due 
to the fact that the PBR level for monk 
seals is undetermined and that the 
hooking and entanglement rate cannot 
be reliably assessed, NMFS will retain 
the ‘‘HI lobster trap’’ and ‘‘HI Main 
Hawaiian Islands, Northwestern 
Hawaiian Islands deep sea bottomfish’’ 
fisheries as Category III fisheries on the 
LOF, until more information becomes 
available to determine whether 
reclassification is warranted. 

Comment 27: The CBD noted that 
available information indicates that the 
‘‘American Samoa longline’’ fishery 
should be listed as Category I based on 
its interactions with false killer whales. 

Response: As stated in the preamble 
for each LOF, a fishery is classified as 
Category I if the annual mortality and 
serious injury of a stock in a given 
fishery is greater than or equal to 50 
percent of a stock’s PBR level. A fishery 
is classified as Category II if the annual 
mortality and serious injury of a stock 
in a given fishery is greater than 1 
percent and less than 50 percent of the 
PBR level. NMFS stated in the proposed 
LOF for 2010 (73 FR 27739, June 11, 

2009) that the abundance estimate and 
the PBR for the false killer whales 
interacting with the American Samoa 
longline fishery are unknown. NMFS 
biologists at the Southwest Fisheries 
Science Center will analyze the 
information on false killer whale 
abundance and interactions with the 
‘‘American Samoa longline’’ fishery 
during the development of the 2010 
SAR. NMFS will revisit whether 
reclassification of this fishery is 
warranted based on the updated SAR 
analyses at that time. 

At this time a fishery classification of 
Category I cannot be scientifically 
substantiated. The fishing gear and 
methods used in the American Samoa 
longline fishery are similar to those of 
other Category I and II longline fisheries 
elsewhere in tropical/sub-tropical 
latitudes of the Pacific that are taking 
false killer whales. Therefore, 
classification of this fishery as Category 
II by analogy is warranted. NMFS 
recognizes the uncertainties with the 
false killer whale stock structure in 
American Samoa and will continue to 
assess false killer whale abundance and 
take estimates as resources become 
available. Please also see the discussion 
of a similar comment on the 2009 LOF 
(73 FR 73032, December 1, 2008; 
comment/response 14). 

Comment 28: The MMC concurred 
with NMFS’ proposal to reclassify the 
‘‘American Samoa longline’’ fishery 
from Category III to Category II. The 
MMC further recommended that NMFS 
not postpone the injury determinations 
for the animals released alive from 
interactions with longline gear in 2008. 

Response: NMFS acknowledges the 
concurrence and ‘‘American Samoa 
longline’’ fishery is reclassified from 
Category III to Category II in this final 
rule. NMFS understands the concerns 
about the fishery impacts to false killer 
whales in American Samoa, especially 
since there is a the lack of population 
abundace or stock status information 
from this area. In response to this 
concern NMFS began observing this 
fishery. In 2008, the observer coverage 
was 6.4 percent. NMFS will continue to 
assess false killer whale abundance and 
take estimates as resources become 
available. NMFS is not postponing 
determinations of the three marine 
mammal interactions reported in this 
fishery in 2008. NMFS is analyzing the 
2008 observer data and making the 
necessary injury determinations during 
the development of the 2010 SARs. This 
timeline is in line with NMFS’ process 
for reviewing and updating each annual 
NMFS SAR. The data presented in the 
annual SARs have an average of a two- 
year time delay because of the time 
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needed to properly analyze the data and 
complete the peer-review process. 

Comment 29: The CBD stated that the 
‘‘Hawaii shallow-set longline’’ fishery 
should be listed as a Category I fishery, 
since observer data from 2008 show 
takes of false killer whales and 
humpback whales in this fishery. 

Response: For the 2010 LOF, a 
reclassification of the Hawaii shallow- 
set longline fishery to a Category I is not 
warranted. As noted in NMFS’ response 
to comments on the 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 15), NMFS analyzes observer 
data and applies observed takes against 
calculated PBR levels during the process 
of updating and publishing the annual 
SARs. NMFS then classifies fisheries on 
the LOF based on the most recent SARs 
(including observer documented 
interactions, stranding data, and other 
data reported in the SARs). The 2010 
LOF is based on information in the final 
2008 SARs, which includes analysis of 
the observer takes against calculated 
PBR levels through 2006. As noted in 
the response to comment 28 above, the 
data presented in the annual SARs have 
an average of a two-year time delay 
because of the time needed to properly 
analyze the data and complete the peer- 
review process. Observer data from 2008 
has not yet been analyzed and included 
in the current SARs or included in the 
level of annual mortality and serious 
injury for false killer whales. NMFS will 
reexamine the categorization of this 
fishery on a future LOF if the analysis 
of the 2008 observer data reported in the 
SARs indicates that a change in 
categorization is warranted. 

Comment 30: The MMC concurred 
with NMFS’ proposal to classify the 
‘‘Hawaii shortline’’ fishery as Category 
II. 

Response: NMFS acknowledges this 
comment and has added the ‘‘Hawaii 
shortline’’ fishery as a Category II 
fishery in this final rule. 

Comment 31: The CA Wetfish 
Producers Association (CWPA) agreed 
with NMFS’ proposal to remove short- 
finned pilot whales (CA/OR/WA) from 
the list of species and stocks killed or 
injured in the Category II ‘‘CA squid 
purse seine’’ fishery. 

Response: NMFS acknowledges this 
comment and has removed short-finned 
pilot whales (CA/OR/WA) from the list 
of species and stocks killed or injured 
in the Category II ‘‘CA squid purse 
seine’’ fishery. 

Comment 32: The CWPA requested 
NMFS utilize the most recent scientific 
information in terms of observer data 
from 2004–2008 to update the list of 
species and stocks killed or injured in 
the ‘‘CA squid purse seine’’ fishery and 

reclassify the fishery to a Category III. 
The CWPA noted that observer data 
from the California Coastal Pelagic 
Purse Seine Observer Program contains 
a single observed mortality of an 
‘‘unidentified common dolphin’’ in this 
fishery on January 3, 2005, and past 
LOFs have represented this interaction 
as ‘‘common dolphin, unknown.’’ The 
CWPA stated that, while the two 
cetacean species do exhibit some 
overlapping distribution, there are 
substantially more recent data and 
robust observer data available to NMFS 
than just 2006: there were more than 
193 interaction-free trips observed by 
Federal observers during 2004 to 2006, 
80 more clean sets observed in mid to 
late 2007, and 13 interaction-free 
observed seine sets (4 trips) in 2008. 

Response: NMFS received similar 
comments on the 2008 and 2009 LOFs. 
As noted in the final 2008 LOF (72 FR 
66048, November 27, 2007; comment/ 
response 19) and final 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 32), NMFS based this listing 
on observer information from this 
fishery collected from 2004 through 
2007. When able, NMFS bases serious 
injury and mortality estimates on the 
most recent 5 years for which data have 
been analyzed (NMFS 2005, Guidelines 
for Assessing Marine Mammal Stocks 
[GAMMS] II). If the total fishing effort 
has changed substantially over the last 
5 years, NMFS may use only the most 
recent relevant data to most accurately 
reflect the current level of annual 
mortality. In some cases where 
information is lacking, such as in cases 
where there is no observer coverage, 
information that is more than 5 years 
old may not be ignored if it is the most 
appropriate information available in a 
particular case (NMFS 2005, GAMMS II 
report). 

In each year from 2004–2007, 
observer coverage in the ‘‘CA squid 
purse seine’’ was low, under 2 percent. 
There was one mortality of a short- 
beaked common dolphin in 2005 and in 
2006 one unidentified common dolphin 
was observed seriously injured. There 
are no available biological samples or 
photographs of the injured dolphin; 
therefore, there is insufficient 
information to identify the species. Both 
species, long-beaked common dolphins 
and short-beaked common dolphins, 
utilize much of the same habitat and 
overlap in areas with the squid purse 
seine fishery; therefore, it is possible 
that either species could have been 
taken and NMFS cannot eliminate the 
possibility that a long-beaked common 
dolphin was seriously injured during 
this event. Extrapolating these sightings 
to the entire fishery and averaging over 

the four years of available information, 
the estimated annual serious injury or 
mortality is 22 long-beaked common 
dolphins (draft 2009 SAR). The current 
PBR for long-beaked common dolphins 
is 95/year (final 2008 SAR). Therefore 
the serious injury or mortality rate is 23 
percent, meeting the Category II criteria 
(less than 50 percent and greater than 1 
percent of the stock’s PBR). 

Comment 33: The California 
Department of Fish and Game (CDFG) 
disagreed with NMFS’ proposal to 
elevate the ‘‘California spiny lobster 
trap’’ fishery from Category III to 
Category II. The CDFG stated that the 
report of the 2007 humpback whale 
entanglement event, submitted by CDFG 
to NMFS Southwest Region’s stranding 
coordinator, was submitted with the 
emphasis that the report was a third 
hand report. The CDFG stated that this 
report was based on information 
provided to the CDFG biologist from 
friends who heard it from a recreational 
fisherman. CDFG assumed that neither 
the whale species nor the gear type was 
verified. Also, since the 2007 
entanglement event occurred in the first 
week of July, CDFG had doubts as to 
whether the trap involved in the 
entanglement was a lobster trap. 

Response: NMFS published criteria 
for evaluating reports from the LWDN in 
the proposed 2009 LOF (73 FR 33760, 
June 13, 2008). Each year, the LWDN 
receives reports of whales entangled in 
fishing gear. For some fisheries, 
particularly pot and trap fisheries, this 
is currently the only information NMFS 
has on which to assess the level of large 
whale entanglement in fisheries on the 
west coast. NMFS used the criteria to 
elevate four pot and trap fisheries to 
Category II in the 2009 LOF based upon 
interactions with humpback whales. 
NMFS acknowledged and identified the 
assumptions that need to be made in 
using the criteria in the proposed 2009 
LOF. 

When evaluating an entanglement 
event, NMFS’ first criterion is whether 
a specific fishery has been positively 
identified as causing the entanglement 
(73 FR 33760, June 13, 2008). Different 
types of pot and trap gear have 
distinguishing characteristics (e.g., 
marking requirements on buoys) that 
make it possible to identify the gear to 
a particular fishery. NMFS second 
criterion is whether the fishery operates 
in the area and time when a humpback 
whale was reported entangled in pot 
and trap gear (73 FR 33760, June 13, 
2008). Most pot and trap fisheries have 
discrete seasons, thus gear can be 
associated with certain fisheries in 
certain areas based on the time of year. 
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NMFS proposed to elevate the spiny 
lobster fishery to Category II on the 2010 
LOF based on available information that 
indicated a humpback whale was 
observed entangled in spiny lobster gear 
on July 10, 2007, south of Newport 
Harbor, CA. The available information 
came from a staff member from CDFG 
and was thus considered reliable. 
Unfortunately, there are no photographs 
available to aid in identification of the 
fishing gear that entangled the whale 
and no other information available. In 
CDFG’s comment they state that they do 
not consider the report to be reliable. 
The information on the humpback 
whale and gear came not from a CDFG 
staff member, so CDFG does not have 
confidence in the accuracy of the 
information. NMFS spoke with staff 
from CDFG to discuss the sighting and 
the spiny lobster fishery. Based upon 
those discussions and memos from 
CDFG, NMFS agrees that the sighting of 
a humpback entangled in spiny lobster 
gear can not be considered reliable and 
does not meet our first criterion for re- 
categorizing fisheries based upon LWDN 
reports. 

NMFS then considered the report 
using the second criterion to propose 
the fishery’s elevation to Category II: 
does the fishery operate at a time and 
area consistent with the observed 
entanglement (73 FR at 33772, June 13, 
2008). The season for the spiny lobster 
trap fishery is October through March 
and occurs in the southern California 
Bight, so the reported entanglement was 
observed almost 4 months after the 
fishery closed, within the geographic 
region in which the spiny lobster trap 
fishery occurs. The information 
provided by CDFG and a review of the 
fishery indicates that neither of the two 
criteria for re-categorizing the spiny 
lobster fishery have been met. Based on 
this information, NMFS is not elevating 
this fishery to Category II in the final 
2010 LOF. This fishery will remain a 
separate Category III fishery. NMFS will 
continue to evaluate reports of pot and 
trap interactions with large whales on 
the west coast and may consider 
elevating this fishery in the future if 
additional information or analysis 
supports such a change. 

Comment 34: The CBD agreed with 
NMFS’ proposal to reclassify the ‘‘CA 
spiny lobster trap’’ fishery as a Category 
II. The CBD further asserted that all pot 
or trap fisheries that occur within the 
range of the humpback whale should be 
classified as Category II until and unless 
observer coverage demonstrates that 
they do not pose a risk of entanglement 
to the species. 

Response: Since the publication of the 
proposed 2010 LOF, NMFS has received 

information to suggest that re- 
categorizing the spiny lobster fishery to 
Category II at this time is not supported 
by the available data. Please see 
response to comment number 33 above. 
Regarding the recommendation that all 
pot or trap fisheries be placed in 
Category II until observers can show 
that the fisheries do not pose a threat to 
humpback whales, NMFS received and 
responded to a similar comment from 
the CBD on the final 2009 LOF (73 FR 
73032, December 1, 2008; comment/ 
response 29). It may not be appropriate 
to place observers onboard fishing 
vessels in pot and trap fisheries to 
detect interactions with marine 
mammals. Observers in pot and trap 
fisheries have very limited ability to 
detect interactions with the gear. In 
most instances, an entangled large 
whale is likely to swim away with gear 
and not be observed on the fishing 
grounds. Therefore alternative 
monitoring methods are needed. NMFS 
continues to work with other 
government agencies, the scientific and 
fishing communities, and the public to 
collect information on entanglements 
events and methods for tracking 
interactions between marine mammals 
and pot and trap gear. NMFS is 
continuing to address the problem of 
large whale entanglements and is 
committing resources to the issue, 
including hiring additional staff to help 
advance NMFS’ Southwest Region’s 
efforts on this issue. As noted in 
previous LOFs, when and if additional 
information and/or analysis become 
available, NMFS would consider 
reclassifying of pot and trap fisheries, as 
appropriate. 

Comment 35: The MMC reiterated its 
previous recommendation that NMFS 
classify all West Coast pot/trap fisheries 
(i.e., those off Washington, Oregon, and 
California) as Category II. The MMC 
asserted that dividing and renaming the 
West Coast pot/trap fisheries based on 
observed entanglement events is not 
appropriate, given the small fraction of 
entanglements likely to be observed and 
the fact that the gear cannot be 
distinguished. The MMC also stated that 
the existing evidence on large whale 
entanglement events is not sufficient to 
make an informed assessment regarding 
the entanglement rates for pot/trap 
fisheries on the West Coast. 

Response: Please see the responses to 
comments 33 and 34 above. NMFS 
received a similar comment from the 
MMC on the 2009 LOF. As noted in 
NMFS’ response to comments on the 
2009 LOF (73 FR 73032, December 1, 
2008; comment/response 30), NMFS 
must use the best available information 
in making recommendations for the 

LOF. NMFS reviewed all of the 
available data on entangled large whales 
off the U.S. West Coast, the distribution 
of species entangled, and the spatial and 
temporal characteristics of pot and trap 
fisheries to develop criteria for 
categorizing fisheries. NMFS is 
continuing to work on methods for 
improved data collection and analysis 
and will consider re-categorizing 
additional pot and trap fisheries when 
and if more information and/or analysis 
become available, as appropriate. As 
noted in the response to comment 34, 
NMFS is continuing to dedicate 
resources to address the issue of large 
whale entanglements in fishing gear, 
including hiring additional staff to help 
NMFS’ Southwest Region’s ongoing 
efforts. 

Comment 36: The MMC concurred 
with NMFS’ proposal to reclassify the 
‘‘CA pelagic longline’’ fishery from 
Category II to Category III. 

Response: NMFS acknowledges this 
comment and has reclassified the ‘‘CA 
pelagic longline’’ fishery from Category 
II to Category III in this final rule. 

Comment 37: The CBD urged NMFS 
to maintain 100 percent observer 
coverage in the ‘‘CA pelagic longline’’ 
fishery, as recent proposals to expand 
that fishery if brought to fruition are 
likely to result in significant increases 
in interactions with marine mammals. 

Response: The ‘‘CA pelagic longline’’ 
fishery is re-categorized as a Category III 
fishery in the 2010 LOF due to the low 
observed bycatch of marine mammals. 
The current fishery has 100 percent 
observer coverage. If a proposed 
shallow-set longline fishery exempted 
fishing permit is approved, one of the 
conditions of issuing the permit would 
be 100 percent observer coverage. There 
are currently no other proposals to 
expand the existing ‘‘CA pelagic 
longline’’ fishery. 

Comment 38: The MMC responded to 
NMFS’ request for public comment and 
information on two large whale 
entanglements in gillnet gear in 2007. 
The MMC asserted that observer 
coverage is insufficient to provide 
reliable data on marine mammal take 
rates in both of the Category II California 
set gillnet fishery (3.5–in mesh) for 
halibut, white seabass, and other species 
or the California drift gillnet fisheries 
(mesh size ≥3.5 in and <14 in) for 
yellowtail, barracuda, and white 
seabass. The MMC further asserted that 
the size of these fisheries and the 
number of species they take warrant 
increased observer coverage. For that 
purpose, the MMC recommended that 
NMFS develop and implement 
expanded monitoring programs for the 
‘‘CA halibut, white seabass, and other 
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species set gillnet fishery (3.5–in mesh)’’ 
and the ‘‘CA yellowtail, barracuda, and 
white seabass drift gillnet fisheries 
(mesh size ≥3.5 in and <14 in)’’ 
fisheries. 

Response: NMFS is working to 
expand observer coverage of the 
California state gillnet fisheries. NMFS 
plans to place observers on the 
California set gillnet fishery (3.5–in 
mesh) for halibut, white seabass, and 
other species beginning January 2010. 
Available observer funds should yield 
coverage of up to 25 percent. NMFS 
plans to place observers on the 
California drift gillnet fisheries (mesh 
size ≥3.5 in and <14 in) for yellowtail, 
barracuda, and white seabass beginning 
in summer 2010 if observer funds are 
available. 

NMFS did not receive additional 
information from the public on the two 
large whale entanglements in 2007 that 
NMFS believes may have been caused 
by either the California set gillnet 
fishery (3.5–in mesh) for halibut, white 
seabass, and other species or the 
California drift gillnet fishery (mesh size 
≥3.5 in and <14 in). NMFS will continue 
to evaluate new and existing 
entanglement information to better 
understand the nature of large whale 
interactions with fishing gear along the 
U.S. West Coast. When and if new 
information or analysis is available, 
NMFS will assign these entanglements 
to the appropriate fisheries. At this time, 
these reports will continue to be listed 
as entangled in unknown gillnet gear. 

Comments on Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Comment 39: The MMC 
recommended NMFS review the 
available information on state and 
Federal permit holders in Northeast and 
Mid-Atlantic fisheries and revise the 
published LOF to accurately reflect the 
number of active vessels and 
participants in each fishery. The MMC 
noted that NMFS revised its estimates of 
the number of participants for Northeast 
and Mid-Atlantic fisheries in the 
proposed 2010 LOF based on state and 
Federal permit information without 
removing any duplication (i.e., 
individuals holding both state and 
Federal permits for a particular fishery) 
or accounting for inactive permits. 
Thus, although the information 
previously included in the LOF may 
have underestimated the number of 
participants, the new information likely 
overestimates the level of participation 
in some fisheries. 

Response: NMFS concurs that the 
updated number of estimated 
participants for each fishery may 
complicate management efforts due to 

uncertainty around the number of active 
versus passive participants and 
duplicative permit information. 
Therefore, NMFS will not make the 
changes proposed in the proposed 2010 
LOF (74 FR 27739, June 11, 2009) and 
will revert back to the estimates of 
Federal permits from the 2009 LOF (73 
FR 73032. December 1, 2008) in this 
final 2010 LOF for the ‘‘Mid-Atlantic 
gillnet,’’ Northeast sink gillnet,’’ 
‘‘Atlantic mixed species trap/pot,’’ 
‘‘Mid-Atlantic menhaden purse seine,’’ 
‘‘Mid-Atlantic haul/beach seine,’’ ‘‘Mid- 
Atlantic mid-water trawl,’’ ‘‘Northeast 
bottom trawl,’’ ‘‘Northeast mid-water 
trawl,’’ and ‘‘Gulf of Maine Atlantic 
herring purse seine’’ fisheries. NMFS 
will work with the relevant state 
agencies to obtain more reliable 
information on state permits for these 
fisheries to be incorporated in future 
LOFs. Based on updated information 
received from the Virginia Marine 
Resource Commission on the 2008 
license year, the estimated number of 
Virginia Pound Net fishery participants 
will be updated to ‘‘41.’’ In summary, 
the estimated numbers of fishery 
participants in this final rule, for the 
previously mentioned fisheries, are: 
Category I ‘‘Mid-Atlantic gillnet’’ fishery 
to ≤370; Category I ‘‘Northeast sink 
gillnet’’ fishery to 341; Category II 
‘‘Atlantic mixed species trap/pot’’ 
fishery to unknown; Category II ‘‘Mid- 
Atlantic menhaden purse seine’’ fishery 
to 22; Category II ‘‘Mid-Atlantic haul/ 
beach seine’’ fishery to 25; Category II 
‘‘Mid Atlantic mid water trawl’’ fishery 
to 620; Category II ‘‘Northeast bottom 
trawl’’ fishery to 1052; Category II 
‘‘Northeast mid-water trawl’’ fishery to 
17; Category II ‘‘VA pound net’’ fishery 
to 41; and Category III ‘‘Gulf of Maine 
Atlantic herring purse seine’’ fishery to 
30. 

Comment 40: The MMC concurred 
with NMFS’ proposal to add the Gulf of 
Maine/Bay of Fundy harbor porpoise 
stock to the list of species and stocks 
incidentally killed or injured in the 
Category II ‘‘Northeast bottom trawl’’ 
fishery. The MMC further noted that the 
combined mortality of harbor porpoises 
from this stock in the Category I 
‘‘Northeast sink gillnet,’’ Category I 
‘‘Mid-Atlantic gillnet,’’ and Category II 
‘‘Northeast bottom trawl’’ fisheries 
exceeds the stock’s PBR level. For that 
reason, the MMC commented that 
NMFS should recognize the harbor 
porpoise as a stock incidentally injured 
or killed in the ‘‘Northeast bottom 
trawl’’ fishery and work jointly with the 
Harbor Porpoise Take Reduction Team 
and the Atlantic Trawl Gear Take 
Reduction Team to reduce the stock’s 

total incidental serious injury and 
mortality levels. 

Response: NMFS acknowledges the 
comment and will continue to monitor 
all marine mammal takes within the 
‘‘Northeast bottom trawl’’ fishery. NMFS 
recognizes the harbor porpoise as a 
stock incidentally injured or killed in 
the ‘‘Northeast bottom trawl’’ fishery, as 
depicted by its current listing in Table 
2 of the 2010 LOF. NMFS recently 
proposed modifications to the Harbor 
Porpoise Take Reduction Plan (74 FR 
36058, July 21, 2009) to further reduce 
the serious injury and mortality of 
harbor porpoises from incidental 
interactions with Northeast sink and 
Mid-Atlantic gillnet fisheries to below 
the stock’s PBR level. NMFS will 
continue to coordinate with the Harbor 
Porpoise Take Reduction Team and the 
Atlantic Trawl Gear Take Reduction 
Team to ensure that the stock’s total 
incidental serious injury and mortality 
is reduced to below its PBR level and, 
ultimately, to an insignificant level 
approaching a zero mortality and 
serious injury rate. 

Comment 41: The MMC 
recommended that NMFS not remove 
the superscript ‘‘1’’ after Gulf of Maine/ 
Bay of Fundy harbor porpoise in its 
listing of the Category I ‘‘Mid-Atlantic 
gillnet’’ fishery until NMFS has more 
definitive information indicating that 
the number of removals is, and is likely 
to remain, below 50 percent of the 
stock’s PBR level. The MMC asserted 
that it would be premature to conclude 
that the taking of harbor porpoises is no 
longer driving the classification of the 
‘‘Mid-Atlantic gillnet’’ fishery. The 
MMC noted that the estimated take is 
only a single percentage point (or 11 
animals) below the threshold that would 
trigger a Category I classification. The 
MMC asserted that, given the level of 
observer coverage in the fishery (2.2 
percent) and the resulting uncertainty 
around the estimates of incidental 
serious injury and mortality, this 
difference is not significant or 
justification for removal of the 
superscript notation. The MMC further 
noted that NMFS’ proposal fails to 
recognize the increasing trend in the 
deaths of harbor porpoises in this 
fishery in recent years. 

Response: The superscript ‘‘1’’ in 
Table 3 of the LOF is defined to depict 
‘‘Fishery classified based on serious 
injuries of this stock which are greater 
than 50 percent (Category I) or greater 
than 1 percent and less than 50 percent 
(Category II) of the stock’s PBR.’’ 
According to the 2008 SAR, the average 
annual harbor porpoise (Gulf of Maine/ 
Bay of Fundy stock) mortality and 
serious injury in the ‘‘Mid-Atlantic 
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gillnet’’ fishery from 2002 to 2006 was 
299, which represented the 4–year 
average estimate from 2003, 2004, 2005, 
and 2006. Using this average, the fishery 
was responsible for taking 49 percent of 
the stock’s PBR, which is not greater 
than 50 percent. As the commenter 
stated, regulations (50 CFR 229.2) define 
a Category I fishery as ‘‘one that is by 
itself responsible for the annual removal 
of 50 percent or more of any stock’s 
potential biological removal level’’ and 
a Category II fishery as ‘‘is by itself 
responsible for the annual removal of 
between 1 and 50 percent, exclusive, of 
any stock’s potential biological removal 
level.’’ Therefore, given the specific 
regulatory reference to 50 percent for 
the cut off for Category I, while harbor 
porpoises are being taken in this fishery, 
this stock currently does not qualify as 
driving the Category I definition for the 
‘‘Mid-Atlantic gillnet’’ fishery. Harbor 
porpoise serious injuries and mortalities 
were responsible for the elevation of the 
‘‘Mid-Atlantic gillnet’’ fishery from 
Category III to Category II on the 1996 
LOF (December 28, 1995; 60 FR 67063) 
but serious injuries and mortalities of 
coastal bottlenose dolphins were 
responsible for the elevation of the 
fishery to Category I on the 2003 LOF 
(July 15, 2003; 68 FR 41725). Currently, 
coastal bottlenose dolphin serious 
injuries and mortalities still drive the 
Category I definition for this fishery. 
The placement of the superscript for 
Category I and Category II fisheries is 
evaluated on a yearly basis and if in the 
future harbor porpoise serious injuries 
and mortalities in this fishery increase 
to 50 percent of PBR or greater, the 
superscript will be added to Table 2. 

Comment 42: The GSSA requested 
that NMFS consider that the proposal to 
update the estimated number of vessels 
or participants in the 2010 proposed 
LOF to 7,596 for the ‘‘Mid-Atlantic 
gillnet’’ fishery is counting the number 
of North Carolina state permits that are 
issued to thousands of people who use 
gillnets for personal consumption in 
North Carolina bays and sounds. 

Response: NMFS will work with state 
agencies to obtain more specific state 
permit information. See response to 
number 39 for additional discussion on 
this topic. 

Comment 43: The CBD reiterated 
previous years’ comments stating 
concerns regarding NMFS’ failure to 
adequately classify certain Gulf of 
Mexico fisheries as Category I or 
Category II in light of known or 
estimated mortality and serious injury 
to marine mammals from those 
fisheries. Specifically, they suggested 
the ‘‘Gulf of Mexico menhaden purse 
seine fishery’’ and the ‘‘Gulf of Mexico 

gillnet fishery’’ be elevated from 
Category II to Category I, based on 
known or likely impacts to bottlenose 
dolphin stocks. The CBD expressed 
pleasure that NMFS proposed to 
reclassify the Gulf of Mexico blue crab 
trap/pot fishery. Finally, the CBD stated 
that NMFS should make it a high 
priority to place observer coverage on 
the ‘‘Gulf of Mexico menhaden purse 
seine’’ fishery and convene a take 
reduction team to address bottlenose 
dolphin takes in the Gulf from this and 
other fisheries. 

Response: The commenter incorrectly 
states that NMFS has proposed to 
elevate the blue crab trap/pot fishery. 
This fishery remains a Category III on 
the final 2010 LOF. NMFS does not 
believe elevation of the Gulf of Mexico 
blue crab trap/pot, menhaden purse 
seine, or gillnet fisheries is supported by 
currently available information. There is 
no observer program for these fisheries, 
and NMFS relies on stranding data and 
fishermen’s self-reports to document 
fishery interactions with marine 
mammals. NMFS acknowledges that, 
while these sources show only a low 
level of interactions, these sources are 
unreliable and likely to be biased low. 
In addition, PBR is unknown for these 
stocks because of insufficient 
information on stock structure and 
abundance. NMFS will continue 
monitoring fishermen’s self-reports and 
stranding data. Observer coverage for 
these fisheries also remains a priority if 
resources become available. 

In the ‘‘Gulf of Mexico blue crab trap/ 
pot’’ fishery, stranding data indicate 
there were two confirmed bottlenose 
dolphin interactions with crab pot 
fishing gear between 2002–2006, one 
animal which was released alive. In the 
same time period, four dead bottlenose 
dolphins stranded with rope or rope 
marks that may have been from trap/pot 
gear, but cause of death could not be 
determined. 

The ‘‘Gulf of Mexico menhaden purse 
seine’’ fishery was observed by 
researchers from Louisiana State 
University in 1992, 1994, and 1995. The 
observers documented nine bottlenose 
dolphin captures, three of which were 
mortalities. Using observed and total 
fishery effort data, the number of takes 
was linearly extrapolated to an estimate 
of 68 animals. On the basis of this 
information, the fishery was elevated 
from Category III to Category II on the 
1999 LOF (64 FR 9067, February 24, 
1999). Since that time, there has been no 
observer coverage in this fishery. 
Fishermen’s self-reports through the 
MMAP reveal 11 dolphin mortalities in 
the menhaden purse seine fishery from 
2000–2008: two in 2005, one in 2004, 

two in 2002, one in 2001 and five in 
2000. Nine of these mortalities were 
confirmed to be bottlenose dolphins. 
However, it is not possible to 
extrapolate these numbers to obtain an 
estimate of total takes in this fishery. 

No marine mammal mortalities 
associated with gillnet fisheries in the 
Gulf of Mexico have been reported 
through the MMAP; however, four 
dolphin mortalities occurred in gillnet 
research gear between 2003–2007. 
Stranding data also suggests that marine 
mammal interactions with gillnets do 
occur, causing mortality and serious 
injury. NMFS acknowledges that 
stranding data likely underestimates the 
extent of fishery-related mortality and 
serious injury. Interpreting the data is 
difficult due to varying ability among 
the stranding network to detect and 
respond to strandings in all areas and 
accurately document human 
interactions and the condition of the 
carcass when stranded. To address this, 
NMFS conducted multiple stranding 
and human interaction workshops in 
Texas, Louisiana, Mississippi and 
Alabama in 2008, and provided 
additional human interaction training to 
the Southeast Stranding Network at 
their Biennial Conference in 2009. In 
addition, in 2009 NMFS awarded nearly 
$292,000 in Prescott Grants to increase 
stranding network capabilities 
throughout the Gulf of Mexico. Prescott 
Grant 2010 Southeast Regional priorities 
include research into ways to enhance 
stranding response coverage, capability, 
Level A data collection, and number of 
necropsies in areas where there is little 
or no coverage, including along the 
Northern Gulf of Mexico. 

Because population size and PBR are 
undetermined for the three coastal 
stocks and most of the bay, sound, and 
estuary stocks of bottlenose dolphins, 
NMFS is unable to assess the population 
level impacts of serious injury and 
mortality from fisheries to determine 
whether annual mortality is greater than 
or equal to 50 percent of PBR. Thus, the 
currently available information dues not 
support convening a TRT. 

Comment 44: The MMC reiterated its 
previous recommendations on the 2003 
through 2009 LOFs that NMFS expedite 
its investigation of bottlenose dolphin 
stock structure in the Gulf of Mexico, 
expand its efforts to collect reliable 
information on serious injury and 
mortality rates of marine mammals 
incidental to Gulf of Mexico fisheries, 
and reevaluate the classification of Gulf 
of Mexico fisheries as information 
becomes available. 

Response: NMFS agrees that it is 
important to further investigate stock 
structure and abundance of bottlenose 
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dolphins in the Gulf of Mexico. PBR is 
undetermined for most Gulf of Mexico 
stocks because the population size 
estimates are more than 8 years old and 
resources are unavailable to conduct 
additional surveys. Collecting reliable 
information on serious injury and 
mortality of marine mammals in the 
Gulf of Mexico is also essential. 
However, there are currently no 
resources to fund observer programs in 
the Gulf of Mexico fisheries. Therefore, 
NMFS is focusing on building volunteer 
stranding network capacity in the Gulf 
and increasing the level and quality of 
stranding response and has taken 
concrete steps to improve stranding 
capacity, as discussed in the response to 
Comment 43 above. NMFS expects these 
efforts will increase the effectiveness of 
the stranding networks and better 
inform management decisions in the 
future. 

Summary of Changes to the LOF for 
2010 

The following summarizes changes to 
the LOF for 2010 in fishery 
classification, fisheries listed in the 
LOF, the number of participants in a 
particular fishery, and the species and 
stocks that are incidentally killed or 
injured in a particular fishery. The 
classifications and definitions of U.S. 
commercial fisheries for 2010 are 
identical to those provided in the LOF 
for 2009 with the changes outlined 
below. 

Commercial Fisheries in the Pacific 
Ocean 

Fishery Classification 
The ‘‘American Samoa longline’’ 

fishery is elevated from Category III to 
Category II. 

The ‘‘AK southeast salmon purse 
seine’’ fishery is reclassified from 
Category II to Category III. 

The ‘‘CA pelagic longline’’ fishery is 
reclassified from Category II to Category 
III. 

Addition of Fisheries to the LOF 
The ‘‘CA spiny lobster trap’’ fishery is 

added as a separate Category III fishery 
(split from the ‘‘CA spiny lobster, 
coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery, renamed the 
‘‘CA coonstripe shrimp, rock crab, 
tanner crab pot or trap’’ fishery in this 
final rule). 

The ‘‘HI shortline’’ fishery is added as 
a Category II fishery. 

Fishery Name and Organizational 
Changes and Clarifications 

The Category III ‘‘CA spiny lobster, 
coonstripe shrimp, rock crab, tanner 
crab pot or trap’’ fishery is renamed to 

the ‘‘CA coonstripe shrimp, rock crab, 
tanner crab pot or trap’’ fishery. 

List of Species and Stocks That are 
Incidentally Killed or Injured 

The stock name for false killer whales 
incidentally killed or injured in the ‘‘HI 
deep-set (tuna-target) longline/set line’’ 
fishery is changed from ‘‘HI’’ to ‘‘HI 
pelagic.’’ 

Pantropical spotted dolphin (stock 
unknown) is added to the list of species 
and stocks incidentally killed or injured 
in the Category I ‘‘HI deep-set (tuna 
target) longline/set line’’ fishery. 

Spinner dolphin (HI) is removed from 
the list of species and stocks 
incidentally killed or injured in the 
Category I ‘‘HI deep-set (tuna target) 
longline/set line’’ fishery. 

Pantropical spotted dolphin (stock 
unknown) is removed from the list of 
species and stocks incidentally killed or 
injured in the Category II ‘‘HI shallow- 
set (swordfish target) longline/set line’’ 
fishery. 

False killer whale (stock unknown) is 
added to the list of species and stocks 
incidentally killed or injured in the 
‘‘American Samoa longline’’ fishery 
(elevated to Category II in this final 
rule). 

Humpback whale (Central North 
Pacific) is removed from the list of 
species and stocks incidentally killed or 
injured in the Category III ‘‘AK 
southeast salmon purse seine’’ fishery. 

The superscript ‘‘1’’ is removed after 
humpback whale (Central North Pacific) 
and humpback whale (Western North 
Pacific) in the list of species and stocks 
incidentally killed or injured in the 
Category II ‘‘AK Bering Sea Aleutian 
Islands Pollock trawl’’ fishery to correct 
a typographical error. 

The stock name for Northern fur seals 
is changed on the list of species and 
stocks incidentally killed or injured in 
the Category II ‘‘AK Bering Sea, 
Aleutian Islands flatfish trawl’’ fishery 
from ‘‘Eastern North Pacific’’ to ‘‘Eastern 
Pacific.’’ 

Short-finned pilot whale (CA/OR/ 
WA) is removed from the list of species 
and stocks incidentally killed or injured 
in the Category II ‘‘CA squid purse 
seine’’ fishery. 

A superscript ‘‘1’’ is added after long- 
beaked common dolphin (CA) in the list 
of species and stocks incidentally killed 
or injured in the Category II ‘‘CA squid 
purse seine’’ fishery. 

Gray whale (Eastern North Pacific) is 
added to the list of species and stocks 
incidentally killed or injured in the 
Category III ‘‘CA spiny lobster’’ fishery. 

CA sea lion (U.S.) is removed from the 
list of species and stocks incidentally 

killed or injured in the ‘‘CA pelagic 
longline’’ fishery. 

Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Fishery Name and Organizational 
Changes and Clarifications 

The description of the Category I 
‘‘Mid-Atlantic gillnet’’ fishery is 
replaced with the following: ‘‘The 
Category I Mid-Atlantic gillnet fishery 
targets monkfish, spiny dogfish, smooth 
dogfish, bluefish, weakfish, menhaden, 
spot, croaker, striped bass, large and 
small coastal sharks, Spanish mackerel, 
king mackerel, American shad, black 
drum, skate spp., yellow perch, white 
perch, herring, scup, kingfish, spotted 
seatrout, and butterfish. The fishery 
uses drift and sink gillnets, including 
nets set in a sink, stab, set, strike, or 
drift fashion, with some unanchored 
drift or sink nets used to target specific 
species. The dominant material is 
monofilament twine with stretched 
mesh sizes from 2.5 12 in (6.4 30.5 cm), 
and string lengths from 150 8,400 ft. (46 
2,560 m). This fishery operates year- 
round west of a line drawn at 72° 30′ W. 
long. south to 36° 33.03′ N. lat. (VA/NC 
border) and east to the eastern edge of 
the EEZ and north of the NC/SC border, 
not including waters where Category II 
and Category III inshore gillnet fisheries 
operate in bays, estuaries, and rivers. 
This fishery includes any residual large 
pelagic driftnet effort in the mid- 
Atlantic, any shark and dogfish gillnet 
effort in the mid-Atlantic, and those 
North Carolina small and large mesh 
beach-anchored gillnets formerly placed 
in the Category II Mid-Atlantic haul/ 
beach seine fishery in the mid-Atlantic 
zone described. This NC component 
fishing effort is prosecuted right off the 
beach (6 ft [1.8 m]) or in nearshore 
coastal waters to offshore waters (250 ft 
[76 m]). Gear in this fishery is managed 
by several Federal and interstate FMPs 
managed by the Atlantic States Marine 
Fisheries Commission (ASMFC), the 
Atlantic Large Whale Take Reduction 
Plan (ALWTRP), the Harbor Porpoise 
Take Reduction Plan (HPTRP), and the 
Bottlenose Dolphin Take Reduction 
Plan (BDTRP). Fisheries are primarily 
managed by total allowable catch limits; 
individual trip limits (quotas); effort 
caps (limited number of days at sea per 
vessel); time and area closures; and gear 
restrictions and modifications.’’ 

The description of the Category II 
‘‘Mid-Atlantic haul/beach seine’’ fishery 
is replaced with the following: ‘‘The 
Category II Mid-Atlantic haul/beach 
seine fishery targets striped bass, mullet, 
spot, weakfish, sea trout, bluefish, 
kingfish, and harvestfish using seines 
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with one end secured (e.g., swipe nets 
and long seines) and seines secured at 
both ends or those anchored to the 
beach and hauled up on the beach. The 
beach seine system also uses a bunt and 
a wash net that are attached to the beach 
and extend into the surf. The fishery 
occurs in waters west of 72° 30′ W. long. 
and north of a line extending due east 
from the NC/SC border. The only haul/ 
beach seine gear operating in NC 
included in this Category II fishery is 
the ‘‘Atlantic Ocean striped bass beach 
seine fishery’’ during the winter, as 
regulated by NC Marine Fisheries 
Commission rules (NCDMF) and 
NCDMF proclamations. NCDMF defines 
a beach seine operating under the 
Atlantic Ocean Striped Bass beach seine 
fishery as a ‘‘swipe net constructed of 
multifilament, multifiber webbing 
fished from the ocean beach that is 
deployed from a vessel launched from 
the ocean beach where the fishing 
operation takes place, and one end of 
the beach seine is attached to the shore 
at all times during the operation.’’ All 
other NC small and large mesh beach- 
anchored gillnets with webbing 
constructed of all monofilament 
material or a combination of 
monofilament and multifilament 
material were moved to the Category I 
Mid-Atlantic gillnet fishery in the final 
2009 LOF because their construction 
and fishing technique were more similar 
to a gillnet than a traditional beach 
seine. A description of the gear and 
fishing practices for the haul/beach 
seine and small and large mesh beach- 
anchored gillnets operating in NC are 
found in the final 2008 LOF (72 FR 
66048; November 27, 2007) and final 
2009 LOF (73 FR 73032, December 1, 
2008). In addition to the NC component 
as described above, the ’Mid-Atlantic 
haul/beach seine’ fishery also includes 
haul/beach seining in other areas of the 
mid-Atlantic, including NY through VA. 
Because the net materials and fishing 
practices of the Atlantic Ocean striped 
bass beach seine fishery in NC are 
different from haul seining in other 
areas, NMFS may consider splitting this 
fishery in the future. The Mid-Atlantic 
haul/beach seine fishery is managed 
under several state and Interstate FMPs 
and is an affected fishery under the 
BDTRP.’’ 

Number of Vessels/Persons 
Based on public comments on the 

proposed 2010 LOF, NMFS agreed that 
the proposed updates to the estimated 
number of vessels/persons in several 
Northeast and Mid-Atlantic fisheries by 
including available state permit 
information may complicate 
management efforts due to uncertainty 

around the number of active versus 
passive participants and duplicative 
permit information. Therefore, NMFS is 
not finalizing those proposed updates in 
this final rule. The number of vessels/ 
persons in Atlantic fisheries remains the 
same as those reported in the 2009 LOF. 

The estimated number of vessels or 
persons in the Category II ‘‘VA pound 
net’’ fishery is updated from 187 to 41. 

List of Species and Stocks That are 
Incidentally Killed or Injured 

Harbor porpoise (Gulf of Maine/Bay of 
Fundy (GME/BF)) is added to the list of 
marine mammal species and stocks 
incidentally killed or injured in the 
Category II ‘‘Northeast bottom trawl 
fishery. 

Fin whale (Western North Atlantic 
(WNA)) is removed from the list of 
species and stocks incidentally killed or 
injured in the Category I ‘‘Northeast/ 
Mid-Atlantic American lobster trap/pot’’ 
fishery. 

The superscript ‘‘1’’ after humpback 
whale (Gulf of Maine) and minke whale 
(Canadian east coast) is removed from 
the list of species and stocks 
incidentally killed or injured in the 
Category I ‘‘Northeast/Mid-Atlantic 
American lobster trap/pot’’ fishery. 

The superscript ‘‘1’’ after minke 
whale (Canadian east coast), humpback 
whale (Gulf of Maine), and North 
Atlantic right whale (WNA) is removed 
from the list of species and stocks 
incidentally killed or injured in the 
Category I ‘‘Northeast sink gillnet’’ 
fishery. 

The superscript ‘‘1’’ after harbor 
porpoise (GME/BF) and humpback 
whale (Gulf of Maine) is removed from 
the list of species and stocks 
incidentally killed or injured in the 
Category I ‘‘Mid-Atlantic gillnet’’ 
fishery. 

Pygmy sperm whale (WNA) is 
removed from the list of species and 
stocks incidentally killed or injured in 
the Category I ‘‘Atlantic Ocean, 
Caribbean, Gulf of Mexico large pelagics 
longline’’ fishery. 

Commercial Fisheries on the High Seas 

Removal of Fisheries 

All unspecified high seas fisheries for 
all gear types are removed, except for 
trawl gear. Four trawl gear HSFCA 
permits remain valid for an unspecified 
fishery. 

Number of HSFCA Permits 

As stated in the preamble under 
‘‘How Does NMFS Authorize U.S. 
Vessels to Participate in High Seas 
Fisheries?,’’ some fishers possess valid 
HSFCA permits for gear types that are 

no longer authorized for use (therefore, 
the fishers are unable to fish under the 
permit). For this reason, the number of 
HSFCA permits updated below and 
displayed in Table 3 of this final rule 
may not accurately represent actual 
fishing effort by U.S. vessels on the high 
seas. 

The estimated number of HSFCA 
permits in the High Seas Atlantic Highly 
Migratory Species fishery is updated for 
the following gear types: longline, from 
75 to 72; trawl, from 3 to 2; handline/ 
pole-and-line from 2 to 1; and troll, from 
5 to 7. 

The estimated number of HSFCA 
permits in the High Seas Pacific Highly 
Migratory Species fishery is updated for 
the following gear types: drift gillnet, 
from 5 to 4; trawl, from 14 to 3; purse 
seine, from 5 to 8; pot, from 8 to 7; 
longline, from 56 to 62; handline/pole 
and line, from 18 to 22; liners not 
elseware identified (NEI), from 3 to 1; 
multipurpose vessels, from 9 to 7; and 
troll, from 222 to 249. 

The estimated number of HSFCA 
permits in the High Seas South Pacific 
Albacore Troll fishery is updated for the 
following gear types: trawl, from 5 to 2; 
longline, from 12 to 11; handline/pole 
and line, from 7 to 8; troll, from 45 to 
53; multipurpose vessels, from 6 to 4. 

The estimated number of HSFCA 
permits in the High Seas South Pacific 
Tuna fishery is updated for the 
following gear types: purse seine from 
23 to 36; longline, from 2 to 3; troll, 
from 1 to 3. 

The estimated number of HSFCA 
permits in the High Seas Western 
Pacific Pelagic fishery is updated for the 
following gear types: trawl, from 11 to 
4; purse seine, from 4 to 3; pot, from 8 
to 7; handline/pole and line, from 8 to 
9; liners NEI, from 2 to 1; multipurpose 
vessels, from 7 to 5. 

List of Species That are Incidentally 
Killed or Injured 

The stock name for false killer whales 
incidentally killed or injured in the 
‘‘High Seas Western Pacific Pelagic 
(Deep-set component)’’ fishery is 
changed from ‘‘HI’’ to ‘‘unknown.’’ This 
fishery is a component of the ‘‘HI deep- 
set (tuna target) longline/set line’’ 
fishery operating in U.S. waters, which 
interacts with the ‘‘HI pelagic’’ stock of 
false killer whales. While the animals in 
this stock are thought to move across the 
EEZ boundary into the high seas, the 
stock is currently defined as occurring 
from 75nmi to the EEZ boundary (2008 
SAR). NMFS truncated the stock 
boundary as ending at the 200nmi EEZ 
line because of the mandate in section 
117 of the MMPA (16 U.S.C. 1386) for 
NMFS to create SARs and calculate PBR 
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levels for marine mammal stocks 
occurring ‘‘in waters under the 
jurisdiction of the United States.’’ 
Therefore, to be consistent with the 
stock definition in the final 2008 SARs, 
NMFS has changed the stock name to 
‘‘unknown’’ at this time. See the 
response to comment 17 above for 
additional information. 

Pantropical spotted dolphin (stock 
unknown) is added to the list of species 
and stocks incidentally killed or injured 
in the Category II ‘‘High Seas Western 
Pacific Pelagic (Deep-set component)’’ 
fishery. This fishery is a component of 
the ‘‘HI deep-set (tuna target) longline/ 
set line’’ fishery operating in U.S. 
waters. 

Spinner dolphin (HI) is removed from 
the list of species and stocks 
incidentally killed or injured in the 
Category I ‘‘High Seas Western Pacific 
Pelagic (Deep-set component)’’ fishery. 
This fishery is a component of the ‘‘HI 
deep-set (tuna target) longline/set line’’ 
fishery component operating in U.S. 
waters. 

Pantropical spotted dolphin (stock 
unknown) is removed from the list of 
species and stocks incidentally killed or 
injured in the Category II ‘‘High Seas 
Western Pacific Pelagic (Shallow-set 
component)’’ fishery. This fishery is a 
component of the ‘‘HI shallow-set 
(swordfish target) longline/set line’’ 
fishery operating in U.S. waters. 

List of Fisheries 

The following tables set forth the final 
list of U.S. commercial fisheries 
according to their classification under 

section 118 of the MMPA. In Tables 1 
and 2, the estimated number of vessels/ 
persons in fisheries operating within 
U.S. waters is expressed in terms of the 
number of active participants in the 
fishery, when possible. If this 
information is not available, the 
estimated number of vessels or persons 
licensed for a particular fishery is 
provided. If no recent information is 
available on the number of participants 
in a fishery, the number from the most 
recent LOF is used. For high seas 
fisheries, Table 3 lists the number of 
currently valid HSFCA permits held by 
fishers. Although this likely 
overestimates the number of active 
participants in many of these fisheries, 
the number of valid HSFCA permits is 
the most reliable data at this time. 

Tables 1, 2, and 3 also list the marine 
mammal species and stocks incidentally 
killed or injured in each fishery based 
on observer data, logbook data, 
stranding reports, disentanglement 
network data, and fisher reports. This 
list includes all species and stocks 
known to be injured or killed in a given 
fishery, but also includes species and 
stocks for which there are anecdotal 
records of an injury or mortality. 
Additionally, species identified by 
logbook entries may not be verified. 
NMFS has designated those stocks 
driving a fishery’s classification (i.e., the 
fishery is classified based on serious 
injuries and mortalities of a marine 
mammal stock greater than 50 percent 
[Category I], or greater than 1 percent 
and less than 50 percent [Category II], of 

a stock’s PBR) by a ‘‘1’’ after the stock’s 
name. 

In Tables 1 and 2, there are several 
fisheries classified in Category II that 
have no recent documented injuries or 
mortalities of marine mammals, or that 
did not result in a serious injury or 
mortality rate greater than 1 percent of 
a stock’s PBR level. NMFS has classified 
these fisheries by analogy to other gear 
types that are known to cause mortality 
or serious injury of marine mammals, as 
discussed in the final LOF for 1996 (60 
FR 67063, December 28, 1995), and 
according to factors listed in the 
definition of a ‘‘Category II fishery’’ in 
50 CFR 229.2. NMFS has designated 
those fisheries listed by analogy in 
Tables 1 and 2 by a ‘‘2’’ after the 
fishery’s name. 

There are several fisheries in Tables 1, 
2, and 3 in which a portion of the 
fishing vessels cross the EEZ boundary, 
operating within U.S. waters and on the 
high seas. These fisheries, while listed 
on both Table 1 or 2, and 3, are not 
separate fisheries. Instead, they are 
components of a single fishery 
organized on Table 1, 2, or 3 by 
geographic region. NMFS has 
designated those fisheries in each Table 
by an ‘‘*’’ after the fishery’s name. 

Table 1 lists commercial fisheries in 
the Pacific Ocean (including Alaska); 
Table 2 lists commercial fisheries in the 
Atlantic Ocean, Gulf of Mexico, and 
Caribbean; Table 3 lists commercial 
fisheries on the High Seas; Table 4 lists 
fisheries affected by Take Reduction 
Plans or Teams. 
BILLING CODE 3510–22–S 
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Table 1 - List of Fisheries -- Commercial Fisheries in the Pacific Ocean 

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vesselsl 
killed or injured 

persons 

CATEGORY I 

GILLNET FISHERIES: 

CAlOR thresher shark/swordfish drift giIInet 85 California sea lion, U.S. 
(~14 in mesh) * Long-beaked common dolphin, CA 

Northern elephant seal, CA breeding 
Northern right-whale dolphin, CA/OR/W A 
Pacific white-sided dolphin, CA/ORJW A 
Risso's dolphin, CA/OR/W A 
Short-beaked common dolphin, CA/OR/W A 
Short-finned pilot whale, CA/OR/W Al 

LONGLINE/SET LINE FISHERIES: 

HI deep-set (tuna target) longline/set line * 129 Blainville's beaked whale, HI 
Bottlenose dolphin, HI 
False killer whale, HI pelagic l 

Humpback whale, Central North Pacific 
Pantropical spotted dolphin, stock unknown 
Risso's dolphin, HI 
Short~finned pilot '.vha!e, !--I! 
Striped dolphin, HI 

CATEGORY II 

GILLNET FISHERIES: 

CA halibut/white seabass and other species 58 California sea lion, U.S. 1 

set gillnet (>3.5 in mesh) Harbor seal, CAl 
Long-beaked common dolphin, CA 
Northern elephant seal, CA breeding 
Sea otter, CA 
Short-beaked common dolphin, CA/OR/W A 

CA yellowtail, barracuda, and white seabass 24 California sea lion, U.S. 
drift gillnet fishery (mesh size ~3.5 in and Long-beaked common dolphin, CAl 
<14 in) Short-beaked common dolphin, CA/ORIW A 

AK Bristol Bay salmon drift gillner 1,862 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Spotted seal, AK 
SteIIer sea lion, Western U.S. 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
killed or injured 

persons 

AK Bristol Bay salmon set gillnef 983 Beluga whale, Bristol Bay 
Gray whale, Eastern North Pacific 
Harbor seal, Bering Sea 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 

AK Cook Inlet salmon set gillnet 738 Beluga whale, Cook Inlet 
Dall's porpoise, AK 
Harbor porpoise, GOA 
Harbor seal, GOA 
Humpback whale, Central North Pacific l 

Steller sea lion, Western U.S. 

AK Cook Inlet salmon drift gillnet 571 Beluga whale, Cook Inlet 
DaB's porpoise, AK 
Harbor porpoise, GOAl 
Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK Kodiak salmon set gillnet 188 Harbor porpoise, GOAl 
Harbor seal, GOA 
Sea otter, Southwest AK 
Steller sea lion, Western U.S. 

,t..K Peninsu!a!A!eutia.l1 !s!a.l1ds salmon drift 162 Dall's porpoise, AK 
gillner Harbor porpoise, GOA 

Harbor seal, GOA 
Northern fur seaL Eastern Pacific 

AK Peninsula! Aleutian Islands salmon set 115 Harbor porpoise, Bering Sea 
gillner Steller sea lion, Western U.S. 

AK Prince William Sound salmon drift 537 Dall's porpoise, AK 
gillnet Harbor porpoise, GOA! 

Harbor seal, GOA 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, North Pacific 
Sea Otter, South Central AK 
Steller sea lion, Western U.S.! 

AK Southeast salmon drift gillnet 476 Dall's porpoise, AK 
Harbor porpoise, Southeast AK 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific I 
Pacific white-sided dolphin, North Pacific 
Steller sea lion, Eastern U.S. 

AK Yakutat salmon set gillner 166 Gray whale, Eastern North Pacific 
Harbor seal, Southeast AK 
Humpback whale, Central North Pacific (Southeast 
AK) 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vesselsl 
killed or injured 

persons 

W A Puget Sound Region salmon drift 210 Dall's porpoise, CAlORlW A 
gillnet (includes all inland waters south of Harbor porpoise, inland WA! 
US-Canada border and eastward of the Harbor seal, W A inland 
Bonilla-Tatoosh line-Treaty Indian fishing is 
excluded) 

PURSE SEINE FISHERIES: 

AK Cook Inlet salmon purse seine 82 Humpback whale, Central North Pacific! 

AK Kodiak salmon purse seine 370 Humpback whale, Central North Pacific! 

CA anchovy, mackerel, sardine purse seine 63 Bottlenose dolphin, CAlORIW A offshore! 
California sea lion, U.S. 
Harbor seal, CA 

CA squid purse seine 64 Long-beaked common dolphin, CAl 
Short-beaked common dolphin, CAlORIW A 

CA tuna purse seine2 * 10 None documented 

TRA WL FISHERIES: 

AK Bering Sea, Aleutian Islands flatfish ~A Bearded seal, l\K J .. 

trawl Harbor porpoise, Bering Sea 
Harbor seal, Bering Sea 
Killer whale, AK residene 
Northern fur seal, Eastern Pacific 
Spotted seal, AK 
Steller sea lion, Western U.S I 

Walrus, AK 

AK Bering Sea, Aleutian Islands pollock 95 Dall's porpoise, AK 
trawl Harbor seal, AK 

Humpback whale, Central North Pacific 
Humpback whale, Western North Pacific 
Killer whale, Eastern North Pacific, GOA, Aleutian 
Islands, and Bering Sea transient! 
Minke whale, AK 
Ribbon seal, AK 
Spotted seal, AK 
Steller sea lion, Western U.S I 

LONGLINE/SET LINE FISHERIES: 

HI shallow-set (swordfish target) longlinel 28 Bottlenose dolphin, stock unknown 

set line * Bryde's whale, stock unknown 
Humpback whale, Central North Pacific! 
Risso's dolphin, stock unknown 
Sperm whale, stock unknown 

American Samoa longlineZ 60 False killer whale, stock unknown 

HI shortline2 11 None documented 



58884 Federal Register / Vol. 74, No. 219 / Monday, November 16, 2009 / Rules and Regulations 

VerDate Nov<24>2008 18:47 Nov 13, 2009 Jkt 220001 PO 00000 Frm 00042 Fmt 4700 Sfmt 4725 E:\FR\FM\16NOR1.SGM 16NOR1 E
R

16
N

O
09

.0
03

<
/G

P
H

>

pw
al

ke
r 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 R
U

LE
S

Estimated # of 
Marine mammal species and stocks incidentally Fishery Description vessels/ 

persons 
killed or injured 

AK Bering Sea, Aleutian Islands Pacific cod 54 Killer whale, AK resident I 
longline Ribbon seal, AK 

Steller sea lion, Western U.S. 

POT, RING NET, AND TRAP FISHERIES: 

AK Bering Sea sablefish pot 6 Humpback whale, Central North Pacific l 

Humpback whale, Western North Pacificl 

CA spot prawn pot 29 Gray whale, Eastern North Pacific 
Humpback whale, CAlORIW AI 

CA Dungeness crab poi 625 Gray whale, Eastern North Pacific 
Humpback whale, CAlORIW A 

OR Dungeness crab pot 433 Gray whale, Eastern North Pacific 
Humpback whale, CAlORIW AI 

W AlORICA sablefish pot 155 Humpback whale, CAlORIW AI 

CATEGORY III 

GILLNET FISHERIES: 

AK Kuskokwim, Yukon, Norton Sound. 824 Harbor porpoise, Bering Sea 
Kotzebue salmon gillnet 

AK miscellaneous finfish set gill net 3 Steller sea lion, Western U.S. 

AK Prince William Sound salmon set gillnet 30 Harbor seal, GOA 
Steller sea lion, Western U.S. 

AK roe herring and foodlbait herring gillnet 986 None documented 

CA set gillnet (mesh size <3.5 in) 304 None documented 

HI inshore gillnet 5 Bottlenose dolphin, HI 
Spinner dolphin, HI 

W A Grays Harbor salmon drift gillnet 24 Harbor seal, ORIW A coast 
(excluding treaty Tribal fishing) 

W AlOR herring, smelt, shad, sturgeon, 913 None documented 
bottom fish, mullet, perch, rockfish gillnet 

W AlOR lower Columbia River (includes 110 California sea lion, U.S. 
tributaries) drift gillnet Harbor seal, ORIW A coast 

W A Willapa Bay drift gillnet 82 Harbor seal, ORIW A coast 
Northern elephant seal, CA breeding 

PURSE SEINE, BEACH SEINE, ROUND 
HAUL AND THROW NET FISHERIES: 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed or injured 

persons 

AK Southeast salmon purse seine 415 None documented in recent years 

AK Metlakatla salmon purse seine 10 None documented 

AK miscellaneous finfish beach seine 1 None documented 

AK miscellaneous finfish purse seine 0 None documented 

AK octopus/squid purse seine 0 None documented 

AK roe herring and foodlbait herring beach 4 None documented 
seine 

AK roe herring and foodlbait herring purse 361 None documented 
seine 

AK salmon beach seine 31 None documented 

AK salmon purse seine (excluding salmon 936 Harbor seal, GOA 
purse seine fisheries listed as Category II) 

W AJOR sardine purse seine 42 None documented 

HI Kona crab loop net 42 None documented 

HI opelu/akule net 12 None documented 

HI inshore purse seine 23 None documented 

HI throw net, cast net 14 None documented 

W A (all species) beach seine or drag seine 235 None documented 

W AJOR herring, smelt, squid purse seine or 130 None documented 
lampara 

W A salmon purse seine 440 None documented 

W A salmon reef net 53 None documented 

DIP NET FISHERIES: 

CA squid dip net 115 None documented 

W AJOR smelt, herring dip net 119 None documented 

MARINE AQUACULTURE FISHERIES: 

CA marine shellfish aquaculture unknown None documented 

CA salmon enhancement rearing pen >1 None documented 

CA white seabass enhancement net pens 13 California sea lion, u'S. 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed or injured 

persons 

HI offshore pen culture 2 None documented 

OR salmon ranch 1 None documented 

W AlOR salmon net pens 14 California sea lion, U.S. 
Harbor seal, W A inland waters 

TROLL FISHERlES: 

AK North Pacific halibut, AK bottom fish, 1,302 (102 AK) None documented 
W AlORICA albacore, groundfish, bottom 
fish, CA halibut non-salmonid troll fisheries 

* 

AK salmon troll 2,045 Steller sea lion, Eastem U.S. 
Steller sea lion, Western U.S. 

American Samoa tuna troll <50 None documented 

CAlORIWA salmon troll 4,300 None documented 

Commonwealth of the Northern Mariana 88 None documented 
Islands tuna troll 

Guam tuna troIl 401 None documented 

HI trolling, rod and reel 1,321 None documented 

LONGLINE/SET LINE FISHERlES: 

AK Bering Sea, Aleutian Islands Greenland 29 Killer whale, AK resident 
turbot longline 

AK Bering Sea, Aleutian Islands rockfish 0 None documented 
longline 

AK Bering Sea, Aleutian Islands sablefish 28 None documented 
longline 

AK Gulf of Alaska halibut longline 1,302 None documented 

AK Gulf of Alaska Pacific cod longline 440 None documented 

AK Gulf of Alaska rockfish longline 0 None documented 

AK Gulf of Alaska sablefish longline 291 Sperm whale, North Pacific 
Steller sea lion, Eastern U.S. 

AK halibut longline/set line (State and 2,521 Steller sea lion, Western U.S. 
Federal waters) 

AK octopus/squid longline 2 None documented 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
persons 

killed or injured 

AK State-managed waters longline!setline 1,448 None documented 
(including sablefish, rockfish, lingcod, and 
miscellaneous finfish) 

W AlORlCA groundfish, bottomfish 367 None documented 
longline!set line 

W AlOR North Pacific halibut longline!set 350 None documented 
line 

CA pelagic longline 6 Risso's dolphin, CAlORlWA 

TRA WL FISHERIES: 

AK Bering Sea, Aleutian Islands Atka 9 Steller sea lion, Western U.S. 
mackerel trawl 

AK Bering Sea, Aleutian Islands Pacific cod 93 Harbor seal, Bering Sea 
trawl Steller sea lion, Western U.S. 

AK Bering Sea, Aleutian Islands rockfish 10 None documented 
trawl 

AK Gulf of Alaska flatfIsh trawl 41 None documented 

AK Gulf of Alaska Pacific cod trawl 62 Steller sea lion, Western U.S. 

AK Gulf of Alaska pollock trawl 62 Fin whale, Northeast Pacific 
Northern elephant seal, North Pacific 
Steller sea lion, Western U.S. 

AK Gulf of Alaska rockfish trawl 34 None documented 

AK foodlbait herring trawl 4 None documented 

AK miscellaneous finfish otter or beam 317 None documented 
trawl 

AK shrimp otter trawl and beam trawl 32 None documented 
(statewide and Cook Inlet) 

AK State-managed waters of Cook Inlet, 2 None documented 
Kachemak Bay, Prince William Sound, 
Southeast AK groundfish trawl 

CA halibut bottom trawl 53 None documented 

W AlORlCA groundfish trawl 160-180 California sea lion, U.S. 
Dall's porpoise, CAlORIW A 
Harbor seal, ORIW A coast 
Northern fur seal, Eastern Pacific 
Pacific white-sided dolphin, CAlORIW A 

I Steller sea lion, Eastern U.S. 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
killed or injured 

persons 

W AlORICA shrimp trawl 300 None documented 

POT. RlNG NET. AND TRAP FISHERIES: 

AK statewide miscellaneous finfish pot 293 None documented 

AK Aleutian Islands sablefish pot 8 None documented 

AK Bering Sea, Aleutian Islands Pacific cod 68 None documented 
pot 

AK Bering Sea, Aleutian Islands crab pot 297 None documented 

AK Gulf of Alaska crab pot 300 None documented 

AK Gulf of Alaska Pacific cod pot 154 Harbor seal, GOA 

AK Southeast Alaska crab pot 433 Humpback whale, Central North Pacific (Southeast 
AK) 

AK Southeast Alaska shrimp pot 283 Humpback whale, Central North Pacific (Southeast 
AK) 

AK shrimp pot, except Southeast 15 None documented 

AK octopus!squid pot 27 None documented 

AK snail pot 1 None documented 

CA coonstripe shrimp, rock crab, tanner 305 Gray whale, Eastern North Pacific 
crab pot or trap Harbor seal, CA 

CA spiny lobster 225 Gray whale, Eastern North Pacific 

ORiCA hagfish pot or trap 54 None documented 

W A Dungeness crab pot 288 Gray whale, Eastern North Pacific 

W AlOR shrimp pot/trap 254 None documented 

HI crab trap 22 None documented 

HI fish trap 19 None documented 

HI lobster trap 0 Hawaiian monk 'seal 

HI shrimp trap 5 None documented 

HANDLINE AND JIG FISHERIES: 

AK miscellaneous finfish handlinelhand 445 None documented 
troll and mechanical jig 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
persons 

killed or injured 

AK North Pacific halibut handlinelhand 228 None documented 
troll and mechanical jig 

AK octopus/squid handline 0 None documented 

American Samoa bottomfish <50 None documented 

Commonwealth of the Northern Mariana <50 None documented 
Islands bottomfish 

Guam bottomfish 200 None documented 

HI aku boat, pole, and line 4 None documented 

HI Main Hawaiian Islands, Northwestern 300 Hawaiian monk seal 
Hawaiian Islands deep sea bottomfish 

HI inshore handline 307 None documented 

HI tuna handline 298 None documented 

WA groundfish. bottomfish jig 679 None documented 

Western Pacific squid jig 6 None documented 

HARPOON FISHERIES: 

CA swordfish harpoon 30 None documented 

POUND NET/WEIR FISHERIES: 

AK herring spawn on kelp pound net 415 None documented 

AK Southeast herring roe/foodlbait pound 6 None documented 
net 

W A herring brush weir 1 None documented 

BAIT PENS: 

W AlORICA bait pens 13 California sea lion, U.S. 

DREDGE FISHERIES: 

Coastwide scallop dredge 108 (l2AK) None documented 

DIVE, HANDIMECHANICAL 
COLLECTION FISHERIES: 

AK abalone 0 None documented 

AK clam 156 None documented 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
persons 

killed or injured 

W A herring spawn on kelp 4 None documented 

AK dungeness crab 2 None documented 

AK herring spawn on kelp 266 None documented 

AK urchin and other fish/shellfish 570 None documented 

CA abalone 0 None documented 

CA sea urchin 583 None documented 

HI black coral diving 1 None documented 

HI fish pond N/A None documented 

HI handpick 37 None documented 

HI lobster diving 19 None documented 

HI squiding, spear 91 None documented 

WAiCA kelp 4 None documented 

W AlOR sea urchin, other clam, octopus, 637 None documented 
oyster, sea cucumber, scallop, ghost shrimp 
hand, dive, or mechanical collection 

W A shellfish aquaculture 684 None documented 

COMMERCIAL PASSENGER FISHING 
VESSEL (CHARTER BOAT) FISHERIES: 

AK!W AlORICA commercial passenger >7,000 (2,702 AK) Killer whale, stock unknown 
fishing vessel Steller sea lion, Eastern U.S. 

Steller sea lion, Western U.S. 

HI charter vessel 114 None documented 

LIVE FINFISH/SHELLFISH FISHERIES: 

CA nearshore finfish live trap/hook-and-line 93 None documented 

List of Abbreviations and Symbols Used in Table 1: AK - Alaska; CA - California; GOA - Gulf of Alaska; HI - Hawaii; OR -
Oregon; WA - Washington; 1 Fishery classified based on serious injuries and mortalities of this stock, which are greater than 50 
percent (Category I) or greater than 1 percent and less than 50 percent (Category II) of the stock's PBR; 2 Fishery classified by 
analogy; * Fishery has an associated high seas component listed in Table 3. 
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Table 2 - List of Fisheries -- Commercial Fisheries in the Atlantic 
Ocean, Gulf of Mexico, and Caribbean 

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
killed or injured 

persons 

CATEGORY I 

GILLNET FISHERIES: 

Mid-Atlantic gillnet >670 Bottlenose dolphin, WNA coastal I 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Gray seal, WNA 
Harbor porpoise, GMEIBF 
Harbor seal, WNA 
Harp seal, WNA 
Humpback whale, Gulf of Maine 
Long-finned pilot whale, WNA 
Minke whale, Canadian east coast 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA 

Northeast sink gillnet 341 Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Fin whale, WNA 
Gray seal, vV1~A 
Harbor porpoise, GMEIBF 1 

Harbor seal, WNA 
Harp seal, WNA 
Hooded seal, WNA 
Humpback whale, Gulf of Maine 
Minke whale, Canadian east coast 
North Atlantic right whale, WNA 
Risso's dolphin, WNA 
White-sided dolphin, WNA 

LONGLINE FISHERIES: 

Atlantic Ocean, Caribbean, Gulf of Mexico 94 Atlantic spotted dolphin, Northern GMX 
large pelagics longline * Atlantic spotted dolphin, WNA 

Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental 
shelf 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier's beaked whale, WNA 
Long-finned pilot whale, WNAI 
Mesoplodon beaked whale, WNA 
Northern bottlenose whale, WNA 
Pantropical spotted dolphin, Northern GMX 
Pantropical spotted dolphin, WNA 
Risso's dolphin, Northern GMX 
Risso's dolphin, WNA 
Short-finned pilot whale, Northern GMX 
Short-finned pilot whale, WNAI 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
killed or injured 

persons 

TRAPIPOT FISHERIES: 

NortheastlMid-Atlantic American lobster 13,000 Harbor seal, WNA 
trap!pot Humpback whale, Gulf of Maine 

Minke whale, Canadian east coast 
North Atlantic right whale, WNAl 

CATEGORY II 

GILLNET FISHERIES: 

Chesapeake Bay inshore gillner 45 None documented in recent years 

Gulf of Mexico gillner 724 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, and estuarine 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Western GMX 
coastal 

NC inshore gillnet 94 Bottlenose dolphin, WNA coastal l 

Northeast anchored float gillner 133 Harbor seaL WNA 
Humpback whale, Gulf of Maille 
White-sided dolphin, WNA 

Northeast drift gillner unknown None documented 

Southeast Atlantic gillner 779 Bottlenose dolphin, WNA coastal 

Southeastern U.S. Atlantic shark gillnet 30 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, WNA coastall 

North Atlantic right whale, WNA 

TRAWL FISHERIES: 

Mid-Atlantic mid-water trawl (including 620 Bottlenose dolphin, WNA offshore 
pair trawl) Common dolphin, WNA 

Long-finned pilot whale, WNA 
Risso's dolphin, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNAl 

Mid-Atlantic bottom trawl >1,000 Common dolphin, WNAl 
Long-finned pilot whale, WNAl 
Short-finned pilot whale, WNAl 
White-sided dolphin, WNA 

Mid-Atlantic flyner 21 None documented 

Northeast mid-water trawl (including pair 17 Harbor seal, \VNA 
trawl) Long-finned pilot whale. WNAl 

Short-finned pilot whale, WNAl 
White-sided dolphin, WNA 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed or injured 

persons 

Northeast bottom trawl 1,052 Common dolphin, WNA 
Harbor porpoise, GMEIBF 
Harbor seal, WNA 
Harp seal, WNA 
Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 
White-sided dolphin, WNA! 

TRAPIPOT FISHERIES: 

Atlantic blue crab trap/pot >16,000 Bottlenose dolphin, WNA coastal! 
West Indian manatee, FL! 

Atlantic mixed species trap/pot unknown Fin whale, WNA 
Humpback whale, Gulf of Maine 

PURSE SEINE FISHERIES: 

Gulf of Mexico menhaden purse seine 40-42 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
Bottlenose dolphin, Northern GMX coastal} 
Bottlenose dolphin, Western GMX coastal! i 

Mid-Atlantic menhaden purse seine2 22 Bottlenose dolphin. WNA coastal 
--

HAUL/BEACH SEINE FISHERIES: 

Mid-Atlantic haullbeach seine 25 Bottlenose dolphin, WNA coastal! I 

NC long haul seine 33 Bottlenose dolphin, WNA coastal! 
I 

STOP NET FISHERIES: 

NC roe mullet stop net 13 Bottlenose dolphin, WNA coastal} 

POUND NET FISHERIES: 

VA pound net 41 Bottlenose dolphin, WNA coastal! 

CATEGORY III 

GILLNET FISHERIES: 

Caribbean gillnet >991 Dwarf sperm whale, WNA 
West Indian manatee, Antillean 

DE River inshore gillnet 60 None documented in recent years 

Long Island Sound inshore gillnet 20 None documented in recent years 

RI, southern MA (to Monomoy Island), and 32 None documented in recent years 
NY Bight (Raritan and Lower NY Bays) 

~ inshore gillnet 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed or injured 

persons 

Southeast Atlantic inshore gillnet unknown None documented 

TRAWL FISHERIES: 

Atlantic shellfish bottom trawl 972 None documented 

Southeastern U.S. Atlantic, Gulf of Mexico >18.000 Bottlenose dolphin, WNA coastal 
shrimp trawl Bottlenose dolphin, Eastern GMX coastal 

Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, GMX bay, sound, estuarine 
West Indian manatee, FL 

Gulf of Mexico butterfish trawl 2 Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, Northern GMX continental 
shelf 

Gulf of Mexico mixed species trawl 20 None documented 

GA cannonball jellyfish trawl 1 None documented 

MARINE AQUACULTURE FISHERIES: 

Finfish aquaculture 48 Harbor seal, WNA 

She!!fish aquaculture unknown None documented 

PURSE SEINE FISHERIES: 

Gulf of Maine Atlantic herring purse seine 30 Harbor seal, WNA 
Gray seal, WNA 

Gulf of Maine menhaden purse seine 50 None documented 

FL West Coast sardine purse seine JO Bottlenose dolphin, Eastern GMX coastal 

U.S. Atlantic tuna purse seine * 5 Long-finned pilot whale, WNA 
Short-finned pilot whale, WNA 

LONGLINEIHOOK-AND-LINE 
FISHERIES: 

NortheastlMid-Atlantic bottom 46 None documented in recent years 
longline/hook-and-line 

Gulf of Maine, U.S. Mid-Atlantic tuna, 26.223 Humpback whale, Gulf of Maine 
shark swordfish hook-and-Iine/harpoon 

Southeastern U.S. Atlantic, Gulf of >5,000 None documented 
Mexico, and Caribbean snapper-grouper 
and other reef fish bottom longline/hook-
and-line 

Southeastern U.S. Atlantic, Gulf of Mexico <125 Bottlenose dolphin, Eastern GMX coastal 
shark bottom longline/hook-and-line Bottlenose dolphin, Northern GMX continental 

shelf 
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Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels! 
persons 

killed or injured 

Southeastern U.S. Atlantic, Gulf of 1,446 None documented 
Mexico, and Caribbean pelagic hook-and-
linelharpoon 

U.S. Atlantic, Gulf of Mexico trotline unknown None documented 

TRAPIPOT FISHERlES 

Caribbean mixed species trap/pot >501 None documented 

Caribbean spiny lobster trap/pot >197 None documented 

FL spiny lobster trap/pot 2,145 Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, WNA coastal 

Gulf of Mexico blue crab trap/pot 4,113 Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, Northern GMX coastal 
Bottlenose dolphin, Eastern GMX coastal 
Bottlenose dolphin, GMX Bay, Sound, & Estuarine 
West Indian manatee, FL 

Gulf of Mexico mixed species trap/pot unknown None documented 

Southeastern U.S. Atlantic, Gulf of Mexico 10 None documented 
golden crab trap/pot 

Southeastern U.S. Atlantic, Gulf of Mexico 4,453 Bottlenose dolphin, WNA coastal 
stone crab trap/pot 

U.S. Mid-Atlantic eel trap/pot >700 None documented 

STOP SEINE/WEIRIPOUND NET 
FISHERlES: 

Gulf of Maine herring and Atlantic 50 Gray seal, Northwest North Atlantic 
mackerel stop seine/weir Harbor porpoise, GMEIBF 

Harbor seal, WNA 
Minke whale, Canadian East Coast 
White-sided dolphin, WNA 

U.S. Mid-Atlantic crab stop seine/weir 2,600 None documented 

U.S. Mid-Atlantic mixed species stop 751 None documented 
seine!weir/pound net (except the NC roe 
mullet stop net) 

DREDGE FISHERlES: 

Gulf of Maine mussel >50 None documented 

Gulf of Maine, U.S. Mid-Atlantic sea 233 None documented 
scallop dredge 

U.S. Mid-Atlantic/Gulf of Mexico oyster 7,000 None documented 



58896 Federal Register / Vol. 74, No. 219 / Monday, November 16, 2009 / Rules and Regulations 

VerDate Nov<24>2008 18:47 Nov 13, 2009 Jkt 220001 PO 00000 Frm 00054 Fmt 4700 Sfmt 4725 E:\FR\FM\16NOR1.SGM 16NOR1 E
R

16
N

O
09

.0
15

<
/G

P
H

>

pw
al

ke
r 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 R
U

LE
S

Estimated # of 
Marine mammal species and stocks incidentally 

Fishery Description vessels/ 
killed or injured 

persons 

U.S. Mid-Atlantic offshore surf clam and 100 None documented 
quahog dredge 

HAULIBEACH SEINE FISHERIES: 

Caribbean haullbeach seine 15 West Indian manatee, Antillean 

Gulf of Mexico haullbeach seine unknown None documented 

Southeastern U.S. Atlantic haullbeach seine 25 None documented 

DIVE. HANDIMECHANICAL 
COLLECTION FISHERIES: 

Atlantic Ocean, Gulf of Mexico, Caribbean 20,000 None documented 
shellfish dive, hand/mechanical collection 

Gulf of Maine urchin dive, >50 None documented 
hand/mechanical collection 

Gulf of Mexico, Southeast Atlantic, Mid- unknown None documented 
Atlantic, and Caribbean cast net 

COMMERCIAL PASSENGER FISHING 
VESSEL (CH.I\RTER BOAT} 
FISHERIES: 

Atlantic Ocean, Gulf of Mexico. Caribbean 4,000 Bottlenose dolphin, Eastern GMX coastal 
commercial passenger fishing vessel Bottlenose dolphin, Northern GMX coastal 

Bottlenose dolphin, Western GMX coastal 
Bottlenose dolphin, WNA coastal 

List of Abbreviations and Symbols Used in Table 2: DE - Delaware; FL - Florida; GA - Georgia; GMEIBF - Gulf of MainelBay 
of Fundy; GMX - Gulf of Mexico; MA - Massachusetts; NC - North Carolina; VA - Virginia; WNA - Western North Atlantic; ) 
Fishery classified based on serious injuries and mortalities of this stock, which are greater than 50 percent (Category I) or greater 
than 1 percent and less than 50 percent (Category II) of the stock's PBR; 2 Fishery classified by analogy; * Fishery has an 
associated high seas component listed in Table 3. 
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Table 3 - List of Fisheries -- Commercial Fisheries on the High Seas 

Fishery Description # of HSFCA permits 
Marine mammal species and stocks incidentally 

killed or injured 

Category I 

DRIFT GILLNET FISHERIES: 

Pacific Highly Migratory Species * /\ 4 Long-beaked common dolphin, CA 
Northern right-whale dolphin, CAlORIW A 
Pacific white-sided dolphin, CAlORIW A 
Risso's dolphin, CAlORIW A 
Short-beaked common dolphin, CAlORIW A 
Short-finned pilot whale, CAlORlWA 

LONGLINE FISHERIES: 

Atlantic Highly Migratory Species * + 72 Atlantic spotted dolphin, WNA 
Bottlenose dolphin, Northern GMX oceanic 
Bottlenose dolphin, WNA offshore 
Common dolphin, WNA 
Cuvier's beaked whale, WNA 
Long-finned pilot whale, WNA 
Mesoplodon beaked whale, WNA 
Pygmy sperm whale, WNA 
Risso's dolphin, WNA 
Short-finned piiot whaie, \VNA 

Western Pacific Pelagic (Deep-set 129 Blainville's beaked whale, HI 
component) * /\ Bottlenose dolphin, HI 

False killer whale, stock unknown 
Humpback whale, Central North Pacific 
Pantropical spotted dolphin, stock unknown 
Risso's dolphin, HI 
Short-finned pilot whale, HI 
Striped dolphin, HI 

Category II 

DRIFT GILLNET FISHERIES: 

Atlantic Highly Migratory Species 1 Undetermined 

TRA WL FISHERIES: 

Atlantic Highly Migratory Species ** 2 Undetermined 

Pacific Highly Migratory Species ** 3 Undetermined 

CCAMLR 0 Antarctic fur seal 

South Pacific Albacore Troll 2 Undetermined 

Western Pacific Pelagic 4 Undetermined 
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Fishery Description # of HSFCA permits 
Marine mammal species and stocks incidentally 

killed or injured 

Unspecified 4 Undetermined 

PURSE SEINE FISHERIES: 

Pacific Highly Migratory Species * /\ 8 None documented 

South Pacific Tuna Fisheries 36 Undetermined 

Western Pacific Pelagic 3 Undetermined 

POT VESSEL FISHERIES: 

Pacific Highly Migratory Species * * 7 Undetermined 

South Pacific Albacore Troll 5 Undetermined 

Western Pacific Pelagic 7 Undetermined 

LONGLINE FISHERIES: 

CCAMLR 0 None documented 

Pacific Highly Migratory Species * + 62 Risso's dolphin, CAJORIWA 

South Pacific Albacore Troll II Undetermined 

South Pacific Tuna Fisheries ** 3 Undetermined 

Western Pacific Pelagic (Shallow-set 28 Bottlenose dolphin, stock unknown 
component) * 1\ Bryde's whale, stock unknown 

Humpback whale, Central North Pacific 
Risso's dolphin, stock unknown 
Sperm whale, stock unknown 

HANDLINEfPOLE AND LINE FISHERIES: 

Atlantic Highly Migratory Species 1 Undetermined 

Pacific Highly Migratory Species 22 Undetermined 

South Pacific Albacore Troll 8 Undetermined 

Western Pacific Pelagic 9 Undetermined 

TROLL FISHERIES: 

Atlantic Highly Migratory Species 7 Undetermined 

South Pacific Albacore Troll 53 Undetermined 

South Pacific Tuna Fisheries ** 3 Undetermined 

Western Pacific Pelagic 44 Undetermined 
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Fishery Description # of HSFCA permits 
Marine mammal species and stocks incidentally 

killed or injured 

LINERS NEI FISHERIES: 

Pacific Highly Migratory Species ** 1 Undetermined 

South Pacific Albacore Troll 1 Undetermined 

Western Pacific Pelagic 1 Undetermined 

FACTORY MOTHERS HIP FISHERIES: 

Western Pacific Pelagic 1 Undetermined 

MULTIPURPOSE VESSELS NEI 
FISHERIES: 

Atlantic Highly Migratory Species I Undetermined 

Pacific Highly Migratory Species ** 7 Undetermined 

South Pacific Albacore Troll 4 Undetermined 

Western Pacific Pelagic 5 Undetermined 

Category III 

TROLL FISHERIES: 

Pacific Highly Migratory Species * 249 None documented 

List of Terms, Abbreviations, and Symbols Used in Table 3: 
GMX- Gulf of Mexico. 
NEI - Not Elsewhere Identified. 
Unspecified - Identifies the number of valid high seas permits for a fishery that, as of 2004, is no longer authorized under the 
HSFCA - High Seas Fishery Compliance Act. Once these permits expire (valid for 5 years), fishers will be required to obtain a 
permit for one of the seven currently authorized HSFCA fisheries to continue fishillS on the high seas. 
WNA - Western North Atlantic. 
* Fishery is an extension/component of an existing fishery operating within U.S. waters listed in Table I or 2. The number of 
permits listed in Table 3 represents only the number of permits for the high seas component of the fishery. 
** These gear types are not authorized under the Pacific HMS FMP (2004), the Atlantic HMS FMP (2006), or without a South 
Pacific Tuna Treaty license (in the case of the South Pacific Tuna fisheries). Because HSFCA permits me valid for five years, 
permits obtained in past years exist in the HSFCA permit database for gear types that are now unauthorized. Therefore, while 
HSFCA permits exist for these gear types, it does not represent effort. In order to land fish species, fishers must be using an 
authorized gear type. Once these permits for unauthorized gear types expire, the permi~holder will be required to obtain a permit 
for an authorized gear type. 
+ The marine mammal species or stock listed as killed or injured in this fishery has been observed taken by this fishery on the 
high seas. 
1\ The list of marine mammal species killed or injured in this fishery is identical to the list of marine mammal species killed or 
injured in U.S. waters component of the fishery, minus roastaJ stocks, because the marine mammal species are also found on the 
high seas and the fishery remains the same on both sides of the EEZ boundary. Therefore, the high seas components of these 
fisheries pose the same risk to marine mammals as the fisheries operating in U.S. waters. 
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BILLING CODE 3510–22–C 

Classification 

The Chief Counsel for Regulation of 
the Department of Commerce certified 
to the Chief Counsel for Advocacy of the 

Small Business Administration that this 
rule would not have a significant 
economic impact on a substantial 
number of small entities. The factual 
basis leading to the certification is set 
forth below. 

Under existing regulations, all fishers 
participating in Category I or II fisheries 
must register under the MMPA and 
obtain an Authorization Certificate. The 
Authorization Certificate authorizes the 
taking of marine mammals incidental to 
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Table 4 - Fisheries Affected by Take Reduction Teams and Plans 

Take Reduction Plans Affected Fisheries 

Atlantic Large Whale Take Reduction Plan Category I 
(AL WTRP) - 50 CFR 229.32 Mid-Atlantic gillnet 

NortheasUMid-Atlantic American lobster trap/pot 
Northeast sink gillnet 

Category II 
Atlantic blue crab trap/pot 
Atlantic mixed species trap/pot 
Northeast anchored float gillnet 
Northeast drift gillnet 
Southeast Atlantic giJlnet 
Southeastern U.S. Atlantic shark gillnet* 

Bottlenose Dolphin Take Reduction Plan Category I 
(BDTRP) - 50 CFR 229.35 Mid-Atlantic gillnet 

Category n 
Atlantic blue crab trap/pot 
Mid-Atlantic haul/beach seine 
NC inshore gillnet 
NC long haul seine 
NC roe mullet stop net 
Southeast Atlantic gillnet 
Southeastern U.S. Atlantic shark gillnet 
VA pound net 

Harbor Porpoise Take Reduction Plan Category I 
(HPTRP) - 50 CFR 229.33 (Gulf of Maine) and Mid-Atlantic gillnet 
229.34 (Mid-Atlantic) Northeast sink gillnet 

Pelagic Longline Take Reduction Plan Cate!:wrv I 
(PLTRP) - 50 CFR 229.36 Atlantic Ocean. Caribbean. Gulf of Mexico large peJagics longline 

Pacific Offshore Cetacean Take Reduction Plan Cate£o[\' I 
(POCTRP) - 50 CFR 229.31 CAlOR thresher shark/swordfish drift gillnet ~14 in mesh) 

Take Reduction Teams Affected Fisheries 

Atlantic Trawl Gear Take Reduction Team Category II 
(ATGTRT) Mid-Atlantic Bottom Trawl 

Mid-Atlantic Mid-Water Trawl (Including Pair Trawl) 
Northeast Bottom Trawl 
Northeast Mid-Water Trawl (Including Pair Trawl) 

* Only applIcable to the portIOn of the fishery operatmg m U.S. waters. 

For a description of each Take Reduction Team and copies of Take Reduction Plans, access: 
http://www.nmfs.noaa.gov/pr/interactions/trti 

http://www.nmfs.noaa.gov/pr/interactions/trti
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commercial fishing operations. 
Additionally, fishers may be subject to 
a Take Reduction Plan (TRP) and 
requested to carry an observer. NMFS 
has estimated that approximately 44,600 
fishing vessels, most of which are small 
entities, operate in Category I or II 
fisheries, and therefore, are required to 
register with NMFS. The MMPA 
registration process is integrated with 
existing state and Federal licensing, 
permitting, and registration programs. 
Therefore, fishers who have a state and 
Federal fishery permit or landing 
license, or who are authorized through 
another related state and Federal fishery 
registration program, are currently not 
required to register separately under the 
MMPA or pay the $25 registration fee. 
Therefore, there are no direct costs to 
small entities under this final rule. 

If a vessel is requested to carry an 
observer, fishers will not incur any 
direct economic costs associated with 
carrying that observer. Potential indirect 
costs to individual fishers required to 
take observers may include: lost space 
on deck for catch, lost bunk space, and 
lost fishing time due to time needed to 
process bycatch data. For effective 
monitoring, however, observers will 
rotate among a limited number of 
vessels in a fishery at any given time 
and each vessel within an observed 
fishery has an equal probability of being 
requested to accommodate an observer. 
Therefore, the potential indirect costs to 
individual fishers are expected to be 
minimal because observer coverage 
would only be required for a small 
percentage of an individual’s total 
annual fishing time. In addition, section 
118 of the MMPA states that an observer 
will not be placed on a vessel if the 
facilities for quartering an observer or 
performing observer functions are 
inadequate or unsafe, thereby exempting 
vessels too small to accommodate an 
observer from this requirement. As a 
result of this certification, an initial 
regulatory flexibility analysis is not 
required and was not prepared. In the 
event that reclassification of a fishery to 
Category I or II results in a TRP, 
economic analyses of the effects of that 
plan will be summarized in subsequent 
rulemaking actions. 

This final rule contains collection-of- 
information requirements subject to the 
Paperwork Reduction Act. The 
collection of information for the 
registration of fishers under the MMPA 
has been approved by the Office of 
Management and Budget (OMB) under 
OMB control number 0648–0293 (0.15 
hours per report for new registrants and 
0.09 hours per report for renewals). The 
requirement for reporting marine 
mammal injuries or mortalities has been 

approved by OMB under OMB control 
number 0648–0292 (0.15 hours per 
report). These estimates include the 
time for reviewing instructions, 
searching existing data sources, 
gathering and maintaining the data 
needed, and completing and reviewing 
the collection of information. Send 
comments regarding these reporting 
burden estimates or any other aspect of 
the collections of information, including 
suggestions for reducing burden, to 
NMFS and OMB (see ADDRESSES and 
SUPPLEMENTARY INFORMATION). 

Notwithstanding any other provision 
of law, no person is required to respond 
to nor shall a person be subject to a 
penalty for failure to comply with a 
collection of information subject to the 
requirements of the Paperwork 
Reduction Act unless that collection of 
information displays a currently valid 
OMB control number. 

This final rule has been determined to 
be not significant for the purposes of 
Executive Order 12866. 

An environmental assessment (EA) 
was prepared under the National 
Environmental Policy Act (NEPA) for 
regulations to implement section 118 of 
the MMPA in June 1995. NMFS revised 
that EA relative to classifying U.S. 
commercial fisheries on the LOF in 
December 2005. Both the 1995 EA and 
the 2005 EA concluded that 
implementation of MMPA section 118 
regulations would not have a significant 
impact on the human environment. This 
final rule would not make any 
significant change in the management of 
reclassified fisheries, and therefore, this 
final rule is not expected to change the 
analysis or conclusion of the 2005 EA. 
The Council of Environmental Quality 
(CEQ) recommends agencies review EAs 
every five years; therefore, NMFS 
reviewed the 2005 EA in 2009. NMFS 
concluded that, because there have been 
no changes to the process used to 
develop the LOF and implement section 
118 of the MMPA (including no new 
alternatives and no additional or new 
impacts on the human environment), 
there is no need to update the 2005 EA 
at this time. If NMFS takes a 
management action, for example, 
through the development of a TRP, 
NMFS will first prepare an 
environmental document, as required 
under NEPA, specific to that action. 

This final rule will not affect species 
listed as threatened or endangered 
under the Endangered Species Act 
(ESA) or their associated critical habitat. 
The impacts of numerous fisheries have 
been analyzed in various biological 
opinions, and this final rule will not 
affect the conclusions of those opinions. 
The classification of fisheries on the 

LOF is not considered to be a 
management action that would 
adversely affect threatened or 
endangered species. If NMFS takes a 
management action, for example, 
through the development of a TRP, 
NMFS would conduct consultation 
under ESA section 7 for that action. 

This final rule will have no adverse 
impacts on marine mammals and may 
have a positive impact on marine 
mammals by improving knowledge of 
marine mammals and the fisheries 
interacting with marine mammals 
through information collected from 
observer programs, stranding and 
sighting data, or take reduction teams. 

This final rule will not affect the land 
or water uses or natural resources of the 
coastal zone, as specified under section 
307 of the Coastal Zone Management 
Act. 
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1.g. 

Marine Mammal Authorization Program (MMAP)  

The Marine Mammal Authorization Program (MMAP) allows commercial fishers to lawfully 
"incidentally take" a marine mammal in a commercial fishery. 

FAQs 

1. Do I need an authorization? 
Any owner of a commercial vessel or non-vessel gear engaging in a Category I or 
II fishery must obtain a marine mammal authorization from the National Marine 
Fisheries Service (NMFS), or its designated agent, in order to lawfully incidentally 
take a marine mammal in a commercial fishery. 

2. How do I know if I am in a category I or II fishery? 
The MMPA requires all commercial fisheries to be placed in one of three categories, 
based on the relative frequency of incidental serious injuries and mortalities of 
marine mammals in the fishery:  

 Category I designates fisheries with frequent serious injuries and 
mortalities incidental to commercial fishing;  

 Category II designates fisheries with occasional serious injuries and 
mortalities;  

 Category III designates fisheries with a remote likelihood or no known 
serious injuries or mortalities.  

NMFS reviews and revises annually its list of Category I, II, and III fisheries. 
Consequently, the requirement to register with NMFS may change from one year to 
the next. Changes to the list of fisheries are published annually in the Federal 
Register and on this website. 

3. How do I obtain a marine mammal authorization? 
If you have a state and/or Federal fishery license for your commercial fishery, you 
are not required to submit an MMAP registration/renewal form or the $25 processing 
fee in order to received or renew your Authorization Certificates. 
 
If you do not have a state or Federal fishery license, you should contact your 
regional NMFS office. 
 
For more information, please see the Northeast Region MMAP website or the 
Southeast Region MMAP website. 
 
NMFS' goals for the integrated registration program include:  

 ensuring consistency in registration procedures across a greater number of 
fisheries  

 increasing the number of registrants to better reflect the level of participation 
in the fisheries  

 conducting outreach to the fishing industry with regard to MMPA requirements  
 reducing the registration burden on the fishing industry  

http://www.nmfs.noaa.gov/pr/glossary.htm#incidental
http://www.nmfs.noaa.gov/pr/interactions/lof/
http://www.nmfs.noaa.gov/pr/interactions/mmap/#contacts#contacts
http://www.nmfs.noaa.gov/pr/interactions/mmap/#contacts#contacts
http://www.nero.noaa.gov/prot_res/mmap/certificate.html
http://sero.nmfs.noaa.gov/pr/mm/mmap.htm
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 facilitating the protection and conservation of marine mammals through 
increased outreach efforts  

 
4. How do I report a mortality/injury of a marine mammal incurred during the 

course of fishing operations? 
Complete the MMAP mortality/injury reporting form [pdf]. 
 
All vessel owners or operators, regardless of the category of fishery they participate 
in, must report all incidental injuries and mortalities of marine mammals that have 
occurred as a result of commercial fishing operations. Reports must be sent to NMFS, 
by mail or fax (301-713-4060 or 301-713-0376), within 48 hours of the end of a 
fishing trip in which the serious injury or mortality occurred, or, for non-vessel 
fisheries, within 48 hours of the occurrence. 
 
Failure to report all incidental injuries and mortalities within 48 hours of the end of 
each fishing trip (or within 48 hours of an occurrence of an incidental injury or 
mortality in a non-vessel fishery) will subject such persons to suspension, 
revocation, or denial of a marine mammal authorization. 
 
NMFS provides postage-paid reporting forms to all Category I and II vessel owners 
and also provides major ports and marinas with a supply of postage-paid reporting 
forms. 

 
5. How do I know if I've injured a marine mammal? 

NMFS has defined a marine mammal injury as a wound or other physical harm. Signs 
of injury may include, but are not limited to:  

 bleeding  
 gear injestion  
 loss of or damage to an appendage or jaw  
 inability to use one or more appendages  
 asymmetry in the shape of the body or body position  
 any swelling or hemorrhage (bruising)  
 laceration (deep cut)  
 puncture or rupture of eyeball  
 listlessness or inability to defend itself  
 inability to swim or dive after release from fishing gear  
 signs of equilibrium imbalance  
 released trailing gear/gear perforating body  

 
6. Can I deter marine mammals from fishing gear and catch? 

While you are strictly prohibited from intentionally lethally taking marine mammals in 
the course of commercial fishing operations, intentional lethal take is authorized if 
imminently necessary in self-defense or to save the life of another person. If a 
marine mammal is killed in self-defense or to save the life of another person, a 
report must be filed with NMFS within 48 hours of the end of the fishing trip or, for 
non-vessel fisheries, within 48 hours of the mortality. 

 
7. Which fisheries carry observers? 

NMFS places observers on any Category I or II vessel. The observer programs help 
us:  

 obtain reliable estimates of incidental serious injury and mortality of marine 
mammals  

 determine the reliability of reports submitted by vessel owners and operators  

http://www.nmfs.noaa.gov/pr/pdfs/interactions/mmap_reporting_form.pdf
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 identify changes in fishing methods or technology that may increase or 
decrease incidental serious injury or mortality.  

Fishing industry representatives will be notified and public meetings will be held 
whenever possible to provide advance notification to a fishery that observers will be 
required. Vessels that are notified of their requirement to carry an observer must 
comply with regulations regarding: 

 advance notification of anticipated fishing activity,  
 cooperation with the observer in the performance of the observer's duties, 

and  
 when feasible, the collection and retention of marine mammals incidentally 

killed.  
Vessel owners may wish to consider liability insurance to protect themselves if an 
accident occurs and an observer is ill, disabled, injured, or killed in the course of 
service. 

Contacts 

For more information on the MMAP, or to obtain hardcopies of marine mammal 
authorization or reporting form, please see 
http://www.nmfs.noaa.gov/pr/interactions/mmap/ or contact your nearest NMFS office: 

Washington, DC area (HQ) 
Patricia Lawson 
NMFS Office of Protected Resources 
1315 East-West Highway 
Silver Spring, MD 20910 
301-713-2322 
patricia.lawson@noaa.gov 

NMFS Alaska Region 
P.O. Box 21668 
709 West 9th Street 
Juneau, AK 99802 
907-586-7235 

NMFS Northwest Region 
Brent Norberg 
1201 NE Lloyd Boulevard, Suite 1100 
Portland, Oregon 97232-1274 
206-526-6733 
brent.norberg@noaa.gov 

 

 

NMFS Southwest Region 
Lyle Enriquez 
501 West Ocean Blvd. Suite 4200 
Long Beach, CA 90802 
562-980-4025 
lyle.enriquez@noaa.gov 

NMFS Northeast Region 
Marcia Hobbs 
One Blackburn Drive 
Gloucester, MA 01930 
978-281-9328 
marcia.hobbs@noaa.gov 

NMFS Southeast Region 
263 13th Avenue South 
St. Petersburg, FL 33701 
727-824-5301 
 
NMFS Pacific Islands Region 
Nancy Young 
1601 Kapiolani Blvd. Suite 1110 
Honolulu, HI 98614 
808-944-2822 
nancy.young@noaa.gov 
 

 

mailto:patricia.lawson@noaa.gov
mailto:brent.norberg@noaa.gov
mailto:lyle.enriquez@noaa.gov
mailto:marcia.hobbs@noaa.gov
mailto:nancy.young@noaa.gov
http://www.nmfs.noaa.gov/pr/interactions/mmap/


U.S. DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric Administration 
NATIONAL MARINE FISHERIES SERVICE 
Pacific Islands Regional Office 
1601 Kapiolani Blvd., Suite 1110 
Honolulu, Hawaii 96814-4700 

l.h. 

Dear Hawaii Longline Permit Holder: 

Please fmd enclosed your 2009 Marine Mammal Authorization Program (MMAP) Authorization 
Certificate. You must carry this certificate on board your vessel with a current federal Hawaii Longline 
Limited Entry Pennit. Without this certificate, it is illegal for your vessel to fish in the Hawaii longline 
fishery or take accidentally (incidentally or unintentionally) while fishing, any marine mammal, such as 

dolphins or whales. This certificate expires on March 3, 2010. 

As a permit holder of a vessel registered with a Hawaii Longline Limited Entry Pennit, you have been 
registered automatically in the MMAP. You are receiving this letter and enclosures to comply with the 
requirements of the Marine Mammal Protection Act. 

If you participate in the Hawaii longline fishery, you must: 

• Maintain the enclosed MMAP Authorization Certificate, or a copy, on board the vessel while 
engaging in this fishery. 

• Report all injuries and mortalities of marine mammals within 48 hours after the end of each 
fishing trip during which these takes occurred using the MMAP mortality/injury reporting 

form enclosed with this letter. 
• Take an observer aboard your vessel if so requested. 

Please review the Terms and Conditions listed on the enclosed MMAP Authorization Certificate. Your 
Authorization Certificate may be suspended or revoked by NOAA Fisheries Service for failure to comply 
with any of these Terms and Conditions. 

If you have any questions regarding your MMAP certificate, or for additional forms, please contact 
Pennits at (808) 944-2275. For general questions on the MMAP, please contact the Protected Resources 
Division at (808) 944-2243. 

encl. 

Sincerely, 

William L. Robinson 
Regional Administrator 

• 



~,y.,~ U.S. DEPARTMENT OF COMMERCE 
I i- '\ National Oceanic and Atmospheric Administration 
* * NATIONAL MARINE FISHERIES SERVICE 

\ 

Pacific Islands Regional Office 
'/ 1601 Kapiolani Blvd., Suite 1110 

".,.... Honolulu, Hawaii 968144700 

NOAA Fisheries Service Marine Mammal Authorization Program 
Authorization Certificate valid for March 3, 2009 - March 3, 2010 

A. Authorization Holder: 

VessellPermit Number: . 

B. Authorization: 

Pursuant to Section 118 of the Marine Mammal Protection Act (Act 16 U.S.C. 1387), the implementing regulations at 50 CFR Part 229, and 
subject to the terms and conditions below, the National Marine Fisheries Service (NOAA Fisheries Service) issues this Authorization 
Certificate, which, when presented in combination with a current/valid federal Hawaii longline limited-entry fisheries permit, authorizes the 
taking of non-endangered/threatened marine mammals incidental to commercial fishing operations in Hawaii swordfish, tuna, billfish, 
mahimahi, wahoo, oceanic sharks longline/set line fishery. 

C. Terms and Conditions: 

* All incidental mortality or injury of marine mammals occurring in the course of commercial fishing operations must be reported to NOAA 
Fisheries Service within 48 hours after the end of each fishing trip in which the incidental mortality or injury occurred using the appropriate 
MMAP mortality/injury reporting form. 

* This Authorization Certificate, or a photocopy of it, must be on board the vessel during commercial fishing operations. 

* Authorization Certificate holders must comply with any applicable take reduction plans and emergency regulations. 

* If requested to do so by NOAA Fisheries Service or a designated contractor providing observer services to NOAA Fisheries Service, an 
Authorization Certificate holder must take aboard an observer to accompany the vessel on fishing trips. 

* When necessary to deter a marine mammal from damaging fishing gear, catch, other private property, or from endangering personal 
safety, the vessel owner, operator, or crew members may use measures which do not result in serious injury or mortality of the animal 
pursuant to the deterrence provisions of the Act. 

* A marine mammal may not be intentionally killed in the course of commercial fishing operations except where imminently necessary in 
self defense or to protect the life of a person in immediate danger. Such lethal taking must be reported to NOAA Fisheries Service within 48 
hours after the end of each fishing trip. 

* Any marine mammal incidentally taken must be immediately returned to the sea unless directed otherwise by NOAA Fisheries Service or 
a NOAA Fisheries Service-authorized observer. 

* Any person who violates these Terms and Conditions, regulations under 50 CFR Part 229, or any provisions of Section 118 of the Act 
shall be subject to the penalties set forth in the Act. 

* This Authorization Certificate, or a copy, must be made available upon request to any state or federal enforcement agent authorized to 
enforce the Act, any designated agent of NOAA Fisheries Service, or any contractor providing observer services to NOAA Fisheries Service. 

* This certificate is not transferable. In the event of a change in vessel ownership, the Authorization Certificate is void and a new 
Authorization Certificate must be obtained by the new owner. 

* If the registered vessel is sold or destroyed or is replaced by a new designated vessel, an authorization must be obtained for the new vessel. 

* If there are changes in the mailing address or vessel ownership, the NOAA Fisheries Service, Pacific Islands Region, Sustainable Fisheries 
Permits, 1601 Kapiolani Blvd., Suite #1110, Honolulu, HI 96814-4700 must be notified of the change within 15 days. 



MARINE MAMMAL AUTHORIZATION PROGRAM

MORTALITY/INJURY REPORTING FORM

                                            National Marine Fisheries Service, 1315 East-West Highway, Silver Spring, MD  20910             August 2004

PLEASE PRINT NEATLY AND IN CAPITAL LETTERS

1- LAST NAME OF OWNER/OPERATOR OF VESSEL OR PERMIT HOLDER              2- FIRST NAME                                                        3- MI

4- MAILING ADDRESS

5- CITY 6- STATE         7- ZIP

8- VESSEL NAME

9- COAST GUARD DOC. NO. OR VESSEL STATE REG. NO.                      10- STATE COMMERCIAL VESSEL NO.

11- FISHERY I.D. NO.  12- FISHERY GEAR TYPE AND TARGET SPECIES

13- DATE OF MORTALITY/INJURY (MM DD YYYY)       14- APPROXIMATE TIME OF MORTALITY/INJURY
            .       AM/PM
            .

15- LOCATION OF MORTALITY/INJURY

      LATITUDE             o             ‘ LONGITUDE    o           ‘

16- TYPE OF INTERACTION (PLACE AN “X”)
      INCIDENTAL  INTENTIONAL

17- ENTER SPECIES CODE, TYPE OF MORTALITY/INJURY (SEE LIST OF CODES ON PREVIOUS PAGE), AND THE NUMBER OF
     EACH SPECIES INVOLVED.  MAKE ONE ENTRY FOR EACH SPECIES INVOLVED IN THIS INCIDENT. YOU MAY MAKE UP TO
     THREE MORTALITY/INJURY CODES PER SPECIES.

SPECIES MORTALITY/INJURY CODE NUMBER

18- DESCRIPTION OF UNKNOWN SPECIES OR CIRCUMSTANCES OF MORTALITY/INJURY INCIDENT

        OMB CONTROL NO. 0648-0292 (expires 9/30/2006)

nancy.young
Text Box
1.i.



OMB Control No. O648-0292 (expires 9/30/2006)

         MARINE MAMMAL AUTHORIZATION PROGRAM

         MORTALITY/INJURY REPORTING FORM

National Marine Fisheries Service, 1315 East-West Highway, Silver Spring, MD 20910        August 2004

INSTRUCTIONS FOR COMPLETING THE MORTALITY/INJURY REPORTING FORM

This reporting form is required ONLY WHEN there is an incidental mortality or injury to a marine mammal during commercial fishing activities.  You
are required to report the incidental mortality or injury within 48 hours after the end of the fishing trip, or, for non-vessel fisheries, within 48 hours of
an occurrence of an incidental mortality or injury.  A separate report form is required for each fishery, for each date, and for each location. 

A COMPUTER WILL ELECTRONICALLY SCAN THIS FORM.  PLEASE PRINT NEATLY AND IN CAPITAL LETTERS.

The reporting form should be detached from this instruction sheet, folded, and sealed prior to mailing.  No postage is necessary for mailing.  
Forms may also be faxed to NMFS at  (301) 427-2522.  Questions regarding completion of this form, and requests for additional forms,
may be directed to the NMFS Office of Protected Resources (F/PR2), 1315 East-West Hwy., Silver Spring, MD 20910-3226, (301) 713-2322.

MORTALITY/INJURY REPORT FIELD DEFINITIONS

1 - LAST NAME: Enter the last name of the vessel owner/operator or permit holder.
2 - FIRST NAME: Enter the first name of the vessel owner/operator or permit holder.
3 - MI: Enter the middle initial of the vessel owner/operator or permit holder.
4 - ADDRESS: Enter the street address or P.O. Box number of the vessel owner/operator or permit holder.
5 - CITY: Enter the city name of the vessel owner/operator or permit holder.
6 - STATE: Enter the 2-digit state code of the vessel owner/operator or permit holder.
7 - ZIP: Enter the zip code of the vessel owner/operator or permit holder.
8 - VESSEL NAME: Enter the name of the vessel as it is identified for commercial fishing operations.  For non-vessel fisheries, leave this blank.
9 - COAST GUARD DOCUMENT NO.: Enter the vessel’s Coast Guard Documentation number; OR Enter the

VESSEL’S STATE REGISTRATION NO.: One of these numbers must be provided.  For non-vessel fisheries, enter the state fishery
permit number.

10 - STATE COMMERCIAL VESSEL LICENSE NO.: Enter the vessel’s state commercial vessel license number, if applicable.
11 - FISHERY IDENTIFICATION NO.: (Category I or Category II fisheries)  Enter the NMFS fishery I.D. number (indicated on the vessel’s

MMAP authorization certificate) for the fishery in  which this incident occurred.  If the fishery ID number is unknown, or the vessel is not
registered under the MMAP, fill in gear type and target species under item 12.

12 - GEAR TYPE AND TARGET SPECIES:  (Category III fisheries)  Enter the type of fishing gear used and the target species being fished when
this incident occurred.

13 -  DATE OF MORTALITY/INJURY: Enter the date the mortality/injury occurred.  For example: June 1, 2003 is entered as 06/01/2003.
14 - TIME OF MORTALITY/INJURY: Enter the approximate time of day the mortality/injury occurred.  Indicate AM if the mortality/injury

occurred between midnight & noon, or PM if the mortality/injury occurred between noon and midnight.
15 - LOCATION OF MORTALITY/INJURY LATITUDE & LONGITUDE: Use standard entries in degrees and minutes.
16 - TYPE OF INTERACTION: Enter whether this incident was incidental or intentional.
17 - SPECIES INCIDENTALLY KILLED OR INJURED: Enter the species code and the mortality/injury code of the animal(s) involved.  (Refer

to the species and mortality/injury code lists included on page 2 of these instructions.)  Enter the number of animals involved in each
mortality/injury.  You may enter up to three (3) injury codes per species. Make as many entries as apply to the date, time, and location entered
in items 13-15.

18 - DESCRIPTION OF UNKNOWN SPECIES: If you have entered a species code for an unidentified species, please provide a detailed
description of the animal involved, including color patterns, length, and body shape (drawings are helpful).  State whether the animal involved
was a cetacean (whale, dolphin, or porpoise), pinniped (seal or sea lion), walrus, manatee or sea otter.  You may also use this space for other
comments regarding this incident.



OMB Control No. O648-0292 (expires 9/30/2006)

MARINE MAMMAL AUTHORIZATION PROGRAM

    MORTALITY/INJURY REPORTING FORM

      National Marine Fisheries Service, 1315 East-West Highway, Silver Spring, MD 20910          August 2004

SPECIES AND STOCK CODES FOR MARINE MAMMALS OCCURRING IN U.S. WATERS

Pinnipeds (seals and Small Cetaceans (dolphins and Large Cetaceans (toothed whales

          sea lions)                        porpoises)                     and baleen whales)

105- Northern (Pribilof) fur seal 068- Harbor porpoise 221- Pilot whale
100- Steller (northern) sea lion 072- Dall’s porpoise 038- False killer whale
101- California sea lion 053- Common dolphin (saddleback) 016- Beluga whale
203- Unidentified sea lion 049- Pacific white-sided dolphin 039- Killer whale
115- Harbor seal 047- Atlantic white-sided dolphin 230- Beaked whale
117- Ringed seal 054- Bottlenose dolphin 012- Sperm whale
121- Ribbon seal 055- Grampus (Risso’s) dolphin 220- Unidentified toothed whale
116- Spotted seal 060- Spinner dolphin 010- Minke whale
129- Northern elephant seal 061- Striped dolphin, streaker 002- Northern right whale
124- Grey seal 058- Spotted dolphin 005- Gray whale
127- Hawaiian monk seal 235- Unidentified small cetacean 011- Humpback whale
204- Unidentified seal (porpoise or dolphin)  007- Fin whale
205-  Unidentified pinniped                                    058-  Spotted dolphin                                             210- Unidentified baleen whale
Other Marine Mammals

135- Sea otter 139- Manatee 114- Walrus

MORTALITY/INJURY CODES FOR MARINE MAMMALS

01 - visible blood flow 08- listlessness or inability to defend
02- loss of/damage to appendage/jaw 09- inability to swim or dive
03- inability to use appendage(s) 10- equilibrium imbalance
04- asymmetry in shape of body or body position 11- ingestion of gear
05- any noticeable swelling or hemorrhage (bruising) 12- released trailing gear/gear perforating body
06- laceration (deep cut) 13- other wound or injury
07- rupture or puncture of eyeball 14- killed

COLLECTION MANDATE

This collection of information is mandated by the Marine Mammal Protection Act of 1972, as amended (16 U.S.C. 1361 et. seq.), and by implementing
regulations contained at 50 CFR 229.4.  The information supplied on this form will be used by the National Marine Fisheries Service to estimate levels of
incidental mortalities and injuries in U.S. commercial fisheries.  Certain information supplied on this form may be considered proprietary and therefore
subject to data confidentiality restrictions of 50 CFR Part 229.11.

Public reporting burden for this collection of information is estimated to average 0.15 hours per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  Send comments
regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to Director, Office of
Protected Resources, National Marine Fisheries Service, 1315 East-West Hwy., Silver Spring, MD 20910-3226.

The National Marine Fisheries Service may not conduct or sponsor, and a person is not required to respond to, a collection of information unless it displays
a current and valid OMB control number.  The OMB control number for this form is 0648-0292, which expires on 11/30/2006.
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Zero Mortality Rate Goal  

http://www.nmfs.noaa.gov/pr/interactions/zmrg/ 
 
Overview 
 
The Marine Mammal Protection Act (MMPA) was enacted in 1972 with the ideal of 
eliminating mortality and serious injury of marine mammals incidental to 
commercial fishing operations. 

In 1994, Congress amended the MMPA to govern the taking of marine mammals 
during commercial fishing operations, including the Zero Mortality Rate Goal.  The 
Zero Mortality Rate Goal (MMPA section 118(b)) includes four parts:   

1. Commercial fisheries shall reduce incidental mortality and serious injury of 
marine mammals to insignificant levels approaching a zero mortality and serious 
injury rate within 7 years after the date of enactment of this section [April 30, 
2001]. 

 
2. Fisheries which maintain insignificant serious injury and mortality levels 

approaching a zero rate shall not be required to further reduce their mortality 
and serious injury rates. 

 
3. Three years after such date of enactment [April 30, 1997], the Secretary [of 

Commerce] shall review the progress of all commercial fisheries, by fishery, 
toward reducing incidental mortality and serious injury to insignificant levels 
approaching a zero rate.  The Secretary shall submit to the Committee on 
Commerce, Science, and Transportation of the Senate and the Committee on 
Merchant Marine and Fisheries of the House of Representatives a report setting 
forth the results of such review within 1 year after commencement of the 
review.  The Secretary shall note any commercial fishery for which additional 
information is required to accurately assess the level of incidental mortality and 
serious injury of marine mammals in the fishery. 

 
4. If the Secretary determines after review under (3) the rate of incidental 

mortality and serious injury of marine mammals in a commercial fishery is not 
consistent with the (1), then the Secretary shall take appropriate action under 
the Take Reduction Program.   

 
The requirement that the level of incidental mortality and serious injury of marine 
mammals be reduced to insignificant levels approaching a zero rate by April 30, 
2001 (1 above) is commonly referred to as Zero Mortality Rate Goal (ZMRG). 

To implement the MMPA, NMFS established a threshold level for mortality and 
serious injury that would meet this requirement. NMFS defined the “Insignificance 
Threshold” in regulations as 10 percent of the "Potential Biological Removal (PBR) 
level" for a stock of marine mammals. 

http://www.nmfs.noaa.gov/pr/laws/mmpa/
http://www.nmfs.noaa.gov/pr/glossary.htm#pbr
http://www.nmfs.noaa.gov/pr/glossary.htm#pbr
http://www.nmfs.noaa.gov/pr/interactions/zmrg/
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United States that can perform the 
approved repairs, and whether funds are 
available. 

(e) Qualified M&R work includes any 
required inspection and any M&R work 
determined in the course of an 
inspection that is necessary to comply 
with the laws of the United States. 

(f) Qualified M&R work does not 
include routine M&R or emergency M&R 
that is necessary to enable a vessel to 
return to a port in the United States.

Dated: July 15, 2004.
By Order of the Maritime Administrator. 

Joel C. Richard, 
Secretary, Maritime Administration.
[FR Doc. 04–16454 Filed 7–19–04; 8:45 am] 
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Authorization for Commercial 
Fisheries under the Marine Mammal 
Protection Act of 1972; Zero Mortality 
Rate Goal

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.

SUMMARY: The Marine Mammal 
Protection Act (MMPA) was enacted in 
1972 with the ideal of eliminating 
mortality and serious injury of marine 
mammals incidental to commercial 
fishing operations. In 1994, Congress 
amended the MMPA and established a 
requirement for fisheries to reduce 
incidental mortality and serious injury 
of marine mammals to insignificant 
levels approaching a zero rate. This 
requirement is commonly referred to as 
the Zero Mortality Rate Goal (ZMRG). 
To implement the ZMRG, NMFS must 
establish a threshold level for mortality 
and serious injury to meet this 
requirement. This final rule establishes 
an insignificance threshold as 10 
percent of the Potential Biological 
Removal level (PBR) of a stock of marine 
mammals.
DATES: Effective August 19, 2004.
ADDRESSES: A copy of the 
Environmental Assessment prepared for 
this action may be obtained by writing 
P. Michael Payne, Chief, Marine 

Mammal Conservation Division, Office 
of Protected Resources, NMFS (PR2), 
1315 East-West Highway, Silver Spring, 
MD 20910.

FOR FURTHER INFORMATION CONTACT: Tom 
Eagle, Office of Protected Resources, 
NMFS, Silver Spring, MD (301) 713–
2322, ext. 105, or email 
Tom.Eagle@noaa.gov.

SUPPLEMENTARY INFORMATION:

Electronic Access

Information related to this final rule, 
including the associated environmental 
assessment (EA), public comments on 
related actions, guidelines for 
differentiating serious and non-serious 
injury, and the guidelines for preparing 
marine mammal stock assessment 
reports, is available on the Internet at 
http://www.nmfs.noaa.gov/pr/ (see 
‘‘Recent News and Hot Topics’’).

Background

On July 9, 2003 (68 FR 40888), NMFS 
published an advance notice of 
proposed rulemaking (ANPR) describing 
options for defining provisions of the 
ZMRG, including the requirement under 
the MMPA for commercial fisheries to 
reduce incidental mortality and serious 
injury of marine mammals to 
insignificant levels approaching a zero 
mortality and serious injury rate. On 
April 29, 2004, NMFS issued a proposed 
rule (69 FR 23477) defining an 
insignificance threshold as the upper 
limit of annual incidental mortality and 
serious injury of marine mammal stocks 
by commercial fisheries considered to 
be insignificant levels approaching a 
zero mortality and serious injury rate. 
An insignificance threshold is estimated 
as 10 percent of the PBR for a stock of 
marine mammals. If certain parameters 
(e.g., maximum net productivity rate or 
the recovery factor in the calculation of 
the stock’s PBR) can be estimated or 
otherwise modified from default values, 
the Assistant Administrator for 
Fisheries (Assistant Administrator) may 
use a modification of the number 
calculated from the simple formula for 
the insignificance threshold. The 
Assistant Administrator may also use a 
modification of the simple formula 
when information is insufficient to 
estimate the level of mortality and 
serious injury having an insignificant 
effect on the affected population stock 
and provide a rationale for using the 
modification. The preamble to the 
proposed rule described the ZMRG 
under MMPA section 118(b), in simple 
form, to include the following:

(1) A target for reducing incidental 
mortality and serious injury and a 

deadline by which the target is to be 
achieved;

(2) A statement to exclude fisheries 
achieving and maintaining such levels 
of incidental mortality from the 
requirement to further reduce incidental 
mortality and serious injury;

(3) A requirement for submitting a 
report to Congress describing fisheries’ 
progress toward the target and noting 
fisheries for which additional 
information is required to assess levels 
of incidental mortality and serious 
injury; and

(4) A mechanism (the TRP process) to 
reduce levels of incidental mortality and 
serious injury for fisheries not meeting 
the target. The economics of the fishery, 
availability of existing technology, and 
existing fishery management plans must 
be taken into account in the long-term 
goal of a TRP to reduce incidental 
mortality and serious injury of marine 
mammals to insignificant levels 
approaching a zero morality and serious 
injury rate.

The preamble to the proposed rule 
also addressed key issues related to the 
implementation of the ZMRG. The key 
issues were summarized under headings 
posing the following questions:

(1) What is an insignificant level of 
incidental mortality and serious injury;

(2) Why is the deadline important;
(3) How will incidental mortality and 

serious injury levels approach a zero 
rate; and

(4) Would a fishery be closed if it 
missed the target mortality and serious 
injury level by the deadline?

Details of the options NMFS 
considered for implementing the ZMRG 
and a detailed description of the 
implementation of the ZMRG are 
included in the ANPR and proposed 
rule. The ANPR summarized the 
legislative history of the ZMRG within 
the MMPA. These descriptions are not 
repeated in the preamble to this final 
rule.

Comments and Responses
NMFS received letters with comments 

from 12 organizations or agencies, five 
of which were from the conservation 
community, five were from the fishing 
industry, and two were from 
governmental agencies. Several of the 
letters appended comments on the 
ANPR. Comments on the ANPR were 
summarized, and responses to these 
summary comments were included, in 
the preamble to the proposed rule; these 
comments and responses are not 
repeated here.

Comment 1: We support the proposed 
threshold of 10 percent of the PBR level 
as the most effective means to meet the 
ZMRG.
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Response: NMFS has used the 
proposed threshold of 10 percent of PBR 
in this final rule.

Comment 2: In addition to limiting 
incidental mortality and serious injury 
to levels no higher than 10 percent of a 
stock’s PBR, the definition of ZMRG 
should limit takes to levels no higher 
than current levels.

Response: As NMFS explained in the 
proposed rule in response to comment 
68, setting allowable mortality levels no 
higher than current levels assumes the 
reported or estimated number of takes 
represents all incidental mortality and 
serious injury. Observer data are 
available only for a few selected 
fisheries; therefore, current levels of 
incidental mortality and serious injury 
cannot be verified independently and 
may exceed current estimates. In 
addition, the MMPA states once a 
fishery has achieved target levels of 
incidental mortality and serious injury, 
the fishery does not have to further 
reduce such mortality and serious 
injury. If target levels were a sliding 
scale, a fishery could have achieved its 
target in one year, and in a later year, 
when the target had been reduced, the 
fishery would again be above target 
mortality and serious injury levels. Such 
an approach does not lend itself to 
feasible implementation. Although 
NMFS does not propose a sliding scale 
to ratchet down stock-specific 
insignificant thresholds over time, 
insignificance thresholds could change 
as a result of new abundance or 
productivity estimates. (See 69 FR 
23477, 23489, April 29, 2004.)

Comment 3: NMFS should 
periodically revisit the definition of 
ZMRG for each population to ensure 
takes continue at insignificant levels 
approaching a zero mortality and 
serious injury rate.

Response: NMFS will continue to 
periodically review and revise the stock 
assessment reports as required by the 
MMPA. Among other things, stock 
assessment reports must include an 
analysis whether the rate of incidental 
mortality and serious injury is 
insignificant and approaching a zero 
mortality and serious injury rate.

Comment 4: A restrictive definition of 
the ZMRG insignificance threshold is 
biologically unnecessary.

Response: The biological necessity of 
the ZMRG is not an issue for this 
rulemaking. The ZMRG is a requirement 
of the MMPA; therefore, NMFS must 
implement it. The stock-specific 
insignificance threshold quantifies the 
target contained in MMPA section 118.

Comment 5: The PBR is itself a 
conservative methodology for 
computing acceptable levels of removal.

Response: The PBR calculations are 
appropriately conservative as a basis for 
management decisions considering the 
levels of uncertainty typically found in 
the data supporting marine mammal-
fishery interactions. PBR is not, 
however, an acceptable long-term goal 
for reducing mortality and serious 
injury of marine mammals incidental to 
commercial fishing operations because 
MMPA section 118 states such a long-
term goal should be insignificant levels 
approaching a zero mortality and 
serious injury rate.

Comment 6: The proposed ZMRG 
threshold is unnecessary for marine 
mammal stocks to achieve OSP and 
should be redrafted by the agency as a 
stimulant for technology, rather than a 
conservative, rigidly defined point-
specific objective.

Response: The insignificance 
threshold represents a target level of 
mortality and serious injury of marine 
mammals incidental to commercial 
fishing to implement the ZMRG as 
required under the MMPA. Accordingly, 
it serves as a stimulus for the 
development of new technologies and 
fishing practices through the TRP 
process.

Comment 7: NMFS should avoid a 
formulaic approach to establishing 
ZMRG and should reserve discretion to 
avoid imposing requirements to develop 
take reduction plans when available 
scientific information do not support 
this process.

Response: In accordance with MMPA 
section 118(b)(1), the ZMRG includes a 
target level of mortality and serious 
injury incidental to commercial fishing. 
Because abundances and trends of 
marine mammal stocks vary widely, a 
formula is the most simple and robust 
approach to defining the target. The 
process to achieve target levels of 
incidental mortality and serious injury 
(i.e., TRPs under MMPA section 118(f)) 
must take into consideration the best 
scientific information available from the 
stock assessment reports, any 
substantial new information, as well as 
other considerations. Therefore, NMFS 
will apply these standards in 
developing and implementing TRPs to 
reduce incidental mortality and serious 
injury.

Comment 8: The proposed definition 
of ZMRG as a fixed numerical point is 
inconsistent with the legislative history 
of this provision of law.

Response: The commenter does not 
explain how the proposed definition is 
inconsistent with the legislative history. 
However, the proposed definition of the 
insignificance threshold to implement 
the ZMRG is a formula rather than a 
fixed numerical point. Consequently, 

the threshold can be updated as new 
information becomes available (e.g., 
new abundance estimates, information 
allowing a stock-specific estimate, 
rather than a generally applied default, 
for the maximum net productivity rate, 
or precise, unbiased mortality estimates 
allowing the recovery factor to be 
changed from a default value) ; thus, it 
is consistent with principles of adaptive 
management as well as the MMPA 
provisions and legislative history 
related to the ZMRG.

Comment 9: Any human-caused 
marine mammal mortality is 
undesirable, and the ideal objective of 
any fisheries management plan should 
be to work to eliminate such loss. We 
are concerned NMFS seems to take a 
contradictory stance in allowing the 
ZMRG to become an upwardly moving 
target if and when marine mammal 
populations increase.

Response: NMFS agrees eliminating 
incidental mortality and serious injury 
is an ideal goal of the MMPA. However, 
as NMFS explained in the proposed rule 
in response to comment 43, NMFS 
realizes the number of deaths of marine 
mammals incidental to commercial 
fishing could increase as numbers of 
marine mammals increase. As long as 
the mortality and serious injury rate (as 
a function of population size) decreases, 
an increase in the number of marine 
mammal deaths per year would still be 
consistent with the MMPA’s goal of 
‘‘approaching a zero mortality and 
serious injury rate.’’ A rate based upon 
mortality and serious injury as a 
function of PBR (which, in turn, is 
based largely upon the abundance of the 
stock) addresses the impact of the 
mortality and serious injury on the 
affected stock of marine mammals and, 
therefore, is biologically relevant. NMFS 
is using a rate based upon population 
size or annual production (which is a 
function of population size) within the 
ZMRG. (See 69 FR 23477, 23466, April 
29, 2004.)

Comment 10: If a fishery has achieved 
ZMRG target levels of incidental 
mortality and serious injury, further 
reduction in mortality rates should not 
be precluded. Thus, achieving zero 
mortality and serious injury rates would 
remain the ideal objective.

Response: NMFS agrees the 
elimination of mortality and serious 
injury of marine mammals remains the 
ideal goal. As long as fishery-caused 
mortality and serious injury remain 
below the insignificance thresholds for 
stocks of marine mammals, then the 
affected fisheries will not be required to 
further reduce mortality and serious 
injury (see MMPA section 118(b)(2)). 
However, NMFS will continue to work 
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with the fishing industry through 
incentive and improvement of available 
technologies and methods even after 
mortality and serious injury in a 
particular fishery is reduced to the 
insignificance thresholds for stocks of 
marine mammals.

Comment 11: NMFS correctly 
interpreted the MMPA’s mandate of 
technology and economic factors should 
not being considered in setting ZMRG 
under MMPA section 118(b)(1) or in 
establishing the 6–month requirement 
for TRPs to reduce mortality and serious 
injury in strategic stocks to PBR levels. 
We realize technology and economic 
factors may be taken into account when 
determining the appropriate measures to 
implement a TRP to reduce mortality 
and serious injury to insignificant levels 
approaching a zero rate.

Response: NMFS agrees with this 
comment. The second sentence is based 
on the requirement to reduce, within 5 
years of its implementation, mortality 
and serious injury of marine mammals 
incidental to commercial fishing 
operations to insignificant levels 
approaching a zero mortality and 
serious injury rate, taking into account 
the economics of the fishery, the 
availability of existing technology, and 
existing state and regional fishery 
management plans.

Comment 12: In contrast to the ANPR, 
the proposed rule seems to have 
appropriately moved the analysis of the 
‘‘feasible economics’’ of the fishery to 
the TRT process rather than the initial 
determination of whether ZMRG has 
been reached by the fishery. While we 
believe this is an improvement upon the 
approach outlined in the ANPR, we 
remain concerned the current proposal 
fails to include ‘‘approaching zero’’ 
within its definition of ZMRG.

Response: As noted in the proposed 
rule in responses to comments received 
on the ANPR, the ZMRG does not 
contain a 2–part target for reducing 
incidental mortality and serious injury 
(i.e., insignificant levels and 
approaching a zero rate). Rather, 
‘‘approaching a zero mortality and 
serious injury rate’’ modifies the term 
‘‘insignificant levels’’. See the response 
to comment 42 in the proposed rule (69 
FR 23477, 23485, April 29, 2004).

Comment 13: We agree accounting for 
available technology and economic 
feasibility should occur during the TRP 
process rather than in determining 
whether a given level of incidental 
mortality and serious injury is, indeed, 
insignificant to the affected marine 
mammal population. If given a clear 
goal, experience has demonstrated take 
reduction teams can work cooperatively 
to devise the necessary technologies and 

secure the funds to implement those 
technologies.

Response: NMFS agrees.
Comment 14: A review of the 

legislative history of the ZMRG concept 
shows any NMFS rule using ZMRG as 
a regulatory standard designed to return 
marine mammal populations to their 
pristine levels is contrary to 
Congressional intent. Congress did not 
intend to significantly curtail or shut 
down fisheries as long as fisheries are 
using the best available technology. 
Although Congress sought to encourage 
the development of new technology to 
reduce incidental interactions with 
marine mammals, Congress has also 
stated in no uncertain terms ZMRG is 
satisfied by the use of the best available 
technology technologically and 
economically feasible to employ.

Response: The insignificance 
thresholds for stocks of marine 
mammals are the target level of 
mortality and serious injury. Any 
subsequent regulatory action would 
come as the result of a TRP (see MMPA 
section 118(b)(4)), for which the long-
term goal must take into account 
economics of the affected fisheries and 
available technologies (see MMPA 
section 118(f)(2)). In 1981, Congress 
adopted a ‘‘best available technology’’ 
standard for the purse seine fishery for 
yellow-fin tuna in the eastern tropical 
Pacific Ocean (ETP), but Congress did 
not modify the ZMRG for other 
commercial fisheries. The House 
Committee report recognized other 
fisheries had not developed new 
techniques and equipment for reducing 
incidental mortality (H.R. Rep. No 97–
228 at 17–18 (1981)). Furthermore, 
Congress has used total dolphin 
mortality limits historically in the ETP 
and in 1997 established an annual cap 
of 5,000 dolphin deaths and stock-
specific mortality limits of 0.1 percent 
of the minimum abundance estimate of 
the stock. This stock-specific mortality 
limit is the mathematical equivalent of 
10 percent of PBRs for the affected 
stocks of dolphins in the ETP. A more 
complete discussion of the legislative 
history of the ZMRG may be found in 
the ANPR (68 FR 40888, July 9, 2003) 
under the heading ‘‘History of the 
ZMRG’’.

Comment 15: Consistent with the 
original intent and policy of Congress in 
1972, the ZMRG threshold should not 
be used to shut down or significantly 
curtail the activities of commercial 
fishing.

Response: By defining an 
insignificance threshold in this final 
rule, NMFS has established a target 
level of mortality and serious injury of 
marine mammals incidental to 

commercial fishing operations. MMPA 
section 118(b)(4) requires, where 
incidental mortality and serious injury 
exceed this level, NMFS to take 
appropriate action under MMPA section 
118(f), which describes the development 
and implementation of TRPs. In the 
long-term goal of TRPs to reduce 
incidental mortality and serious injury 
to levels consistent with the ZMRG, 
NMFS must take into account fishery 
economics and existing technology. 
Thus, the ZMRG threshold is not 
defined in such a manner to shut-down 
or significantly curtail the activities of 
commercial fishing simply because a 
fishery exceeds the threshold.

The insignificance thresholds for 
stocks of marine mammals are the lower 
limit to which fisheries can be regulated 
to reduce incidental mortality and 
serious injury of marine mammals (see 
MMPA section 118(b)(2)). An 
examination of the criteria used to 
classify fisheries and the current list of 
fisheries shows most fisheries (those in 
Category III) have already met the 
requirements of the ZMRG and are not 
required to further reduce incidental 
mortality and serious injury.

Comment 16: We propose ZMRG 
should be satisfied for species that are 
not endangered, threatened, or depleted 
if the fishery is employing the best 
available technology that is 
economically and technologically 
feasible, provided incidental mortality 
and serious injury in the fishery does 
not exceed the PBR. This proposed 
definition is fully consistent with the 
MMPA.

Response: MMPA section 118(b)(1) 
requires commercial fisheries to reduce 
incidental mortality and serious injury 
of marine mammals to insignificant 
levels approaching a zero mortality and 
serious injury rate. MMPA section 
118(f)(2) provides the short-term goal of 
TRPs to reduce incidental mortality and 
serious injury of marine mammals to 
levels less than PBR and a separate, 
long-term goal to reduce incidental 
mortality and serious injury to 
insignificant levels approaching a zero 
mortality and serious injury rate, taking 
into account listed factors. Therefore, 
the approach proposed in this comment 
is inconsistent with the MMPA.

Comment 17: With the International 
Dolphin Conservation Program Act 
(IDCPA), Congress not only established 
an overall dolphin mortality limit, it 
also set stock-specific dolphin mortality 
limits. These limits were put into place, 
and became binding, irrespective of the 
current state of technological 
development.

Response: NMFS agrees.
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Comment 18: In passing the IDCPA, 
Congress distanced itself from a 
definition of ZMRG solely equated with 
technological advances, and NMFS 
should not restrict the proposed 
definition of ZMRG for US commercial 
fisheries on the basis of ‘‘feasible 
technology’’.

Response: As previously provided in 
responses to other comments, NMFS 
does not use feasible technology in the 
determination of whether incidental 
mortality and serious injury exceed the 
insignificance threshold, but the 
availability of existing technology 
remains a consideration in the long-term 
goal of TRPs as provided in MMPA 
section 118(f)(2).

Comment 19: Congress would not 
wish to see the ZMRG used as a target 
from which there will be no 
improvement, rather the ZMRG should 
serve as an initial mechanism by which 
mortality and serious injury levels can 
be improved. ZMRG should be used 
within the TRPs to encourage the 
development of risk-averse fishing 
techniques, and it should not allow for 
any increase in levels of mortality and 
serious injury in a given fishery. 
Therefore, the proposed ‘‘upward 
sliding scale’’ for ZMRG is at odds with 
Congressional intent.

Response: As noted in the response to 
comment 10, a stock’s insignificance 
threshold identifies the limit to which 
fisheries would be subject to TRPs and 
resulting regulation for reducing 
mortality and serious injury of marine 
mammals. Additional reductions could 
occur through incentive and outreach. 
Incidental mortality and serious injury 
at or below levels identified by stocks’ 
insignificance thresholds would be 
insignificant to the affected stock of 
marine mammals and would be a rate 
(mortality and serious injury as a 
function of population size) so small as 
to be ‘‘approaching a zero mortality and 
serious injury rate’’. Thus, this final rule 
is consistent with the MMPA and with 
Congressional intent.

Comment 20: Although NMFS 
included an option within the ANPR to 
take economic feasibility and the 
availability of technology into account 
in determining whether mortality and 
serious injury were below the 
insignificance threshold, the proposed 
rule did not include this option. NMFS 
should make this point explicit in the 
final rule.

Response: NMFS explicitly describes 
how these factors are used in the 
responses to comments and under the 
heading ‘‘The Final Rule’’.

Comment 21: We have concerns with 
NMFS’ proposed definition because it 
leaves considerable discretion in the 

hands of the Assistant Administrator. If 
this provision is limited to making 
changes in the default PBR variables 
and is based upon better scientific data, 
such flexibility may be lawful. If this 
provision is used to mis-categorize a 
fishery’s attainment of ZMRG based on 
political or other non-scientific data, it 
would be unlawful.

Response: The insignificance 
threshold is to be determined based on 
an estimate of the PBR level for a stock 
of marine mammals; however, the 
threshold can be modified when such a 
modification is biologically sound and 
consistent with the MMPA to do so. The 
definition of insignificance threshold 
provides the Assistant Administrator 
with discretion if certain parameters in 
determining the PBR level can be 
estimated or otherwise modified from 
default values based on available 
scientific information. In most cases, 
this discretion would likely result in a 
decrease of the insignificance threshold 
in cases such as a small or declining 
stock of marine mammals. For example, 
scientists have developed a population 
model for Hawaiian monk seals more 
sophisticated and based upon more data 
than the simple PBR approach. 
Therefore, the use of the more 
sophisticated model to assess the 
significance of human-caused mortality 
would be more appropriate than the use 
of the PBR model. Hawaiian monk seals 
are a small, declining population, and 
known human-caused mortality and 
serious injury is insufficient to cause the 
decline. Therefore, one of the basic 
assumptions of the PBR approach (i.e., 
the population would grow if human-
caused mortality and serious injury was 
below the calculated PBR) is violated. 
Consequently, a PBR-based approach for 
estimating an insignificant level of 
fishery-caused mortality and serious 
injury would be inappropriate and 
misleading.

In addition, the insignificance 
threshold provides the Assistant 
Administrator discretion when 
information is insufficient to estimate 
the level of mortality and serious injury 
having an insignificant effect on the 
affected stock. The approach of 
comparing mortality and serious injury 
estimates to PBR, which is based on 
abundance estimates, assumes NMFS 
has adequate reliable information to 
estimate mortality and serious injury as 
well as abundance. The approach is 
consistent with MMPA section 
118(b)(3), in which Congress recognized 
determinations under the ZMRG cannot 
be made without adequate reliable 
information. This subsection provides a 
requirement for submitting a report to 
Congress describing fisheries’ progress 

toward the target of reducing incidental 
mortality and serious injury and 
requires NMFS to ‘‘note any commercial 
fishery for which additional information 
is required to accurately assess the level 
of incidental morality and serious injury 
of marine mammals in the fishery.’’

Comment 22: We are pleased NMFS is 
aware of the logistic model’s limits and 
its application to small and declining 
populations and support making an 
adjustment to the simple calculation for 
declining or small populations.

Response: Comment noted. See 
response to previous comment.

Comment 23: The proposal to allow 
NMFS to modify the ZMRG formula is 
legally unsupportable and further 
violates Congressional intent.

Response: See response to comment 
21. The insignificance threshold 
provides the Assistant Administrator 
with discretion to deviate from a rote 
application of a simple formula under 
circumstances in which it would be 
biologically sound and consistent with 
the MMPA to do so.

Comment 24: Stating observer 
coverage is available for only a few 
fisheries, NMFS concedes ‘‘current 
levels of incidental mortality and 
serious injury cannot be verified 
independently and may exceed current 
estimates.’’ NMFS may not rely on its 
failure to collect data necessary to 
manage fisheries and protect the 
environment as an excuse from its 
duties to collect the data. When the type 
and amount of bycatch is unknown, a 
recent study recommended at least 20–
percent observer coverage is needed 
when the bycatch is a commonly caught 
species and 50 percent is necessary for 
species caught rarely to accurately and 
precisely determine the total bycatch.

Response: NMFS can design and 
implement monitoring programs only to 
the extent resources allow. Congress 
anticipated funds would be insufficient 
to collect all pertinent data immediately 
and established priorities for observer 
programs in MMPA section 118(d)(4). 
Congress also established priorities for 
developing and implementing TRPs (see 
MMPA section 118(f)(3)). Since 1994, 
NMFS has used these priorities to 
design and implement observer 
programs to support TRP development 
and implementation (for strategic 
stocks, including stocks listed under the 
ESA) and to collect additional 
information where mortality and serious 
injury of marine mammals are uncertain 
but are suspected to be highest. Thus, 
NMFS has implemented MMPA section 
118 to the fullest extent resources would 
allow.

Comment 25: Due to a lack of 
resources, there are a number of 
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fisheries about which we know little. 
Adequate information upon which to 
base a TRP and to evaluate it success is 
a vital part of the regime to govern 
interactions between marine mammals 
and commercial fishing operations. We 
hope we can help NMFS seek adequate 
funding for its work in this area.

Response: Comment noted.
Comment 26: The information 

available on the current level of 
incidental mortality and serious injury 
in Alaska fisheries is minimal and, thus, 
must be increased to provide more 
accurate estimates of incidental 
mortality. Specifically, this will require 
increased observer coverage for those 
fisheries having the greatest potential to 
cause incidental mortality and serious 
injury of marine mammals, and we 
strongly encourage NMFS to increase 
coverage as soon as possible.

Response: NMFS’ appropriations for 
implementing MMPA sections 117 and 
118 are fully used in existing programs 
based on statutory priorities. Existing 
observer programs are tied directly to 
existing take reduction plans. NMFS 
will continue to allocate resources based 
on statutory priorities. However, NMFS 
will not be able to implement large, new 
observer programs within the 
constraints of existing resources.

Comment 27: Two factors should be 
thoroughly evaluated prior to the 
establishment of a take reduction team 
and development of a TRP: (1) Outdated 
estimates of incidental mortality and 
serious injury and (2) substantial 
uncertainty in the estimate of 
population abundance for marine 
mammals, particularly when a stock’s 
insignificance threshold is in the single 
digits.

Response: In accordance with the 
MMPA, each TRP shall include a review 
of the information in the final stock 
assessment report and any substantial 
new information. Reasonably accurate, 
reliable information on marine mammal 
abundance and stock structure and on 
mortality and serious injury incidental 
to commercial fisheries must be 
available to make the TRP process most 
effective and efficient. Such information 
also provides a basis for developing 
effective measures for the reduction of 
incidental mortality and serious injury.

Comment 28: NMFS must consider 
the reliability of the available 
information. For example, NMFS is not 
required to implement a TRP based on 
highly unreliable estimates of marine 
mammal population sizes and fishery 
interaction rates. It would be arbitrary 
and capricious for NMFS to subject the 
Hawaii longline fishery to such a plan 
due to the lack of reliable information 

and the prevailing contrary scientific 
opinions.

Response: See response to comment 
27. Under MMPA section 117, each 
stock assessment report must be based 
on the ‘‘best scientific information 
available.’’ Therefore, NMFS must base 
development and implementation of 
TRPs on the best scientific information 
available in the stock assessment reports 
as well as substantial new information. 
In addition, NMFS has at this point 
proposed elevation of the Hawaii 
longline fishery in the 2004 List of 
Fisheries (LOF) from a Category III to a 
Category I fishery (69 FR 19365, April 
13, 2004), and it has not published a 
final 2004 LOF to complete the 
proposed change. Upon completing the 
LOF, if the Hawaii longline fishery 
classification is elevated, NMFS must 
decide what priority to give 
development and implementation of a 
TRP for this fishery based on MMPA 
section 118(f)(3).

Comment 29: NMFS must reconsider 
and re-calibrate its mortality policy. 
NMFS’ stock assessment report for the 
Hawaiian stock of false killer whales 
references unpublished 1998 guidelines 
apparently directing NMFS to classify in 
every instance of ingesting a hook, of 
hooking in the mouth or other body 
part, or of entanglement and release 
trailing gear for small cetaceans, as 
likely to result in mortality.

Response: NMFS convened a 
workshop of experts in marine mammal 
biology and fishing technologies in 
April 1997. The results of this workshop 
included guidelines for differentiating 
serious and non-serious injury of marine 
mammals incidental to commercial 
fishing operations, which were 
published as a NOAA Technical 
Memorandum. The publication process 
included scientific peer review. These 
guidelines represent a compilation of 
the best scientific information available 
at the time and have not been updated 
since 1997. Additional data, particularly 
on large whales, has been collected 
since the workshop was convened. 
When these additional data have been 
compiled and analyzed, NMFS will 
update the guidelines. The report of the 
workshop is available on the Internet 
(see Electronic Access).

Comment 30: NMFS’ population 
estimates are subject to a very high level 
of uncertainty. For example, numerous 
flaws in extrapolating from the limited 
population data known about the 
Hawaiian stock of false killer whales has 
been acknowledged for some time. The 
2002 survey was conducted in Hawaiian 
waters between August and November, 
and anecdotal information indicates 
false killer whales exhibit seasonal 

behavior with peak abundance in 
Hawaiian waters believed to occur 
between June and August coincident 
with the peak in yellowfin tuna 
abundance. Accordingly, species and 
stock-specific information reliably 
indicates it is probable a fall survey 
would underestimate actual abundance 
of false killer whales.

Response: There is no scientific 
documentation of seasonality in false 
killer whale abundance near Hawaii. 
Sighting data from observers on longline 
fishing vessels based in Hawaii showed 
no apparent seasonal fluctuations; 
however, those data included all areas 
covered by the fishery and are not 
specific to the Hawaiian Islands. Boat-
based surveys near the main Hawaiian 
Islands during all months except July 
and August resulted in 14 false killer 
whales sightings distributed throughout 
the year. Accordingly, there is no 
scientific information supporting the 
assertion of the 2002 survey 
underestimating the abundance or 
density of false killer whales in the 
Hawaiian EEZ. In the past, NMFS 
acknowledged limitations of abundance 
estimates for certain cetaceans in the 
Hawaiian EEZ because these estimates 
were based upon aerial surveys within 
25 nautical miles of the main Hawaiian 
Islands. The 2002 surveys included line 
transects throughout the EEZ and are 
not subject to the same limitations.

Comment 31: In reality the Hawaiian 
population of false killer whales is not 
confined to the Hawaiian Exclusive 
Economic Zone (EEZ) as is 
predetermined by NMFS’ regulatory 
definition of the stock; however, the 
extent of its distribution beyond the 
Hawaiian EEZ is unknown, as is the 
relative abundance of the population 
within the nearshore and open ocean 
areas of the EEZ.

Response: Genetic analysis of samples 
from false killer whales in the North 
Pacific Ocean indicates false killer 
whales found off Hawaii are 
reproductively isolated from those in 
the ETP, but geographic boundaries of 
the various populations cannot yet be 
identified. In the latest final stock 
assessment report, NMFS recognizes a 
stock containing false killer whales in 
the EEZ surrounding Hawaii and other 
US territories in the Pacific Ocean. This 
report was based on the best scientific 
information available at the time the 
report was prepared and on the 
requirement in MMPA section 117 to 
prepare stock assessment reports for 
each stock of marine mammals 
occurring in waters under the 
jurisdiction of the United States. As new 
scientific information is obtained, 
NMFS will review such information and 
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incorporate it into future revisions of 
the stock assessment reports as required 
by MMPA section 117. NMFS agrees the 
distribution of false killer whales 
beyond the Hawaiian EEZ and the 
relative abundances of false killer 
whales in nearshore and open ocean 
areas have not been the subject of 
specifically-designed research. 
However, numerous reports and studies, 
designed for other purposes, contribute 
information related to false killer whale 
distribution and abundances, and all 
relevant sources of information are 
incorporated into NMFS’ scientific 
analyses and conclusions related to false 
killer whales and other marine 
mammals in assessing their status and 
in developing and implementing 
conservation programs. Also see 
response to comment 33.

Comment 32: In the case of false killer 
whales, NMFS has defined the animals 
taken in the Hawaii EEZ as a strategic 
stock, based on genetic evidence 
suggesting false killer whales between 
the central North Pacific (Hawaii) are 
separate, reproductively isolated 
populations. However, the degree of 
separation of these false killer whales is 
not known, and the geographic 
boundaries for the populations cannot 
yet be identified. False killer whales 
have been taken by the longline fishery 
in an area ranging from the north of the 
Hawaii EEZ to the equator. Are all of 
these false killer whales from the same 
population or from separate isolated 
populations? If from the same 
population, then the designation of a 
strategic stock in the Hawaii EEZ would 
be questionable.

Response: See response to comment 
31. In addition, even if the actual 
boundaries of the Hawaiian stock of 
false killer whales extended beyond the 
EEZ, the strategic status of the stock 
would not be changed. NMFS’ 
guidelines for preparing marine 
mammal stock assessment reports 
contain specific instructions for 
calculating PBR of transboundary 
stocks. (The guidelines are available in 
electronic form; see Electronic Access.) 
In cases such as false killer whales in 
the Hawaiian EEZ, where the stock 
could extend into international waters, 
the PBR would be based on the 
abundance of animals within the EEZ. 
This guideline was established to 
prevent underestimating the effects of 
mortality and serious injury incidental 
to US fisheries in international waters 
where unknown levels of additional 
human-caused mortality and serious 
injury (e.g., incidental to foreign 
fisheries in the same waters) may also 
be affecting the stock.

Comment 33: The abundance estimate 
of the Hawaii stock of false killer whales 
resulting from the 2002 survey must be 
viewed with suspicion and its utility 
questioned in relation to implementing 
the ZMRG.

Response: The protocols for 
designing, conducting, and analyzing 
the 2002 survey have been used 
frequently in the past and have been 
subjected to scientific review. In 
addition, the report of this survey, 
including the resulting abundance 
estimates, has been peer-reviewed. The 
levels of uncertainty in the estimates 
from the 2002 survey are similar to 
those for many other stocks of offshore 
cetaceans, and the resulting abundance 
estimates conform to guidelines for 
preparing marine mammal stock 
assessment reports. Therefore, the 
survey results may be used reliably for 
applications related to the abundance, 
distribution, and density of false killer 
whales and other cetaceans within the 
Hawaiian EEZ.

Comment 34: The MMPA’s goal is to 
maintain marine mammal populations 
at their OSP levels.

Response: NMFS agrees maintaining 
marine mammal populations within 
their OSP levels is one of the goals of 
the MMPA. The MMPA also requires 
reduction of mortality and serious 
injury of marine mammals incidental to 
commercial fishing operations to 
insignificant levels approaching a zero 
mortality and serious injury rate, which 
is commonly referred to as the ZMRG.

Comment 35: The proposed rule 
admits as long as human induced 
mortality does not exceed PBR levels, 
then a marine mammal stock will 
achieve OSP, which is the goal of the 
MMPA.

Response: NMFS agrees this is one 
goal of the MMPA. However, NMFS also 
recognizes reducing fishery-related 
mortality and serious injury of marine 
mammals to PBR is a short-term goal of 
TRPs under the MMPA, and the long-
term goal requires reducing such 
mortality and serious injury to 
insignificant levels approaching a zero 
mortality and serious injury rate.

Comment 36: The proposed rule never 
explains why NMFS abandons any 
pretext of ecosystem-based management 
when it comes to marine mammals.

Response: NMFS’ approach to 
ecosystem-based management must be 
consistent with the MMPA and other 
applicable law. One of the provisions of 
the MMPA requires commercial 
fisheries to reduce their incidental 
mortality and serious injury of marine 
mammals to insignificant levels 
approaching a zero mortality and 
serious injury rate. Thus, NMFS is 

issuing this final rule to implement the 
provisions of the MMPA related to the 
ZMRG.

Comment 37: We agree there are no 
provisions within the MMPA to develop 
and implement TRPs for non-strategic 
stocks interacting with Category II 
fisheries and urge NMFS to examine 
and devise mechanisms to reduce the 
bycatch from those fisheries for which 
the MMPA does not currently require 
TRPs. Toward this end, NMFS should 
take immediate steps to partner with the 
conservation community and the fishing 
industry to conduct workshops to 
explore the feasibility of transferring 
existing technologies deemed successful 
in reducing marine mammal bycatch in 
other fisheries and to investigate new 
technologies to reduce bycatch.

Response: NMFS has been partnering 
with many parties in investigating new 
technologies to reduce bycatch within 
the TRP context. Currently, funds for 
implementing MMPA section 118 are 
fully subscribed in existing activities to 
address statutory priorities (e.g., TRPs 
for all strategic stocks of marine 
mammals interacting with Category I or 
II fisheries). NMFS will consider 
effective and efficient mechanisms to 
reduce mortality and serious injury of 
non-strategic marine mammals 
incidental to commercial fishing, such 
as the workshop suggested in this 
comment, to the extent resources and 
priorities allow.

Comment 38: The proposed 
insignificance threshold will result in 
yet another layer of arbitrary regulation 
upon commercial fisheries in Hawaii, 
subjecting such fisheries to additional 
regulatory burdens, legal costs, and 
economic uncertainties.

Response: The definition of 
‘‘insignificance threshold’’ will allow 
NMFS to implement one of the 
requirements of the MMPA. Rather than 
increase the regulatory burden on 
commercial fisheries in Hawaii or 
elsewhere, this rule establishes a lower 
limit to the extent to which commercial 
fisheries are required to reduce 
incidental mortality and serious injury 
of marine mammals. The insignificance 
threshold is consistent with the 
criterion for classification as a Category 
III fishery. Prior to this rule, the limit to 
reducing mortality and serious injury 
was not defined.

Comment 39: In the case of 
endangered whales, such as the Atlantic 
northern right whale, with only a few 
hundred individuals left in the 
population, there can be no question 
about requiring fisheries to literally 
zero-out interactions. However, false 
killer whales are not endangered, they 
are a circum-global species found in all 
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the world’s oceans at tropical and sub-
tropical latitudes. According to the 
evidence to date, there may be genetic 
isolation between eastern stocks and 
those in Hawaii, but the isolation of the 
false killer whales in the EEZ around 
Hawaii from those in the immediate 
adjacent waters is still an open question. 
NMFS needs to address how vulnerable 
the Hawaii fishery will be to closure or 
other constraints if it cannot achieve the 
ZMRG.

Response: NMFS addressed the extent 
to which fisheries would be subject to 
closure or other constraints under the 
ZMRG in the proposed rule (see 69 FR 
23477, 23480, April 29, 2004, under the 
heading ‘‘Would a Fishery Be Closed if 
It Missed the Target Mortality and 
Serious Injury Level by the Deadline?’’). 
The MMPA requires NMFS to take 
action to reduce mortality and serious 
injury to levels consistent with the 
ZMRG through a TRP, which must take 
into account the economics of the 
affected fishery, the availability of 
existing technology, and existing state 
and regional fishery management plans.

Comment 40: We interpret this 
rulemaking as limited to defining ZMRG 
as used in MMPA sections 101(a)(2) and 
118 of the MMPA. We do not see this 
rulemaking as having any bearing on the 
implementation of the International 
Dolphin Conservation Program (MMPA 
sections 301–307).

Response: The comment is an 
accurate interpretation of the 
application of this final rule. As 
provided in response to comment 14, 
there are separate requirements 
applicable to the International Dolphin 
Conservation Program.

Comment 41: A single definition for 
‘‘insignificant levels approaching a zero 
mortality and serious injury rate’’ is 
sufficient, and 10 percent of PBR is the 
most appropriate definition. However, 
large or increasing populations, even 
when incidental mortality and serious 
injury has been reduced to the 
insignificance threshold, may still have 
a large number of deaths. For example, 
the PBR of California sea lions is 6,591 
animals, and 10 percent of its PBR is 
659 sea lions. Although this level of 
mortality is insignificant and can be 
tolerated at the populations level, NMFS 
and the fishing industry should do 
everything possible to further reduce the 
mortality and serious injury of 
individual marine mammals to the 
lowest level practicable.

Response: Although 659 sea lions may 
seem a relatively large number 
(compared to single digits), annual 
mortality at this level would have an 
insignificant effect on the sea lion 
population. Furthermore, 659, as a 

function of the sea lion population size, 
is so small it approaches a zero rate. 
Therefore, the insignificance threshold 
for California sea lions is consistent 
with the MMPA’s goal of reducing 
mortality and serious injury of marine 
mammals incidental to commercial 
fishing operations to insignificant levels 
approaching a zero mortality and 
serious injury rate. However, as 
provided in response to comment 10, 
NMFS will continue to work with the 
fishing industry through incentive and 
improvement of available technologies 
and methods even after incidental 
mortality and serious injury in any 
particular fishery is reduced to the 
insignificance thresholds for stocks of 
marine mammals.

The Final Rule
The regulatory text in this final rule 

is identical to the proposed rule and 
establishes the default target level of 
mortality and serious injury satisfying 
target levels under the ZMRG as 10 
percent of any stock’s PBR. These 
targets result in upper limits ranging 
from two animals per 10,000 animals in 
the population stock for endangered 
whales to six animals per 1,000 in the 
population for robust pinniped stocks. 
Incidental mortality and serious injury 
limited to these thresholds would have 
an insignificant effect on stocks of 
marine mammals and would be so small 
as to be approaching a zero mortality 
and serious injury rate. These initial 
target levels of incidental mortality and 
serious injury are generally estimated as 
10 percent of any stock’s PBR. However, 
the Assistant Administrator has 
discretion to modify this simple formula 
if certain parameters (e.g., maximum net 
production rate or the recovery factor in 
the calculation of the stock’s PBR level) 
can be estimated or otherwise modified 
from default values or when information 
is insufficient to estimate the level of 
mortality and serious injury having an 
insignificant effect on the affected 
population stock.

The insignificance threshold, which is 
the stock-specific target level of 
incidental mortality and serious injury 
under the ZMRG, includes only a 
consideration of the maximum number 
of individuals in a stock of marine 
mammals killed or seriously injured 
incidental to commercial fishing and 
still be considered insignificant levels 
approaching a zero mortality and 
serious injury rate. In this regard, it 
expresses a biological estimate and does 
not include consideration of the 
economics of affected fisheries, the 
availability of existing technology, or 
existing state or regional fishery 
management plans. These factors are 

taken into account in the long-term goal 
of the TRP process to develop and 
implement measures to reduce 
incidental mortality and serious injury 
to insignificant levels approaching a 
zero mortality and serious injury rate 
(see MMPA section 118(f)(2)).

Classification

NMFS prepared an EA to analyze the 
impacts on the human environment of 
alternatives for establishing an 
insignificance threshold to implement 
the ZMRG. The draft EA was available 
for public review and comment along 
with the proposed rule, and no 
comments were received on the draft 
EA. Based upon the analyses in the EA, 
NMFS has determined the 
establishment of an insignificance 
threshold as 10 percent of a marine 
mammal stock’s PBR would not have a 
significant impact on the human 
environment.

This proposed rule has been 
determined to be not significant for the 
purposes of Executive Order 12866.

At the proposed rule stage, the Chief 
Counsel for Regulation of the 
Department of Commerce certified to 
the Chief Counsel for Advocacy of the 
Small Business Administration this 
action, if adopted, would not have a 
significant economic impact on a 
substantial number of small entities. No 
comments were received regarding this 
certification or the economic impact of 
the rule, which was described in a 
preliminary regulatory impact review 
incorporated into the draft EA. As a 
result, no regulatory flexibility analysis 
is required, and none has been 
prepared.

This final rule does not contain a 
collection-of-information requirement 
for purposes of the Paperwork 
Reduction Act of 1980. This final rule 
does not contain policies with 
federalism implications sufficient to 
warrant preparation of a federalism 
assessment under Executive Order 
13132.

List of Subjects in 50 CFR Part 229

Administrative practice and 
procedure, Confidential business 
information, Fisheries, Marine 
mammals, Reporting and record keeping 
requirements.

Dated: July 14, 2004.
Rebecca Lent,
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service.

� For the reasons set out in the preamble, 
50 CFR part 229 is amended as follows:
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PART 229—AUTHORIZATION FOR 
COMMERCIAL FISHERIES UNDER THE 
MARINE MAMMAL PROTECTION ACT 
OF 1972

� 1. The authority citation for part 229 
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.
� 2. In § 229.2, the definition for 
‘‘Insignificance threshold’’ is added in 
alphabetical order to read as follows:

§ 229.2 Definitions.

* * * * *
Insignificance threshold means the 

upper limit of annual incidental 
mortality and serious injury of marine 
mammal stocks by commercial fisheries 
that can be considered insignificant 
levels approaching a zero mortality and 
serious injury rate. An insignificance 
threshold is estimated as 10 percent of 
the Potential Biological Removal level 
for a stock of marine mammals. If 
certain parameters (e.g., maximum net 
productivity rate or the recovery factor 
in the calculation of the stock’s 
potential biological removal level) can 
be estimated or otherwise modified from 
default values, the Assistant 
Administrator may use a modification of 
the number calculated from the simple 
formula for the insignificance threshold. 
The Assistant Administrator may also 
use a modification of the simple formula 
when information is insufficient to 
estimate the level of mortality and 
serious injury that would have an 
insignificant effect on the affected 
population stock and provide a rationale 
for using the modification.
* * * * *
[FR Doc. 04–16355 Filed 7–19–04; 8:45 am]
BILLING CODE 3510–22–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 660

[Docket No. 040429134–4135–01; I.D. 
071304A]

Fisheries Off West Coast States and in 
the Western Pacific; West Coast 
Salmon Fisheries; Inseason Actions #5 
- Adjustments of the Commercial 
Fishery from the U.S.-Canada Border 
to Cape Falcon, Oregon

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Modification of fishing season; 
request for comments.

SUMMARY: NMFS announces that the 
commercial fishery in the area from the 
U.S.-Canada Border to Cape Falcon, OR 
was modified to open July 8 and close 
at midnight on July 12, 2004, then to 
reopen on July 16 through midnight on 
July 19, 2004, with the provision that no 
vessel may possess, land, or deliver 
more than 100 chinook for each open 
period. This action was necessary to 
conform to the 2004 management goals. 
The intended effect of this action was to 
allow the fishery to operate within the 
seasons and quotas specified in the 2004 
annual management measures.
DATES: Adjustment of the area from the 
U.S.-Canada Border to Cape Falcon, OR 
effective 0001 hours local time (l.t.), July 
8, 2004, until 2359 hours l.t., July 19, 
2004; after which the fishery will 
remain closed until opened through an 
additional inseason action for the west 
coast salmon fisheries, which will be 
published in the Federal Register, or 
until the effective date of the next 
scheduled open period announced in 
the 2004 annual management measures. 
Comments will be accepted through 
August 4, 2004.
ADDRESSES: Comments on these actions 
must be mailed to D. Robert Lohn, 
Regional Administrator, Northwest 
Region, NMFS, NOAA, 7600 Sand Point 
Way N.E., Bldg. 1, Seattle, WA 98115–
0070; or faxed to 206–526–6376; or Rod 
McInnis, Acting Regional 
Administrator, Southwest Region, 
NMFS, NOAA, 501 W. Ocean Blvd., 
Suite 4200, Long Beach, CA 90802–
4132; or faxed to 562–980–4018. 
Comments can also be submitted via e-
mail at the 
2004salmonIA5.nwr@noaa.gov address, 
or through the internet at the Federal 
eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments, 
and include [docket number and/or RIN 
number] in the subject line of the 
message. Information relevant to this 
document is available for public review 
during business hours at the Office of 
the Regional Administrator, Northwest 
Region, NMFS.
FOR FURTHER INFORMATION CONTACT: 
Christopher Wright, 206–526–6140.
SUPPLEMENTARY INFORMATION: The 
Regional Administrator (RA) modified 
the season for the commercial fishery in 
the area from the U.S.-Canada Border to 
Cape Falcon, OR to open July 8 and 
close at midnight on July 12, 2004, then 
reopen on July 16 through July 19, with 
the provision that no vessel may 
possess, land, or deliver more than 100 
chinook for each open period. On July 
2 the Regional Administrator had 
determined available catch and effort 

data indicated that the effort predicted 
preseason was low and that restricting 
the fishery to slow the catch of chinook 
would allow additional time for fishers 
to access more of the coho quota. The 
fishery was scheduled to be reevaluated 
by an inseason conference call on July 
14, and any further adjustments 
announced.

All other restrictions remain in effect 
as announced for 2004 ocean salmon 
fisheries. This action was necessary to 
conform to the 2004 management goals. 
Modification of fishing seasons is 
authorized by regulations at 50 CFR 
660.409(b)(1)(i) and (ii).

In the 2004 annual management 
measures for ocean salmon fisheries (69 
FR 25026, May 5, 2004), NMFS 
announced the commercial fishery for 
all salmon in the area from the U.S.-
Canada Border to Cape Falcon, OR 
would open July 8 through the earlier of 
September 15, or a 14,700–chinook 
preseason guideline, or a 67,500–coho 
quota. The 67,500–coho quota included 
a subarea quota of 8,000 coho for the 
area between the U.S.-Canada border 
and the Queets River, WA. The fishery 
was scheduled to be open Thursday 
through Monday prior to August 11, and 
Wednesday through Sunday thereafter, 
with the restriction that no vessel may 
possess, land, or deliver more than 125 
chinook for each 5–day open period.

On July 2, 2004, the RA consulted 
with representatives of the Pacific 
Fishery Management Council, 
Washington Department of Fish and 
Wildlife, and Oregon Department of 
Fish and Wildlife by conference call. 
Information related to catch to date, the 
chinook catch rate, and effort data 
indicated that the effort predicted 
preseason was low and that restricting 
the fishery to slow the catch of chinook 
would allow additional time for fishers 
to access more of the coho quota. As a 
result, on July 2 the states 
recommended, and the RA concurred, 
that the area from the U.S.-Canada 
Border to Cape Falcon, OR open July 8 
and close at midnight l.t. on July 12, 
2004 (5 days open), then reopen on July 
16 through midnight l.t. on July 19, 
2004 (4 days open), with the provision 
that no vessel may possess, land, or 
deliver more than 100 chinook for each 
open period. All other restrictions that 
apply to this fishery remain in effect as 
announced in the 2004 annual 
management measures.

The RA determined that the best 
available information indicated that the 
catch and effort data, and projections, 
supported the above inseason action 
recommended by the states. The states 
manage the fisheries in state waters 
adjacent to the areas of the U.S. 
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2.a. 

Marine Mammal Stock Assessment Reports (SARs)  

http://www.nmfs.noaa.gov/pr/sars/ 

Overview 
Section 117 of the Marine Mammal Protection Act (MMPA) requires 3 regional 
Scientific Review Groups to advise and report on the status of marine mammal 
stocks within 

 Alaskan waters  
 Pacific Ocean (including Hawaii)  
 Atlantic Ocean (including the Gulf of Mexico and Caribbean Sea)  

The Scientific Review Groups advise NMFS and U.S. Fish and Wildlife Service (FWS) 
on 

 status of stocks uncertainties of stocks  
 research of stocks, such as research needs, impacts, and methods to reduce 

incidental mortality of marine mammals incidental to fishing operations  
 other issues that the groups or agencies deem appropriate  

Do the agencies prepare reports for all populations of marine mammals? 
No. We prepare reports only for marine mammal stocks that occur in waters under 
U.S. jurisdiction, as stated in the MMPA. 

What information can I find in a stock assessment report? 
Each stock assessment includes: 

 a description of the stock's geographic range  
 a "minimum population estimate"  
 current population trends  
 current and maximum net productivity rates  
 "Potential Biological Removal" levels  
 status of the stock  
 estimates of annual human-caused mortality and serious injury by source  
 descriptions of other factors that may be causing a decline or impeding the 

recovery of "strategic stocks"  

How is the information used? 
This information is used to 

 identify and evaluate the status of marine mammal populations and the 
effects of human activities upon them  

 authorize the "taking" of marine mammals incidental to human activities  

http://www.nmfs.noaa.gov/pr/glossary.htm#minimum
http://www.nmfs.noaa.gov/pr/glossary.htm#pbr
http://www.nmfs.noaa.gov/pr/glossary.htm#strategic
http://www.nmfs.noaa.gov/pr/glossary.htm#take
http://www.nmfs.noaa.gov/pr/sars/
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 design and conduct appropriate conservation measures  
 evaluate the progress of each fishery in reducing its incidental mortality and 

serious injury to insignificant levels approaching a zero mortality and serious 
injury rate  

How many marine mammal stock assessment reports are reviewed or 
prepared annually? 
In 1994, we prepared, with FWS, about 165 reports on marine mammal stocks in 
U.S. waters, including: 

 ~60 reports in the Atlantic Ocean and Gulf of Mexico,  
 ~60 reports along the Pacific Coast of the continental United States and 

Hawaii, and  
 ~35 reports in Alaska and the North Pacific  
 ~10 reports for manatees, polar bears, sea otters, and walrus in U.S. waters 

(prepared by FWS)  

These reports are reviewed and updated annually (for strategic stocks) or every 
three years (for non-strategic stocks). The number of reports may vary from year 
to year because stock identify is subject to change, and marine mammal stocks 
may be added or removed from the list of compiled reports due to changes in 
distribution. 

 

http://www.nmfs.noaa.gov/pr/interactions/zmrg/
http://www.nmfs.noaa.gov/pr/interactions/zmrg/
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Stock Assessments

16 U.S.C.  1386

Sec.  117.   (a) IN GENERAL.  — Not later than August 1,  1994,  the Secretary shall,  in
consultation with the appropriate regional scientific review group established under
subsection (d),  prepare a draft stock assessment for each marine mammal stock which
occurs in waters under the jurisdiction of the United States.   Each draft stock assessment,
based on the best scientific information available,  shall—

(1) describe the geographic range of the affected stock,  including any seasonal or
temporal variation in such range;

(2) provide for such stock the minimum population estimate,  current and maximum net
productivity rates,  and current population trend,  including a description of the information
upon which these are based;

(3) estimate the annual human-caused mortality and serious injury of the stock by
source and,  for a strategic stock,  other factors that may be causing a decline or impeding
recovery of the stock,  including effects on marine mammal habitat and prey;

(4) describe commercial fisheries that interact with the stock,  including—

(A) the approximate number of vessels actively participating in each such fishery;

(B) the estimated level of incidental mortality and serious injury of the stock by
each such fishery on an annual basis;

(C) seasonal or area differences in such incidental mortality or serious injury; and

(D) the rate,  based on the appropriate standard unit of fishing effort,  of such
incidental mortality and serious injury,  and an analysis stating whether such level is
insignificant and is approaching a zero mortality and serious injury rate;

(5) categorize the status of the stock as one that either—

(A) has a level of human-caused mortality and serious injury that is not likely to
cause the stock to be reduced below its optimum sustainable population; or

(B) is a strategic stock,  with a description of the reasons therefor;  and

(6) estimate the potential biological removal level for the stock,  describing the informa-
tion used to calculate it,  including the recovery factor.

(b) PUBLIC COMMENT.  — 

(1) The Secretary shall publish in the Federal Register a notice of the availability of a
draft stock assessment or any revision thereof and provide an opportunity for public review
and comment during a period of 90 days.   Such notice shall include a summary of the
assessment and a list of the sources of information or published reports upon which the
assessment is based.

(2) Subsequent to the notice of availability required under paragraph (1),  if requested by
a person to which section 101(b) applies,  the Secretary shall conduct a proceeding on the
record prior to publishing a final stock assessment or any revision thereof for any stock
subject to taking under section 101(b).

(3) After consideration of the best scientific information available,  the advice of the
appropriate regional scientific review group established under subsection (d),  and the

kristen.long
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comments of the general public,  the Secretary shall publish in the Federal Register a notice
of availability and a summary of the final stock assessment or any revision thereof,  not
later than 90 days after—

(A) the close of the public comment period on a draft stock assessment or revision
thereof;  or

(B) final action on an agency proceeding pursuant to paragraph (2).

(c) REVIEW AND REVISION.  — 

(1) The Secretary shall review stock assessments in accordance with this subsection—

(A) at least annually for stocks which are specified as strategic stocks;

(B) at least annually for stocks for which significant new information is available;
and

(C) at least once every 3 years for all other stocks.

(2) If the review under paragraph (1) indicates that the status of the stock has changed
or can be more accurately determined,  the Secretary shall revise the stock assessment in
accordance with subsection (b).

(d) REGIONAL SCIENTIFIC REVIEW GROUPS.  — 

(1) Not later than 60 days after the date of enactment of this section [June 29,  1994],
the Secretary of Commerce shall,  in consultation with the Secretary of the Interior (with
respect to marine mammals under that Secretary' s jurisdiction),  the Marine Mammal
Commission,  the Governors of affected adjacent coastal States,  regional fishery and
wildlife management authorities,  Alaska Native organizations and Indian tribes,  and
environmental and fishery groups,  establish three independent regional scientific review
groups representing Alaska,  the Pacific Coast (including Hawaii),  and the Atlantic Coast
(including the Gulf of Mexico),  consisting of individuals with expertise in marine mammal
biology and ecology,  population dynamics and modeling,  commercial fishing technology
and practices,  and stocks taken under section 101(b).   The Secretary of Commerce shall,  to
the maximum extent practicable,  attempt to achieve a balanced representation of view-
points among the individuals on each regional scientific review group.   The regional
scientific review groups shall advise the Secretary on—

(A) population estimates and the population status and trends of such stocks;

(B) uncertainties and research needed regarding stock separation,  abundance,  or
trends,  and factors affecting the distribution,  size,  or productivity of the stock;

(C) uncertainties and research needed regarding the species,  number,  ages,  gender,
and reproductive status of marine mammals;

(D) research needed to identify modifications in fishing gear and practices likely to
reduce the incidental mortality and serious injury of marine mammals in commercial
fishing operations;

(E) the actual,  expected,  or potential impacts of habitat destruction,  including
marine pollution and natural environmental change,  on specific marine mammal species
or stocks,  and for strategic stocks,  appropriate conservation or management measures to
alleviate any such impacts; and

(F) any other issue which the Secretary or the groups consider appropriate.

(2) The scientific review groups established under this subsection shall not be subject to
the Federal Advisory Committee Act (5 App.  U.S.C. ).
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(3) Members of the scientific review groups shall serve without compensation,  but may
be reimbursed by the Secretary,  upon request,  for reasonable travel costs and expenses
incurred in performing their obligations.

(4) The Secretary may appoint or reappoint individuals to the regional scientific review
groups under paragraph (1) as needed.

(e) EFFECT ON SECTION 101(b).  — This section shall not affect or otherwise modify the
provisions of section 101(b).

Taking of Marine Mammals Incidental to
Commercial Fishing Operations

16 U.S.C.  1387

Sec.  118.   (a) IN GENERAL.  — 

(1) Effective on the date of enactment of this section [April 30,  1994],  and except as
provided in section 114 and in paragraphs (2),  (3),  and (4) of this subsection,  the provi-
sions of this section shall govern the incidental taking of marine mammals in the course of
commercial fishing operations by persons using vessels of the United States or vessels
which have valid fishing permits issued by the Secretary in accordance with section 204(b)
of the Magnuson-Stevens Fishery Conservation and Management Act (16 U.S.C.  1824(b)).  
In any event it shall be the immediate goal that the incidental mortality or serious injury of
marine mammals occurring in the course of commercial fishing operations be reduced to
insignificant levels approaching a zero mortality and serious injury rate within 7 years after
the date of enactment of this section [April 30,  2001].

(2) In the case of the incidental taking of marine mammals from species or stocks
designated under this Act as depleted on the basis of their listing as threatened species or
endangered species under the Endangered Species Act of 1973 (16 U.S.C.  1531 et seq. ),
both this section and section 101(a)(5)(E) of this Act shall apply.

(3) Sections 104(h) and title III,  and not this section,  shall govern the taking of marine
mammals in the course of commercial purse seine fishing for yellowfin tuna in the eastern
tropical Pacific Ocean.

(4) This section shall not govern the incidental taking of California sea otters and shall
not be deemed to amend or repeal the Act of November 7,  1986 (Public Law 99-625; 100
Stat.  3500).

(5) Except as provided in section 101(c),  the intentional lethal take of any marine
mammal in the course of commercial fishing operations is prohibited.

(6) Sections 103 and 104 shall not apply to the incidental taking of marine mammals
under the authority of this section.
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A Summary of Laws and Executive Orders: 
Information for the False Killer Whale Take Reduction Team (FKWTRT) 

  
Introduction  
The following is a list of many of the applicable laws and Executive Orders that must be 
complied with by NMFS during the development of both proposed and final rulemaking 
packages.  It is intended to give FKWTRT members and interested parties a general 
understanding of the complex and comprehensive analyses that NMFS must conduct during the 
development, proposal, and finalization of a regulatory action.  
  
Marine Mammal Protection Act (MMPA)  
What is it?  
The MMPA was enacted by Congress in 1972 largely in response to concern over the thousands 
of dolphins and porpoises killed each year by the commercial tuna purse seine fisheries and the 
clubbing of young harp seals in Canada.  However, the legislative history for the MMPA also 
indicates that many other issues concerning the well-being of marine mammals prompted 
Congress to take action.   
  
To whom does it apply?  
The MMPA has broad application to both the activities prohibited under the Act and those to 
whom the prohibitions apply.  In general, the provisions contained in the MMPA reflect two 
major conservation principles: preservation and resource management.  The concept of 
preservation is reflected in the MMPA’s permanent prohibition on the “taking” and importation 
of marine mammals.  Under the MMPA, “take” means to harass, hunt, capture, or kill, or attempt 
to harass, hunt, capture, or kill any marine mammal.  Due to the compelling interest in promoting 
the preservation of marine mammals throughout their range, these provisions apply to “any 
person,” including the Federal government.  The concept of resource management is reflected in 
the MMPA’s exceptions to the taking prohibition and also in the authority of the Secretaries of 
Commerce (for whales, porpoises, dolphins, seals, and sea lions, but not walruses) and of Interior 
(for all other marine mammals, such as walruses, polar bears, sea otters, and manatees), to 
authorize takings of marine mammals as long as it is not to the disadvantage of the species or 
population stock affected.  
  
How does it relate to the FKWTRT?  
The Secretary of Commerce has delegated most of its authority under the MMPA to NMFS.  The 
Secretary of Interior has similarly delegated authority to the U.S. Fish and Wildlife Service.  
NMFS is the primary Federal agency responsible for implementing, enforcing, and executing the 
provisions of the MMPA that pertain to cetaceans and pinnipeds (except walrus).   The 1994 
amendments to the MMPA included several provisions related to the FKWTRT.  In fact, all Take 
Reduction Teams owe their creation to the 1994 amendments.  First, these amendments require 
NMFS to prepare and revise annually a list of commercial fisheries that have frequent (Category 
I), occasional (Category II), or remote likelihood (Category III) of incidental mortality and 
serious injury of marine mammals.  This list is published every year in the Federal Register as 
The List of Fisheries.  Second, the 1994 amendments require NMFS to prepare stock  
assessments on all marine mammal stocks that occur in U.S. waters.  In addition, the status of the 
stock must be categorized as either “strategic” or as being at a level of human-caused mortality 
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and serious injury that is not likely to cause the stock to be reduced below its optimum 
sustainable populations.  The stock assessment must also indicate a “potential biological 
removal” (PBR) level for the marine mammal stock.  The PBR level is the maximum number of 
animals, not including natural mortalities, which may be removed from a marine mammal stock 
while allowing that stock to reach or maintain its optimum sustainable population.  The short-
term goal of a TRP is to reduce incidental mortality and serious injury to below PBR within 6 
months of implementation and the long-term goal is, within 5 years, to insignificant levels 
approaching a zero mortality and serious injury rate (ZMRG), taking into account the economics 
of the fishery, the availability of existing technology, and existing State or regional fishery 
management plans.  
  
The publication of the List of Fisheries and the preparation of the marine mammal stock 
assessment report are directly related to the FKWTRT because NMFS is required to develop take 
reduction plans to assist in the recovery or prevent the depletion of each strategic stock that 
interacts with a Category I or II fishery (i.e., fisheries that have frequent or occasional incidental 
mortality and serious injury of marine mammals).  The MMPA describes types of expertise that 
take reduction team members must possess and the types of interest groups that must be 
represented on any take reduction team.  It provides the major elements that must be included in 
each take reduction plan.  In addition, the MMPA provides a process that includes the team’s 
submission of the draft take reduction plan to NMFS, NMFS’ consideration of the draft plan, and 
NMFS’ publication of the final plan and its implementing regulations.  However, when 
developing a take reduction plan, NMFS must comply with all the statutes and Executive Orders 
discussed in this document.  For example, the process for implementing fishery management 
measures to prevent or reduce serious injury and mortality to false killer whales requires agency 
rulemaking under the Administrative Procedure Act (APA).  In addition, the potential impacts to 
the environment from such rulemaking must be analyzed and considered under the National 
Environmental Policy Act (NEPA), either through the preparation of an EA or an EIS.  
Therefore, the development and implementation of the FKWTRT is both labor intensive and 
time consuming, and requires multiple layers of analysis throughout the process.  
  
Administrative Procedure Act (APA)  
What is it?  
Passed by Congress in 1946, the APA responded to the proliferation of Federal agencies during 
the New Deal by establishing uniform rules for the exercise of administrative power.  In general, 
the APA divides the realm of administrative action into two decision making categories, 
rulemaking and adjudication.  The APA provides public notice and comment procedures for 
informal rulemaking and sets a limited “arbitrary and capricious” standard of judicial review.   
  
To whom does it apply?  
The APA applies to Federal agencies, which are defined as each authority of the Government of 
the United States, whether or not it is within or subject to review by another agency (5 U.S.C. 
552(1)).   
  
How does it relate to the FKWTRT?  
As a Federal agency, NMFS must comply with the APA.  For example, in issuing or amending 
regulations to implement a False Killer Whale Take Reduction Plan (FKWTRP), NMFS must 
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generally publish notice of a proposed rule in the Federal Register, provide reasonable time for 
submission of written comments from the public, and publish the final rule with at least a 30 day 
period before it takes effect.  This process is often referred to as notice-and-comment 
rulemaking.   
  
National Environmental Policy Act (NEPA)  
What is it?  
Enacted by Congress in 1969 and signed into law by President Nixon in 1970, NEPA responded 
to an overwhelming public belief that Federal agencies should assume a leadership role in 
environmental protection.  NEPA is regarded as the nation’s basic charter for environmental 
responsibility because it establishes an environmental policy (note that the “P” in NEPA stands 
for “policy” and not “protection”) for the nation, provides an interdisciplinary framework for 
environmental planning by Federal agencies, and contains action-forcing procedures to ensure 
that Federal agency decision makers take environmental factors into account.  NEPA is often 
referred to as a procedural statute because it requires Federal agencies to analyze and consider 
the environmental effects of their actions.  
  
To whom does it apply?  
NEPA applies to all Federal agencies that intend to carry out, fund, or approve a proposed action.  
NEPA and its implementing regulations require Federal agencies to prepare an Environmental 
Impact Statement (EIS) for proposals for legislation and other major federal actions significantly 
affecting the quality of the human environment.  In other words, a Federal agency must 
determine whether the proposed action may significantly affect the quality of the human 
environment, which would require the agency to prepare an EIS.  NEPA, its implementing 
regulations, and NOAA guidelines have established a process for Federal agencies to make their 
determination in a systematic fashion, which may include the preparation of an Environmental 
Assessment (EA).  The purpose of the EA is to provide the Federal agency with an initial 
analysis of the environmental resources that could possibly be affected by the proposed action.  
If the agency concludes, based on the EA, that there will be no significant impact on the human 
environment from the proposed action, then that determination is summarized in a Finding of No 
Significant Impact (FONSI).  If, on the other hand, the agency concludes, based on the EA, that 
the proposed action will have significant impact on the human environment, then the agency 
must proceed with an EIS and make notice of its intention to do so through the publication of a 
Notice of Intent (NOI) in the Federal Register.  It is worth noting that an agency may proceed 
directly to an EIS without first preparing an EA.  
  
The analyses contained in a NEPA document assess the biological, social, and economic impacts 
of the preferred (if any) Federal action as well as reasonable alternatives, including a no action or 
“status quo” option.  Accordingly, due to the potential range of alternatives and associated 
impacts included in the analysis, developing and drafting a NEPA document is a labor intensive 
process requiring the expertise of and coordination among economists, biologists, sociologists, 
and policy makers.  
  
How does it apply to the FKWTRT?  
In issuing regulations to implement a Take Reduction Plan, NMFS must conduct a NEPA 
analysis.  
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 Endangered Species Act (ESA)  
What is it?  
Congress passed the ESA in 1973 to prevent the extinction of wildlife and plants and to protect 
the ecosystems upon which they depend.  Many species of marine mammals are protected under 
the ESA and the MMPA.  However, there are a couple notable differences between the two 
statutes.  First, under section 7 of the ESA, all Federal agencies must insure that their actions do 
not jeopardize the continued existence of any endangered or threatened species.  To meet this 
mandate, every Federal agency proposing an action that may affect an endangered or threatened 
species must consult with either NMFS or the U.S. Fish and Wildlife Service or both to ensure 
that the action does not jeopardize the ESA listed species.  Second, under section 4 of the ESA, 
both NMFS and the U.S. Fish and Wildlife Service must designate critical habitat concurrently 
with the listing of an endangered or threatened species.  Critical habitat is defined as the specific 
areas within the geographic area occupied by the species, at the time it is listed, on which are 
found those physical or biological features essential to the conservation of the species and which 
may require special management considerations or protection.     
  
To whom does it apply?  
Similar to the MMPA, the ESA protects wildlife by prohibiting a broad range of both public and 
private activities that could constitute a “take” of the protected species.  The ESA’s definition of 
“take” is simiar to the MMPA’s definition with one important distinction - the ESA definition 
includes the term “harm.”  The regulations that define the term “harm” as encompassing 
“significant habitat modification or degradation” have been upheld by the U.S. Supreme Court.  
In 1998, NMFS published its definition of the ESA’s “take” prohibitions for its listed species.  
Under these regulations, an action that changes or degrades the habitat of a listed species where 
it actually kills or injures the species by significantly impairing essential behavioral patters, 
including breeding, spawning, rearing, migrating, feeding, and sheltering, is considered a “take” 
under the ESA.  
 
How does it relate to the FKWTRT?  
False killer whales are not currently listed under the ESA. In early 2010, NMFS initiated a status 
review of the insular population of Hawaiian false killer whales to determine if listing under the 
ESA is warranted.     
  
Regulatory Flexibility Act (RFA)  
What is it?  
In response to public concerns that Federal agency actions were inhibiting economic innovation 
and expansion, the Regulatory Flexibility Act (RFA) requires Federal agencies to consider the 
effects of their regulatory actions on small businesses and other small entities and to minimize 
any undue disproportionate burden.  
  
To whom does it apply?  
The RFA applies to any rule subject to notice and comment rulemaking under section  
553(b) of the Administrative Procedure Act (APA) or any other law. This includes most   
rules issued under the MMPA, such as a FKWTRP and its implementing regulations, if any.  
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How does it relate to the FKWTRT?  
NMFS is generally required to analyze the economic effect of the proposed action and its 
alternatives on small entities, to explain how the agency has considered those effects, and to 
explain what steps have been taken to minimize any significant economic impacts on small 
entities.  While the analyses contained in these documents are distinct and prepared separately, 
the agency has generally incorporated the RFA review process into its NEPA analysis.  As a 
result, unless NMFS can certify, based on an analysis, that the proposed action will not have a 
significant economic impact on a substantial number of small entities, each draft EA or EIS 
contains a section for the corresponding RFA analysis, which is called an Initial Regulatory 
Flexibility Analysis (IRFA).  The RFA also requires Federal agencies to prepare a Final 
Regulatory Flexibility Analysis (FRFA) when the final rule is published and this analysis can be 
found in the final EA or EIS.  Because the IRFA and FRFA are integrated into the NEPA 
process, there is a high degree of cooperation and collaboration between those staff members 
involved in the development and drafting of these documents.    
  
Paperwork Reduction Act (PRA)  
What is it?  
In response to public concerns about the burden of Federal paperwork, the Paperwork Reduction 
Act (PRA) of 1995 requires that agencies obtain Office of Management and Budget (OMB) 
approval before requesting most types of information from the public. "Information collections" 
include forms, interview, recordkeeping requirements, and a wide variety of other things.  
  
To whom does it apply?  
OMB clearance must be requested by the “sponsor” of the collection.  Under the PRA, a sponsor 
can be: the entity that the information is being gathered for, even if the collection itself is done 
by a contractor or another Federal or State agency; the entity is paying someone to collect 
specific information; or the entity is requiring that information be submitted or disclosed to 
anyone else.  
  
How does it relate to the FKWTRT?  
When NMFS requires fishermen to keep records, or submit information, the agency must request 
clearance from OMB because that requirement is considered an information collection under the 
PRA.  Once the agency determines that a proposed action triggers the PRA, a clearance request 
needs to be submitted to OMB on or before the date the proposed rule is published in the Federal 
Register.  Incorporating the PRA clearance process into the agency’s rulemaking process is 
extremely important because the publication of a proposed rule will be delayed if the agency 
fails to obtain clearance.  After OMB receives the request, it has 60 days to review and act upon 
it, and, except for special emergency submissions, OMB is prohibited from acting for the first 30 
days to allow time for public comment.  Therefore, the agency expects the OMB clearance 
process to take between 30 to 60 days.   
  
Data Quality Act (DQA)  
What is it?  
In 2001, Congress enacted Section 515 of the Treasury and General Government Appropriations 
Act for Fiscal Year 2001 (known as Section 515 or the Data Quality Act).  The DQA requires 
that federal agencies “ensure and maximize” the “quality, objectivity, utility, and integrity” of all 
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disseminated information. The law also permits affected parties to seek correction of information 
that does not meet the law’s quality standards.  The DQA directed the Office of Management and 
Budget (OMB) to establish government-wide guidelines that “provide policy and procedural 
guidance to federal agencies for ensuring and maximizing the quality, objectivity, utility, and 
integrity of information (including statistical information) disseminated by federal agencies.”  In 
turn, each federal agency was directed by OMB to issue their own guidelines and procedures for 
affected individuals to seek and obtain correction of information that does not comply with the 
OMB or agency guidelines.   
  
To whom does it apply?  
The DQA applies to all federal agencies.  
  
How does it relate to the FKWTRT?  
Pursuant to the DQA and OMB guidelines, NOAA has developed guidelines of its own to ensure 
the quality, objectivity, utility, and integrity of disseminated information.  Similar to other 
statutory mandates, NMFS has incorporated DQA compliance into its rulemaking procedures 
that are covered by the guidelines.   
  
Coastal Zone Management Act (CZMA)  
What is it?  
In 1972, Congress enacted the Coastal Zone Management Act (CZMA) to deal with the 
increasing stresses on the nation’s coastal areas.  Administered by NOAA, the statute created a 
unique, voluntary partnership between federal and state governments to reduce conflicts between 
land and water uses in the coastal zone and conserve coastal resources.   
 
At the national level, NOAA promotes the joint federal-state interest in coastal management by 
assisting states with development and implementation of Coastal Zone Management (CZM) 
programs; allocating federal funds on a 50/50 matching basis to implement the program; and 
ensuring that state CZM interests are represented at the national level and that the national 
interest is adequately represented in these state programs.  NOAA also encourages states to 
improve their CZM programs by recommending improvements through periodic evaluation of 
state programs.  
  
To whom does it apply?  
The Department of Commerce, primarily through NOAA’s Office of Ocean and Coastal 
Resource Management (OCRM), administers the federal CZMA program and approves or 
disapproves individual state programs.  In addition, the CZMA provides federal funding for 
states to develop such programs according to the guidelines found in the Act.  The federal 
consistency requirement is another incentive for state cooperation in reaching coastal 
management goals because it assures a state that, with certain exceptions, any federal agency 
activity or federally sponsored activity affecting the coastal zone will be consistent with the 
state-created and federally-approved coastal management plan.  
  
How does it relate to the FKWTRT?  
The CZMA emphasizes the primacy of state decision-making regarding the state’s coastal zone.  
Specifically, section 307 of the CZMA (16 USC § 1456), called the Federal Consistency 
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provision, requires that Federal agency activities that have reasonably foreseeable effects on any 
land or water use or natural resource of the coastal zone (also referred to as coastal uses or 
resources and coastal effects) must be consistent to the maximum extent practicable with the 
enforceable policies of a coastal State's federally approved Coastal Management Program 
(CMP).   
  
Marine resource management regulations, such as those that may be implemented under a 
FKWTRP, are Federal actions that require NMFS to make a consistency determination that must 
be submitted to the affected states for concurrence.  Therefore, during the preparation of a 
proposed rulemaking package, NMFS sends a letter to the respective state coastal zone 
management officials.  This letter indicates whether the agency had determined that a specific 
action is consistent with the coastal state’s CMP and asks the state officials to respond within 60 
days.   
  
Executive Orders (EOs)  
An “Executive order” is an order or regulation issued by the President or some administrative 
authority under his direction for the purpose of interpreting, implementing, or giving 
administrative effect to a provision of the Constitution or of some law or treaty.  To have the 
effect of law, such orders must be published in the Federal Register.   
  
E.O. 12866  
What is it?  
In 1993, Executive Order 12866, “Regulatory Planning and Review,” was signed by President 
Clinton in response to public concerns that the regulatory system was imposing unacceptable and 
unreasonable costs on society.  In addition, E.O. 12866 stated that regulatory policies should 
recognize that the private sector and private markets are the best means for economic growth and 
that the regulations themselves should be effective, consistent, sensible, and understandable.  
  
To whom does it apply?  
Executive Order 12866 applies to all executive branch agencies, such as NMFS.  Therefore, 
before a regulation can become law, NMFS must comply with several mandated procedures.  
First, the agency must assess the general economic costs and benefits of the proposed regulation.  
Second, for any “significant” rules (e.g., those with an impact of $100 million or more), a 
Regulatory Impact Analysis (RIA) must be completed that describes the costs and benefits of the 
proposed rule and alternative approaches, and justifies the chosen approach.  Third, if a rule is 
determined to be “significant,” the agency must submit it to OMB for review and wait until 
OMB clears the action before filing for publication in the Federal Register.  Fourth, the agency 
must submit an annual plan to OMB in order to establish regulatory priorities and improve 
coordination of the Administration's regulatory program.  Finally, the agency must periodically 
review existing rules.  
   
How does it relate to the FKWTRT?  
NMFS has incorporated the analysis required under E.O. 12866 into the analyses required under 
NEPA and the RFA.  As a result, NMFS prepares a Regulatory Impact Review (RIR) to provide 
the basis for determinations required under those laws and this Executive Order.  In addition, a 
separate document is prepared for OMB review that classifies the action as either “significant” or 
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“not significant” as the term is defined by E.O. 12866.  
  
E.O. 13132  
What is it?  
In 1999, President Clinton signed Executive Order 13132 to “ensure that the principles of 
federalism established by the Framers [of the Constitution] guide the executive departments and 
agencies in the formulation and implementation of policies.”  In other words, this Executive 
Order is designed to avoid conflict or potential conflicts between state and federal laws by 
prohibiting federal agencies from preempting state law except where a statute expressly allows 
for such preemption or where the exercise of state authority conflicts with the exercise of federal 
authority under a federal statute.  
  
To whom does it apply?  
Executive Order 13132 applies to those authorities of the United States that are defined as 
“agencies” under 44 U.S.C. 3502(1), such as NMFS.  
  
How does it relate to the FKWTRT?  
In general, the MMPA specifically preempts state laws relating to the takes of marine mammals 
within state waters.  Additionally, the authorization to incidentally take marine mammals during 
commercial fishing operations, provided by section 118 of the MMPA, applies in state waters.  
However, in order to comply with the requirements of E.O. 13132, NMFS must consult with 
State and local officials during the process of developing a proposed regulation to ensure 
meaningful and timely input by State and local officials.  Therefore, a letter is prepared for 
designated elected officials in the affected states during the development of a proposed rule that 
explains the nature of the action, indicates that the proposed action will not impose any 
substantial direct compliance costs on state and local governments and invites the state to 
participate in the public comment process.  



 
 

 

 
 
 

 
 
 
The Endangered Species Act - Protecting Marine Resources  
 
   Congress passed the Endangered Species Act (ESA) on December 28, 1973, recognizing that the natural 

heritage of the United States was of “esthetic, ecological, educational, recreational, and scientific value 
to our Nation and its people.”  It was understood that, without protection, many of our nation’s living 
resources would become extinct. 
  
The purpose of the ESA is to conserve threatened and endangered species and their ecosystems.  There 
are more than 1,900 species listed under the ESA.  A species is considered endangered if it is in danger 
of extinction throughout all or a significant portion of its range.  A species is considered threatened if it is 
likely to become endangered in the future.  The U.S. Fish and Wildlife Service (USFWS) and the National 
Marine Fisheries Service (NMFS) share responsibility for implementing the ESA.  NMFS is responsible for 
68 marine species, from whales to sea turtles and salmon to Johnson’s sea grass.   
 

Protection, Conservation, and Recovery 
The listing of a species as endangered makes it illegal to "take" (harass, harm, pursue, hunt, shoot, 
wound, kill, trap, capture, collect, or attempt to do these things) that species.  Similar prohibitions 
usually extend to threatened species.  Federal agencies may be allowed limited take of species through 
interagency consultations with NMFS or USFWS.  Non-federal individuals, agencies, or organizations may 
have limited take through special permits with conservation plans.  Effects to the listed species must be 
minimized and in some cases conservation efforts are required to offset the take.  NMFS’ Office of Law 
Enforcement works with the U.S. Coast Guard and other partners to enforce and prosecute ESA 
violations.   
 

NMFS, the Protected Resources Program, and the ESA: 
The Protected Resources program conserves and recovers marine resources by doing the following: 
 Listing species under the ESA and designating critical habitat (section 4); 
 Developing and implementing recovery plans for listed species (section 4); 
 Developing cooperative agreements with and providing grants to States for species conservation 
(section 6); 

 Consulting on any Federal actions that may affect a listed species to minimize the effects of the action 
(section 7); 

 Partnering with other nations to ensure that international trade does not threaten species (section 8); 
 Investigating violations of the ESA (section 9); 
 Cooperating with non-federal partners to develop conservation plans for the long-term conservation of 
species (section 10); and 

 Authorizing research to learn more about protected species (section 10). 
 
Why Save Endangered Marine Species? 
Although occasional extinction of species is natural, extinctions are currently occurring at a rate that is 
unprecedented in human history.  Each plant, animal, and their physical environment is part of an 
ecosystem and part of a much more complex web of life.  Because of this, the extinction of a single 
species can cause a series of negative events to occur that affect many other species.  Endangered 
species also serve as “sentinel” species to indicate larger ecological problems that could affect the 
functioning of the ecosystem and likely humans as well.  As importantly, species diversity is part of the 
natural legacy we leave for future generations.  The wide variety of species on land and in our oceans 
has provided inspiration, beauty, solace, food, livelihood, medicines and other products for previous 
generations.  The ESA is a mechanism to help guide conservation efforts, and to remind us that our 
children deserve the opportunity to enjoy the same natural world we experience. 
 
Most of the problems in the current health of our environment are caused by people.  However, people 
can also positively affect changes in our ecosystems and help endangered species recover by learning 
about the issues and changing behaviors.  You can make a difference.  To learn more, go to 
www.nmfs.noaa.gov/pr or www.fws.gov/endangered  
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Nothing is more priceless 
and more worthy of 
preservation than the 
rich array of animal life 
with which our country 
has been blessed.  It is a 
many-faceted treasure, of 
value to scholars, 
scientists, and nature 
lovers alike, and it forms 
a vital part of the 
heritage we all share as 
Americans. 
-President Richard Nixon – 
Statement upon signing the 
Endangered Species Act, 
December 28, 1973 

Science, Service, Stewardship 
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Endangered and Threatened Species under NMFS’ Jurisdiction 
(E = Endangered; T = Threatened; R = Recovered)                     (Updated July 2009) 

      Year 
Species     Listed      Status         Year 

Species     Listed       Status 
CETACEANS        Puget Sound    1999          T 
Beluga whale (Delphinapterus leucas) – Cook Inlet 2008           E        Sacramento River winter-run   1994          E 
Blue whale (Balaenoptera musculus)  1970*           E        Snake River fall-run   1992          T 
Bowhead whale (Balaena mysticetus)  1970*           E        Snake River spring/summer-run  1992          T 
Chinese River dolphin (Lipotes vexillifer)                       1989                  E 
Fin whale (Balaenoptera physalus)  1970*           E         Upper Willamette River   1999          T 

Gray whale (Eschrichtius robustus)   Chum salmon (Oncorhynchus keta) 
     Western North Pacific   1970*           E        Columbia River    1999          T 
Gulf of California harbor porpoise/vaquita        Hood Canal summer-run   1999          T 
     (Phocoena sinus)    1985           E   Coho salmon (Oncorhynchus kisutch) 
Humpback whale (Megaptera novaeangliae) 1970*           E        Central California coast   2005          E 
Indus River dolphin (Platanista minor)  1991           E        Lower Columbia River   2005          T 
Killer whale (Orcinus orca)        Oregon Coast    2008                  T 
     Southern Resident   2005           E        Southern Oregon & Northern CA coasts  1997          T 
North Atlantic right whale (Eubalaena glacialis) 2008**           E   Green sturgeon (Acipenser medirostris) 
North Pacific right whale (Eubalaena japonica) 2008**              E        Southern    2006           T 
Sei whale (Balaenoptera borealis)  1970*                E   Gulf sturgeon (Acipenser oxyrinchus desotoi) 1991          T         
Southern right whale (Eubalaena australis) 1970*           E   Shortnose sturgeon (Acipenser brevirostrum) 1967          E 
Sperm whale (Physeter macrocephalus)  1970*           E   Smalltooth sawfish (Pristis pectinata) 
        U.S. portion of range   2003          E 
PINNIPEDS   Sockeye salmon (Oncorhynchus nerka) 
Guadalupe fur seal (Arctocephalus townsendi) 1985           T        Ozette Lake    1999          T 
Hawaiian monk seal (Monachus schauinslandi) 1976           E        Snake River    1991          E 

Mediterranean monk seal                                               1970                  E  
     (Monachus monachus)   1   Steelhead trout (Oncorhynchus mykiss)      

     Puget Sound    2007          T 
Saimaa seal (Phoca hispida saimensis)  1993           E        Central California coast   1997          T 
Steller sea lion (Eumetopias jubatus)        Snake River Basin    1997          T 
    Western U.S.    1997           E        Upper Columbia River   2006                T 
    Eastern  U.S.    1990                   T        Southern California   1997          E 
        Middle Columbia River   1999          T 
MARINE TURTLES        Lower Columbia River   1998          T 
Green turtle (Chelonia mydas)           Upper Willamette River   1999          T 

     Florida & Mexico’s Pacific Coast breeding  
     colonies     1978           E   

     Northern California                                                     2000                  T 

     South-Central California coast  1997          T 

     All other areas    1978           T        California Central Valley   1998          T 

Hawksbill turtle (Eretmochelys imbricata)  1970*           E   Totoaba (Totoaba macdonaldi)   1979          E 

Kemp’s ridley turtle (Lepidochelys kempii)  1970*           E    
Leatherback turtle (Dermochelys coriacea)  1970*           E   MARINE INVERTEBRATES 
Loggerhead turtle (Caretta caretta)  1978           T   Elkhorn coral (Acropora palmata)  2006          T 
Olive ridley turtle (Lepidochelys olivacea)   Staghorn coral (Acropora cervicornis)  2006          T 

     Mexico’s Pacific coast breeding colonies 1978           E   Black abalone (Haliotis cracherodii)                              2008                  E 
White abalone (Haliotis sorenseni)  2001          E 

     All other areas    1978            T    
   MARINE PLANTS 
FISH   Johnson’s seagrass (Halophila johnsonii)  1999          T 
Atlantic Salmon (Salmo salar)                                                                
     Gulf of Maine                                                               2000                  E    DELISTED SPECIES 
Chinook Salmon (Oncorhynchus tshawytscha)   Gray whale (Eschrichtius robustus)   
     California coastal    1999           T        Eastern North Pacific   1970*               R 
     Central Valley spring-run   1999           T   Caribbean monk seal (Monachus tropicalis) 1967       Extinct 
     Lower Columbia River                                                1999                   T   
     Upper Columbia River spring-run  1999           E 

     *Listed in 1970 under the precursors to the ESA      
   **Originally listed in 1970 under the precursors to the ESA    
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Endangered Species Act (ESA)  

"Nothing is more priceless and more worthy of preservation than the rich array of 
animal life with which our country has been blessed." 
-President Nixon, upon signing the Endangered Species Act 

Overview 
The Endangered Species Act of 1973 (ESA) was signed on December 28, 1973, and 
provides for the conservation of species that are endangered or threatened 
throughout all or a significant portion of their range, and the conservation of the 
ecosystems on which they depend. The ESA replaced the Endangered Species 
Conservation Act of 1969; it has been amended several times. 

A "species" is considered endangered if it is in danger of extinction throughout all or 
a significant portion of its range. A species is considered threatened if it is likely to 
become an endangered species within the foreseeable future. 

There are approximately 1,900 total species listed under the ESA. Of these species, 
approximately 1,320 are found in part or entirely in the U.S. and its waters; the 
remainder are foreign species. 

NOAA's National Marine Fisheries Service (NMFS) and the U.S. Fish and Wildlife 
Service (USFWS) share responsibility for implementing the ESA. Generally, USFWS 
manages land and freshwater species, while NMFS manages marine and 
"anadromous" species. NMFS has jurisdiction over 68 listed species. 

Programs under the ESA 
The ESA provides for different programs to conserve endangered and threatened 
species: 

 Listing (Section 4)  
 Critical Habitat (Section 4)  
 Recovery (Section 4)  
 Cooperation with States (Section 6)  
 Interagency Consultation (Section 7)  
 International Cooperation (Section 8)  
 Enforcement of the ESA (Section 9)  
 Permits & Habitat Conservation Plan (Section 10)  

How Does the ESA Define "Species"? 
The term "species" under the ESA includes species, subspecies, and, for vertebrates 
only, "distinct population segments (DPSs)". Pacific salmon are listed as 
"evolutionarily significant units (ESUs)", which are essentially equivalent to DPSs for 
the purpose of the ESA. 

http://www.nmfs.noaa.gov/pr/species/esa/
http://www.nmfs.noaa.gov/pr/glossary.htm#species
http://ecos.fws.gov/tess_public/TESSBoxscore
http://www.fws.gov/endangered/
http://www.fws.gov/endangered/
http://www.nmfs.noaa.gov/pr/glossary.htm#anadromous
http://www.nmfs.noaa.gov/pr/species/esa/
http://www.nmfs.noaa.gov/pr/glossary.htm#dps
http://www.nmfs.noaa.gov/pr/glossary.htm#esu
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NEPA National Environmental 
Policy Act 

What is NEPA?  

The National Environmental Policy Act, referred to as NEPA, was enacted in 1969.  The 
purposes of the Act are as follows:  

• To declare a national policy that will encourage a harmonious relationship between 
humans and their environment,  

• To promote efforts that will prevent, mitigate, or eliminate damage to the 
environment,  

• To promote efforts that will stimulate the health and welfare of humans,  
• To enrich the understanding of the ecological systems and natural resources 

important to the Nation, and  
• To establish a Council on Environmental Quality.  

What Does NEPA Require?  

NEPA requires Federal agencies to integrate environmental values into their decision-
making processes by considering the environmental impacts (positive and negative) of 
their major proposed actions and reasonable alternatives to those actions.  Major Federal 
actions include the following:  

• New/continuing activities financed, assisted, conducted, or approved by Federal 
agencies,  

• New/revised rules, regulations, plans, policies, or procedures, and  
•  Legislative proposals. 
 
Major Federal actions that are not included under NEPA include: 
 
• General revenue funding assistance where there is no control 

over use of the funds, and  
• Judicial, administrative, civil, or criminal enforcement 

activities.  
NEPA is a “process-forcing” statute.  To comply with NEPA, Federal agencies must 
prepare a detailed statement on the environmental impacts of any major Federal action 
significantly affecting the quality of the human environment.  This detailed statement is 
known as an Environmental Impact Statement (EIS).  However, an EIS is not always 
necessary. Under certain circumstances, the Federal agency may prepare a less  
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comprehensive analysis.  The documents prepared by Federal agencies to comply with 
NEPA’s procedural requirement are as follows:  
 
• 
•
 Categorical Exclusion  
 Environmental Assessment 

-  May include a Finding of No Significant Impact 
• Environmental Impact Statement 

-  Must include a Notice of Intent 
-  Must include a Record of Decision  

If a major Federal action is not categorically excluded, the action must be evaluated by 
an Environmental Assessment (including a Finding of No Significant Impact) and/or an 
Environmental Impact Statement (including a Notice of Intent and a Record of 
Decision).  

NEPA Documents  

A description of each of the NEPA documents listed above is included in this section.  

Categorical Exclusion  

A Categorical Exclusion (CE) is a category of action, established by Federal agencies 
that do not individually or cumulatively have significant effects on the environment.  For 
example, some Exempted Fishing Permits may qualify for a Categorical Exclusion.  

Environmental Assessment  

An Environmental Assessment (EA) provides evidence/analysis for determining whether 
the action will cause significant impacts (i.e., if yes, an Environmental Impact Statement 
is required).  When it is determined that there will be no significant impacts as a result of 
the proposed action, an EA fulfills the agency’s compliance with NEPA.  If it is 
determined that there will be significant (positive and/or negative) impacts, an EA 
facilitates preparation of an Environmental Impact Statement.  Environmental 
Assessments do not need to be circulated for public review.  

Finding of No Significant Impact 

A Finding of No Significant Impact (FONSI) is a decision document supporting a 
determination that an action will not result in significant impacts.  A FONSI is prepared 
after the EA is completed and a determination of no significant impacts has been made. 
A FONSI must be either circulated to the affected public, or made available for review 
for 30 days prior to making a decision when the action usually requires an 
Environmental Impact Statement or is without precedent.  The FONSI is often included 
in the Environmental Assessment, but may be a separate document that includes a 
summary of the EA.  
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 Notice of Intent  
 

A Notice of Intent (NOI) announces an agency’s decision to prepare an EIS for a 
particular action and must be published in the Federal Register. The NOI will:  

 

• Describe the action and possible alternatives,  
• Describe the agency’s scoping process, including whether, where, and when scoping 

meetings will be held, and  
• Identify a point of contact. After publication of an NOI, the scoping process is 

initiated.  

Environmental Impact Statement  

Environmental Impact Statements (EIS) evaluate the environmental impacts of 
appropriate Federal actions. A Draft EIS fully evaluates the impacts of the action and 
reasonable alternatives.  Once the Draft is completed, it must be filed with the 
Environmental Protection Agency (EPA) and be circulated for public comment for 45 
days. A Final EIS responds to comments, including any project changes.  The Final EIS 
must be filed with the EPA and be circulated for comment for 30 days.  

An EIS will include the following components:  

• Purpose and need for proposed action,  
• Description of proposed alternatives, including a No Action Alternative,  
• Description of the affected environment,  
• Description of the environmental consequences of the alternatives, and  
• List of preparers.  

Record of Decision  

Following the Final EIS, the agency will prepare a Record of Decision (ROD) that will:  

• State what the decision is,  
• Identify alternatives considered, and specify those that are environmentally 

preferable,  
• State whether all practicable mitigation measures were adopted, and if not, 

explain why, and  
• Commit to a monitoring and enforcement program to insure implementation of 

mitigation measures.  

Although the ROD is a public document, it need not be circulated for review.  
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 What is the NEPA Process?  

To illustrate the NEPA process, a flowchart is presented below.  Note that the Notice of 
Intent (NOI) and the Record of Decision (ROD) are only prepared by the agency as part 
of the EIS process (i.e., when it has been determined that there will be significant 
positive and/or negative impacts).  

 

Where Does the Public Have Input? 

The public has input at various stages during the EIS process.  The minimum lengths of 
time for these stages are:  

• 30-day scoping/comment period which begins when an agency issues an NOI,  
• 45-day comment period which begins when an agency issues the Draft EIS, and 
• 30-day comment period which begins when an agency issues the Final EIS.  

Public comments may be submitted to the agency by written correspondence to the point 
of contact or at public meetings, or by an oral public statement at public meetings.  

What is “Scoping” for an EIS? 

Scoping is required by NEPA regulations. It is to be “an early and open process for 
determining the scope of issues to be addressed and for identifying the significant issues 
related to a proposed action.”  

Scoping starts when a Notice of Intent is published in the Federal Register.  Scoping sets 
the boundaries (i.e., the scope) of the analysis and helps to identify information sources. 
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The scoping process also helps focus alternatives and identifies issues to be addressed 
within the EIS.  Both internal (i.e., the agency) and external (i.e., the public) input is 
included as part of the process.  

How YOU Can Make a Difference 

The public can make a difference in the EIS process by making timely comments and by 
making useful and important comments, such as:  

• Comments on inaccuracies or discrepancies,  
• Comments on adequacy of the analysis,  
• Comments identifying new impacts, alternatives, or mitigation measures, and  
• Disagreements with interpretations of impacts.  
 
 
 
 
The text of the National Environmental Policy Act is available at  
http://ceq.hss.doe.gov/nepa/regs/nepa/nepaeqia.htm 
 
NOAA NEPA guidance: 
http://www.nepa.noaa.gov/ 
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