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Mexico has closed its commercial white
abalone fishery or limited white abalone
fishing.

Intentional capture of sub-legal
abalone before they contributed
substantially to the population could
have reduced the reproductive potential
of white abalone (Hobday and Tegner,
2000a). However, since the State of
California has required all commercially
caught abalone to be landed in the shell,
poaching is not likely to have been a
major factor for the decline of white
abalone. In Mexico, during a survey in
1973, a substantial portion of the
commercial white abalone catch was
found to be undersized. The impact of
illegal white abalone harvesting as a
factor of the species’ decline is difficult
to evaluate in Mexico, but was probably
not a major factor in California. Because
abalone has no blood clotting ability,
cut animals bleed to death (Cox, 1962,
cited in Hobday and Tegner, 2000a).
Burge et al. (1975) found that accidental
cutting of sub-legal sized abalone is a
significant cause of mortality and could
have further reduced white abalone
abundance (Hobday and Tegner, 2000a).
For example, mortality due to cutting
during collection of sub-legal red
abalone was estimated at 60 percent
from small cuts in the lab, and almost
100 percent in the field. Even
undersized abalone that are handled
and replaced without being cut suffer a
2 to 10–percent mortality in the field.
Under-sized abalone may also be subject
to predation before they have a chance
to reattach to the substrate.

E. Other Natural or Manmade Factors
Affecting Their Continued Existence

Competition from sea urchins and
other abalone species for food and space
could have been a factor in the decline
of white abalone. For instance,
increasing trends in abundance of sea
urchins (Strongylocentrotus purpuratus
and S. franciscanus) could have limited
the amount of algae available for
juvenile or adult white abalone
consumption (Hobday and Tegner,
2000a). Although these potential
ecological interactions have not been
studied in the field, the densities of
these potential competitors are also
currently low and are no longer likely
to limit white abalone abundance
(Hobday and Tegner, 2000a).

Hybridization of white abalone with
other more abundant California abalone
species could potentially lower white
abalone population size (Hobday and
Tegner, 2000a). Natural hybridization
between other California abalone
species and white abalone has been
observed. Owen et al. (1971) found that
disturbance, high sea urchin frequency,
and low abundance of one parent

species increased the frequency of
abalone hybrids. However, because large
numbers of white abalone hybrids have
not been found in the field, Hobday and
Tegner (2000a) conclude that
hybridization of white abalone with
other abalone species is unlikely to have
led to a decline of the species.

Efforts Being Made to Protect White
Abalone

Section 4(b)(1)(A) of the ESA requires
the Secretary of Commerce to make
listing determinations solely on the
basis of the best scientific and
commercial data available and after
taking into account efforts being made
by any state or foreign nation to protect
a species, by predator control,
protection of habitat and food supply, or
by other conservation practices. In
making this listing determination,
therefore, NMFS must consider white
abalone status and the factors that have
lead to its decline, as well as state or
foreign conservation efforts that may
ameliorate the risks faced by the white
abalone.

In judging the efficacy of state or
foreign conservation efforts, NMFS
considers the following: (1) The
substantive, protective, and
conservation elements of such efforts;
(2) the degree of certainty that such
efforts will be reliably implemented;
and (3) the presence of monitoring
provisions that determine effectiveness
and that permit adaptive management
(NMFS, 1996b). In some cases,
conservation efforts may be relatively
new and may not have had time to
demonstrate their biological benefit. In
such cases, provisions for adequate
monitoring and funding of conservation
efforts are essential to ensure intended
conservation benefits are realized.

State of California Conservation
Measures for White Abalone

The CDFG has collected fishery-
independent data on white abalone for
many years and has conducted and
participated in the scuba and
submersible surveys conducted in 1980/
1981, 1992/1993, 1996/1997, and 1999.
The data and information gathered
during these studies have contributed to
a better understanding of the decline of
white abalone. Because the State
required that abalone fishermen submit
landings data, the precipitous decline of
white abalone in the 1970s has been
documented. As mentioned previously,
the State closed white abalone fishing in
1996, thereby removing a significant
factor for decline. The closure of all
abalone fisheries in southern California
in 1997 has also reduced the likelihood
of accidental harvest or poaching of

white abalone in California. Despite
these State conservation measures,
however, the species may not survive
without human intervention because
most of the remaining individuals are
too far apart to successfully reproduce.
To date, the State of California has not
listed white abalone under the State’s
Endangered Species Act.

Mexican Conservation Measures for
White Abalone

At this time, NMFS does not know
whether Mexico has closed its white
abalone fishery or instituted other
conservation measures to protect the
species. NMFS contracted out the status
review to SIO to gather data on white
abalone landings and status of white
abalone in Mexico, but conservation
measures were not part of this contract.
The U.S. Government has not contacted
Mexico yet with regard to conservation
measures. Under 50 CFR 424.16, insofar
as practical and in cooperation with the
Secretary of State, NMFS must give
notice of any proposed regulation to list
a species to each foreign nation in
which the species is believed to occur
and invite the comment of such nation.
After NMFS solicits and receives
comments from Mexico, it should have
a better understanding of the
conservation measures Mexico has
implemented to protect white abalone.

Private-Public Partnerships
Due to concern over the depleted

status of white abalone, a consortium of
scientists, fishermen, conservation
organizations, universities, Federal and
state agencies, and mariculturists in
private enterprise have joined together
to develop and execute a plan to restore
white abalone populations (Davis et al.,
1998). The White Abalone Restoration
Consortium (Consortium) has developed
the following four-step restoration plan:
(1) Locate surviving white abalone by
surveying historical habitat; (2) collect
brood stock; (3) breed and rear a new
generation of brood stock; and (4) re-
establish refugia of self-sustaining brood
stocks in the wild. The Consortium has
also initiated an outreach program to
raise public awareness of the status of
white abalone and restoration efforts.
Particularly challenging is the ability to
increase public awareness of a relatively
small and unknown marine
invertebrate. Because nearly 25 years of
artificially producing and outplanting
juvenile and younger red abalone in
California have failed to demonstrate
effective population restoration, the
Consortium is advocating that captive-
born white abalone be reared until 4
years of age (>100 mm or 4 inches).
Federal, state, and private grants and
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funds have recently supported white
abalone submersible surveys and the
establishment of an aquaculture facility
specifically designed to breed white
abalone in captivity and rear offspring
to adulthood for outplanting to the wild.

While NMFS recognizes that many of
the existing conservation measures are
likely to protect the remaining white
abalone survivors, in the aggregate, they
do not yet provide for white abalone
conservation at a scale that is adequate
to protect and recover the species. Due
to the extremely low population
abundance of white abalone throughout
its range, NMFS believes that the
existing protective measures alone will
not be sufficient to reduce the risk of
white abalone extinction in the near
future.

Proposed Determination

The ESA defines an endangered
species as any species in danger of
extinction throughout all or a significant
portion of its range, and a threatened
species as any species likely to become
an endangered species within the
foreseeable future throughout all or a
significant portion of its range (16
U.S.C. 1532(6) and (20)). Section 4(b)(1)
of the ESA requires that the listing
determination be based solely on the
best scientific and commercial data
available, after conducting a review of
the status of the species and after taking
into account those efforts, if any, being
made by any state or foreign nation to
protect and conserve the species.

Review of white abalone landings
data and analysis of fishery-
independent data indicate that over the
last 30 years, white abalone abundance
has declined by over 99 percent and
several orders of magnitude. Most of the
remaining survivors are old and so
scattered that they will not be able to
find mates to spawn successfully and
regularly produce viable cohorts of
juveniles. While NMFS recognizes that
many of the existing conservation
measures are likely to protect the
remaining white abalone, in the
aggregate, they do not yet provide for
white abalone conservation at a scale
that is adequate to protect and recover
the species.

Based on results from the white
abalone status review, information
received in the petition to list white
abalone as an endangered species, and
other published and unpublished
information, NMFS has determined that
white abalone are in danger of
extinction throughout all or a significant
portion of their range. Therefore, NMFS
proposes to list white abalone as an
endangered species.

During the period between
publication of this proposed rule and
publication of a final rule, NMFS will
continue to solicit information regarding
existing protective efforts including
those by Mexico (see Public Comments
Solicited). NMFS will also work with
Federal and state fisheries managers to
evaluate and enhance the efficacy of the
various white abalone conservation
efforts.

Conservation Measures
Conservation measures that may

apply to listed species include
conservation measures implemented by
tribes, states, foreign nations, local
governments, and private organizations.
Also, Federal, tribal, state, and foreign
nations’ recovery actions, Federal
consultation requirements, and
prohibitions on taking constitute
conservation measures. In addition,
recognition through Federal government
or state listing promotes public
awareness and conservation actions by
Federal, state, tribal governments,
foreign nations, private organizations,
and individuals.

Based on information presented in the
proposed rule, general protective and
conservation measures that could be
implemented to help conserve white
abalone are listed as follows. This list
does not constitute NMFS’
interpretation of a recovery plan under
section 4(f) of the ESA:

1. Continue the State prohibition on
commercial and recreational white
abalone fishing in California.

2. Locate white abalone in California
and Mexico by surveying historic
habitat.

3. Collect white abalone brood stock,
spawn the brood stock, rear the
offspring to early adulthood, and
outplant the next generation in the wild.

4. Collect and aggregate adult white
abalone in the wild to facilitate
successful reproduction in the field.

5. Establish protected zones to serve
as refugia for captive-bred offspring and
aggregated adult white abalone.

6. Promote protection and
conservation of white abalone in
Mexico.

Prohibitions and Protective Measures
Section 9 of the ESA prohibits certain

activities that directly or indirectly
affect endangered species. These
prohibitions apply to all individuals,
organizations and agencies subject to
U.S. jurisdiction. Section 9 prohibitions
apply automatically to endangered
species.

Sections 7(a)(2) and (4) of the ESA
require Federal agencies to consult with
NMFS to ensure that activities they

authorize, fund, or conduct are not
likely to jeopardize the continued
existence of a listed species or a species
proposed for listing, or to adversely
modify critical habitat or proposed
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into consultation with
NMFS.

Examples of Federal actions that may
affect white abalone include coastal
development, oil and gas development,
outfall construction and operation, and
power plant permitting.

Sections 10(a)(1)(A) and (B) of the
ESA provide NMFS with authority to
grant exceptions to the ESA’s Section 9
‘‘take’’ prohibitions. Section 10(a)(1)(A)
scientific research and enhancement
permits may be issued to entities
(Federal and non-Federal) for scientific
purposes or to enhance the propagation
or survival of a listed species. The type
of activities potentially requiring a
section 10(a)(1)(A) research/
enhancement permit include scientific
research that targets white abalone;
collection of adult white abalone for
artificial propagation purposes and
aggregation or relocation of white
abalone to enhance the potential of
natural propagation in the wild.

Section 10(a)(1)(B) incidental take
permits may be issued to non-Federal
entities performing activities that may
incidentally take listed species, as long
as the taking is incidental to, and not
the purpose of, the carrying out of an
otherwise lawful activity. The types of
activities potentially requiring a section
10(a)(1)(B) incidental take permit
include scientific research, not targeting
white abalone, that incidentally takes
white abalone, and the operation of
power plants in a manner that
incidentally takes white abalone.

NMFS Policies on Endangered and
Threatened Wildlife

On July 1, 1994, NMFS, jointly with
the U.S. Fish and Wildlife Service
(FWS), published a series of policies
regarding listings under the ESA,
including a policy for peer review of
scientific data (59 FR 34270) and a
policy to identify, to the maximum
extent possible, those activities that
would or would not constitute a
violation of section 9 of the ESA.

Role of Peer Review
Before adopting the status review

prepared under contract by SIO, NMFS
submitted the review for peer review.
NMFS shares a joint policy with FWS
regarding the role of peer review of
proposed listing determinations. The
intent of the peer review policy is to
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ensure that listings are based on the best
scientific and commercial data
available. Prior to a final listing, NMFS
will solicit the expert opinions of at
least three qualified specialists,
concurrent with the public comment
period. Independent peer reviewers will
be selected from the academic and
scientific community, Federal and state
agencies, and the private sector.

Identification of Those Activities That
Would Constitute a Violation of Section
9 of the ESA

NMFS and the FWS published in the
Federal Register on July 1, 1994, (59 FR
34272), a policy that NMFS shall
identify, to the maximum extent
practicable at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the ESA. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. If this rule is finalized, at that
time NMFS will identify to the extent
known, specific activities that will not
be considered likely to result in
violations of section 9, and activities
that will be considered likely to result
in violations. NMFS believes, based on
the best available information, the
following actions will not result in a
violation of section 9:

1. Possession of white abalone which
are acquired lawfully by permit issued
by NMFS, pursuant to section 10 of the
ESA, or by the terms of an incidental
take statement, pursuant to section 7 of
the ESA.

2. Federally funded or approved
projects for which section 7
consultation has been completed, and
when activities are conducted in
accordance with any terms and
conditions provided by NMFS in an
incidental take statement accompanying
a biological opinion.

Activities that NMFS believes could
potentially harm white abalone, and
result in a violation of section 9 take
prohibition include, but are not limited
to:

1. Coastal development that adversely
affects white abalone (e.g., dredging, oil
and gas development).

2. Destruction/alteration of white
abalone habitat, such as the harvesting
of algae.

3. Discharges or dumping of toxic
chemicals or other pollutants (e.g.,
sewage, oil, gasoline) into areas
supporting white abalone.

4. Interstate and foreign commerce of
white abalone and import/export of
white abalone without a permit.

5. Collecting or handling of white
abalone in the United States. Permits to

conduct these activities are available for
purposes of scientific research or to
enhance the propagation or survival of
the species.

These lists are not exhaustive. They
are intended to provide some examples
of the types of activities that might or
might not be considered by NMFS as
constituting a take of white abalone
under the ESA and its regulations.
Questions regarding whether specific
activities will constitute a violation of
the ESA section 9 take prohibitions and
general inquiries regarding prohibitions
and permits should be directed to
NMFS (see ADDRESSES).

Critical Habitat
Section 4(a)(3)(A) of the ESA requires

that, to the maximum extent prudent
and determinable, NMFS designate
critical habitat concurrently with a
determination that a species is
endangered or threatened. While NMFS
has completed its initial analysis of the
biological status of white abalone, it has
not performed the full analysis
necessary for proposing a designation of
critical habitat at this time. NMFS
intends to develop a critical habitat
proposal for white abalone within the
next year, as soon as the analysis can be
completed.

Public Comments Solicited
NMFS exercised its best professional

judgement in developing this proposal
to list white abalone. To ensure that the
final action resulting from this proposal
will be as accurate and effective as
possible, NMFS is soliciting comments
and suggestions from the public, other
governmental agencies, the Government
of Mexico, the scientific community,
industry, and any other interested
parties. NMFS is interested in any
additional information concerning (1)
biological or other relevant data
concerning any threats to white abalone;
(2) the range, distribution, and
abundance of white abalone; (3) current
or planned activities within the range of
white abalone and their possible impact
on white abalone; and (4) efforts being
made to protect white abalone.

NMFS will review all public
comments and any additional
information regarding the status of
white abalone and will complete a final
determination within one year of
publication of this proposed rule, as
required under the ESA. The availability
of new information may cause NMFS to
reassess the status of white abalone.

Joint Commerce-Interior ESA
implementing regulations state that the
Secretary ‘‘shall promptly hold at least
one public hearing if any person so
requests within 45 days of publication

of a proposed regulation to list ...or to
designate or revise critical habitat.’’ (see
50 CFR 424.16(c)(3)). If a public hearing
is requested, it would provide an
opportunity for the public to give
comments and to permit an exchange of
information and opinion among
interested parties. NMFS encourages the
public’s involvement in such ESA
matters. Written comments on the
proposed rule should be submitted to
NMFS (see ADDRESSES).

References
A complete list of all cited references

is available upon request (see
ADDRESSES).

Classification

National Environmental Policy Act
The 1982 amendments to the ESA, in

section 4(b)(1)(A), restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F.
2d825 (6th Cir. 1981), NMFS has
concluded that ESA listing actions are
not subject to the environmental
assessment requirements of the National
Environmental Policy Act (NEPA). (See
NOAA Administrative Order 216–6.)

Executive Order 12866, Regulatory
Flexibility Act and Paperwork
Reduction Act

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic impacts cannot be considered
when assessing the status of a species.
Therefore, the economic analysis
requirements of the Regulatory
Flexibility Act (RFA) are not applicable
to the listing process. In addition, this
rule is exempt from review under
Executive Order 12866. This rule does
not contain a collection-of-information
requirement for the purposes of the
Paperwork Reduction Act.

Executive Order 13132—Federalism
In keeping with the intent of the

Administration and Congress to provide
continuing and meaningful dialogue on
issues of mutual State and Federal
interest, NMFS has conferred with the
State of California in the course of
assessing the status of white abalone,
and considered, among other things,
state and local conservation measures.
California has expressed support for the
conservation of white abalone. The
content of this dialogue with the State
of California as well as the basis for this
proposed action, is described in the
SUPPLEMENTARY INFORMATION section of
this document. As the process
continues, NMFS intends to continue
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engaging in informal and formal
contacts with California, and other
affected local or regional entities, giving
careful consideration to all written and
oral comments received. NMFS also
intends to consult with appropriate
elected officials in the establishment of
a final rule.

Critical Habitat

At this time, NMFS is not proposing
to designate critical habitat for white
abalone pursuant to ESA section 4(b)(2).
Prior to proposing to designate critical
habitat for white abalone, NMFS will
comply with all relevant RFA
requirements.

List of Subjects in 50 CFR Part 224
Endangered and threatened wildlife,

Exports, Imports, Marine Mammals,
Transportation.

Dated: May 1, 2000.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 224 is proposed
to be amended as follows:

PART 224—ENDANGERED MARINE
AND ANADROMOUS SPECIES

1. The authority citation of part 224
continues to read as follows:

Authority: 16 U.S.C. 1531–1543 and 16
U.S.C. 1361 et seq.

2. In § 224.101, paragraph (d) is added
to read as follows:

§ 224.101 Enumeration of endangered
marine and anadromous species.

* * * * *
(d) Marine invertebrates. White

abalone (Haliotis sorenseni).

[FR Doc. 00–11285 Filed 5–4–00; 8:45 am]
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