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" Itg] 
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~'] 

[2~ 

[23] 

[24] 

[25] 

['] Thereupon, 
[2] The foUowing proceedings were had: 
13] THE COURT: Okay, We will go on the record, 
[4] Good morning. My name is Judge Peter 
[5] Fitzpatrick, I am a Federal Administrative Law Judge 
[6] attached to the Coast Guard in Norfoik,Virginia,The 
[7] matter before me today is In the Matter of Richard 

Pago 10 

Page 11 

[8] O'Barry; Lloyd A, Good ill; Sugarloaf Dolphin Sanctuary, 
[9] Inc.;~he DOlphin Project, Inc,And now for your 

['0] information, the docket number in this case is 
[11] SE960112, 
['~ Now at the outset you may wonder why. I am 
['3] handling this case, and I should make mention of it 
['4J briefly, The Coast Guard has a series of judges. And 
['5] overtime'Congress and NOAA, the DepanmentofCongress, 
['6] has decided'to have the Coast Guard judges do the NOAA 
[.n caSes, So legislation was passed to do that about a 
['8] year ago. We have been doing them under a memorandum of 
['~ understanding prior to that time. It gives a certain 
[20] distance between the Agency,and the judges, and it has 
[2'] been felt to have been fairly successful which giving 
[22] individuals a freer reign, I think, and also the judges 
[23] to be a little more distant from the Agency itself. So 

~5] X - May 25 letter 
[24] that's what we are doing. 

---------------'-------'-'-'-'--'--~I[25] Okay, Now I would like to take appearances 
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[1) of about $60,000 running jointly and severaUy against -(1] then. Who appears today for the Agency? 

[2) MR. LA BISSONNIERE: Your Honor, my name is 

(3J Joel La Bissonniere. I am an attorney with NOAA's 

~) Office of Federal Counse1.I am appearing on behalf of 
[5) NOAA. 
(6] MR. HOGAN: Your Honor~ my name is Robert 

[7) Hogan. I am an attorney with the Office of Genef-ll 

[8J Counsel for the NOAA. I am appearing on behalf of the " 

(9) Agency. 
[10) THE COURT: Now Mr. Hogan, are you a150 

[11) located in Washington or Silver Spring? 
[1~ MR. HOGAN: Silver Spring. 
[13) THE COURT: Who is Mr.O'Barry? 
[1.) MR. O'BARRY: (Stood up). 
[1~ THE COURT: Who is Mr. Good? 
[16) MR. GOOD: I am. 
[17) THE COURT: AU righL Let the record show 
[16) that Mr. O'Barry and Mr. Good are present. 
[19] Now very recently I received a petition from 

(20) the Law Firm of Haran & Haran to withdraw as counsel 

[2) both of the Respondents. Those matters are set Out in \. 
(3) the early NOVA which was filed, I guess,weU over a 
[.) year ago at this point. Since that time, various 
[5) pleadings have been filed back and forth. The case was 
[6) originaUy assigned to the chief judge in the Coast 
[7) Guard, then he assigned it to me. There were 
(8) continuances requested by the parties as this case went 
[9) along. And then I issued an order in October indicating 

[1q that the hearing would be today, that there would be no 
{11] other continuances. 
(12] Now there afe a number of witnesses who have 
[13) been subpoenaed to testify in this case, and I want to 
[14) go over those too.And I want to flnd out about the· 
[1~ generally, we do not aUow witnesses who are going to 
[16) testify in the case to hear the testimony of other 
[17) witnesses with some exceptions. And I know the Agency 
[18) has filed a substantial list of subpoenas {or a number 
[19) of individuals, and we will take them just as soon as we 
(20) can. 

[21] which I granted that relationship between counsel iit the {211 In any event, as with any case, there have 
(22] matter of your concern really and something that 1 would {22]' been a number of pleadings on both sides, some of which 
(23] normally grant t:.hat petition. So that was one of the £23]. are very important and which I intend to take up at the 
[2.) most recent orders that I issued in this case. [24) outset because they will affect the course of this ,i" 

~[2::!~_~Nc::o~w::..:l..:d::o::n:..:'t:..:s::e:::e.:an~ybo=dy::.c..w::..:ith:::..:yc:oc:u:::.Are=.::cyc:oc:u ________ [2~ case, But essentiaUy, under the Administrative 

[1) going to represent yourself then? 
[2) Mr. O'Barry, are you going to represent 
(3) yourself in this case? 
[.) MR. O'BARRY: Yes, sir. 
[5) THE COURT: Mr. Good, are you going to 
[8) represent yourself in this case? . 
I7i MR. GOOD: Yes, sir. 
[') THE COURT: Okay. Now we. have a number of 

Page 13 

[9) motions that are pending in this case and on both sides 
[1~ reaUy.1 thought I would take those up. So I would 
[11) like to stan with the most recent matters first, and I .. 
[12) think the Agency has a couple of motions in limine that 
[13) are to be decid~d at the outset. So I am going to take 
[1.) those up. I would ,like to take up any preliminary . 
[15) matters before we begin the case. I think it might be 
[16) wise for me to give you an idea of how thisis going to 
[17) proceed. In this case, the Agency has issued a notic," 
[18) of violation assessment, what's caUed a NOVA, in which 
[19) it has proposed to assess certain penalties against the 
(20) Respondents and twO other entities, the SDS, the 
(21) Sugarloaf Dolphin Sanctua!1', and the Dolphin Project. 
(22) And as we begin this case, I want to make sure I have 
(23) got this aU correct in the file in this matter so I . ' 
[2.) would stand to be corrected by anybody that ;wishes. 
[25) There are approximately p~nalties in this Case 

Pago1'?

[1) Procedure Act, the burden of proof is upon the Agency 
(2) under the regulations and under the act - The burden of 
[3J proof is upon the Agency, and the standard of proof is 
[.) the preponderance of the evidence. We are all familiar 
[5) with what is going on in Washington today in the trial. 
[6) And the question in that case is really an academic 
[7) matter is what is the standard of proof. Is it beyond a 
[8J reasonable doubt, is it preponderance of the evidence, 
(9) or is it clear and convincing evidence? In this case, 

[1~ we know what the standard of proof is. It's 'clear in 
[11) the regUlations, and it's clear under the act. And it 
[12) is by the preponderance of the evidence, and that burden 
[13) is at all times upon the Agency. So the mere flling of 
[1.) the charges doesn't carry with it any· that is not 
[15) proof of the case. The case must be proved here.The 
[") Respondents have requested a hearing. This matter has 
[17) been Set down. The charges must be proved by the 
[") preponderance of the evidence by evidence which is 
[19) submitted in this proceeding. 
(20) Now first of aU, let me ask Mr. La 

[21) Bissonniere, are you chief counsel here? 
[22J MR. LA BISSONNIERE:Yes, I am, Your Honor. 
[23J THE COURT: AU right. Before I take up those 
[24) motions, let me just tell you that the way this case is 
[25) going to proceed is the Agency will have the opponunity 

Page 12 - Page 15 (8) Min-V-ScrJpt® 
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1'1 to present the case. You have the burden of proof; so I'] the case and as the witnesses testify, it is that basis 
Page 18 

(2J therefore, you must go first. Once you present your 

."I (3] case, then the Respondents will have the opportuniry to 
14] present their case.And you can work it out among 
15] yourselves as to how you want to do that, or I will 
16] direct you how to do it. I would like to hear in both 
(7] instances· when we begin, I like to hear ari opening 
18] statement from both sides, a general outline of your 
19] case just to give me an idea. I have read the documents 

110] in this case. There is quite a substantial file here 
I"] which I think you nOw have a copyofand which'l had Mr. 
(12J VanDoren circulate. There is an index reaUyofthe ; . 

1'3] history of this case, :Ind all of the documents that are 
1'4] in this file are set out on the sheets. If you have any' 
115] question abouttbose documents oryou don't have copies 
1'6] of them, they were not served on you, then please see 
1'7] Mr. VanDoren at some point in this proceeding. And we 
(18) will make every effort to make sure that you have those 
1'9] because I want you to know what is before me that has . 
(20] been filed over the course of the last year. 
(2'1 Now Mr. La Bissonniere, I know you have a 
(22] number of motions. So I think we are going to have to 
(23] start there. But before I take that up, again, do you 
(24) have witriesses in this room? 
125] MR. LA BISSONNIERE:Your Honor, yes, we do. 

--' Pagan 

I'] We have rwo witnesses. The first witness is Ann Terbush 
(2J who is going to be the first 'witness that will be called 
(3] by the Agency. Second individual is Dr. Randy Wells. 
14] Dr. Randy Wells is going to be testifying as an expert 
IS] witness on behalf of the Agency. . 
161 THE COURT: Okay. As an expert wimess. " 
(7] MR. LA BISSONNIERE:As an expert witness. We 
18] intend to qualify' him as an expert, and we intend to ask 
19] him specific questions relative to the facts ihat are 

I'~ going to be presented here today. . . , 
I"] THE COURT: Okay. It is iraditional at law 
I'~ that a witness who is going to testify as to the faCts 
113] must be sequestered, but an expert witness'isnot-
114] sequestered. There is a split of authority on this. 
1'5] But it's illy view that an expert witness should not be 
(15] sequestered, that, in fact, the expert witness may 
117) remain in the ·courtrOom at all times. Now essentially, 
1'8] there are rwO ways to do an eXpert witness are they 
119] listen and hear the Case and then we will render their 

(20] opinion on the facts -
(2'] . Doctor, would you stand, please. I want to 

I22J caution you with one thing as an expen witness. Your' 
rttI (23] opinion must be based on the facts which are adduced in 

(24] this hearing, not facts which were told to you before ' : -
(25] this hearing. So therefore, as the evidence develops in 

(2J upon which I am making my decision. Whatever you may 
(3] know that conflicts with the facts as they are elicited 

14] at the hearing, you must make yoUr decision on your 
15] opinions relevant to the facts as they come out at the 
15] hearing: D() you understand? 
(7] THE WITNESS: Yes, sir. 
18] THE COURT: Sometimes an expert witness will 
(9] get· one other way to do it is somebody will give them 

1'0] a 'sheet capsulizing the hearing if it goes ()n for a long 

I"] time. But sometimes if those facts don't reflect the 
I'~ facts that happen' in' the 'hearing, the expert's opinion 
1'3] is really not that good. It's only good to the extent 
1'4] that it actually capsulizes what happens at the 
1'5) hearing. Okay? 
1'6] THE WITNESS: Yes. 
1'7] THE COURT: You may remain. 
1'8] THE WITNESS: Thank you. 
)19) MR, LA BISSONNlERE:Your Honor, ifl could 
(20] add one additional thing. Ann Terbush is the principal 
(2'] witness that is represenring the Agency at this 
(22) hearing. She is going to be testifying first. And it's 
(23] my' underStanding that typically what happens is that the 
(24) Age ncy is allowed to have one witness that will be able 

(25) to participate or at least sit in the; courtroom 
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I') throughout the entire proceeding. And I would ask your 
(2) permission if after' her testimony she be allowed to 
(3) remain in the courtroom forthe-remainder of the time. 
14] THE COURT: Let me hear the comments of the 
15] Respondents. 
16) Mr. o 'Barry or Mr:Good, do you have any 
[7J comments with respect to what Mr. La Bissonniere has 

(8) just said? 
(9] MR, GOOD: Yes,Your Honor. I have no problem 

I'~ with Ms. Terbush staying. In fact, her testimony is ' 
(11) crucial to my case as well.l don'1 understand -1 am 
112) operating pro se - how I am to go about that. You . 
1'3] mentioned that Dr.Wells couldn't comment on testimony 
114] that wasn't mentioned in the proceeding, 
1'5] THE COURT: Yes. 
1'5] MR. GOOD: Now as my own lawyer and my own 
1'7] wimess, can I bring in things that I would like to 
1'8] speak of! 
1'8] THE COURT: Here to me? 
(20] MR. GOo'D: Yes. 
(2'] THE COURT: Absolutely. 
~ MR. GOOD: Therefore, make them relevant to 
(23] the proceedii:lg? 
(24) THE COURT: You mean - Okay. I understand 
125) what you are saying. Please sit down now. Let me just 
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(1J go over this for a minute. (1J that time .. So I have really become familiar with this 
(2J All of, th.efacts th~t I am going to listep,to i2I case over the .\ast 24 hours really and 48 hours because 
~J are going to be sworn testimony of witnesses or ~] I felt then that this case was going to go forward. \.. 
~J documents that are introduced here. So whatever (4J Okay. Ii you need any assistance, just ask 
(~ information that you would like to bring ~o my attention (~ me. I will be happy to give you any procedural 
(~ it must be in the form of sworn testimony. You can (~ assistance you may require. 
(7J testify yourseli at the appropriate time, and. y{)u can (7J MR. GOOD: Thank you .. 

('] describe everything that you wish to bring to .my . ('J THE COURT: Okay. Now Mr. La Bissonniere, let 
j9J attention. You can have other people also testify about . ~J me ask you this. You have a couple of motions pending 

(10J what you want them to testil'r to. You may also submit. (1~ in this case. Do you want to take those up now? 
(11J documents and bring them to my attention. So that's how (11J MR. LA BISSONNIERE: Yes, please. 
(12] you will develop your f\tctual basis "pon what your (12] THE COURT: Okay. 

(1~ defense will rest. (13J MR. LA BISSONNIERE:Your Honor, there are 
(14] I know there are some motions thatare (14J actually two motions pending. 
(1~ pending.And I'm just saying this is the normal course . (15] THE COURT: 1 don't mean to interrupt you once 
(15] ofthe trial. Then the expert witness will have to (1~ again, but you had asked me a question. You had 
(17] listen to that. Nortttally, in a trial the Government's (17] objected to the presence of the witnesses in the hearing 
(18J case goes first because they have the burden of proof. (18J room. Okay? 
(19J Ii they don't go first, there's no case.The case will (1~ MR, GOOD: I had? 
(20] be dismissed because there's no evidence: So that'.s why (20] THE COURT: Had you? 
(21J the Government goes first. They have the burden of (21J MR. GOOD: No. I was reporting it - You 
(22] proof. So once they finish - now they nortttally would. (22] asked if I had a problem with it. I wanted to make sm;e 
(23J put an expert witness on at that time or later after the (23J in light of what you said along with that that during my 
(24J Defense's case tOO because.the rules of practi~e provide (24J cross examination I wasn't going to be limited to their 

~(2~sJ-,th~a~t ~th~e:.:Go~v~e,:rnm~~e::n:::t:.:h:::a~s~a~n:.c0~p!:p!:o::rt:.::::uru=·ty!..:::.fo~r~re=b:.:u:::tta=:;I..:.I __ ~ testimony. ,/ 
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(1] might add that that rebuttal is narrowly limited at the 
(2J rebuttal stage to matters brought out by the 
~J Respondents' case and not matters forgot in the first .. 
~J instance. So it depends. Ii you agree, if you want the 
(SJ expert to listen to you too before he renders his 
[6] opinion, well, then we can work ~at out,I'm sure. But 
(7J in this proceeding, the nature of the law is that the 
('J Judge has to listen to the testimony of all sides, 
j9J carefully. And that testimony must be under oath 
(1~ because it has to be sworn.And also I will receive 
(11J documents from both sides and carefully read those and 
(12] consider those documents. I don't have any 
(13J predisposition in this case whatsoever. 
(14J I have read these documents. I have read all 
(1~ of these - almost all of these documents that I have, , 
(15] listed on this sheet. So I am familiar with the issue 

,~ , 

(17] in this case because, in fact, there have been sO-,called 
(18J PPIP's tiled or some PPIP's tiled, Preliminary 
(1~ Positions on Issues and Procedures. I have read that, 
(20] stuff. So I know what the issues are somewhat in this 
(21] case. But on the other hand, so many of these cases: 
(22] settle sometimes that I have a large docket; and· I 
(23J really don't like to get too deeply in a case before I 
(24J walk OUt of that courtroom because so often they may 
~ settle on the courthouse steps, and I have wasted all 

(1] THE COURT: No, you are not going to be 
(2J limited to .their testimony. I'm sorry. I thought you 
~J had objected to having that witness here. You don't 
~] object to that; is that right?· 
(~ MR. GOOD: No. Actually, I am iI) favor of it .. 
(~ THE COURT: Okay. You are in favor of it. 
(7J Mr. O'Barry, what is your pOSition? 
(.J MR. O'BARRY: Mine is the same as Mr. Good's. 
(9J THE COURT: You are in favor of it? 

(1~ MR. O'BARRY: Yes, good. 
(11] THE COURT: I'm talking about Ms. Terbush. not 
(12] the expert. 
(13J MR. O'BARRY: Anybody and everybody that.has 
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(14J something to say is welcome as far as I am concerned. 
(1~ THE COURT: Okay. In some procedures with 
(1~ some agencies and, in fact, in·NOAA most of the 
(17] witnesses must be out of the room wh~n someone is 
(18J testifying.:rhis exception, I had a very large case, a 
(1~ NOAA case a couple of years ago up in Boston.And I 
(2~ excluded all witnesses. And at the end of it, 1 had the 
(21J occasion to reflect and review the criminal law as well 
(22] as the civil law and realize that that was a mistake 
(23J that the Agency or any, - The prosecutor is generally \.. 
(24J allowed to have one principal witness in the hearing 
(2~ room to allow to assist counsel with the case. So I 
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(1) have since then changed that ruling. So your motion is . . (I) must be limited to the areas brought out on cross 
I2J examination and nOt matters forgotten in the rtrst 
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~) granted then. Ms. Terbush may remain in t~e hearing at 
,/ ~) all times. . ... ". . .. . 

(4) Okay. Let me give you a little mOre procedure 
(~ before we begin. I think it's wise to do that . . 
(') EssentiaUy, one of these cases goes as follo.ws, 
(7) Because the Agency has the burden of proof and . because 
(81 there are a large number of things filed already, 
i~ there's always a bunch of preliminary 1ll0tiOns. So I 

1'0) will take those up atthe outset. Now first I will hear 
[11) from thcAgcncy since you have the burden of proof. And 

(1~ then there's also a motion pending for Mr. O'Barry and 
1"1 Mr. Good's counse! · ·former counsel, SO I will take that 
(141 up as weU. So I wiU take up preliminary motions of· 
1"1 matters of scheduling at.the.beginning and any things 
1161 that we can get out of the way at the outset. 
11~ Then I would like to hear from both sides in 
1181 terms of their opening statement, what exactly does your 
(1DJ case constitute and how do you intend to present it , how 
i20J you want to present it and about how.long do you think 
~11 it will take. And I would be interested in both sides 
1221 - The prosecution will first have their opponunity, 
~31 and then the defense will have your opponunity. Then 
(241 we will take the witnesses and the documents. Each 

' (2~ document will be marked for identification. In o~er 

~) instance. I will try to be accommodating to you since 
~) you don't have an attOrney here. . 
(~ Now after aU of the witnesses and aU of the 
(6) evidence is presented, then I will take the case under 
(7) . advisement. There will be a.transcript. We do have a 
(8) coun reponer here, and the coon reponer is taking 
191 down everything that is said. And a transcript will be 

110) developed of this case. Now under the rules of 
I") practice. cach ,sidc has an op~rtunity to tile a written 
(12) memorandum or pleading when the case is over. And then 
)13) I will decide the case. I have a good record in terms 
(\4) of not delaying decisions. So you can expect a decision 
)15) in this case. After aU the pleadings are filed, I will 

(16) come out with a decision. I have to assess the 
II~ evidence. I have to assess the penalties that ar<: 
(18) sought in this case.And I will make up my own mind in 
)19J terms'ofwhat I am going to do.Th~t's ~ssentialJy the 

, 12<') way lhi. case is going to go. 
(21) Now as far as procedural matters go, does 
~~ .· anybody have any questions? Do you understand then how 
(23) this is going to proceed? ,' . 
~4) MR, O'BARRY: (Nods head.) 
",5) ' MR, GOOD: (Nods head.) 
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(11 words, this record wiU be a.pennanent record .And the 
I2J Agency's exhibits wiU be marked as Exhibits 1,2, 3,4 
(31 Agency's; and the Respondents will be A, B, C, D, et 
141 cetera.The]udge ifl have any exhibits will also be 
(51 submitted. ., 
I~ Then every witness who testifies will be : 
(7) subject to being sworn and will testify under o.ath. 
(8) That witness will be subject to direct examination by 
(~ the person who was sponsoring that. Direct examination 

1'0) basically means - and I'm not going to be too technical 
111; because you don't have a counsel here - but essentially 
('21 what, where, how, when, those kinds of direct 
)") questions. That's what the sponsoring pany must do, 
)") direct questions.All of those witnesses. will be 
)1~ subject to cross examination, examination by the otJ:1~r 
)16) side . And in that case, the person who is 
)I~ cross-examining - it is not necessarily limited to just 
(IB) direct questions, but they may ask pretty much what they 
(I~ want of the witness. And you are nOI.really limited to 

i20J areas that are brought out by one side or the other. 
(21) Cross examination wiU be very broad. Now the pany 
:22J that is sponsoring the witness will then have an 

,/(23) opponunity to ask ·questions on redirect. In other 
(2<) words, if there's areas that need clarification, the 
~~ person thinks they can ask those questions, but they. 

(I) THE COURT: Now let me turn to the Agency. 
"') Mr:·La Bissonniere, why don't we take up your motions 
(3) lirst. 
(4J MR: LA.BISSONNIERE:Thank you,Your Honor. 
I') The Agency has two motions that ar<: pending. The lirst 
)~ motion is a motion that was filed .on]anuary 7th, 1999. 
(7) It·is a motion in· limine that·seeks to exclude the 
(8) introduction of exhibits and witnesses by Mr. O'Barry 
191 and the' Dolphin Project. And the basis .upon which that 

(10) motion is being made is that they have failed to , 
(11) identify that infonnation by the way of filing. It's 
(12) Preliminary Positions on Issues and Procedures, PPIP's. 
(13) There was an order that was initially provided by this 
(14) Coun in February of 1998 ordering the production of 
(IS) those,PPIP's.No PPIP was flied on their behalf. The 
(16) · Agency in response submitted a motion to compel the 
(I~ production of that PPIP, on]uly 8 of 1998.And in 
118) response, the Honorable]udge]osephAngolia granted 

. (19) that motion and ordered the production of a PPIP that 
. . J20I was supposed to have been provided by August I Oth of 

~I) I 998.To date the Agency has received no PPIP as 
(22f requir<:d by this Conn. 
(23) And:in,addition to that, the Agency has 
(24] receive4-absoJulely no documentationfromMr.O~Barryor 
~S) the Dolphin Project relative to witnesses that he 
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[1] intends to call here at hearing or exhibits that he 
[2] intends to introduce as well. The Agency's position on 

13] this is that as you well know these PPIP's are really 
[4] the sole means by which parties can obtain discovery or· 

[5] understanding of what each side's case is going to be 
[6] about. The Agency, based upon what Mr. O'Barry and the 
[7] Dolphin Project have not filed, linows absolutely nothing 
[8] about their case, have no idea as to what their 
~] positions are going to be, what exhibits they intend to 

[1~ introduce. And the Agency believes that in fairness 

[11] consistent with the rules that are set forth in the 904 
[12] regulations that they should be excluded from 
I13] introducing any witnesses or documents that should have 

[14] been identified in that PPIP.·· 
[15] The Agency has abSOlutely no objection to Mr. 
[16] O'Barry getting up on the stand and testifying as to ' 
[17J what he wants to say,ha5 no objection to him using any 
[18] of the documents that ihe Agency has already identified 
[19] and produced,has no objection to him conducting any 
[20] cross examination 'relative to any of the Agency's 
[21] evidence. The only thing that the Agency would object 
[22] to is anything new that we have not yet been made aware 
[23] of that would really prejudice us'in terms of our being , 
[24] able to prosecute the case. We have prepared our case 
[26] on the presumption that we have all of the evidence that 
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(lJ is relevant. And it would constitute surprise and it 
[2] would constitute prejudice if he were to be allowed at 
13] this point in time to introduce new information that 
~] should have been made aware to us prior to this time. 
[6] We wouldn't have the opportunity to adequately review 
[6] it, wouldn't have the opportunity to effectively 
[7] cross-examine on it, and ultimately we WOUldn't have the' , 
[8] opportunity to engage in any necessary rebuttal that he . 
[1!] would feel necessary to produce: So essentially, that's 

[10] the Agency's motion. 
[11] THE COURT: Okay. Mr.O'Barry? 
[12] MR. O'BARRY: Yes, sir. 
[13] THE COURT: What is your response? 
[14] MR. O'BARRY: Well, I must first of all tell 
[16] you that the - well, you can see the pile of paperworl< 
[16] that came to my apartment in Miami.And for me to ., 
[17] respond to this means I have to take it to a lawyer 
[18] which') did, actually; and) was told it would take 
[1~ about a hundred hours. Well, you now knowyourselffrom 
[20] reading all those reportS at $200 an hoUr it's' 
[21] cost-prohibitive for me to have a lawyer do all of this '. ' 
[22] worl<.And) simply can't do it myself. The fact is all 

[23] of this infortnation was semto an apartment in Miami 
[24] that) have only been to twice in the last year. My 
[26] passport will show that) have been -T live in Europe, 

[1] actually.) don't live at that apartment. So I have a 
[2] pile this high that) can't understand.) can't file a 
13] PPIP.) don't even know what a PPIP is.All ) can do 
[4] is come in here and speak the truth and answer the 

[5] questions truthfully. That's all ) can do.And I am 
[6] prepared to do that. For me to hire i lawyer at $200 an 
[7] hour - and I thirik that's part of their strategy is just 
16] to overwhelm you with all of this paperworl< and 
19] videotapes. To sit through 28 witnesses at $200 an hour 

110] and to read and respond,you lose even if you win.And 
[11] so) can't deal with it.All I can do is come in here ' 
[12] and be honest and speak the tnith;and that's'why ) am 
113] here. And ) will do that. 
[14] THE COURT: Okay.) will tell you what) am 
[15] going to do, Mr. La Bissonniere:1 fully understand 
116] your motion. And ) haveto be very careful of this kind 
[17] of area because) 'don't want to set a bad precedent. 
[16] But) have always been very troubled with beginning a, 
[19] case and declaring that a particular witness or a 
[20] Respondent does not have the complete ability to defend 
[21] themselves. That has always bothered me, and that's 
[22] really one of the reasons) did not decide this motion 
[23] ahead of time because) wanted to hear from the 
[24] Respondents orally in thi: 'court before we begin. And on 
(25) the other hand, there are times in caSes when it's 
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11] necessar·y to invoke that Draconian sanction in my view. 
(2] I am gomg'-to still n::sel'Ve your motion at this pOint. 
13] I'm not going to grant it, and I'm not going to deny it 
[4] because there really is nothing before us at this point 
[5] to rule on. We don't know exactly wbat evidence is 
[6] going to be produced by the Respondent since there has 
[7] been no response to your PPIP. I'm gOing to reserve 
IB] it. I'm going to see what happens. 
[9] MR. O'BARRY: ) don't really have any 

[10] witnesses or documents anyhow. I mean, I'm just here to 
[11] speak the truth, sir.') don't have a lot of stuff that 
[1~ they have . 

. [13] THE COURT: Okay. 
[14] MR. O'BARRY: I have my testimony to Congress, 
[15] and that's the only thing that) will be presenting. Or 
[16] if) can:t do that,) will at least read it hopefully. 
[17] THE COURT: Okay. Well, let's see.) am not 
[16] ruling on the' motion right now. ) want to hear from you 

, [19] too. Onthi: other hand, I can understand that in the 
, [20] process of the development of cases. I, in fact, had a 

[21] very large case. And ) really refused to grant this 
[22] motion at the outset:) was ultintately compelled to 

: [23] grant an aspect of it in the case, but I don't like to 
[24] do it because I don't like to cut off the respondent's 
[25] abilities to'defend hintself. But on the other hand, the 
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1'] Agency's rules are important; and they can be 
I~ important. So I am at this point in order not to set a 

.....,; f3] bad precedent one 'Way or the other, I'in going to reserve 
141 the motion right now. And r will see. You can renew 
(5] the motion once whatever pieces of evidence or 
161 individuals are produced. Then I will decide'on it 
]7] depending on what the circumstances are. 
18] MR. LA BISSONNIERE:That's fair. 

;,-,- . 

I~ THE COURT: Okay. Second motion. 

110] MR. LA BISSONNIERE:The second motion is a 

111] motion that the Agency ftJed just last week. Arid I'm' 
[12} not sure whether or not you ar~ aware of it, Your . 
1131 Honor. We took a look at the list of pleadings thilt you 
1141 have in your ftJe, and that partic,ular motion is not'" 
115] part of the list. . 
116] THE COURT,'One that was flIed on Friday? i '. 
(17] have that with me,"lt may not"include the motion'in 
[18] limine concerning the ability to pay th,e ~ssessed . 

]191 penalty. 
]20] MR. LA BISSONNIERE: That's right. 

(21] THE COURT: I do have that. It's not included 
(22] on the list because it came in on Friday, but i dc)have' , , 
123] it. 
]24] MR, LA BISSONNIERE: I understand. It is a 

. f251 motion that we filed last week. It 'is a motion in 
. I' 

1'1 limine that seeks to exclude the introduction of any 
[2J financial information. at this "heari~g ~ith regard to 
~] lloyd Good and Sugarloaf Dolphin'Sanctuary:And it 
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14] requests that this Court deem all of the' Respondents . 
IS] financially able to pay the penalties. Basis upon ~hich 
16] this motion is being made is the failure on the pan of 
]7] any of the parties to provide the Agency as they are' 
18] entitled to with adeqwue fmaneial documentatinn that 
~] would support their aiJeged claim to be able to pay this 

]10] penalty. 
." .1 1 . 

111] Now when the PPIP's were initially sl;pposed to . 
1'~ be provided to the Agency, Mr. 'Good and Sugarloaf 
113] Dolphin Sanctuary had indicated in their PPIP tha'j they' . 
114] were unable to pay the penalty. This was going to be ... ,' ' 
115] one of the issues that was going to be presented at 
]161 hearing. In addition to that, the Dolphin Project and 
117] Richard O'BaiT}' haven't provided us with anything. so' ' 
118] we don't even know iliat that;'; a claim on their part at " 
1191 this point in time. In response t6 thec13im that they 
]201 were unable to pay, the Agency as it is entitled to do 
[21] filed se~eral fi;'andal discnv~ry requests with the'm in ' 
>21 order to try to bener understand the nature of their' . 

~[231 claim and determine whether ornot they, in fact' were 
[241 unable to pay the penalty. There were interrogatories 

" ., 1- •. ,' _ • , 

]251 and requests for production of 40cuments that were ' 
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11] separately filed on Mr. Goqd and Sugarloaf Dolphin 
]2] Sanctuary. These discovery requests were filed on 
13] January 13th of 1998:And initially, the~e ";"s no 
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14] response to. them. We ~~ve all,th,e, way intn'December, 
IS] and Good and Susa;rloat had a ~ew lawyer. I had a 
16] con;'ersatio;' with that lawyer. He asked me:Would ynu 

" , 

]7] send these, discovery requests to me again? So as a 
1'1 courteSy, we provided them with a second copy .. 
19] In response in early January, we received 

110] responses to those discovery requests. And the 
111] responses included a response to ~)Ur request for 
11~ production of documents from Sugarloaf and responsesto 
[13] our interroga~ories and requests for-prod~ction of 
114] documents for Mr. Good. We received no response to nur 
[1S] interrogatories fo~ Su~rloa.f~ sO ~e got three of the 
116] four back. The in~errog;.tories that wen' provided by 
(17] Mr. 'G~od are acceptable. There 'wasn't a lot of 

118] information there, but we were willing to stipulate t~at 
[19) they were f~e. 
]20] The problem is that the documents that we 
]21] received that would be able to provide for the 

; 

~ allegations that they were unable to pay were entirely 
123] lacking. The only thing thatwe really received are 
124] bank statements for the list'year for Mr. Good and the 
[25] Sugarloaf Dolphin Sanctuary. We didn't receive any of 
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]1] the other documentation that we asked for. We asked for 
]2] tax returns. We asked for financial statemellts. We 
~] asked for ledgers froD,'the Sugarloaf Dolphin Sanctuary, 
141 all of this which would help us to bener understand 
IS] exactly what their financial profil~ "vas :~nd whether nr 
I~ not they were; in fact, going to be' able to pay this 
171 penalty. What we received was helpful, but !t was by no 
18] means adequate. ' , -' 

19] Typically; when we have an individuafwho has 
110] claimed that they are unable to pay a penalty, we will 
111] often~es utilize the servi~es of an' expe~, a' \ ~ 
11~ fma'1cial expert that will tie able to provide some 
1131 additional background helpful to the COUl'! that would 
114] shed some light on abilities to pay. We weren't able to 
115] do that. The information we got was sunply inadequate. 
[16) So in' response: there are sanctions that-this Court 
117] certainly can invoke based upon the failure to provide 
118] the documentation that the Agencyrequested and thatthe 
119] Agency is clearly entitled tp that essentially presumes 
]20] that they are financially able tei pay. And that is what 
[21] we are requesting that this Court order at this point in ' 

" !,;' 

(22] time. 
]23] ,THE COURT: Okay. No"; I would like to hear 
]24] from both of the Respondents, maybe Mr. O'Barry first 
]25] and then Mr. Good. How about this issue? 
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1'1 MR. O'BARRY: All I ~n tell you i~ that the (1( haven't paid h~r yei. My own fmandal statements are-
(2( Dolphin 'project as a maner of record is myself and my (~ I got $13,000 in the bank. If I sold my truck and my \, 
(3) son. It has no bank account' that' can be substantiated. (3) boat, I 'Y0uld h~ve about seven grand:'I would have like 

~) I didn't k':;ow all ~fthis infor'mation Was supposeel to be (4) - my net wonh is $20,000 right now. Perhaps also the. 

(~ supplied or I would have gonen somebody to do it here (~ lack of do~uments in the response was due to the fact 
(') in the States, perhaps my :i~n. That's it. . ' (') that my truck was stolen in December 1997, last year 

(7J THE COURT: Well, did you br!?g anything with (7J about 18 months ago~AndI had all my stuff in it. I 

(8) you? Did you bring any - . ' (') had all my paperwork in there, taX returns and so 
(9J MR. O'BARRY: Bring what? I,don:t have (8) fonh. But I do .believe that I rued adequate financial 

(10) anything. . .. '.' .' ,. (10) inteT>gatories with them, and'l think tliat their motion 
(111 THE COURT: Any of those records like the'taX (11) to dismiss my interrogatories for lack of support is 
('~ ret~s and stuff like that? . . 1'2) kind of nitpicking to be honest. I did meet this 

. , . !' J1 • It . . 

('~ MR. O'BARRY: No. But lcan now that I know . (") require~~nt. 
(14) you' need them. Again, I haye a ~tac~.of stuff like this ('4) THE COURT: Well, you know, this issue of 
(15) that I can't figure out what any ~f it means. If you ('51 fmancial ability to pay is an issue that can be dealt 
('~ want my taX returns for the lasi how many years, I can (16( with kind ?f within ~e conten of the case once that 
('~ proyide that. That's not a problem.' . ('7) issue cO,mes up. It's kind of severable in a way. I 
(18) THE COURT: Okay. Apparently, you haven't (") know it's handled in a lot of cases at large. But let 
('~ read that request then. I mean, it's pretty clear if ('9] me ask you this. If I was asked about my ability to pay 
{20] you are an intelligent man. It's a financial request [20J and someone asked me th3:t question and I submitted my 
(2') for documents. It asks for taX returns. (2') bank account, f?~ example, but I didn't submit my taX 
(22) MR. O'BARRY: I honestly ba,:,en't seen that.·I (22) returns, no one would really know whether or not I have 
(23) have not seen - I got back from Paris Friday.And I . . (23) investments or, you know, stuff like that. They ",:"ould 
(24) sa":somecorrespond'encetoUoydGoodorfromUoydGood . (24) have to bein a tax return, but you wouldn't necessarily 
(25) to NOAA, and he proyided a lot of his tax information 
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(') and so fonh.And that was l1}y first knowledge of 
(2( anything concerniDg any money. I read that S;iurday: 
(3) . THE COURT: Okay. 
(4) MR. O'BARRY: '1 don).live here. They are ., 
(5) sending all this Stuff to 'an empty aPartment, and it 
(6J just piles up outside the door. . ., 

. (7J THE COURT: Mr. O'Barry,'if you don't live 
(') here, that's your,responsibility to handle your affaI!s. 
(9) MR O'BARRY: I am not inaking excuses:Judge. 

('0) TH~ COURT: How you ha:v~ so';'ething sent to an 
(11) apartment ~ You are ~ dtizc:n .of the United States. . 
(12) You. have to handle it yourself. That's not the Agency's 

. . I • • 

(13) responsibility. 
(14) . MR. O'BARRY: I ~m sorry about that, but I was 
(15) not aware that they wanted my taX information. They, can 

[16] have it. 
('~ THE COURT: All right. We will go over this 

• J , 

(18J in a minute. .. 
('91 Let's hear from Mr. Good. Mf- Good, what is 
(20) your response? . . . . 
(2') MR. GOOD: Your Honor, they do have everything 
(22] that I have. My fmancial situation isn't anything to 
(23) be proud of, and they might be surprised that there's so 
(24) little there to look at.The Sanctuary has about $300 : 
(23) $31<:; in the account. lowe my accountant $300. I 

[25] have them'in your savings account or your checking 
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[1J account. So in orde·r to deterri'line someone's net wonh, 
(2) you ha~e to ""ally 1001< at' their taX ~eturns, I think. 
(31 And I think they asked that from you. You didn:t 
(4) produce any (lfthose. . . 
(5) MR. G'OOD: Well, also, Your Honor, my anorney 
(6) was more interested in this defense than I ~s. The 
(7J defense that I can't pay isn't really something that I 
(') was too keen on in the first place. I was more 

'J •. ' . ,-

(9) interem'd in taking this to the hearing stage and 
. ('0) finding out what the situation was. So I mean, I do 

(") object t~ their motio~ to dismiss my information. But 
(12) that's n~t'like thebasis for my defense. is that I can't 
(13) pay. I fll?d that rather lame personally, and I'm not 
('4) going to stand here and stick to ittoo yigorously. 
('51 THE COURT: I'll tell ~o;' what we are going to 
(16J do with respect to th.ese issues. I want to deal ~th 
('~ these later. I a"1\,ot going to deal with them now. I 
[18J am taking them,under ad:visement. We will deal with them 
[19J later. ~ do~ 't want to stan the ca~e off isswng . 

. (20) orders limiting the Respondents' ability to defend 
(2') themsel~~s. I will list~n to this later, so I ~ni going 
(221 to reserve ,it right now. I have.read those items that '-... 
(23) the Agency has asked for. I don't think they are all 
(24) that <;omplicated there. I thiDk they are tax returns, 
(25) financial statements, stuff like that. Anybody would 

Page 36 - Page 39 (14) Min-U-Script® 



IN mE MAlTER OF: 
RIOIARD 0' BARRY, ET AL 

Page 40 

11] have those - should have those. 
(2J MR. O'BARRY: (just want to make one thing 

...,/ (3J clear regarding the money. I'm not trying to shirk my 
I'] responsibility. If you say lowe X amount of dollars; I 
ISJ will find a way to pay you. That's not an issue. 
I'] THE COURT: Okay. Now there is another motion 
(7] too, and !)lat was one from the Respondents; counsel. 
IB] Your attorney tiled a mOtion in this case, and I would 

.' . - , !, 

I'] like to take it up now. And that is he had iridicated 
11~ that there are in ibis case seven countS; and the tirst ' 
(11] twO counts involve alleged harassment of die" dolphins, a 

11~ so-called taking under the law. And one is involved 
113] with one of the dolphins. The other second count is 
114] involved with the otherdOlphin.The'nexi tWo counts 

IlS] involve the transportation of the dolphins, again, 
116J divided by dolphin. Then the third twO involve the . 
1'~ failure to notify NMFS when they were being -
118] transported.And then the seve~th count is directed I 

11~ only toward the corporate end of this case, and that is . 
(2~ The Dolphin Sanctuary and the Dolphin Project that they 
(21] did not hold an APHIS permit for the'public display. 
1221 Am I correctly describirig those counts? . , 

(23] MR. LA BlSSONNlERE:That's correct,Your 
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11) excuse me ~ Wsnot published in the Code of Federal 
• . >. 

(2) Regulations. It's a little different from some o~ the 

1'3] other agencies. like the Coas,t Guard, if rou c,?'IIlIill~ a 

(4] certain act P\!bli~h~d in the Code of Federal 

{5] Regulations, it's a proposed result that the jud~e 

[6] should look at. That's not trUe in NOAA.That's an 

[7] internal document. S? it may be helpful to th~m, but 

[8} it's not binding in any way on me. 

(9] So in this case, each one of those counts the 
(10} proposed penalty is $10,000 except for, the ,last one. 

[11J Your attorney has said: Listen, if you look at that 

[12] schedule of proposed penalties, you will see that il 
, '. - I 

(13) involves a, pe~-incident maner, not a per-dolphin maner, 

[14j so that it really should be either Count 1 and 2 which 

[15) are the same thing only they involve the two different 

(16] dolphins th~t should be consolidated to one count .. 

117) Similarly, three. ~d four should be consolidated t<;» one 

(18] count, then five and six should be consolidated to one 

[19) count. Well, that may b~ true and may not be true. The 

[20] Judge has to determine what the penalty is going to be. 

[21] So!t reatly is kind of like dancing on the head of a 
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[22] pin in a way beCause it doesn't - whether you consider 

(23) the size of the pe~a1ty within one count or you decide 

[241 Honor., :", [24] it within two'counts: I'm not sur~ it really makes a'big 

flS] THE COURT: Let me ask you this. On YOlir' . (25] difference, quite frankly. 
~~~~~~~~~~~~-------I 

~~41 
11] amended PPIP - the initial PPIP had no financial penalty 
(2J with regard to Coum~umber7 ,and the amended PPIP then 
(3J amended that to $500; is that correct?' . 
I'] MR. LA BlSSONNlERE:That's correct.," c,' 
IS] THE COURT: Is the to~l amount involving this' 
16] case $60,000 or $60,500? 
(7] MR. LA BlSSONNlERE: Sixty thousand, same 

IS] amount. 
(9J THE COURT: Which one'did you seek to reduce 

110] then? 
I"] MR. LA BlSSONNlERE:Your Honor, I believe - I 
11~ need to look at the NOVA again, but I helieve we reduced' 
113] the' notification counts by $250 each. Then :';';'e just 
I"] moved that total $500 into ihe final courit. So there's 
IlS] really no chang~ in the overall' penalty that's being 

116] assessed. 
I n ')_' ~ 

11~ THE COURT: Okay. Now those are the counts' 
I1B] involved in this case.And the motion that your 
119] attorney had med is that in looking at the - NOAA 
(20] publishes a schedule of proposed penalties for'theirown 
(21) internal purpose. Essentially, their attorneys in 
(22] different pans of the country wilI'Iook at this' 

..,I (23] schedule when they are developing a proposed penalty for' 
(2'] violation of law. And there is a'schedule of those that 
(25] they use. Ii's not published in the Federal RegiSter-

. . . . 
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11] 'SO my ruling on that is I am going to take 
(2J that under adviseme~1t too. I think the important thing 
(3] is the amount of penalty, not necessarily whether they 
[4J are laid o'ut iIi. six counts, seven counts or four 
15J' corinis. Wha~ the judge nJUst look at is the 
I'J circumstances in their totality. I can look at that 

'i . 
(7] guidance, but the only guidance in each one of those 
IBJ cases must be decided based on the aggraVating factors 
(9J or lack of aggravating factors in the context of the 

110J case. So for me to make a decision in terms of what the 
I"J penalty should be, the number of counts is not going to 
112] be a determinative factor:What isgoing to be the 
113J determinative factor is what happened; how it happened, 
I"] what are the mitigating factors, what are the 
[15] aggravating factors. So my view is that, per se, I 
116] don't think that it m3kes really much difference whether 
[1~ they'mention the dolphins one count consolidated one and 
I1B] twO or that they are set out individually. In my view, 
1'9] it's not going to make that - that alone will not make 
(20] the difference on the penalties. It's the totality of 
(21] the circumstances that I must see. So to that extent, I 
(22J don't really think it's that important of a 
(23) ~stinction. It's a distinction without a difference in 
(24) my view. 

(25] So what am I going to do? I'm going to listen 
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(1) to the case, then I will make a decision later. Right 
l : ; .. 

(2J now I am going to ttse.rve. , 
(3J Does the Agency want to cOnUnent on that? . : :. ' 

(4) MR. LA BI5S0NNIERE:lt has no objection to 

(S) that, Your Honor. 
(6) MR. GOOD: Your H'onor, may I bring that 

". 
(7) penalty schedule up later in the case? 

(61 THE COURT: You may. , 

(9) Okay. Are .there any other motions now that 

(10) are pending at this time before we begin? " 

)1') MR, LA BI550NNIERE: None from the Agency. 
: " } ¥ •• 

(' 2) THE COURT: Does anybody else want w bring 

(13) anything to my attention atthe outset? Any kind of 

(14) preliminary matters? I forgot a\Jout the telephone : 

'. )1S) testimony. Did I grant you the right to have. a . 
(16) veteruiarian testify by telephone? It is provided for 
)17) in the regulations, My experience with telephone ' 
(18] testimony is sometimes it can be helpful; sometimes it's 

(19) a waste of time - depends. But you have iIle right under 
(20) the regulations to present a witness by' telephone and . 

(2') providing they testify from appropriate circumstances. 
(22) I don 't want anybOdy hanging over Someone. I want them 

(23j properly identified, and with c~rUin protections he ,can 
(24) testify by telephone. But ~ this equipped for that . 
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(I) THE COURT: And maybe the Coast Guard faCility. 

(2) locally will assist us if~e need that. I'm sure they "-
(3) have an appropriate . speaker phone. Okay. 

~) MR. LA BI550NNIERE:Your Honor,l have one 

(S) additional request. 

J6J THE COURT: Go ahead. 
(7) MR. LA BIS50NNIERE: I wouid r~quest we be 

(') allowed to conduct our stateme~ts and our examiliations 

(9) from counsel table. We hav,e a Iqt of exhibits that we 

(10) are going to be ~orking with with the witnesses. And it 

)1'1 will be a lot easier for us if we': can re';"in at the ' 

)' 2) table, and we can work with 'them that way as· oppoSed to ' . , 
(13( using the. lectern. I don't think you are going to have 

(14) any difficulty hearing my voice . It would ~e it a lot , ' . 
{is] easie~ ~or us. ". ..' . 
(16) THE COURT: Okay. I don't mind that, but I'm 
(17) not getting any .younger. So if'you are going to talk,l 

(1') want you to speak up,. Tl'at has a microphone for a . 
(19) purpose. When you g~t anold judge like me who has any 

(20) trouble hearing, please speak good and 10ud.And use 
(211 those 'mikes when y'o~ can. Mr. Good, I ha~e heard you 
(22) clearly. Mr. 0 'Barty, I would like to kind of pull that 
(23) mike between you, would you: 'and make sure you use it. 

(24) Okay. Now! would like to ask you at the " 

~~~p~u~~~s~e~,~th~~~o~n~e~? ______________________________ ~ I,~~~o~u~ts~e~t~-~o~r~y~o~u~ma~y~do~it~in~y~o~I~lr~o~p~e~n~in~g~sta~te~m~en~t~-~I~~, ., 
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)1) MR. LA BISSONNIERE: I think,that we have 
(2J taken steps,Your Honor, to make sure that it will be .. 
(3J I guess that we have been informe~ by si:curity J><;?ple 
~) here that it needs to be taken \Il c!lambers heca'use there 
(S) aren't facilities that are availahle in the courtroom . . 
(6) So we will have to retire, to chambers there ip order to 

(7) conduct examination. 
JS) THE COURT: How about a telephone? Can:t you ' 

(9) just run a line out here from there? , 
(10) MR. HOGAN: Your Honor, it's a phone system 

(11) and it's old. We will attempt, I guess',to ,I wO:'1ld . 
(12) like. a 1000foot cord if we could and bring it out here . 

. . I . '" 
(13) The cord is not very long. 
('4) THE COURT: I don 't like to have anything in 
1151 chambers in case if I can avoid it hecause it's it public 
(16) hearing, and everybody shoul'd have the opportunilJ:' to . , . . . . 
(t1) hear. 
(IS) MR. HOGAN: My problem ~ I am jUst not sUre 
(19) what type of cord it ~. It's a system phone. 
(20) THE COURT: Maybe Mr:VanDoren and you' can 

rzl) work together to get that set up. In Coast Gu~rd cases 
(22) I have had in this counroom. we ,have had telephone 
(23) testimony; and they have run .. cord from iliac pho'ne Out 

rz41 here. 
(2S) MR. HOGAN: Good. 

(1) would like to know .whatthe nature of your case is, how 
(2) many witnesses y~u hav~, ..:vhat you propose to do. To the 
(3) extent I can, I will cooperate with both sides in terms 
(4) of how you want to do it. 

(S) Okay. Let me hear from the Government first. 
(6) MR. LA BI550NNIERE:Well,Your Honor,we do 

(7) have an opening statement. And we will through .the 
(') course of that opening statemeor,actually. provide you 
191 with a synopsis of what the Government's case 'is going 

(10) to look, like. 

(11) THE COURT: Okay. 

(1~ MR. LA BIS50NNIERE:The Government envisions 

('3) 15 ~!nesses that a,:,= going to iestify on its behalf. 
('4) Just in preparing these wi~ess~s, we anticipate the 
('S) Government's case in chief is probably going to take 

(16) about three days: , '. : 
(17) THE COURT: Okay. 

(") MR. .LA ~iS.SONNIERE: It has probably about 65 
(19) to 70 exhibits that it WiIJproduce through the course 
(20) of the 'hearing. .' , . ' . 

(2') THE COURT: I would like you to list the" 

(22) witnesses ri~t now. . , .' \. 
(23) MR. LA BISSONNIERE:A1I right.The witnesses 
(24) in th~ order are Alin Terblll!h, T-E-R-B-U·S-H; Naomi 
(2S) Rose, R-O-S-E; Roben Schoelkopf, S-C-H-O-E-L-K-O-P-F; .- - _. 
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[IJ Mary Lycan, L-Y-C-A-N. [IJ get here who lives in Key West . 
. [2J THE COURT: Say those a little slower for the. [2J THE COURT: Okay. I will allow you to have 

-.I ~J coun reponer so she can get them., " ~J someone testify by telephone if you wish too, 
[.[ MR. LA BISSONNIERE: Chris SchulZ, [4J MR. O'BARRY: Okay. 

[SJ S-C-H-U-L-Z, [~ ,THE COURT: So think about it,You don't have 
[6J THE COURT: I am sorry. After Schoelkopf, who [~ to give me the answer right now, but I want you to think 
[7J was the other witness here next? [7J, about it, 
18J MR. LA BISSONNIERE: After Schoelkopf it is [8J MR. O'BARRY: Okay.' 

[9[ Mary Lycan, L-Y-C,A-N. ' 19J THE COURT: How about you, Mr. Good? 

110J THE COURT: Okay. '.' 1101 MR. GOOD: Possibly, Your Honor, by telephone, 
I11J MR, LA BISSONNIERE:Actually,I misspoke with I11J if I could arrange it in time, I haven't arranged any 
I12J regard to Chris Schulz, It,is actually Chris jarvis, ' ,:." 11~ subpoenas as of now. I do have three names on my 
I13J j-A-R-V-I-S.The next witness,will be Paula, Flannagan, 113J initial witness list there. 
I14J F-L-A-N-N-A-G-A-N.The next will be,l believe it is 114J THE COURT: Those three doctors? 
I15J Mac, M-A-C, Fuss, F-U-S-S.Actually, that's his ., 115] MR. GOOD: They are'doctors of veterinary 
I"J commonly known name. I think hisChristian'name is 11~ medicine, yes, They work for the USDA Regional Office, 
117] different than that. He ,will identify when, he 11~ THE COURT: Are they going to testify? 
I18J ,estifies,The next witness is, Dana, D-A-N-A, Carnegie, , [18J MR. GOOD: They stated,in order for them to 
I18J C-A-R-N-E-G-I-E.The next witness is Trevor Spradli11, : 110J testify they had to be subpoenaed, and I didn't know how 
[20J S-P-R-A-D-L-I-N.The next witness will be Kerry, [2OJ to go about doing that in time.And I also didn', want 
[21J K-E-R-R-Y, Sullivan, S-U-L-L-I-V-A-N, The next witness [21J to subpoena 'witnesses that I hadn't deposed and that I 
[2~ is Martha Smith, The next,witness will be Linda:Erb, , ~ wasn't"":' I wanted to do it right if I was going tO,do 
[23J E-R-B. [23J it at all. So I actually didn't do it"But I still 
[24J THE COURT: Say that one again. What is the [24J want to leave it open that in the event I feel the 

~ 
,~[2~SJ~la~s~t~na~m~e:::? _____ ~_~~~-.,. ____ :-:,,:-__ [2SJ testimony is needed I could perhaps arrange the , 

[IJ 
[2J 

MR. LA BISSONNIERE: Erb, E-R-B. 
THE COURT: E-R-B. Okay. 

{3J ,MR. LA BISSONNIERE:Yes. 
(4J Next witness is William Van 809-n; two word~, . 
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[SJ V-A-N then B-O-N-N.The next witness will be Gregory 
[S] Bossan,B-O-S-S-A-R-T. He is the individual that will 
[7J be testifying telephonically. 
[8J THE COURT: When do you want to take him? 
[9J MR. LA BISSONNIERE: Given his busy schedule, 

[10J we have agreed he will make himself avai!able to testify 
[11J at four o'clock tomorrow afternoon, So whH~ 1 would 
[12} hope, you know, that will be the natural order of the 
[13J testimony and he will fit right in here, if that isn't 
[14J the case I would request the Coun;s permission to 
[15] briefly set aside whoever we are conducting an 
[16J examination of and take his telephonic tes(jmony. " 
[17] THE COURT: Okay. 

(18] MR. LA BISSONNIERE: Then the final witness is 
[IS[ Randall, R-A-N-D-A-L-L, Wells, W-E-L-L-S. 
[2OJ THE COURT: Okay. Now I would like to stop, " 
(21) you there for a minute. 
[22J Mr, O'Barry, do you have any people that you, 

..J ['Z3[ would like to have testify in your behalt? " 
[2'J MR. O'BARRY: There are, but I don't believe I 
[25] could - there's only one I think that I could actually 
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[IJ telephone testimony tnaybe on Tuesday or Wednesday if 
[2J this case is going to go that long. 
{3J THE COURT: Why don't you ,talk with Mr. 
[4J VanDoren at the break. !fyou wish someone to testify, 
[5] you tnay listen as the case goes along, I,think it was a 
[S] Dr. Cox and Dr, -,; , 
[7J MR. GOOD: Yes, Dr. Goldentire,and Dr. 

[8J Watkins. 
[9J THE COURT: Maybe you would like to call them 

[IOJ and ask them if they,will testify by telephone for you. 
[IIJ MR. GOOD: That might be a lot better. I 
112} assume that if.! subpoena witnesses then I have to fly 
I13J them down here and put them up in hotel rooms and so 
I14J fonh,And I didn't want to incur that expense, 
115J especially not having deposed them and not being totally 
116] positively sure of their testimony. 
[17] THE COURT: Okay,Well, I will tnake every 
[18J effon to - I want you to be able to present your 
[19J defense and feel comfortable with it. 
[2OJ MR. GOOD: But those three would be the o,ther 
[21J ones I would be bringing fonh, and all the other 
[22J witnesses are· their witnesses., 
[23J THE COURT: All right. Then I assume that 
[24[ will probably take Monday through Wednesday probably to 
{25J finish the Government's wimesses, then you will have 
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(1( the opportunity after that. So that would be nearer the (1) , to, 
Pago 54 

(2) end of the week, " 
(3) Okay. Let me also say that with witnesses I , 
~) like to kind of make every effort to take them so that 
IS) they are not staying around all day long. So don't have 
(6) your witnesses line up in the morning for all day, 
(7) Maybe you can pick some for the morning, then I ,will , 

(') make every effort to accommodate them, If you have 
/9) somebody that needs to testify and can't do it at, , 

(10) another time, then please let me know through Mr. 
(11) VanDoren. We will make every effort even to take them 
(12) out of turn if the testimony is iinportant for you. 
(''I MR. GOOD: Thank you. 
(14) THE COURT: Both sides. Okay. So anyway, we , , 
(1S) will work that out. But I would like you to schedule· 
(16) do youhavethem scheduled by day and by morning and 
[17) afternoon? 
(18) MR. LA BISSONNIERE:Yes. 
(19) THE'COURT: Okay. Now the other thing is if 
(20) you wish to have someone testify for you there is a rule 
~1( that they are 'not allowed to be, in the hearing room 
~21 listening to the testimony of everybody else. That's 
(23) really basic to the law. I iealizethat people discuss 
(") these matters ad infinitum before the case begins, But 
~S) once t1i"eJudge begins to take people on the stand, they 
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(1) can't go Ollt and discuss their testimony with someone 
I2J outside or someone here and then have the next person 
(3) come on the stand because it really taints the testimony 
141 of the next witness: . " 
(S) Now there are a couple 'of different types of' 
(8) witnesses, however. Someone who is going to testify on 
(7) a personal basis for 'character reference or something, 
(8) that's fine,They can stay. But someone who is going 
(OJ to testify about cenoiD bets that are in dispute in a 

(10) case, then that person should not be in ,the room 
(11) listening to the other people testify, nor should they 
(12) be discussing the case with someone who has just gotten 
(13) off the stand, So I want you to be aware that when 
(14) these individual6 testify they can always remain 
(15] afterwards. That's no problem. But they should not be 
116J discussing the case with someone who is going to come in 
(17) here and testify. That'S for both sides, Understand? 
(18) AU right, We will discuss with them if they discussed 
(18) their case with anybody who has testified here. 
(20) Now you may ask, well, it's a little late, 
(31) isn't it? But it's not really because this case is 
1221 going to be decided based on the bets that are 
(23) presented to me, not what the bets up to this point 
12') are. I want to hear what the bets are here, I will 
(35] make the decision in this case. No one else is going 

" " 

(2) Okay, Is there anything else that you want to ' 

(3) deal with before we begin? 
~) Okay. Now I would like to hear your opening 
(5) statement then. 
(6) MR:LA BISSONNIERE:Okay,Your Honor, would 
(7) you like me to move this leetern so that it's,out of the 
(') way? 
~) THE COURT: I like that lectern because it has 

(10) a microphone.As long as you speak loud enough, that's 
(11) fine. '.' . " ' , , 

(12) MR. LA BISSONNIERE: You' Will have no problem. 
(13) Also with your lead, Your Honor, I have a couple of 
(14) illustrative eXhibits'that'Iwas hoping that I could use 
(15) during the course of my opening statement, ' 
(18) THE COURT: Okay. That's fine. Do you Want 
(17) to use that thing? If you put it over here so that 
(18) everybody in the courtroom can see and I can see, it 
(lOJ will be fine. ' , , 

(20) Can you see it? 
~1) MR. O'BARRY: Yes; 
1221 THE COURT: Okay. Go ahead. 
~3) MR. LA BISSONNIERE: Setting captive dolphins 
~') free, what could possibly be wrong with doing this?' 
(25) There is something_bout the sight of a caged animal 

\. 
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(1) being set free that almost universally stirs and lifts 
(21 the human spirit, Hollywood has figured this out a long " 
(3) time ago and has produced movies like Free Willy that 
(4) people rush to the movie theaters in order to see. 
(5) Peopli: love this kind of stuff. So what could be wrong 
(SJ with it? And that's the question tJiat is gOing to 
(7) ultimately be presented in this hearing, The answer is 
(8) that terrible things can happen when our desire to see 
(9J these animals set free 'blinds us to the reality of their 

(10) continued dependence upon us: 
(11) Now this case 'is about two dolphins. Their 
(12) names are Luther and Buck.When they were about eight , 
(13) years old', they were captured from the wild by the 
(") Navy, And after the Navy no longer needed them in 1994. 
(15) the Navy gave them to the small little nonprofit 
(16) organization in the Florida Keys that was billing,itself 
(17) out as a sanctuary for the purpose of unwanted captive 
(18) dolphins. And although they continued to remain in 
(lOJ captivity, they basicaUy had a pretty good life. They , 
I20J were fed on a "'gular basis. They' were safe from 
(31) predators. And they had free roam of this large, 
1221 'naturally enclosed lagoon that opened up to the ocean 
(23) that even though they were still in captivity allowed \.. 
12') them to sort of continue to taste the ocean and feel the 
(25) ocean's tides. 
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(I) But one day in 1996 that all changed. On the 
, (2) day in May 1996, these twO dOlphins were abruptJypulled 

W (3) from this lagoon. They were loaded onto a boat. They' . 
(4) were secretly ferried to a point nine .miles out into the 
(~ Gulf of Mexico, a place that they had never been 
(6) before.And at that point in time, they were dumped 

(7J into the ()cean.And after having spent alleast seven 
18] years continuing to depend upon humansfortheir .. 
(9) survival, they were abandoned arid they were left to fend 

110) for themselves. 
(11) Now a few days later one of the dolphins, 
(12) Luther shows up in Key West about six miles away. And 
(13) he is seen in a local marina, and he is seen going boat 
(14) to boat looking for somebody to feed him. In addition 
(1~ to being hungry, this dolphin clearly shows this deep. 
(16) gash that is located on the side of its body. The next 
(17) day Luther is again seen, this time in.another marina, a 
(18) busy boating marina located next to the local garbage 
I") dump.And once again, he is seen going boat to boat 
(20) begging for food. In addition to that, he is seen doing 
(211 dolphin tricks in exchange for. people giving him. 

(22) handouts offood. ," 
(231 Now a lot of the boaters that were watching 
(241 him this day were sort of delighted in these dolphin 

(25) antics. But certain animal welfare.people that had 

",' : 
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(I) begun to come on scene and watch this animal had a 
(2J different view.lri their view, this was a dolphin that 
J3J was in trouble. This was a dolphin that was not capable 
141 of taking care of itself in the wild. And in response 
[51 to those concerns, they mounted ,an extensive rescue 
[6] operation that lasted"over a week in time and involved 
(7J several federal and state and nonprofit organizations 
(8) that were all trying to get this animal out of harm's 
(9J way. They were ultimately able to corral this animal at 

(IOJ the nearby Navy base about one week ·after it was: . 
1") released on May 30th of 19%.At that time they were 
(12) finally able to have a veterinarian take a look at the 
113J animal, and the veterinarian determined this animal·was 
(14) underweight. It was dehydrated. and it had this deep 

(15) gash that was located along the side of its body. In 
11~ addition to that, this veterinarian concluded this 
(17) animal clearly required veterinary care. 
(1~ Now unlike Luther, Buck wasn't seen for quit~; 
11~ some time. In fact, the first reports of Buck were . 
~OJ really unconfirmed reports that were arising about a 
(21) week after the release. And the reports that people, 
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(I] confirmed sighting of this animal on June 4th of 19% so 
(2J almost about two weeks after its release. It was"· 
13] sighted in Vaca Cut which is this busy boating channel 

(4] that is located near Marathon, Florida about fifty miles 
(5) away from the point where the animals were first . 

(6) released. 
(7J Now rescue personnel with the Dolphin Research 

'(8) Center, which is a local public display facility in . 
(9) Marathon, when they heard about this they got' on their 

(10) boat; and they immediately responded.And they were 
Itt) able within a shan time to arrive on scene and find 
(12) this dolphin. And with the benefit of learned behaviors 
(13) that were taught to this animal' years earlier while it 

(14) was in the Navy, they were able to get this dolphin to . 
115) follow their boat for over three miles in order to 
(") return to the safety of the· Dolphin Research Center 
(17) 'where they were finally able to get the dolphin to 

(18) safety. And they were able to have the dolphin examined 
(19) by a veterinarian. '" 
(20) When a veterinarian first looked at this 
(21) animal; it was immediately clear to him this dolphin had 
(22) fared much worse in the wild than Buck.This dolphin 
(23) was significantly underweight. According to the 
(24) veterinarians, it was 50; 100 pounds less than what you 
(25) would expect to see in a wild dolphin. In addition to 
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(I) that, the dolphin was dehydrated. And in addition to 
(2) that; the dolphin like Luther displayed this deep gash 
(3) that was located on the side of its body. The 
(4] veterinarian concluded that clearly veterinary care for 
(5) this animal was required as well. Indeed, a second 
t6J veterinarian concluded that the wounds that they were 

(7] seeing on the side of the dolphin was, in fact, probably 
(8) sustained bya propeller from a boat and also indicated 
(9J that the overall body composition of this animal was not 

(IOJ unlike what this veterinarian had seen in other dolphins 
(11) that were terminally ill. 
(12) How could this happen? How could people 

{13) release an animaHhat had spent years of its life being 
[14] dependent upon people. release that animal and abandon 
(15) it to wild? That's what mis case is about. 
(16) It is a long·story.lt is a complicated 
(17) stoty.And there are times when it is a contradictoty 
(18) story. But to really understand what all happened and 
(19) what lead to mis, we have to go back in time. We have 
(20) togo back to 1993 which was the time when me Sugarloaf 
(21) Dolphin Sanctuary was first created. Now the Sugarloaf 
(22) Dolphin Sanctuary is a nonprofit corporation that was 
(23) created in 1993.And its mission when'it was created 

(22) received were of this friendly dolphin that had a tattoo; 
ftt1tIi (23) on its dorsal fin. And it was seen somewhere in the. . 

~4) Middle Keys almost 70 miles away from where these· 
(2~ animals were first released. There was actually a 

'. (24) was the promotion of the release and retirement of 
(25) captive dolphins. Its founders were two of the 
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II] Respondents here today,Uoyd ,Good, m, and Rick 
12] O'Barry. They were both founders and directors of the 
13] corporation. Now while Good had a little bit of 
14] experience in dealing with marine mammals in the past, 
[5] his principal role has essentially been taking care of 
I~ the family pet dolphin Sugar for a number of years. By 
[7] contrast, O'Barry is by all accounts a high-proffie, . 
I'] dolphin-freedom advocate who campaigns around the world 
(9] against holding animals in captivity and by his own 

11~ accounts has released over a dozen· formerly captive 

111] dolphins back into the wild again. 

[I] the potential for disease transmission, captive dolphins 
[2] being allowed to carry pathogens and disease back into 
13] the wild that could theoretically affect wild stocks and 
14] also the potential concerns that these captive dolphins 
[S] would disrupt established social orders that are seen in 
I~ wild dolphins. . 
[7] Indeed, there is very little literature that -
['] you WiII hear in the evidence that there is really very 
(9] little in the way of published reports that talk about 

[10] attempts to release captive dolphins into the wild.And 
. [11] what is out there indicates that really it is mixed. 

112] Now while these individuals came from very 112] There have been some released that have been done that 
113] different. backgrounds, they really entered.into a 113] have been successfutThere have been others that have 
114] marriage of convenience. They were both interested in [14] been· colossal failures. And at thiS time what people 
(1~ seeing captive dolphins being released back into the' 11~ will tell you, you will hear in the evidence, is there 

. 116] wild. O'Barry brought to the table the fact that he had 116] are really no' protocols that scientifically yet have 
[1~ name recognition, and he had some experience in dealing . [1~ been dev~loped that will assist somebody in deciding how 
[18] with preparing animals for release. Good on his part 118] one would go about preparing a captive dolphin to be. 
[1~ could bring to the table a place with which they could [1~ released back into the wild. In fact, the one 
(2~ work because, you see, his father owned what was called (20] significant study that has been done to date on thiS was 
(21] the Sugarloaf Lodge. It's a separately located hotel (21] done by the Navy back in 1992 looking at potentially 
(22] that" sits on Sugarloaf Key not too far away from here, (22] releasing some of its animals as a management option for 
123] and it has this large lagoon that's adjacent here within (23] animals that they no longer required use of. And what 
[24] which they could work. The plan was ultimately to [24] that report concluded was that the possibility of a 

~[2~~~c=r.':ea~t~e~w~h~at~th~e:.!.y..:h:::a:.:v.:e~re=fe::rrc:.e::.d::.c:.to::..:.:as=a~d:.::o.:!lpc:h:::. in=h=a=1Jwa:.:=::.y_,,- [2~ successful release at this point in time depended upon 
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[I] house. It's essentially a staging ground where unwanted 
(2] captive dolphins could be brought to the facility, and 
[3] those that were deemed to be eligible for release would 
[4] he prepared and ultimately returned to the wild.And 
[~ those animals that for whatever reason were not deemed . 
[~ to be eligible for release would be allowed to spend,the 
[7] rest 'of their lives at the Dolphin Sanctuary .. ' .. 
['] Now while thiS notion of setting captive 
[9] dolphins free is an emotionally. appealing idea, most. 

110] scientists that you talk to that have looked at this 
1"] will tell you that it is high risk.There are,,' . 
[12] significant concerns as to the abilities to take an 
{13] animal that has spent years in captivity and become 
114] dependent upon humans and somehow transition that animal 
lIS] back into a wild animal. There are significant concerns 
[16] as to whether or not thiS dolphin can forage in the 
11~ wild, whether or not it can avoid predators, whether or 
[18] not it can avoid humans, and ultimately whether or not 
11~ it can integrate especially with wild dolphins that are 
(20] very social in nature. 
(21] On the flip side, there are even more 
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[I] methodologies and protocols that do not yet exist. And 
(2] in addition, it included in light of this the risks to 
13] both the animals that are being released and to the wild 
[4] populations into which they would be released cannot at 
16] this point in time be adequately protected. But 
[6] notwithstanding these concerns, O'Barry and Good went 
[7] forward with the Sugarloaf Dolphin Project. 
[8] Now it's important to remember that when the 
[9] Sugarloaf Dolphin Sanctuary was first created .the only 

[10] dolphin they had ·there was the Goods' pet dolphin 
[II] Sugar. It isn't much of a sanctuary without dolphins,! 
[12] so the tirst order of business was to begin the process 
[13] of acquiring dolphins. But before they could do .that, 
[14] theyelrst needed a permit. Specifically, they needed a 
[1~ public display permit. These permits are issued under 
[16] the authority of a Marine Mammal Protection Act or the 
[1~ MMPA, and they are issued by the Secretary of Congress 
(18] as delegated to the National Marine Fisheries Service. 
118] I am going to use the:terrn NMFS because it's a little· 
[2~ bit easier to follow. Now the reason why a permit was 
(21] required was that under the law as it existed back in 

(22] compelling concerns as to the populations of wild. 
. 123] dolphins within which these captive animals woul<l be 

(24] reinserted. There are big concerns as to the potential: .. 

. '. (22] 1993 and early ,'94 you needed a permit in order to hold "-
(23] a captive dolphin for purpose of public display.' 

(2S] for genetic mixing. There are very large concerns as to 
(24] Sugarloaf realized this, and Uoyd Good in 1993 applied 
[2S] for a public display permit on behalf of the Sugarloaf 
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[1J Dolphin Sanctuary that would allo~,them toacq!,ire and [1J business. There is a potential for failure. If these 
Page 66 

) [2J hold animals for public display. . . . , .. 
rtII [3J Now when this application was.rece.ive.d br ... ,.; 

[4J NMFS, it was greeted with immed,iate s!lspicion.An .. 
[5J immediate review of the application itself and the ' ... 
[6J resumes that were included in the application quite. 
[7J clearly showed that the people that were associated with 
[8J the application had very little interest in keeping 
[~ captive dolphins. Rather, they were more interested in 

[2J dolphins are injured in the. process, these injuries 
~] constitute takings which are a violation of,the MMPA and 
[4] unless otherwise exempted under some provision of the 

[5J MMPA can result in liabilities been imP9sed. Now one of 
16] the exceptions that the MMPA envisioned are takings that. 

[7J occur pursuant to a· scientific research permit. So the 
[8J benefit to a' researcher in, obtaining one of those 
~J permits is that he's immune from liability under the 

['~ statute in the event the release program goes bad .. [1~ setting these dolphins·free.And that was a probkm 
111J bccau5c the permit that ~hey were ~sking for was,a 
[12] publiC display permit. It was ,a permit that allowed. 
[13} them to keep animals in captivity, not let them go.To, 

' " [11] But it's imponant to· remember that the pe~t 

[14J let them go, they would need a separat.e kin~pf a '. 
115] permit. It's a' scientific rest:~rch permit. J11is is .~ .' 
[16J distinct kind of permit that is also issued under ,the. 
[17] authority of the MMPA by the National Marine Fisheries 
{18] Service. 
(19] Now you are going to hear a lot of testi~ony 

[2OJ during the course of this case over w~ether or n<?t ~ 
(21] scientific research permit is,·in fact, requir~d in 

[22] order to release dolphins back into the wild again, But 
[23JYOU will hear that.the evidence dearly indicates that 
(2:"'1 the MMPA when read.in its to~lity clearly.envision~-

125J that these animals must be released pursuant to a 
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(1] scientific research_ permit. You will also hear evidenc~ 
[2J that Congress has specifically end()rsed this 
[3J interpretation of the MMPA - in fact, has endorsed this 
[4J interpretation relative to the very dolphins thal a,: at . 
[5) issue in this cas~. 
[6J Now separate and apart from what th~ Jaw 
[7] requires, you will also hear evidence that these. 
[8J scientific research permits are by no lTleans some 
[9J bureaucratic technicality that really has no actual 

[lOJ practical application. What you will hear is that these 
[11J permits are really in the best interest of the dolphins 
[12J themselves because, you see, the permit application for 
[13J a scientific research permit is something that upon. 
(14] receipt is distributed to a number of experts within the 
[15] scientific community for peer reyiew.And through .that 
[16) peer review process, experts can provide conunents on 

[17) that application and assist the researcher i~ f~sh~oning 
[18J a research progra":l that is going to maximize the 
[19] likelihood of success which is clearly in the best 
~ interest of the dolphins. 
[211 You will also hear evidence that a scientific 
.22] research permit is clearly in the best interest of the 

.",I[23J researcher as well.And that is particularly important 
{24] in this case because. as we have said ~a:rlier. releas!ng 
[25] captive dolphins back into the wild is high-risk 

[12J that Sugarloaf was applying for was not a scientific 
[13J research permit. It.was a public. display, permit. And 
[14J ultimately, that permit was issued back in March of 
(15J 1994. It was issued with reservations. But as the 
[16i' Agency will testify, it did not feel as though the 

. [17] reservations that they had, the fear of the potential 
[18J release was in and of itself a sufficient basis upon 
[18J which.to reject the application. But it did duriJ)g the 
[2~ course of the permit process try to addres~ its 
[21J concerns. And specifically what it did is it imposed a 
[22] condition in the permit itself which. specifically stated 
[23J that this permit only authorized to hold animals for 
[24J purpose of public display. It does not allow you to 
[25] release them. 

[1J • THE COURT: Is that in the permit? Is that 
[2J language in the permit? 
[3J MR. LA BISSONNIERE: It's actually in the 
[4J permit itself. It's a specific permit condition. It 
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[5J indicates you must before you release obtain a separate 
16J permit, a scientific research permit. So with the 
[7] issuance of this permit, Sugarloaf was now in a pOSition 

[8J where it could begin to acquire dolphins. And it 
[9J acquired several dolphins over the course of several 

[10J months. 
[11J MR. LA BISSONNIERE:Can you see !)lis? 
[12J THE COURT: Yes. 
1'3] MR. LA BISSONNIERE:One of the first dolphins 
[14J that Sugarloaf acquired were three female dolphins: 
[15J Molly, Bogie and Bacall.And they were acquired from 
[16] the Ocean Reef' Club'in Florlda.And these were three 
[17] dolphins that had been held by the Ocean Reef Club for 
[18J the purpose of public display. And these dolphins 
[19] became available by virtue of the fact that the Ocean 
[20J Reef Club was becoming private, and it was no longer in 
[21J a position to open the doors to the public and have 
[22] these dolphins available for public display. It really 
[23J no longer was even allowed to hold the animals. These 
[24J animals arrived at Sugarloaf in August of 1994. 
[25J Now the second group of dolphins that were 
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11] acquired were in November of 1994, and they were the )1] Respondeilts in this case. The supervisor of this 
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~) dolphiris that we are talking about here in this case. 
(3] They are Luther, Buck and Jake, three male dolphins that . 
~] were coming from the Navy in San Diego.And those 

121 ..eadaptation team was Rick O'Barry who was to be a' 
13] coinvestigator on the research. And he is to be the 
I'] supervisor on the readaptation team. The dolphins were 
IS] to he prepared at Sugarloaf where they were currently 
161 located; and they were to remain in the cuStody of 

(S] dolphiris had become available to Sugarloaf because the 
161 NavY was in the process of trying to reduce its, 
(7] inventory or dolphins that it no longer needed. And . 
(8] when the NaVy made these dolphins available, Sugarloaf . 
1'] requested that it be allowed to acquire them. So the 

1'0] Navy dolphins anived in November of 1994. 
111] Now another piece of background information 
112) that you have to understand in order to be able to 
113] really know what was all happening at the 'Sugarloaf> 
114] Dolphin Sanctuary during the, time frame in question is 
115] to understand that there were really twO separate 
116] release programS that were taking place simultaneously 
117] at Sugarloaf. First release program involved the Navy 
1181 dolphins,Jake, Luther and Buck. But the second program 
1191 involved' Bogie and Bacall. Bogie and Bacall were pan 
(2C( of a separate progr.m that was commonly referred to as, 

(7] Sugarloaf until that poiilt .in time where they were ' 
1'1 sufficiently prepared for release, at which time they 
(9[ would be transferred to the readaptation team which 

110] would then move them to the Iridian River Lagoon; then 
" . Ill] they woUld ultimately release them. So we have two 

112( separate programs that are taking place at Sugarloaf. 
113] This brings us up to early November of 1994. 
I"] THE COURT; What was the other one? You said . 
(15] there were:tWo separate tearn.S. There was the 
116] rea.dapw.tionteam for these three dolphins then the 
117] other one being the one to the other Navy dolphins. 
)18) MR. LA BISSONNIERE;The Navy dolphins,Jake, 

(21] the Wdcome Home Project. Now this waS a program that · 
(22] envisions returning Bogie arid Bacall back to the waters 

110] Luther and Buck, they were being prepared at Sugarloaf. 
(2C( And tli.ywere beingprepared by Rick O'Barry who was the 
121] director of 'readaptJition arid release for the Sugarloaf 
(22J Dolphin Sanctuary. 

(23] from which they were captured into the Indian River . '(23] THE COURT: So there's the second program? 
~4] Lagoon. This is an area that is located near Melbourne, . "'4] MR. LA BISSONNIERE:There's a second 
~5] .Florida on the Atlantic side of Florida. They were (25J program. 
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11] going to be returned back to the indian River Lagoon .for 

-.- . 

(1) 'So this brings us up to early November of 
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121 release. This was to be a scientifically conducted 
(3) program. And the purpose of the program was to develop 
I'] protocols that would facilitate future releases that 
IS] could be used for futUre releases. Remember, the Navy 
16] repon that we were talking about before said one of the; 
17\ problems is that there are no adequate protocols that 
I'] are in effect for purpose of releasing animals. The· 
(9[ point of this was to scientifically develop those 

110] protocols. 
Ill] THE COURT: I'm going to interrupt you for a 
112] minute because I don't want you testifying. 1 don't 
11~ mind you discussing this.Are you going to have 
I"] somebody testify about this? .. 
1'5] MR. LA BISSONNIERE: Yes;'absolutely. These 
110] are all factS that we intend to introduce at· hearing. 
117] . THE COURT: All right. That'S fine. Go . 

118] ahead. 
110] MR. LA BISSONNIERE;The facts will show.that 
(2C( the My in which these dolphins were goiilg to be 
(21] prepared for release really involved three separate 
(22] organizationS. They involved the readaptation team ' 
(23] which consisted of a separate' nonprofit corporation 
(241 Dolphin Alliance, and it involved 'another organization 
(25] by the name of the Dolphin Project which is one .crthe 
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(2] 1994. But we now have seven dolphins that are at the 
13] Sugarloaf Dolphin Sanctuary. We 'have Sugar, the family 
14, pet. We have got Bogie, Bacall and Molly who came from 
15] the Ocean Reef Club. And we have Jake, Luther and Buck 
161 that came fromthe Navy. Really the preparations are 
17\ released to begin~'But it's imponant thai at this 
I'] point in time in November of '94 there stiIJ isn't a 
1'1 scientifi~ research 'permit that has been issued relative . 

, 110] to this release program. In fact, there haven't been 
1111 any protocols that have yet been established that would 
112( provide 'some guidance as to how to do this. And in the 
113] absence of these protocols, quarrels began to break out 
114' . within SUg:lrloilf as to how to adequately prepare these 
115] dOlph·ins. 'in faCt, four days after the Navy dolphins 
116] arrived 'in November of 1994, Sugarloaf's director of . 

. 117] readaptation and retirement Was fired after he disagreed 
(18] as to Rick O'Barry as to how to adequately prepare these 

.. ile] dolphins. 
(2C( We move forward into the spring of 1995.And 
(21] it is clear from tbe testimony that you will hear that 
(22J the supervisors or the overseers of the Welcome Home 
(23] Project are beginning to have concerns with Rick 
(24] O'Banj. Remember, this is supposed to be a 
",5] scientifically conducted release program. And they are 
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[1J IDDking to him as the supervisDr Df the release program [1J release. They werevDting to remDve bDth O'Barry and 
{2J to. be providing them with protocDls that are'suppDsedly [2J GoDd as directDrs'Df the SugarlDaf bDard, and they vDted 

...,I [3J gDing to be develDped and ultimately the pDint of this [3J to. mDve all Df the dDlphins except fDr Sugar to Dther 

-/ 

[4J research proposal. But nDne Dfthese protocDls are [4J captive display DrganizatiDns. They wanted $em Dut Df 

[5J fDrthCDming. [~ the sanctuary. But they never were able to do. that, 
J6J In retrospect, it probably ShDUld nDt have [6] because after they toDk·these actiDns O'Barry and GDDd 

[7] CDme as any great surprise because, as Mr. O'Barry ~i11 [7] turned and they sued the bDard Df directDrs. It was a 
[8J tell YDU, he dDesn't regard releasing marine mammals ['J relatively brief lawsuit. And after the dust settled, 
[9J into the wild as scientific research. He regards it as {9J there was an agreement. And under the,terms Df the 

[1OJ an art, a healing art. And in evidence that YDU will be [1OJ agreement, the board Df directDrS and the members that 
[11J presented with at hearing, YDU will see that he has [11J were unhappy with what,was happening here were allDwed 
(12] referred to this process as what he calls dDlphi'1 time. [12J to. resign. BDgie and Bacall were allDwed to. be mDved up 
[13J I am referring to his dDcument: "This is a Zen·like [13J to the DDlphin Alliance which is in MelbDurne, FIDrida 
(141 process that invDlves living and eating and sleeping [14J fDr cDntinuatiDn Df the WelcDme HDme Project. They 
[15J with these dDlphins and ultimately becDming Dne wit!' [1~ leave the facility all together and essentially a 
[16] these dDlphins." And in the process D[becDming Dne [16] cDntinuatiDn Df the program mDving them to MelbDurne. 
[17J with thesedDlphins, he,becDmes very attuned to what [1~ MR. GOO[): ObjectiDn, YDur HDnDr. I knDw it's 
[16J these dDlphins ar~ dDing.And at the PDinl in time when' [16J impDlite to Dbject during the Dpening argument. 
[19] these dDlphins are no. IDnger exhibiting learned [19J HDwever, this agree,ment was totally vDluntary Dn Mr, 
[20] behaviDrs which captive d?lphins will display, he deems {2OJ O'Barry's and my part.We went to the judge to. make 
{21J them to be ready fDr release and they are released, , [21J sure that all parties hDnpr the agreement, It was nDt 

[22] Well, separate and apart from this, the, . ',:' H, [22] given by the judge that we do. these things,We went to. 

{23J WelcDme HDme Project is stilllDDking fDr tiies~",', ' {23J the judge willingly. It was Judge . I dDn't recall his 
{24J protocDIs, So what do. they do? They hire anDth~r : [24J name at the mDment. But ifs been misreported 

c:[25::J.,:t:::ra::i:::n:::e,::r'.,:T.,:h:::is:.::tra:=::in::e::r:.., c:.D:.m=ec::s-,i=n-,ac::n_d_a_c,-t",u_a_lI:..y_b~e-,g:..in_s,-t~o ____ [25J throughout this project that we were fDrced sDmehDw to. 
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[1J develDp SDme Dfthese prDtDcDls whi,chare protocols that 
[2J are really designed to wean dDlphins away from captive 
[3J respDnses like being dependent upDn humans fDrfDDd a,'1d 
[4J becoming mDre wild dDlphins. O'Bar>' takes these " ' 
[5J protocDls as SDme additiDnal infD,:","tiDn fDr himself: 
['J and he submits them as his Dwn, 

[7] The first real crisis that tDDk place in 
[8J SugarlDaftoDk place \0 June Df 1995,And at that pDint 

(1J submit bY,a judge. And in fact, we entered the 
[2J agreement tDtally vDluntarilY,in the spirit Df ge~g 

[3J things mDving fDrward. 
(4J THE COURT: Okay. Procedure is let th~m 
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(~ finish, then YDU will have an,DppDrtlmity to highlight 
[6] these items 1.0, me.~ 
[7] MR. GOOD: I want to ,make that point clear, ' 

[9J in time, it became knDwn tha,t several Df tile dDlphins at 
[10J the sanct';';ry 'were being allDwed ~utside Df the facility . 
111J itself, outside of the~~closed waters into open water~. 
[12] THE COURT: When YDU talk about several, are 

[13J YDU talking abDut Lutlter ~nd Buck and Jake Dr the Diher , 
(14] three? 

(8J YDur HDnDr. I apDIDgize. I understand it's impolite, 

19J I apDIDgizetD yDU. , 
(1OJ THE COURT: Okay. Go ahead. . 
(11J MR. LABISSONNIERE:This is a process all 
(12J playing DUt. NMFS is mDnitDring the situatiDn clDsely, 
(13J and it is growing cD!,cerned, The evidence will ShDW 
(14J that the Agency,has Dn;t number DfDccasiDns provideq 

[15J MR. LA BISSONNIERE: The Dthers. 
[16] THE COURT: The Dthers., . 
(1~ MR. LA BISSONNIERE:lbelieve th~t Luther was 
[18J also. invDlved, but clearly, BDgie and Bacall' were part Df 

[19] that. 
(2OJ The newly hired trainer that had been brDught 
[21J Dn bDard was upset with this and disagreed with UDyd 
[22] GoDd .over this and as a result was flred.ThebDard Df 

.I {23J directDrs fDr SugariDaf was Iivid.And theycDn~ened an , 
[24J emergency meeting in June .of 1995, and they vDted to 
{25J fire. Rick 0 'Barry as the directDr Df reada,~~tiDn and , 

, (15J letters, cDrrespDndence to. SugarlDaf reminding them Df 

, (16J their DbligatiDn under the pertnits.These letters have 

J1~ also. indicated again the need to. Dbtain a scientific 
J18] research permit if they are gDing to. be cDnducting these 
]19J kinds Dfactivities.And they specifically warned 
[2OJ SugarlDaf as to' the pDtential fDr takings that are 
[21J assDciated with these kinds Dfreleases.They were even 

, ]22] mDre alarmed after the bDard of directDrs litigation was 
, [23] resolved because after the resolutiDn of that the Navy 

[24J dolphins remained at SugarlDaf.And the only peDple 
]25J that were really in CDntrol Dver those dDlphins were 
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1'1 O'Barry and Good who up until this point in time had II] under the permit and their oNigiiion under the MMPA. 
[2] displayed the least interest in trying to obtain a [2] Despite these reminders, on at least two occasions now \... 
~] scieiltific research permit.' '" ' ~] the dolphiils have been allowed outside the facility. 
14] THE COURT: Hang on for a second. I 14] And it seems as though given the tenor of our most 
15] understand that Bogie and Bacall went down to the IS] recent response, things are deteriorating. In response 
16] Dolphin Alliance. What happened to Molly? 16] to these concerns, the Agency makes the deCision 
(7] MR. LA BISSONNIERE: Molly remained at the (7] reluctantly to seize the anirilals from the sanctuary. 
I'] Sugarloaf Dolphin Sanctuary. I'] Now the seizure was supposed to be a 
18] THE COURT: With the other dolphins? 19] coordinated effort. And it was going to be conducted by 

110] MR. LA BISSONNIERE: Molly remained at the 110] both NMFS and the Aflimal and Plant Health Inspection 
Ill] Sugarloaf Dolphin Sanctuary with Jake, Luther and Buck. Ill] Service,APHIS,which is an agency within the Department 
112] THE COURT: Okay. Go ahead. ' ,,' 112] of Agriculture. It was to be conducted under the 
113] MR, LA BISSONNIERE:We move forward in time.· 113] authority of the MMPA but never happened. 
114] The next crisis that takes place is in April of 1996. 1'41 THE COURT: What's the time fraine on this, the 
(15] Now we are getting close to the 'release: In April of 1'5] summer 'of '96 now? 
116] 1996, Mr: Good is once again allowing the dolphins 116] MR. LA BISSONNIERE:No.Actually, it's not 
117] outside of the enclosure, outside of the sanctuary. But 117] even thai fur the dolphins 'are allowed outside of the 
118] amazingly, the concerns that are being raised are coming . 118] sanctuary in late April of '96. The deCision to seize 
1'8] from within Sugarloaf. In fuct, the evidence will show 1'9] is being made reaUy within that same time frame, maybe 
120] that'the concerns are coming from Rick O'Barry. He is . ~O] early May. What happened was that there were 
(21] writing to NMFS, and he is writing to APHIS. And he is (21] conversations that took place that really set this in 
(22] indicating that there is an einergency situation at 122] motion, but it never happened because on May 23rd of 
123] Sugarloaf;that Uoyd Good is out of control, that these 123] 1996 these dolphins 'were ultiniately released. They were 
(24] dolphins are being allowed outside of the sanctuary and (24] loaded onto' a boat. They were moved out into the Gulf /' 

~(25]~a~re~sp!:::.en~di~·~n~g~um~· ~e..::in::.:a~lo::ca::::l.:n::e.::a:.:rb"Yc.ina=:.:ri.::na=, t.::h.::a.:.t .::th:.:e"Yc.' _. __ (25] of Mexico about nine miles away, and 'they were dumped. 
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II] are dodging boats, and that they' are looking to 
[2] fishermen for food and that they were swimming with 
~] hotel guestS. He is asking NMFS to take action to: 
14] enforce the MMPA because· and he is saying that we need 
I'] to move quickly because these dolphins are in jeopardy. 
16] Well, immediately in response to that, the .' '. 
[7] National Marfue Fisheries· Servic"e sends a letter to 
18] Good; and it expresses itsconceins. It again reminds 
(9] them of the obligations under the permit, and it seeks 

1'0] assurances from them that these dolphiris are goiIig to be" 
111] put back into the fucility and that if they are going to . 
(12] be released it's only going tobe'after a scientific 

(1]'"'' THE COURT: Who do you allege did that? 
[2] MR. LA BISSONNIERE:We have videotape that 
13i'shows the release. And it will show it from front to 
14] back, and it clearly indicates iliat both Mr. O'Barry and 
IS] Mr. Good were on the boat. Theywere the ones that were 
16] a part of that release. What the Agency came to learn 
[7] later is that there was a reason why the animals were 
18] released wh'en ihey were. In an editorial that Uoyd 
(9] Good published in a local newspaper not too long 

110] aftetwards, he indicated why they released the animals 
111] when they did. He indicated somebody within either NMFS 
1'2] or APHIS had tipped themoffto the fuct iliat the ~ 

113] research permit is issued.And in response the next 
114] day, Mr. Good scribbles out in pen' on a note' that he 

(13] Government Was about to s~izethese ·animals.And rather 
", 114] than allow the Government to be able to take these 

115] sends back to the Agency the phrase: "Our bureaucratic 115] animals back, they decided they were going to let them 
116] chess match has reached ethical and humanitarian tiine 116] go. He indicates in the editorial: "I always swore 
117] limits." With this response and with what has been . ". " . 117] that I would never do this to a dolphin, but it was the 
II'] happening at Sugarloaf now, the Agency is gravely . . 1'8] only chance that they have.' And with that decision, he 
1'8] concerned. Rick O'Barry by his own admission has ,., 1'8] condemned these animals to the injuries that we have 
(20] indicated these dolphins which have now been at the ' 1201 already talked about here today' 
(21] sanctuary for almost a year and a half and have been (21]' Now subsequent to this release, both NMFS and 
(22] supposedly being prepared for release are nowhere near (22] APHIS '.hoved forward and seized the third dolphin from 
1231 ready for release, yet, in fuct, he is asking for NMFS 123] the sanctuary. It seized it under the authority of the 
(24] to come in and try to take some action. They have on (24] MMPA a~ with coordination with APHIS was envisioned for 
(25] repeated occasions reminded them of their obligation . (25] aU three dolphins. The seizure was based upon the fuct 
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[1] that APHIS had cited the facility with 2 number of 111 believes that there are substantial aggravating factors l I [2J violations of the Animal Welfare Act, one of those [2) associated with these violations, that these violations 

......, [3J violations bdng the failure to provide adequate (3) were intentional! that they were with knowledge of the 

(4J veterinary C2fC for the dolphins th2t were: at the (4] law, that they :were inhumane in terms of what happened 
[5] facility. In the end, Luther and Jake were scnt back to _ (5) to the, dolphins and ultimately wert: actions that 

[6J the meeting in San Diego. Unf~rtunateIY,Jake just [6] devated their personal agenda above the welfare of the 

[7) recently died of natur.ol causes. For his part, Buck [7) dolphins that they claimed to protect. And as a result, 
[8J still remains within the Florida Keys. He is still at [8) the penalty repr~sents the statutory maximum that the 
(9] the Dolphin Research Center. i-ic was initially going to (9] Agel1:CY is empowered to asses~. 

[10]' go back to San Diego with the other two dolphins, but (10] Thank you. 

["J his injuries did not make him a candidate for [11) THE COURT: Okay. Thank you. 

[1~ transport. [1~ Mr. O'Barry, we would like to hear your 
113] nus enforcement action is really a response [13] summary of. yo~ defense in this case, 
[14) to the activities that took place at Sugarloaf and [14) MR, O'BARRY: I wonder if I could go to the 
[15) specifically the release that took place of these two [15) bathroom first,Judge. 
[16J dolphins. As you have already indicated, this NOVA that [16) THE COURT: That's a good idea. Let's take a 
[17) the Agency has issued really has seven counts. But the [17) break. We will take ftfteen minutes, and then we will 
118] principal three of the seven are that, number one, these (18] come back. We au in recess. 
119] animals were transported for an unauthorized pu~ose (19] (Whereupon, a shan break was taken.) 
~OJ under the MMPA. The MMPA authorizes you to transport [2OJ THE COURT: I have got 25 minutes past 
[21J marine mammals for purpose of scientific research, (21) deven. We will go by that i!' you want to coordinate 
[22} public display or enhancement, enhancing popula~ons of [22J your clocks. < 

[23J wild dolphins.The evidence will show that these people· (23) Mr. O'Barry, I would like to hear from you 
(24] did none of this. They transported this a~1 for [24] with a general 0v:ervie~ of what your position is' in this 

.~[2~5)JP~u~r~p~0~se~0~f~r~e~le~.~se~.~Th~e~e~~=·d=e=n~ce~W~ill~ru=S=0~S=hO=W~tha:=t~ _________ I~~=5~)~c=a=se=. ______________ ~ __________________________ __ 
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[1] with regard to the second count that these animals were 
~J transported without having provided NMFS with 15 days' 
[3J notice of the transport as required by the. statute. And 
~J the evidence will show that this is by no means an 
[5J oversight on their part. They deliberately concealed 
(6] this transport because .they.as we all,ege were aware of 
[7) the fact that we would have intervened and stopped the 
[8J release if we had known. 
[9J And then ftnally, the Agency is alleging that 

[10) through this process these animals were taken in' 
[11J violation of the MMPA. Specifically, they were taken by 
[12) harassment. The statute specifically deftnes the term . 
(13] harassmen~ to mean any act of pursuit, ~nnoyance or '. 
[14) torment that has the potential to injure or has the 
[15) potential to disturb. And the Agency in its evidence 
[16J alleges that the actions that took place at Sugarloaf in 
[17) releasing a dolphin that was unprepared to survive in" 
[18) the wild constituted an act oftorment and annoyance 
[1~ that not only had the potential to injure but, in fact, 

[2OJ did cause injuries. 
~1J The penalties that the Agency has assessed are 
['22} $60,OOO.And we have made clear all along we have 

..J (23) departed from the guidelines that have been recommended 
~') for these kinds of violations in the penalty schedule, 
~5) and that was by no means accidental. The Agency 
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[1) MR, O'BARRY: Maybe I could start by reading a 
[2) bit 1 wrote for the Palm Be~ch POst when the dolphins 
[a) were reieased. Dr. Barry who will be calling you soon 
[4) will ~ttack the process. That's what he always does. 
(5) He is a veterinarian and makes the most money from the 
[6) Miami Seaquarium from virtually every dolphin facility 
[7) from Miami to Key West including the Navy. So in his 
[8) response to his attack, I wrote this. It's dated August 
[9J 3rd, 1996. It's entitled Dolphin Jailers Created Crises 

[10) To Get Them Back. ·On May 23rd 1 and a team of helpers 
[11) released two bottlenose dolphins Luther and Buck into 
[12) their natural habitat, the sea, Ever since then I have 
[13) been branded ~ careless activist who piopped tlie two 
[14J dolphins into a hostile environment endangering the 
[15J welfare of these animals and the host local population 
[16] in general. On the contrary, Luther and Buck were 
[17) released only after 18 months of hard work and careful 
[18) attention to the protocols I have established in 
[19) successfully releasing more than a dozen dolphins into 
[2OJ the wild since 1971. They. were in my legal custody 
~1J having been transfeittd to me by the Sugarloaf Dolphin 
[22) Sanctuary. So this was not an illegal kidnapping. At 
(23) the time of their release, Luther and Buck had been 
(24) catching their own live fish for several months in 
~5) well-documented observations and had been declared 
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111 pathogen-free bY ,the marine niammal veterinarian and 
Page 86 

11) have the abiliry to be released, my experience shows it 
(2J can be done in less time arid cost by qualified ' (2J Universiry of Miami Lab. In my opinion, they were ready 

(31 in every way to re-eStablish social ties ~ith other 
(4) dolphins. In fact, I determined that a third dolphin 
(5] jake had been too traumatized by his training in the 
(6] U.S: NaVy 'to be a candidate' for release and so allowed 
(7) him to remain ,n the Sugarloaf Sanctuary in reiirement'.' 
18) Buck and Luther's progress wouid have been 
(9) observed and recorded over a period of time as they had: 

110] been painlessly freeze-branded for future '. 
Ill) identification. Instead, the National Marin~' Fi;heries 
(12/ Service working together with the captive industry' 
113) manufactured an emergency so they could engineer a 
I") recapture of the dolphins for political reasons say;ng 
1'5] that they were in danger to the wild population, that 
)15] Luther was injured and thin, that the tWo were 

'I1 n exhibiting beh~viors.They were thin because they were 
118) eating a normal diet, not the unnatural diet of fairy 
(lOJ herring to which captive dolphins become addicted. The 
(20) behaviors that they were exhibiting were re-established 
(21) by dolphins trainers who lUred Luther and Buck with a ' 
122/ device known as a recall pinger. Our effon to free' 
(23) Buck and Luther was sabotaged by the captive industry -
(24) the billion-<iollar, I might add, captive industry - and 
125) their errand boy, the National Marine Fisheries Service, 
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1') an ag~ncy under the control 'of the ' Depanment of 
(2J Commerce. The argument ihatBuck ~nd LUther:s breeding 
(3) with dolphins in the Keys would we~ken the gene pool is 
14) prosperous .. Luther, Buck and jake were captured in the 
15] late 1980's, were given to the 'sanctUary by th'e U.S. 
(6J Navy which had trained them to kill any divers with an 
(7) obscene device called the ~i~er nullificatio.n device 
(8) which is placed on the dolphin snout and discharg~s a , 
(OJ .4S 'caliberbullet.The recoil of their' charge can ' 

110) bre~k their jawbone, as I believe happened to Buck who 
111) had obViously been abused during his Navy years. At the 
112) end, of the Cold War, the program was cancelled making 
(13) sOme of the 100' dolphins available to marine paiks and 

, . . 
(") other organizations such as ,the sanctuary. . 
(15] , As the former trainer of the six dolphulS that 
118) ponrayed Flipper in the 1960's television series, I am, 
l'n an exper,t in trail)ing dolphfus to perform behaviors. 
(t8) later I came to believe that keeping these creatures in 
110J concrete pools, making them perform what are basically 
(2Ol no ~re than circus tricks is against nature. The 

(3) individuals. 
I') As a final insult to the dolphins; on june 7th 
15] an Army of Federal marshals from the National Marine 
161 Fisheries Service, the U.S. Department of Agriculture, 
(7) the Monroe Counry Sheriff's Depanment, Florida Marine 
Cs) Patrol; other law e'nforcement agencies and other 

I9J officials stormed th'-Sugarloaf Sanctuary Show, dragged 
110) jake kicking and screaming Iik~ an awol sailor from'his 
111) plaCid lagoon, the largest pool of natural Seawater of 

, 112) any ciry in America, back into the Navy where he is DOW 
1'3) confmed to a 30-by-3(Hoot pen." 
114) Actual!y, he died yesterday in that 30-by'30 
115) pen. 
1'8) There's so much,judge.And I'm goirig to try 
I1n to capsuliZe it. I wish I could remember everything 
I") that Mr. La BissOnniere said and go point by point, and 
110J I'm going to try to. 
(20) Putting those rwo dolphins into the open sea 
121) was nothing any different th-'n the Navy did every day. 
(22) They did that every day without a permit. They called 
(23) it open ocean training. When I saw them for breakfast 
12'1 this morning at the IHOP. the woman told me at the cash ",' 
I25J register the dolphin. she saw them Navy dolphins by , 

....... 
. ' ~~ 

11) Trumbo Point swiirurung freely. No problem there. The 
(2J record willshow that not only does the Navy do this 
(3) every day, the same thing we did, but nine of them 
I') escaped. He is worried about a dolphin escaping into 
151 the GulfofMexico.They were both captured in the Gulf 
161 of M~xico. But these nine Navy dOlphins escaped in the 
(7) Pacific Ocea~. How' tIi~t affectS the gent' ,pOOl, nobody 
18) knows. And none of these people reaUy care.Are they 
IOJ alive or dead? Nobody knows. Where they ever fined? 

110) Do they have to go to court? Of course not because they 
111) are a pan of the captive industry. It's a 
112] billion-doUar industry. 
(13) And the National Marine Fisheries Service 
1"/ which is pan of the Depanment of Commerc~ has been 
1'5] absoluteiy irresponsible. Since 1972 they have approved 
116) 99.4 p~rcent of any permit that crosses their desk to do 
11n anYthing you want to do with dolphins as long as you 
118) exploit them. They will only tum down a permit to 
110J releas'e th':;".And there is an inhe,rent 'cotlruct of 

(21) marine park industry has lapeled me as an activist ' 
(22] proclaiming that readapting the dolphins and whales 
(23) could take years and cost hundreds of thousands of 

1(20) interestw give ~e Department ~f C~mme~ce the job of 
, (21/ protecung dolphms and protecung bIg busmess at the 

1221, Same time. It's like telling them to Stand up and sit \ ... 
12') dollars, thus extending captiviry and perpetuating their 
I25J ca';;taking jobs indefinltely. While not all dolphins' . - . 

(23) doWn at the same,time.And so when you apply for a 
(24) perOut to release a dOlphin, you get stonewalled. You 
(25) get sidetracked.You get inspected. . . 
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I'] We got a fax from Ann Terbush. I am not' 
J ~] exaggerating when I tell you I can roll it all the way 
liar [31 to the wall over there. It gives you ~ hundred reasons ~ 

[4] why you cannot get this permit. Basically, she is 

[S} saying no, you can't have one. 
['I Well, ftold you I live in Europe. I'm there 
[7] working every day to try and do something about all of 
['1 the dolphins the National Marine Fisheries Service and 
[91 the Dolphin Riding Center has sent to Europe. We are' 

(101 talking about'a discotech'with dolphins jumping through 
["] hoops at a discotech.No problem there.They give you 
[12] a perrrrlt. They will help you. But if you want to get a 
[13) permit to release them, well, we afC worried about the 

[141 dolphins. Thq have issued permits to kill between 
[15] seven and ten million dolphins by the tuna industrY. 
["] Big business. No problem there. But ihey are worried 
['~ about the two dolphins we'want to help.There's 
["I something strange and bizarre about that. There's 
['91 something strange and bizarre about using dolphins as 
~Ol advanced biological weapon systems. And we do our best 
(21J to try to create a way out, a revolving door for them in 
[221 '~ responsible way. It's true - it is a healing art. . 
[231 It's not science. It's healing art.And it has been 
~4] done successfully. I have good documentation by the 

.[251 National Geographic Society showing the' last dolphin I 

~' ~~ 
1'1 released in Brazil - was named Flipper, incidentally. 
(2J That dolphin has been seen and documented on television 

~] a year and a day later and 22 months later absolute 
[41 irrefutable - I mean, it was absolutely successful.And 
[51 they will tell you it was a failure, doesn't work. 
['I That'sbecause it's a billion-dollar industry. And all 
[7] of the scientists have prostituted themselves to this 
[9] industry. That's ;"'heie the money is. There is no money 
[91 in what we do. I don't get paid to do this work. And I 

['01 have been doing this work since Earth Day 1970. trying to 
["I expose the National Marine Fisheries Service. And I did 
['2) that - I was the only person to my knowledge in this 

1'31 country asked to testify to Congress. 
[141 I want to give this to you. I hope you will 
[15] read it. It was onJuly 8, 1992. It talks about'the 
['~ National Marine Fisheries Service, the conflict of 
I'~ interest. And ever since that day, they have harassed' 
["] me. That's why 1 am' here today. This is payback time. 
['~ That's what this is about. There is protocol. It's 
~Ol right here. Those twO trainers he was talking about, 
(2'1 one of them is a songwriter and an illegal alien, Kathy 

',February 8,1999 
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['I thiS in. the springtime on Discovery Channel - a dolp'hin 

[2] in a filthy Iinle hole in Colombia. This dOlphin was 
[31 almost dead.Again, he~'I am cleaning up their mess. 
[41 This is an industry that doesn't monitor themselves. 
[51 And my jo» w~s to free this dolphi';, and we took it to 

['I an island. I spent six months on this tiny Iinle 
[7] island' preparing this dolphin for release using this 

IS] protocol.And pressure of the Discovery Channel and 
[91 producers to free this dolphin was enormous, and I 

. . '. . . . 
['01 didn't free lJer because.he wasn t a candidate. They 
1"1 are not aU,c'mdidates. Buck and Luth'er ~ere.)ilke 
[121 wasn't. Molly wasn't. And when we released them, they 
(13] were waiting for them with a recall piriger. 

114] And I know the Navy does, Your H?nor.1 was 
[15] in the Navy for five years. I was part of an 
[161 anti-submarin'e hunter killer group. When I got out of 
[1~ the Navy and I was doing the Flipper television series, 
['SI I was approached by the Navy program which was just 
[191 starting - it Was actually run by the CIA at that point 
(201 - asking if fwould join this program. And they showed 
~'I me 3S-nilllirneter slides. They showed me 16-millimeter 

, (22) footage, everything that they were doitig.And I can't 
[231 tell you what it' i~ because I signed the document saying 
~4] that it's ten years in jail and a $50,000 fine, and I 
~51 will honor thac But I can tell you it's so bizarre." 
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['I It is so bizarre that I just ca~'t understand why these 
[2] people suppon 'it: Why do they allow themto capture 
[3] our wildlife and reduce them to advanced biological 
[41 weapon systems? In Europe people think that's bizarre. 
[5] In Europe people think I am oj hero for trymg to oppose 
161 this.They don't reallybeliev'e we have dolphins in the 
[7] Navy. They began to paint the picture of me being the 
[S] bad guy. I have been working for thirty years trying to 
lSI help dolphins. As a maner of fact, in 1991 the United 

['01 Nations Environmental Program gave me their highest 
["I award, the Global 500 Award for doing this work.And 
(12) they check you out very carefully. They would never 
['31 give that award to Ann Terbush and Mandy Rodriguez and 
[14] the rest of these people and RandaUWells. This is the 
['5] captive industry. This is the billion-dollar captive 
['61 industry sitting behind me trying to take me out. 
1'7] And I don't have much more to say except Uoyd 
['S] I don't think should be held responsible because the 
1'91 record Will show that he turned the dolphins over to me 
~Ol and the Dolphin Project to set them free. We were ' 
/2'1 having c~nfIictS, lloyd and I.We are not partners in 
/221 'this - although, we are wearing the same jacket, ..... (22) Kinsman from Canada, who has the audacity to try to say 

.. [23] that 1 plagiarized her work. I developed this after . 
{241 thirty years. I just came back from - I spent six 

. /23] coincidentally. We are not panners.I was trying to 

(251 months on a very small island documenting - you will see· ' 
/241 responsibly release them into the wild because - Was it 
/25] the right thing to do? It was the only thing to do. I 

Min-U-Script® (27) Page 88 - Page 91 



IN THE MAlTER OF: 
February 8, 1999 RIOIARD 0' BARRY, ET AL 

Page 92 Page 94 

[1] had a tip-off from the National Marine Fisheries Service [1] the public display permit and how there are special 
[~ from Ann Terbush's office and froni APlflS- twO different [2] conditions in that. It did take us six months to get 
13] personstold.me they werecomingto getthem.Theywere 13] our permit, Permit Number 896.And then on February 
~] coming to get' them. They were perfectly prepared to go [4] 7th, 1995, I was sent this lener from National Marine 
[5] back into the wild, and I made a decision to release [5] Fisheries Service. I would like to begin by reading an 
[6] them. I know they have the recaU pinger.And if there' [6] excerpt from it. The 1994 amendment eliminates the 
[7] was any reai danger, they could bring them J;>ack.The {7] requirements to the National Marine Fisheries Service, 
[8] problem was when we released them there were so many [8] the specified conditions of captive care, supervision 

) . . .. . 
[9] people wanting to sabotage this thing. Sea World was [9] and transponation, essentiaUy,the pens that are for 

[1~ there. The Dolphin Riding Center was there. We had [10] marine mammals for display purposes. The conditions of 
(TtJ his group from the Chicago Zoological Society was [111 captive care and transport are no longer subject to the 

[12] there. We had the Navy, the. Coast Guard.Anifthey [12] jurisdiction of the MMPA, the Marine Mammal Protection 
[13] were like - it was like a film I once saw in England' [1~ Act.And although per,mits continue to be required for 
[14] where the people in red jackets on the horses are' [14] captures and impons, MMPA permits are no longer 
[15] chasing one fox. There were hundreds olthem going [15] required to hold marine mammals for purposes of public 
[16] after this one fox. They harassed them. They caUed [16] display. The conditions included in existing National 
[17] them into harm's way using this recaU pinger;And [17] Marine Fisheries Service public display permits, leners 
[18] although I extinguished aU of their trained behaviors [18] of agreement and leners of authorization that affect 
[1~ in that 19 months, I didn't give them a lobotomy. They [18] captive care or transpon are rendered void by the 1994 
[20] still remembered to come to that pinger.And they. had [20] amendment. Except for cettain notification of reponing 
[21] it, and iliey used it the day they were released. That' [21] requirements, the care and transport of the marine 
[22] would have been a successful release had they not [22] mammals held for display purposes are subject solely to 
[23] interfered with the period of adjustment. [23] the standards held for the APlflS under the Animal 
[24] When you first rel~ase a dolphin into the [24] Welfure Act. That's the USDA. In addition, although /' 
[25] wild, there's a period of adjustment where they may go [25] the 1994 amendment requires that you adhere to cenain 
~~~~~~~~~~~~~~~~~~----il~~~~======~~~~==~~==~~====-\ 
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[1] to people, sure, and look for food. Flipper did that in [1] transpon notification requirements, National Marine 
[2] Brazil. But I was able to teU people what was [2] Fisheries Services' authorization is no longer required 
13] happeni~g and ask them to pleas~. back ofr: don't feed 13] for the trdnspon of marine mammals. That meanS that 
[4] the dolphin, and they cooperated. There's a lot of' [4] you are no longer required to first request and then 
[SJ pOVfer in cooperation. And ~ey cooperated.A~d now ~c [5] wait to receiv~ National Marine Fisheries Services' 
(6] have documentation showing it was sllccessful; it really [6J authorization before transporting marine mammals. They 
{7] works. But you see, it's hard to do in'thisco;'ntry, {7] reiterate that later on in a letter. 

j • •• 

[8] especiaUy in Florida. From Orlaljldo to Key West alone, [8] THE COURT: What's the date of that lener? 
(9) it'S a billion-<loUar industry.~nd they are fighting " .. £9] MR. GOOD: This lener was sent to me on 
[1~ to keep these dolphins into captivity. And that's what [1~ February 7th, 1995. 

[11] this is aU about. [11] . THE COURT: Who was the sender of that 
[1~ THE COURT: Okay. Thank you. [12] lener? 
[13] Mr. Good. [13] MR. GOOD: Ann Terbush, the chief of permits 
[14] MR. GOOD: Your Honor - [14] of National Marine Fisheries Service. But the act was 
[15] THE COURT: Use the mike, please. [15] "amended onAprii 30th, 1994.1 was given my permit on 
[1~ MR. GOOD: As you can see, Rick and I have a [16) March 24th, 1994. My permit Was in force and effect for 
[17] subtle separation towards the end of the project. He [17] 37 days. In shon, just ~o receive the dolphins from 
[18] feel~ that the release was re~ponsible and done weU. [18] Ocean Reef Club and from the Navy, San Diego should 
[19J And for me it was more an act of civil disobedience on [19] never have had a deal at all with Natio~l Marine 
[20) the pan - and it Wl!s directly responsible ~or the taC! [2~ Fisheries Service. It never should have been a point. 
~1] that dolphins were no longer safe at Sugarloaf, th~t the ~1] Any special conditions they wrote in my permit' 
[22] agencies were preparing to come and getthem which they.' [22] restricting release of dolphins or the reintroduction of 

[23] adtnit. [23] dolphins were rendered nuU and void by this lener. 
~4] ldo have some legal argument. In Mr.la ." [241 It's very dear. Also the illegal transport, I think, 
[25) Bissonniere's opening state~ent, he v.:as talking about [25] is made rather clear in that lener. It says in this 

I 

\ 
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(1) That $20,000 piece of the attempted $60,000 fine, there (1) letter tile transport is clearly the jurisdiction of the 
[2) USDA and APHIS. Therefore, I fail to understand the 

..; (3) $20,000 fine regarding the transport of Buck and Luther. 

[<) because clearly that's an APHIS matter. 
(5) THE COURT: So is it your position then that 
[S) you do not think that NOAA or the National Marine 
(7) Fisheries Service has any jurisdiction over that count? . 
[8[ MR. GOOD: Yes; sir, that's my pOsition. . .' .;' 

(9) THE COURT: Okay. 
[1~ MR. GOOD: Also that the only designation that . 

[2) is no legal basis . 
(3) Indeed, in May of 1993 the U.S. Navy sent 
(4) three dolphins to' the Epcot Center at Disneyworld ' 
[S) without notifying the National Marine Fisheries Service, 

[~ and nO'fme was everassessed.The remaining $20,000 
(7) fine the National Marine Fisheries Service is trying to 

(8) collect from the Sugafloaf Sanctuary for failure to 
[9) notify is extreme. And it is selective given the fact 

(10) of the Epcot Center incident. As we, have already 
(11) discussed, the U.S. Navy carries dolphins in boats and (11) we have at all from National Marine Fisheries Service 

(12) was the public display permit. So I mean, if they are 
(13) trying to say that what I did wasn't under public 

, i (12) releases them every day into the ocean. Buck and Luther 
(13) themselves were released on a daily basis from Hawaii in 

(14) display, this is aliI had under their authority. This· 
(15) is the only paper I had from them. So I don't know what,· 
[1~ other category I fall under. This is aliI have. It's 
(17] a permit from them for open display. So the conditions 
(18) that affect public display affect me is the only 
(19) conditions that affect me because I have no other 
[2~ paperwork. I have an animal welfare license from APHIS, 
(21) and that is the only piece of paper I should have needed 
(22) to conduct·the work that I was doing. The transport 
(23) notification requirement which is the other $20,000 part 
[2<) of the $60,OOOfine made mandatory by the 1994amendment 
(25) is a matter of recordkeeping. The notification is 
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(1) clearly meant to keep an inventory of captive dolphin 
[2) populations. In the same sentence, the letter also . 
(3) includes the notification of captive births and deaths. 
~) I didn't read that part. It's a different paragraph, 
(S] It is a census, a-notification requirement. 
['I THE COURT: I am not getting it very clearly. 
(7) Read me that again, would you, please. , -r . 
(8) MR. GOOD: Transport notification requirement·, 
[9) made mandatory by the 1994 amendment is a matter of 

[1~ recordkeeping. They are charging me with, failure to " 
(11) notify of transport. The notification'is clearly me~nt , 

(14) Ihe exact same manner that they were for the sanctuary. 
(15) If this is the case, why isn't the National Marine 
[16[ Fisheries Service fining the Navy $30,000 for every 
[1n dolphin transported from San Diego? Is this considered 
(tS] a transpon and release. the Navy's activities? And if 
(19) so, what kind of permiSSion do they have from the 
C20J National Marine Fisheries Service? 
(21) The second part of my subject matter to 
(22) jurisdiction argument which I suppose this is is thaI' 
(23) Buck and Luther were at aU times captive dolphins, not 
(24) wild. If they were indeed wild, then after all this was 
[2~ over APIllS, the USDA, wouldn't have required me to sign 
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(1) them overto them. I had to relinquish custody of Buck 
[~ and Luther and Jake and Molly after the Government 
(3) already had them in their care. So obviously, one 
(4) branch of the Government, the USDA, never considered, 
[~ them to be wild dOlphins at any point because I still 
[~ had to relinquish ownership.They were very adamant 
(7) about that. Also I don't believe that National Marine 
(8) Fisheries Service issued a recapture permit for the, 
~) dolphins when they captured them back. So in essence, 

(10) they were saying that the dolphins had never left a 
111) captive status. 
(12) THE COURT: So what does that have to do with 
(13) this? 

(12) to keep an inventory of captive dolphin populations. It 
(13) is the only thing that National Marine Fisheries Service, 
(14) still has'to do with captive dolphins is they keep a , "(14) MR. GOOD: Well, it would make them the 
(15) censuS where they are being transponed and whether or 
[1~ not one dies or whether or not one is,born. The letter 
[1n clearly repeats that National Marine Fisheries Service's· 
(18) authorization is no longer required for the transport of 
[1~ the marine mammals. If the sanctuary had sent the 
(20) 15-day nOlification, the National Marine Fisheries . 
(21) Service had told· they told us no, we couldn't 
(22) transport. We could have done so anyway with absolutely 

.,.I (23) no legal ramifications. There is no such thing as an ' 
[2<) illegal transport of a captive dolphin within the United·, ,,' 
[2~ States under the National Marine Fisheries Service. 

115) jurisdiction of the USDA, these dolphins at aU times. 
(16) The USDA had jurisdiction over captive care and 
[1n supervision of dolphins very clear. They separated it. 
(18) National Marine Fisheries Service has jurisdiction over 
(19) wild dolphins. 
1201 THE COURT: Okay. 
(21) MR. GOOD: Now is National Marine Fisheries 
(22) Service charging Ihat Buck and Luther were harassed by 
(23) what we did? Or are they 'charging that they might have 

, (24) gone out and harassed wild dolphins? It may seem like a 
(25) small point, but it's not actually in the context of the 
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(I] law. I have already settled with APIllS. I mean, they. 
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(I] sent from the National Marine Fisheries Service: Marine /' 
(2] had· they revoked my license. They took the dolphins 

(3] away. 
(4] THE COURT: Who is they you are taJking about 

[5) now? 
(6] MR. GOOD: APIflS, the USDA, one branch of the, 
(7] federal government,Animal and Plant Health Inspection 
(8] Services. I have already been severely, severely: 
(9] punished for that activity that we are talking about 

(10] this day. And I believe that it's rather kind of a 
(11] double indemnity that I am suffering at this hearing. 
(12] The Agency would also like to talk about how these 
(13] dolphins might have gone out and posed some kind of 
(14] threat to wild dolphin populations. But there's never . 
(1~ been any documentation that suggests that a released 
(16] dolphin has caused any problem with wild dolphin 
(17] populations. It's purely specuiation .. And Buck and 
[18) Luther were never seen anywhere near a wild dolphin 
("] pod. So we are talking about two captive dolphins out 
~O] for the day, so to speak.And so there's no 
~1] jurisdiction of National Marine Fisheries Service. 
~ THE COURT: WeU, now let me ask you this. 
(23] You talk about captive dolphins out.for a day. But 
(24) isn't there a period of time involved here; one,Wds.3 

~ week, I guess, and one was a couple weeks? 
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(I] MR. GOOD: WeU, yes. Yes, it was a couple, 
(2] weeks and like five days, I believe. 
(3] THE COURT: Okay. 
~] MR. GOOD: Out for the day wasn't correct to 

(~ say that. Their status never changed from being captive 
(6] to wild dolphins. And the Agency's reaction to the 
(7] situation proved that where I had stiD given ownership . 
(8] after they were taken from the wild and that there was 
(9] no captive permit given to retake them in the wild. I 

(10] also think it's very important to reiterate that these 
(11] exact same two dolphins were transponed in boats and 
(12] released every day on a routine basis for the Naval 
[13) Training Center in Hawaii exactly in the same manner 
(14] they were transponed and released from Sugarloaf. 
(1~ The Agency's case aUeges the danger of 
(16] releasing dolphins to the wild citing many 
(17] unsubstantiated fears that have no basis in the 
(18] scientific evidence. In authority they aUeged that the 
(19] released dolphins pose a threat to the wild dolphin 
(20] population, the exact same mix as - genetic mixing of 
~1] wild dolphins exists every day with the Navy Dolphin 
~ Program as it does to the relief efforts. The risks are 
~J greater given the number of dolphins and the fact that. 
(24J the Atlantic dolphins are being released into the 
~5] Pacific.At least 21 dolphins I count from the Navy 

(2] Fisheries Board had escaped from the Navy in recent 
(3]' years proving that even though not officiaUy recognized \... 
(4] as such the Navy has been operating, in faCt, a release 
(~ project for 35 years without a scientific research 
(6] permit. If a permit for the Navy release protocol 
(7] exists, then why didn't the National Marine Fisheries 

(8( Service provide them when the sanctttary requested 
(9] regulations or protocols goventing release? If 

(10] returning dolphins to the wild indeed poses a threat to 
(l1J wild dolphin populations as aUeged in the Agency's 

(12] case, then any theorized damage :would have already 
(13] occurred over the last three-and-a-half decades with the 
(14] Navy's activities off of San Diego, Hawaii and Key 
[15j1West.' 

(16J Indeed, their activities have been composed of 
(17] over 100 marine mammals being released into the wrong 
(18] ocean.The use of dolphins by the Navy would be oIno 
(19] value if they couldn't be released into the open sea. 
~O] The Atlantic bottlenose and the Pacific bottlenose 
~1] dolphins are capable of being bred and producing a 
~ hybrid. They are two of the dolphins that are in the 
~3] ,gulf and Panama City that are a cross of the two 
124] doiphins.'And also given the fact that the Navy Dolphin 
(2~ Program,although no longer in KeyWest,wot"ked with the ,r 
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(I] U.S. for qlute some years, not with·Sail Diego and Hawaii 
~] exclusively. I have this article from the local paper. 
(3] The title is - the headline reads: Navy Dolphin Goes 
(4] Awol for Sex Binge. 
(5] • A highly sexed male ,dolphin eluded a Navy 
(6] trainer offKeyWest Thursdayand proceeded to meet with 
(7] no fewer than three females from a wild pod aU before a 
(8] group of touriSts on a half-day dolphin-viewing cruise. 
(9] Several ofthe Navy's dolphin' retrieval boats were sent 

(10] Out to tbe Key West nonbwest channel to search for the 
(11] errant porpoise. So rather his urge for sex overcame 
(12] his urge to be fed for the day. Lieutenant Roben Bank, 
(13] a Navy trainer in Key West, said he had no knowledge of 
(14] the incident. 'But if he can get away while he is out 
(lsj there, that's great. We don't keep track of their sex 
(16] lives: Bank said that male and female dolphins being 
(17] trained for the Navy are given ample opponunities to 
(18] fraternize. So this is happening off KeyWest. It's 
(18] also happening off of San Diego and Hawaii. They are 
(20] taking them out and incurring the exact same risks that 
(21] are inherent in every release project every day. They 
~ have been doing this for the last three decades into the 
~] wrong ocean off of Hawaii.ActuaUy, Buck and Luther \. ___ 
(24] t1iemselves, these exact same twO dolphins were 
(25] released. 
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[lJ were the sale responsibilities of the sanctuary at the [11 So~I find thai f must point out the hypocrisy 
~ J~I of the Agency trying to talk about the delicate nature 
• [31 ofthe wild popillation'because they have been releasing ~ 

[41 them out into the ocean and open sea all the time. If 
[51 you' look into their own marine inventory repon, you 
[61 will count very·easily 21 dolphins that have . it says 

[7] the inadvenent escapes. Inadvenent release is what 
[81 they should call it. The Navy dolphins have escaped 
J9I from the Navy and left. And as far as I know, there is, ' 

(10] no scientific research permit that allows that activity 

[111 to take place. . 
[121 Another argument that I have that I am going 
[13J to continue to make throughout the course of this 
[14J hearing is lack of due process dUring the permit 
[15J process. It's also a bad faith argument.] never would 
11~ have· this argument WOUldn't have occurred to nte 
11~ without the help of my father. My father is an 
118] anomey, and he is the-next generation. He is going to 
J1~ be 70 this year. He said:You got a bad faith 
J20J argument. What does that mean? He says:Well, Lloyd, 
[21J they gave you these dolphins. And National Marine 
[22J Fisheries Service knew that full well thilt the sanctuary 
[23J was a dolphin.freedom facility and issued Public Display 
[24J Number 896. Now they basically taCitly approved, they 

!5J let you accept dolphins. 

[21 time. If there is a distinction, it is Only semantic . 
[3J The Bogie and Bacall permit was-supposed to grease the 
[4J slide for the permits to follow for the Navy dolphins. 
[5] The permit application for the release of Bogie and 
[~ Bacall'was rejected byNational Marine Fishery Service. 
[7] On February 4th, 1995, the rejection letter was alened 

[8J to all concerned. It was clear from the letter that 
j9] National Marine Fisheries Service was not 'going to .' 

[101 perntit release until the success of that release was 
[l1J guaranteed. This, of course, was an impossibility.The 
J12J letter made releasing the dolphins impossible without 
113] saying no, we don't want this to happen. 
[14J The Bogie and Bacall permit rejection letter' 

, [lSJ continued to demonstrate bad faith with a list of otller 
[16J miscellaneous questions and concerns, me most blatant 
11~ and'bizarre of which was asking if the mammals would 
(18) betray maternal instinctS. It, of course, is impossible 
119J to train a dolphin how to be a mother. It's just one 
[20] more example of what pan of no don't you understand in 
[211 the permitting process. 
[22] Scott Smolen, an agency spokesperson, made 
[231 comments to the press to the effect that since Bacall's 
[24] baby was fathered by Luther who is from MissiSSippi that 
[2SJ Bacall was being returned to the Indian River. The 
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[1J binh of Bacall's baby would then constitute one half a [11 Now my father's generation believes that the , , 
[2J Government is supposed to assist a person. Now my ;. 
13] generation has an interest in cultural. phenomenon that 
1"1 it never occurred to me that the Government would 
[5J actually try to hdp me. My father had to point it 
I~ out. No, they are supposed to help'you do these 
[7] tllings. If the National Marine Fisheries Service had an 
[aJ anti·release policy, then they should have denied 
[91 permission for the sanctuary from the stan. They, gave 

[1ol·their approval for the sanctuary to receive dolphins by 
[111 issuing Permit Number 896 knowing that pernnssion for 
[121 release· to be released would never be forthcoming. 
[13] The unofficial position of the National Marine 
[141 Fisheries Service is that the 500 marine mammals in 
115] captivity are insignificant compared to the thousands in 
116] the wild. Therefore, the Agency acted in'bad faith by 
11~ allowing the Sugarloaf Dolphin Sanctuary to receive 
[19J dolphins knowing that they would make it impOssible for 
[19J us to fulfill our mission. The Agency alleges in their 
[2OJ complaint that the sanctuary never applied for a 
'C!1] scientific research permit, yet a permit application was 
12] written for the release of the dolphins Bogie and Bacall 

., [23J while they were livfug at the sanctuary. Whereas the ' 
~4J sanctuary never applied for a permit in the name, a 
[25] permit application was made for the two dOlphinS that 

[2J non-native reintroduction. Tbereare no subspecies of 
[3J the Atlantic bottlenose dolphin. Both Luther and Bacall 
I'J were exactly the same speCies, Where is the good faith 
[5] in that, especially given the fact that Luther was 
16J trained in the open water off Hawaii in the Pacific 
[7J Ocean? It is obvious that National Marine Fisheries 
j9J Service'was reaching, indeed, bending over backwards to 

j9J find any rationale, no matter how abstract and bizarre 
[10J to'deny the release of Bogie and Bacall. 
[l1J Realizing this point, that obtaining a release 
[121 permit wasgoing to be impossible, I began writing 
[13J letters to the National Marine Fisheries Service asking 

. [14J for exemption; First I wrote a letter asking that they 
[15J send me any protocol guidelines regulations they might 
[16J have concerning releasing the Atlantic· the dolphinS 
[1~ back to the wild.And there was no response at that 
[18J time.Then I sent a letter requesting an exemption 
[1~ saying that the normal procedure a[ times like these is 

, [20J for the Agency to allow the process to continue and then 
[21] add whatever is learned to the sum of knowledge and 
[22J thereby the guidelines or protocols adopted in the 
[23] future that we learn can be added to the sum of 
[24] knowledge, and it can be a helpful situation. Finally, 
[251 I got a lener of denial for the exemption. And in so 
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(I) doing, J was quoted some language from Congtess. J 
Page 110 

(I) absence of any protocols and then add our findings and 
(2) sum of knowledge to be used when regulations are . (2) guess it's from Congress. I'm not quite sure where this 

(3) came from. ,.1 . 

(4) THE COURT: Mr. Good, you are going to have an 
(5) opportunity to testify in this case. This is just kind 
('( of an overview of what'your position is today here. 
(7J MR. GOOD: Am I getting toO'detailed,Your 

la] Honor? 
~) THE COURT: Well, I think that should come 

(10) later. But J am just kind - just sumll)'lrize now in terms . 
(11J afyour genecal position.I.understand the . 

(12) jurisdictional issue. I understand about the Navy. 
(13) MR. GOOD: Okay. I will get more in detail 
(14) about the jurisdiction later. They mentioned Number 
(15) 1549. I think this is relevant, Your Honor. They are .' 
(1~ going to have 13 witnesses. It's going to take up a lot 
(17) of our time here in this counroom. I am not going to 

(18) take up that much time. I would like to fmish my -
(19) this is my opening statement, actually. 
(2~. THE COURT: Okay. Go ahead. 
(21) MR. GOOD: The language of Congtess I was sent 
(22J in thiS letter of exemption denial was a grant of the 
(23) authority. Basically, Congress said yes, National 
(24) Marine Fisheries Service has jurisdiction over releasing 
(25) dolphinS into the wild.A grant of the authority, 
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[1] however, is not sufficient for enforcement. Regulations 
(2) need to be had before that authority can be . 
(3) implemented. If Congress wanted to shut down the 
(4) dolphin release project, it would have done so. But in 
(5) fact, it registered their approval of dolphin 
(~ introduction by this language and by giving the National 
(7J Marine Fisheries Service the authority - the inherent 
(8) authority of establishing regulations: National Marine 
(9J Fisheries Service not only acted in bad faith to the 

(1~ Sugarloaf Dolphin Sanctuary but also acted in bad faith 
(11) to Congtess by ignoring the direct dictate to adopt the 
(12) dolphins release. 
(13) In the language from Congress, they actually 
(14) do say they are aware of the dolphins being sent to 
(IS) Florida to be released.They,didn't say no, we don't 
(16) want it to happen. They said yes, it sounds like a good 
(17) idea. Adopt a regulation where it can happen legally. 
(18) National Marine Fishery Services deftled Congtess again 
(19) when I asked for a list of regulations and protocol 
~ governing dolphin reintroduction. They said it was up 
(21) to me to provide these protocols when, in fact, Congress 
(22J had asked them to do it. They passed the buck, in so 
(23) doing placed the sanctuary in a hopeless catch-22 
(24) situation. Normal procedure;in such a situation~ould 
(25} be to grant us permission to continue our work in the . 

(3) crafted. This is how.we learned as a civilization to 
(4) properly indicate endeavors through experime'!ts. The 
(5) National Marine Fisheries.Service would not allow the 
(') experiment without regulations, and regulations cannot 
(7J be logically created without experimentation. They 
(8) acted in bad faith from the beginning with th~ intention 
~) of squeezing us out of existence by requiring us to 
(1~ provide them with protocols then giving themselves the 
['1] infinite power of denial a~d rejection. They didn't 

(12) know what depth the processwouldbe.Alltheyknewwas 
(13) that anything we submitted wasn't iLIn this way, the 
(14) Agency never admitted they were opposed to releasing 
(15) dolphins and never had to suffer the political fu-estortn 
(1~ of denying permission to do so. They instead can simply 
[17] say not yet, not yet, not ,yet until we either ran o~~ of 
(tS) money or the dolphins died of old age. By keeping the 
(19] ball in our coun, they .can safely deny us pennission 

. (20) forever and make it look like it was only our 
{21J incompetence. not their subversive-agenda. But when the 
(22) Navy published the Report Number 1549, the report 
(23) establishes the candidate criteria eliminated every 
(24) captive dolphin for the process except for two, Bogie 
(25) and Bacall. Bogie and BacaU were the only two dolphins 

\ 
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(IJ out of the over 500 dolphins in captivity in the country 
. [2J at this tim~ to meet the release criteria set by,the , 
, (3) Navy's Technical Report Number 1549. Basically, they 

(4) had an age criteria in this report saying that at random 
(5) they picked a figure of seven years. If a dolphin has 
(~ been in captivity for over seven years, it couldn't be 
(7J reintroduced.Just coincidentally, the Navy had 
(8) captured all of their dolphins in '87, '88 and '89 - 25,· 
(9) 25, 25. They captured 75 by the end of the Cold War. 

[10) The last dolphins, the last 25.were four years old at 
(11) the time of this report, four years in captivity. They 
(12) said in .the report this is going to take at least two 
(13) years to develop all the technical assistance needed for 
(14). release which would leave the last 25 dolphins one year 
(15J they would be eligible for being reintroduced into the. 
(1~ wild so that Technical Report Number 1549 if ever 
[17) adopted was also a bad faith report. 
(18) Also if the National Marine Fisheries Service 

. (19) and Navy were trying to doggedly set the approval bar 
(20) too high for Bogie and Bacall with their release.permit 
(21) rejection letter, Bogie and B.caU being the best two 

. (22J reintroduction candidates in the country, then what 
(23) chance did the three boys have? The Navy did not give "-
(24) its best three dolphins to the sanctuary. Luther,Jake 
(25) and Buck were on the other end of that spectrum in that 
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I;) regard. The Technicill Report Number 1549 has never . 
(2J technically be~n adopted by the National Marine 'Fishery . 

. Page 114 

II) of having to give it back, even if this threat existS 

,." 131 Services . When discussing Technical Repon NumberI 549,. 
(4] one muSt reiterate the inherent hypocrisies, of asking 

I') the Navy to giv~ away their own assets. The repon was 
I~ wrinen'bya man in the Navy who works foithe ' . 

(7J dolphins. He was being asked if he thought he should 
IB) keep his job. The findings it;' the report are of no 

(9J surprise. . 
11~ I have a linle bit more, but I have to get 

["1 some water.] do have ~n ove~ew as ~elJ. 
112) The Animal Welfare Act of 1966 and the Marine 

1'3) Mammal Protection Act of 1972 .were adopted in' a . 
114) different era from the one that we live ;D now, the aCtS 

1'5] in the best efforts of a generation ago, a generation 
1'~ that saw the end of the unregulared collection of 
117) resources and wildlife for the natural world .. lt is a 
1'8) generation that mankind released with a sense of alarm .. 
[111] The resources are indeed finite ~nd not ll,?-l~~(~d . as 

(20) they had always seemed to be.The .~MPA ~s .wrinc'.' in 
(211 response to the hundreds of thousapds of d()lphins being 
(22) drowned in tuna nets and hundreds being checked uito' 

, - ,' , ' I • 

(23) dolphins shows and zoos. The AWA, the Animal Welfare 
(24] Act, was to die,tate the minimum sta'ridards with whic~ 
2') animal businesses could operate. Both acts were 

w/ Pago113 

(2J only in the abstract. They have put tremendous pressure 
~) on the, Agency to r<gulate their industry, the National . 
~I Marine Fisheries Se~ice. and the US'DA, t~ somehowputa 
I'] stop to. this development. The agencies for their part 
[6] seems desperate to be the first to claim jurisdiction 
(7J over this as·yet·uncharted regulatory landscape. 
[8J However, neithc:::r agency has any guidelines whatsoeverto 
(9J help the~ assist a reintroduction project. There isn't 

. 110) even a category for it in their.~egulations.lt is not 

111] tme that the sanctuary couldn't have existed .with the 
11~ excise matrix of laws. The regulations of the AWAand 
1'3) the MMPA .are not that precise .At eve'.'Y, tum, however, 
(14J the agencies chose to interp~[ the Jaws that exc;Jude 

• 115] the sanctuary's policies when laws clearly do no~ 
, 116] exist. And the agencies that use industry 

(17] veterinaria~s, scientistS that would compan: the 
11BI sanctuary'§ policies to industry's standards and fmd 
119] them incompatible, experts that evolved from within the 

, ' . . 
(20) captive display industry are nOt qualified 10 control 
~1) wildlife introduction. In fact, their application is 
~2] the exact opposite from what is needed, especially given 
123) that their livelih~ods are threatened by the process. 
(24) And asking the industry. to develop reintroduction 
(25) guidelines is no different than expecting the oil 
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II) designed to regulate the taking of the wi!dlife in the II] ind,\stry to provide alternative sources of power. 
12} namt of conunerct.And a g~neratjon later we are .fa~e~ [2] Rather than work with the sanctuary to form ne~ 
(3) with an t nvironment that has bee~ wiJ1ed to the 'finite . [3J standard.s, it fights ~ildJife reintroduction within the 
~) We are now presented with the challenge of .' ~] comextofthe AWA and MMPA.The agencies chose under . 
15] taking the wildlife out. Neither act was d~signed for I'] pressure from the industry to narrowly interpret and to 
(6] returns. And inder:d, wildlife reintroduction is not (6J reguJate the sanctuary out existencC!': .And in aU cases, 
[7] mentioned in any form whatsoe~er in ~i!~r:r of the acts. [7] the National Marine Fishe~es Service asked industry and 
IB) They were designed to regulate the takmg.of wildlife I'] marine experts to advise them on regulatory matters. 
(9) from the natural world and its legal placement into a. IOJ This is reflected by one example in the 

(10) captive environment. The need to reintroduce endangered llOJ pregnancy criteria. The Marine .Mammal Protection Act 
1") species back into the natural ,world 'had not yet arisen... . 111) states that dolphins should not be taken while pregnant 
1'2) That is the charge of this generation. The,people who . , 1'2) or nursing which makes perfect sense and is quite 
1'3) granted these initiatives could not,be expected'to " 113) logical and humane in the. contelq of capture. The same 
114) predict the future.There is not yet a wildlife ,. 114) rule. has no bearing on reintroduction. Yet in ' 
1151 reintrOduction yet' set fonh, any regulation by which .. l'S) categorizing a reintroduction as a take, the National 
116) the reintroduction can legaUy be sanctioned. ' . , ,. . '. )16) Marine Fisheries Service anempted 'to apply it as a 
117) 'The ease we have before us is a b'izarre . )17) criteria. Many more examples and trem~ridous 
118) attempt 10 twist the Animal Welfare Act,'the Marine JIB] inconsistencies will be cited throughout the course of 
110J Mammal Act into the legislations that they were .' i,,] th;; hearing. I am not naive enough to think that any 
(20) essentially the oPP.osite of. I am being accused of . ioo] protocols concertting marine mammals can exist without 
(2 1) taking twO dolphins from the wild when, in fact, whai'I .' ]21] government participation. The release of Buck and 
Z2} did was give two dolphins back into.the .Wild . . ' " '. ]22] Luther was for the result of complete exasperation and 

.,1(23] Businesses, men and wome'n with careers based. i~ the 123] exhaustion from dealing with the two agencies. I will 
~4) taking of wildlife from the natural wo~~d for profit, (24) prove during this hearing that the release never would 
(25] have unfo~una~eJy .bec,?me ve.1)' alarmed a~ .~e pr?spe.~ (25) have occurred had the' agencies acted .wi~ even tht 
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(1) would have history read that it silnPly had a case from 
[2) big business to be responsible for, but we know history 
(3) is always written by the victors, Various lawyers have 
[.) told me that is foolish legal argument, The Court is 
(5) not inte.:ested in how something 'happened but only in 
(6) what happened,But'the truth is not always encapsulated 
[7) in a legal argument, For there to be a fair judgment, 
(8) the whole story must be told, The purely legal argument 
(91 in this case, however. can't stand on their own merits. 
[1~ 'I will plead to argue lack of subject matter 
(11) juri~diction, failure to provide due process, illegal 
(12) interpretation of regulations and an overwhelming of 
(13) procedural bad faith. During the'litigation phase or' 
(14) this hearing, we will find this process could have been" 
(15) settled in smaU claims court had' the Agency foUowed 
[1~ their guidelines which is this more 'evidence of the bad 
[1n faith exhibited throughout the entire process, To 
(18) suggest the manner with which Buck and Luther were ' 
[1~ released o'n May 23rd, 1996 is not the correct ' 
(20) metbodology is absUrd.The release never would have 
(21) occurred in this fashion had an agency confiscation not 
[22) been imminent.The policy of the sanctuary was to open 
(23) the g.tes of the 'dolphins' normal enclosures and to ' 
[2') aUow them to come and go as they please over time and 
[25J grad;"Uy adjust to the natural world. It was in direct 
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111 specifying any transport or care and maintenance 
~I standard for captive marine manunals held for public 
131 display purposes once they had been captured in the wild 
14] or imported into the United States, this responsibility 
15] now belongs solely to the U.S. Department of Agriculture 
16] and the Anintal Plant Health Inspection Service Agency 
[7] which administers the Animal Welfare Act. 
18] And I released those dolphins knowing this 
[9] information. 

11~ THE COURT: Okay. What we are going to do is 
111] maybe it's wise now to take a break for lunch, then we 
11~ will begin with the witnesses. We will take an hour and 
(13] flfteen minutes. ] have gOt twenty minutes past twelve. 
1141 so we will begin an hour and fifteen minutes from now. 
115] We will then go in the afternoon session until 5:00, 
11~ 5:15.Then we will recess.Then we will generally 
1'~ begin at the same time. 
118J We are in recess. 
119] (Whereupon, a lunch break was taken from 
[2OJ 12:20 to I :30 o'clock P.M.) 
~1] 

~ 

[23] 

~4] 

~5] 
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[2J STATE OF FLORIDA 
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(6] Is a true record 01 the proceedings. 
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I ~ 

RICHARD orl BARRY, ET AL 

" II 
il 

[I) Thereupon: 
" , [2) The following proceedings were had: 

~ " .... (3) THE COURT: We will go back on the record. 
il 

[4) It's now 25,iminutes of rwo. ' . 

Page 126 

[5) All righi. It's the Agency's OpportUDlry to 

[~ present its·:~itneSses. Go ahead, Mr. La Bissonniere., 
[7) MR. LA BISSONNIERE:At this time the Agency 

" (8) would call'Ann Terbush. 
II 

(3) THE COURT: Please come forward, Ma'am. If 
[1~ you would:!please come up here, and I will swear you in. 
[II) (Wher~upon,Ann Terbush, having been first 
[12) duly swor~ by the Judge, was examined and testified as 
[13) follows.) 11 ," ' 

[14) MR. LA BISSONNIERE: All right. Your Honor, 

[IS) before I be~n with Ms, Terbush's testimony, I have rwo , 
[16) exhibits I ~ould like to introduce. These are 
[17) self-autheriliCating documents. These are Agency 
(18) Exhibits N~mber I and 2. 

I! 

[19) THE COURT: Have you served them already on 
[2Q) the Respo~dents? ' 

il 

(21) MR. LA BISSONNIERE:Yes, I have.' 
I! 

(22) Would you like some clarification on those 
(23) documentii? 

II 
~,(24) THE COIJRT: Yes. What are they? Identify 

....)[25) them.' il 
Ii 
I! 

[I) MR_ LA BISSONNIERE: Exhibits I and 2 are ' 
II 

[2) certified records from the Secretary of State of the 
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(3) State of FI~rida relative to thecorporat"e statUS, 
~) ExhIbit I Shgarloaf Dolphin Sanctuary, Exhibit 2 The ,. 
[5) Dolphin piloject. For each one there is a statement as 
[6) to corporate status, their Articles of Incorporation and 

II I I'" th' {7] the most recent annua repon re attve In tIme to e 
" [8) dates of th~ violation. ' 
II 

(3) THE COURT: Okay. 
(10) MR. LA BISSONNIERE:Your Honor, can I assunie 
[II) those are ~Idmitted into evidence? 

I! 

[1~ THE COURT: Excuse me. Yes. I will tell you 
II. d tho I" k ' (13) how I am gomg to 0 IS. m gOlDg to mar ,or 

(14) identificatibn each of the exhibits when anybody submits 
II 

(15) them up. Then we will take the testimony of the 
" (16) witnesses. And then when the witness is finished and 

(17) cross exarilination is finished, then you can move the 

(18) admiSSion!1 . 
[1~ MR. LA BISSONNIERE:Okay.Thank you. 

I! 

[20) , Ii DIRECT EXAMINAT[ON 
ii' BY MR. LA BISSONNIERE: 

,j~ Q: Would you state your name for the record. 
"(23) A: Ann D.Terbush. 

(21) 

" (24) Q: Wh~ido you work for? 
)2~ A: I am'the chief of permits division in the 

" 
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[I) National Marine Fisheries Service Office of Protective 
[2) Resources, National Oceanic AtmospheriC Administration. 

(3)" 'Q: Ms. Terbush, would you like some water? 
(4) A: That would be good. I am just getting over a 

(5) cough. 
[~ Q: Can you briefly describe where your office 
[7) fits organizationally within NOAA. 
(8) A: Yes. The Office of Protective Resources is 
(9) part ofthe National Marine Fisheries Service which is 

(10) in the National Oceanic Atmospheric Administration in 
[II) the Commerce Department. 
[1~ Q: Specifically, where is the permits division 
(13) located? 
[14[ A: We are one of three divisions within the 
[1~ Office of Protective Resources. 
[161 Q: What does the permits division do? 
(17) A: We issue permits under the Marine Mammal 
[181 Protection Act and the Endangered Species Act. 
[19JTHE COURT: Could I ask you what is the name 
[201 of that office, the Office of Protected Resources? 
(21) THE WITNESS: Uh-hub. 
[221 BY MR. LA BISSONNIERE: 
[231 Q: Relative'to the issuance of those permits, 
{241 what do you do? 
[251 A: We review applications for permits. We 
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(1] monitor· we ~view the public comments we receive on 
[~ permits, conduct' expert reviews of the pennits.And we, 
[31 make final decisions or recommendations to the office 
['1 director; and they are approved by the office director, 
(5) Office of Protective Resources. . 
[~ 'Q: If addition to issuing these pennits, do you 
[7) do anything else? 
[81 A: We monitor them. We monitor activities under 
[31 them. We review annual reports and otherdocumentation. 

[101 Q: And once again, what·is your title of the 
[11] division? 
[1~ A: I am the chief of the pertnits division. 
[13) Q: How long have you held that title? 
[141 A: Approximately, ten years; 
[15)' Q: What are your responsibilities as chief? 
[1~ A: I oversee all of the operations of the 
(17) division, both public displays and scientific research. 
[181 Q: Do you have a staff that you supervise? 
[191 A: I supervise nine people. 
('2OJ Q: Where are you lOCated? 
{21) A: We arc located in Silver Spring, Maryland. 
~ Q: Now you indicated that your office issues 
[231 permits pursuant to MMPA. Can you briefly explain the 
(24) role that permits play under the MMPA, 
[2~ A: Yes.The Marine Mammal Protection Act 

Min-U-ScrJpt® , (5) Page 126 - Page 129 
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prohibits taking of marine .mar.nmals excep! for certain 
exceptions. One of those exceptions is the permits 
offered IInder Section 104, and those permits provide an 
exception to the prohibition on taking. 

a: What types of permits can be issued under 
Section 104? 

A: Primarily public display, scientific research 
md enhancement. 

THE COURT: And what? 
THE WITNESS: Enhancement. Enhancement ofa 

;pecies or Stock. , 
BY MR. LA BISSONNIERE: 

a: Does the MMPA specifically authorize that the 
iecretary of Conunerce issues these permits? 

A: Yes, it does. 
a: And how is it that your office has that 

tuthority? 
A: The authority is delegated from the Secretary 

'f Conunerce through several layers to the director of 
he Office of Protective Resources .. 

a: Does the MMPA allow any conditions to be . 
,ttached to those permits? 

A: Yes, it does. There are conditions relating 
o recordkeeping, reporting, take. 
, a: Now what are the types of permits that you 

ndicated your office issued are public display. 
lCrmitS? What types of individuals or facilities 
ypically hold public display permits? " 

A: Generally, it's zoos, aquariums, marine parks, 
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,laces like Sea World, the National Aquarium in 
(altimore, Miami Seaquarium, a number of other. smaller 
acilities as well. 

a: I would like for you to briefly discuss those 
,rovisions of the MMPA that govern public display 
lCrmits. Bllt to begin with, I ,want you to focus on 
hose provisions as they exiSted prior to April 3~ of 
994.At that time when was the public display permit 
equined? 

A: At that time a permit VI'lls needed anytime when 
'ou held a marine mammal· for purpose of public display. 

a: If that animal was transferred, what 
'equirements were there relative to the transfer? 

A: The transfers were only to facilities that 
,eld a permit. 

a: So they needed a permit as well? 
A: Yes. 
a: What types of conditions were attached to 

hose: penni~? 
A: The conditions related to care and maintenance 

If marine mammals, to recordkeeping, to transport 

--- " .... 
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(II disposition, a range of topics. 
(2J a: Were these requirements amended by Congress in 
I'll 1994? \... 
141 A: Yes, they were. 
(S( a: First of all, what prompted these amendments? 
(6( A: The amendments were generally intended to 
(71 streamline.the permit requirements. There had been some 
(8( concern on the part of the public display community in 
(9( particular that they wanted some clarity as to which 

(10] agency they dealt with at various times.And so the 
(11( 1994 amendments were Congress's response to that 
(12] request. 
(13( a: So in what way were the permit requirements 
(14( Streamlined? 
(IS( A: They were streamlined to make it clear that -
(16( Prior to '94, the Animal Welfare Act and the Marine 
(17J Mammal Protection Act both governed the care and 
(18( maintenance of mammals in ,captivity. And while we 
(19( worked together closely, we issued conditions that were 
120( complementary to APHIS's and supplementary to APHIS's. 
12'] After '94 we no longer had authority to govern care and 
122( maintenance of animals in captivity. That care and 
(23( maintenance was now solely under the purview of the 
{2-4( Animal Welfare Act and APHIS. So we worked together 
('S( cooperatively at a memorandum of agreement -

Page 13~ 
(1( MR. GOOD: Objection, Your Honor. Care and 
(2J maintenance to transport it's called. 
I'l( THE WITNESS: Transport as well in terms of 
14] the. conditions. There are MMPA.requirements relating to 

(5( transport but not the Standard that relates to 

(6J transport. 
I7J THE COURT: So transport, care and maintenance 
(8( then all went to APHIS? 
19( THE WITNESS: Yes. 

(10] THE COURT: In April of 1994? 
(11( 

(12J 

THE WITNESS: Yes: 
BY MR. LA BISSONNIERE: 

(13( a: Not withstanding these changes, did the APHIS 
(14( ·retain any responsibility as to animals held in 
(IS( captivity? 
(IS( A: Yes, we did. We maintain an inventory of 
117) captive marine mammals,theirrequirt'mentunderthelaw 
(18( that we be notified in advance of transports. And we 
[19J monitor compliance to make sure that animals continue to 
(2OJ be held according to the purposes that are laid out in 
121( the Marine Mammal Protection Act. So there is a 
(22J 'continuing oversight role, but it doesn't go into the 
123) details of care and maintenance. That's solely within 

{2-4( the purview of APHIS. 
(25J a: So is it a fair statement to say then that you 
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(1) maintain authoriry for purpose of ensuring that animals 
II • 7 

(2) are held for, appropnate purposes. 

A: Yes, that's correct. . ([3) 
a: But th~ actual terms and conditions of how to (4) 

(5) maintain in"captiviry, that was given over 10 APHIS? 
(6) A: That'slcorrect. 
[7) a: In addition to these panicular requirements, 

" . 
(8) does the Agency also have the authoriry under these 
(9) changes to seize animals that are not held as authorized ., 

(10) under the statute? 
(11) A: Yes. There was a new provision placed in the 
(12) statute in 1994 that provided for the National Marine 
(13) Fisheries SJrvice to seize marine mammals that are held 
(14) in conditions that no longer meet the requirements of . 
(15) the Marine 'i-.tammal Protection Act, one of those 
(16) requireme~lts being the APHIS license, exhibitor's 
(17) license. II . 

(18) a: When· did these changes 10 the MMPA become 
II 

(19) effective? ' 
(20) A: April 30th, 1994 .. 

" (21) a: And mat's from pan of the statute being 
(22) re·authorized by Congress? 

" (23) A: That's:correct. 
(24) a: Now I assume at the time these changes became , 
125) effective there were a lot of permits that were already. 

I 
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(1) out there that had been issued by the Agency, correct? 

" (2) A: That's'correct. . 
(3) a: Did the statute address what happened 10 those 

Ii 
(4) permits once the statute changed? 
[5] A: Yes, itlldid.It deemed aU those permits ., 
(9) continued to exist, but they were deemed changed 
[7) consistent with these amendments. 

II .. h d' (8) a: So they weren't extmgUls e . 
(9) A: They rere not extinguished. But the care and 

(10) maintenance provisions such as . the lener that Mr. 
(11) Good read '\vas a form lener that was sent 10 all permit 
(12) holders to explain how the changes of '94 affected their 
(13) requirements under the Marine Mammal Protection Act. 
[14) MR. LA BlSSONNlERE: Permission to approach, 

I 

[15] Your Honor? . 
16) Your Honor, there are a lot of documents that 
H) I am going fo be introducing through Ms. Terbush. Is it 
18) aU right if I simply approach her as necessary? 

i: 

19) THE COURT: Okay .. 
20] MR. LA BISSONNIERE: Thank you. 

" 21) THE COURT: Let me ask you this, Mr. La 

22J Bissonniere. Have you served copies of these documents 
'I 

23J on the Respondents? 
24) MR. LA BISSONNlERE:AU of these exhibits 

II 'd d !5J have alrc::ady been prova e ,yes. 

(1) THE COURT: It's not necessary to go through 

(2) this exercise. AU you have 10 do is describe the 
(3) document. If you have copies of the document· if you 

(4) have been served copies ofthe document,you are deemed 
[5] to have - Did you serve it on both Respondents? 
(6) MR. LA BlSSONNlERE: Yes. 
[7) BY MR. LA BISSONNIERE: 

(8) a: I am showing you what's been marked as Agency 
[9) Exhibit Number 3 for identification. Would you identify 

(10) that, please. 
(11) A: Yes. This is a copy of the Marine Mammal 
(12) Protection Act Amendment of 1994. 
[13J 

(14] 

[15] 

a: Is there a particular provision in there? 
A: Yes. Existing permits. 
a: Would you read the highlighted portion, 

(16) please. 
(17] A: Sure. Existing permits. Any permit issued 
[18) under Section 1 04-C2 of the Marine Mammal Protection Act 
(19) of 1972 before the day of enactment of this act is 
(20) hereby modified to be consistent with that section as 
(21) amended by this act. 
[2') MR. LA BISSONNIERE:Move for its admission. 
(23) THE COURT: Okay. How about me? Where is my 
(24) copy? Is this going to be my copy? 
(25) MR. LA BISSONNIERE:That is it. 

(1) THE COURT: Okoy.Thank you. Go ahead. 
(2) BY MR. LA B(SSONN(ERE: 
13] Q: AU right. You have discussed a little: bit 

(4) about public display permits. Earlier you had indicated 
[5] that another one of the permits your office issues are 

(SJ scientific research permits, correct? 

[7J A: That's correct. 

(9) Q: Under the MMPA, when is the scientific 
f9} research perinit reqUired? 

[10J A: A permit is required to authorize any taking 

(11] for purpose of bona fide scientific research. 

(12) Q: Are these permits separate and apart from 

[13] public display permits your oftj.ce issues? 

(14) A: Yes, they are. 
(15) Q: Who typicaUyholds scientific research 
(16] permits issued by youT office? 

(17] A: Those are generally held by scientists, by 
[18J organizations that conduct scientific activities 

[19] regarding marine mammals • universities, governmental 

{2OJ agencies, state and federal government laboratories. 
[21J Q: Can you provide a few examples of the types of 

(22] activities that are normally covered by a scientific 

f23] research permit. 

[2.4J A: Normally, activities such as stock assessment, 

(25] assessing populations in the wild. their stock 

Pag.137 
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[1) worked ,with the public display community, that worked structure;that' sort of thing. Biopsy darting of whales' 
is one type of permit that helps scientists· understand " 

the distribution of whales and how their populations are 
genetically connected.And there are some permitsfor ' 
holding of captive animals for physiological studies and 
behavioral studies, seminars, oilier types of studies' 
that help us learn more about what marine mammals are 

and how they operate. 
Q: Would these types of activities also include 

the experimental release of captive dolphins? 

A: Yes, they would. 
Q: Given the role that your office has played in 

issuing scientific research permits. are you familiar 
with the issues that surround the release of captive 

dolphins back into the wild? 
A: Yes, I am. 
Q: Can you briefly summarize the role that your 

[2J for the Navy, that worked in government offices. 
[3) Q: How would you characterize the significance of 

[4J this workshop in shaping itte Agency's views on the 
[5] release? 
[6) A: It's been quite important in terms of being 
I7J the, first time that all of the issues relating to 
[8] release were brought together in one place. It was a 
[9] comprehensive summary of the range of issues that need 

[10J to be considered in the course of designing release 
[11J programs:' . ' 

[12] Q: Do you still take into consideration some of 
[13] the consideriltions that were 'found in that workshop 

[14J today? 
[15] A: Yes, we do. We recommend it as a starting 
[16) point for any applications that are done on'release. 
[17] Not all of the issues it brought out are relevant in 

)ffice has played in examining these issues: " [18[ every case, but it provides a good 'checklist of issues 
A: Yes. We have been interested in this topic , [19J that need to be taken into account. 

for quite a'iong time. We have had ongoing discussions [2OJ Q: At the conclusion of this workshop, was a 
with environmental groups, with scientists, with the [21J report prepared?' 
)ublic display community about,this topic, with the Navy [22] A: Yes.There was a report published in 1993 
.lso.And we have attended some conferences, reviewed [23J that summarized the results of the conference. 
iterdture, generally become familiar with it, described [24J THE COURT: Mr. I.a Bissonniere, do you have a 

~h=e~c=o~n~c=er::n~s:..:t:::o~C:::o::n::;gre~::ss=-=an:::d::..::h:::a.:.ve"-,,h:.:.a_d_d_ia_l..:.o",gc.u_e_w_i_th_' __ [2SJ listing of all yoitr exhibits anyplace? 

:ongress on occasion. And we have issued se'veral 

Jermits. 
Q: Scientific research permits? 

A: Yes. 
Q: You had indicated that one of the things that 
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[1J MR. LA BISSONNIERE:Yes, we do. 
[2] THE COURT: I wonder did you provide a copy to 
[3J the Respondents, a toml listing? 
[4J MR. LA BISSONNIERE:We provided consistent 
[5J with the PPIP a list of all potential'exhibits.But we 
[8J did not-
I7J THE COURT: I would like Mr. VanDoren maybe if 
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'our office has done is participated in conferences. 
iave there been any conferences in particular that have 
>een significant in shaping the Agency's views relative 
o release of captive dolphins? 

[8J you give him a copy he will make up a couple of copies 
[9J and give one to Mr. Good and Mr. O'Barry as well as to 

A: One of the most inJportant ones was the Navy's 
vorkshop ~nd consideration of all of the issues relating 
o release. They held a conference of experts in 1992, 
nd one of my staff attended that conference. 

Q: Can you tell us what prompted that workshop? 
A: That was really prompted by Congress and 

:ongress's interest in the Navy looking at alternate 
,lacement of excess marine mammals in their inventory. 

Q: What was the purpose of the conference? 
A: The purpose of the conference waS to develop 

,lans for release programs for Navy aninJals. 
Q: Would that include training procedures? 
A: Initially, that was the intent, yes. 
Q: Can you describe the composition of the people 

>at attended this workshop. 
A: It was a range of expertS, people that had 

_ ... L... J"n'\ 

, [1OJ me.How is that? 
[11J MR. LA BISSoNNIERE:That sounds fine. 
[12] THE COURT: I think' the testimony will be 
[13J easier to follow if we have a list. Go ahead. 

[1~1 BY MR:LA BISSONNIERE: 
(16) Q: I am showing you what'S been marked as Agency 
(16J Exhibit Number 4. Do you recognize that? 
[17] A: Yes, I doc This is the report issued in 
[18J October 1993: Reintroduction to the Wild is an Option 
;'9] for Managing Navy Marine Mammals. 
[2OJ Q: This was the report that was generated at the 
(21) end of the Navy workshop?' 
[22] A: Yes, that's correct. 
[23J Q: This is the report that your agency continues 
[24J to rely upon in shaping its views on release? 
[25] A: Yes. 



, 
IN TIlE MAT,fER OF: 

. RICHARD O'IIBARRY, ET AL 

i' 
II 

MR. LA SiSSONNIERE:I would ask that that be [1[ 
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[2[ moved int0llevidence. Would yo\, prefer that I jus~ ask 
( [3J that they all be moved in at one time? . . 

[4J THE COURT: Right.You can move it into 
q ., , . • • 

[5J evidence. You don't have to ask me to move It mto 
[6J evidence. I ,will rule on whether it's admissible at 

il . 
[7) some point:Are you going to ask her about that? 
[8J MR. LA SiSSONNIERE: Yeah, I have a couple of 

i! 
(9) questions. 
['~ THE COURT: That's going to be Agency's 

" [11) Exhibit 4. It:probably is already on there. 
['2) THE WITNESS: Yes. 
['3) :r BY MR, LA BISSONNIERE: 
['4J C: Would you briefly summarizesome of the 

II '. -. 
(15] concerns involving relea~e_ that were identifie~ in that 

['6) repon. , 
['~ A: Yes. It"identified concerns relating to the 
[18J likelihood cif success for the individual animals as well 
['9) as concern~ relating to impact on wild stocks. ' 
[2OJ C: Briefly would you sununarize some of the , 
[2'J concerns as they apply to the animal that was to be' 

" (22) released. 
[23} A: Yes. There are concerns about how you train a 
[24J marine mariunal to live in the wild when ii's been 

il I 

(25] dependent po human care for a number of years. It s 
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J'} imponant tpo that the animal be able to forage for food 
[2J on its own that it avoid humans, that it knows to avoid 

'L . . , 

(3) predators, that it be able to assimi.late into groups 
[4J when it's a social species like a dolphin. . 
[5J C: What ~ere some of the concerns associated with 
[6) the wild st<!:cks that they would interact with? 
[7J A: Conce'rns about wild stocks are the concerns 
[8) about disrubtion of social groups, transmission of 
[9) disease or genetic mixing that has not been considered. 

['OJ C: In the'end, were the anendees to this 
[l1J workshop able to develop the training procedures that 

'[ 
['2) had been <4"ed for by Congress? 
['~ A: No. The workshop really stopped shon of the 

" ["} individual training procedures. It identified cenain 
[15J parameterithat needed to be considered in determining 

[I • . 
[16} the specifics of a release protocol would have to be 
['7} tailored for,the particular marine mammal being released' 
[18} and the oili~r associated circumstances. .. 

119) c: Were the attendees able to draw any general 
Ir' . 

[2OJ conclusions, with regard to release? 
[21], A: Yes, tI}\.CY were. 
:>2J C: Would you turn your anention to Page 5 of the 
(22) repon.Are ~me of those conclusions highlighted 

~4J there? il· . ' 
I2SJ A: Yes, they are. 

" -_. 
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['J C: Would you read the highlighted conclusions 
[2) with regard to the possibility of succ~ss. 
[3} A: "The success of reintroducing marine mammals 
[4} into the wild would depend on resources,methodologyand 
[5J the technologies which tlid not currently exist." 
[6} C: Would y~u read the seco,!d conclusion that 
[7) talks about the appropriateness of the release. 
[8J A: "There is no· compelling scientific reason for 
[9} reintroducing non-endangered species. The closing 
['~ statement implies that reintroduction conducted to 
(11] reduce inventories are not wa~nted ,unless the 
['2) associated risks and costs can be, resolved. However, 
['3[ they also imply that the resolution of these issues 
['4} would potentially benefit the reintroduction effons 
{l5J with endangered marine mammal species." 
[16} C: Can you expand on that conclusion. 
['7} ,A: Yes. What it's really saying is that species 
[18} like Atlantic bonlenose dolphins are healthy in the 
[19) wild. They are not endangered or threatened; therefore, 
[20} the risks of introducing a captive animal to those wild 
[2'} stocks could outweigh the benefits, and that needs to be 
[22J carefully considered. 
[23} C: Under what circumstances could a more 
[24} compelling argument for release be made? 
(25] A: In cases where populations in the wild need to 

['} be enhanced by adtlition of captive animals. 
[2) C: Would you also read the highlighted sectio.n 
13} that talks about unresolved issues. 
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~J A: Yes. "There are three unresolved issues that 
[5) repon mentions. First, given the data currently 
[6] available on marine mammals; the benefits of 
[7) reintroduction to either animals reintroduced or 
[8J indigenous populations can neither be pretlicted nor 
19) adequately quantified. Second, the risk of monality to 

['OJ the animals reintroduced and to the populations into 
111) which they are insened cannot be predicted. And 
['2} thirdly, the. desirable tracking and telemetry technology 
[13} needed to quantify the success of reintroduction does 
(14] not. exist ... 

1'5] C: In adtlition to anentling conferences, you 
1'6) indicated that the Agency has also examined release by 
['7} way of the issuance of scientific research permits? 
1'8) MR. GOOD: Your Honor, mayI object for a 
[19[ moment? 
(20) THE COURT: I'm sorry. What? 
[2'J MR. GOOD: May I object to that last answer? 
[22J THE COURT: What is the basis for your 
I23J objection? 
~4J MR. GOOD: Perhaps it would be bener fit in 
(25] my cross examination. 1 don't know. 

i , 
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THE COURT: !fyou don't agree with her 
statements, then you are going to have an opportuniry to 

exanline her, 
MR. GOOD: Okay. 
THE COURT: But your objection really goes to 

the question he just asked. Do you have any 'objection 

to that question? 
MR. GOOD: No. I was responding to her 

answer, actually. 
THE COURT: You are going to have a chance to 

exanline her on cross examination. So you can examine 
her in those areas. I would suggest writing them dOwn ' 

as we go through this. 
MR. GOOD: I am. 

, , 
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11J A: There were not clear data c~m1ing out of the 
I~ study that showed whether or not the dolphins surviVed 
[3J and were able to reassimilate into 'wild popuIlltions. 

14J Q: ,What was the second research pernlit that you 
15J issued? 

16J A: The second One ,was 'one that was related to the 
[7J release in 1990 by Dr, Randy'Wellsof two male dolphins, 
18J Misha and Echo. 
19J Q: Briefly describe that research. 

110J A: These dolphins were captured with the intent 
I11J of conducting resear~h for a' period of time and then 
I12J releasing them back into the waters that they were 
113J originally captured ~m.And we did get some 
I14J substantial reports out of that study, 

THE COURT: That will give you some nOtes; 11SJ Q: From the AgencY's perspective, was this 
then you can ask that. Then you, yourself, will have an 116J release successful? 
opportuniry to testi.t'Yabout some of these areas if you [17j A: Yes. It was sui:~essful in terms of 
don't agree or you don't'like what she says. ' ' 118J identifying some of'ttie issues that need to be 

MR. GOOD: All right. Thank you, 119J consideredca;"'fully i~ releases and provided a good 
THE COURT: Go ahead. ' 120} Starting point in termS of the resbrch on release. 

BY MR. LA BISSONNIERE:"" [21J Q: Did it answer all the questions that you have 
Q: Once again, has the Agency's ~xanlination of ~ with regard to release? 

. I· ~ 

the issues surrounding the release also been shaped by [23]. A: No, it didn't. There were very specific 
way of scientific r~search pernlits that it has issued? 124J concerns relating to those animals, and there's much 

-=-A~: ~~~e~s,~it~h~a~s~._ '.-.:. _____ ..:..:~~ __ _' ___ I25J more ,that needs to be learned. ' 
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Q: How many pernlits has NMFS issued'that would 
authori2e the release of captive dolphins? 

A: We have issued two. 
Q: These were issued under what statutory 

authoriry? " , 
A: These were issued under the Marine Mammal' ' 

Protection Act. 
Q: 'When was the first pernlit issued? : 

A: The first was in 1987. 
Q: Can' you 'briefly describe this particular 

research project" 
, ' 

A: Yes, This was a project to release to two 
bonIenose 'dolphins, a ;male ~nd female,Jim and Rosie, 
that had been held incaptiviry since 1980 for cognition' 
studies. And the dolphins were released by the Oceanic 
Research arid Communicatidns Alliance, ' 

Q: Do you know whetheror not Richard O'Barry was 
in any way affiliated with that release? 

A: Yes. He was the research coordinator. 
Q: 10 NMFS's perspective, did this release 

significantly advance your understanding as to release? 

11J . THE'COURT: How long were those a~imals in 
121 captiviry? 
[3J THE WITNESS: TheY,were in captiviry 
14J approximately tWo years. 
ISJ BY MR. LA BISSONNIERE: 
16] Q: Given NMFS's extensive role in comparing the' 
[7J issues 'surrounding release, is NMFS philosophically 
~J opposed to releasing captive dolphins? , 
I9J A: No, we are not. 

110] • Q: What is NMFS's position?' 
I11J A: Our position isreleases are experimental. 
[12] There is much we net:d to learn about this, and there are 
113J applications to endangered species that would be 
114] valuable infutut-e conservation efforts. 
I15J Q: Does your past knowledge of other releases 

. . I • 

116J. factor into this view? 
117] A: Yes, it does. The 'documentation of releases -
(18] not just the two permits I mentioned, but there's a lot 
(19J of other'docume-ntation that relates to other species. 
I20J And looking at that Iiti:rat~, there are very spotry 
/21] results. Some releases have been successful, and others 

A: It really didn't provide documented results, 
so we just don't know how successful it W'3:s. 

'. I22J really have, been terrible failures. 

Q: Once again, why don't you know how successful 
(23] Q: In your view, is this position consistent with. 
/24] the conclusions that were arrived at with the Navy 

it was? (25) workshop? 

•• .!_ .T C' __ .!_ ...... 
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[1] A: Generally, yes., ' ' 
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,[2] Q: In addition to conducting these 
..,.., [3] experimen1ally, is there a particular way in which they 

'I 
[4J should be conducted? ".', , . . . 
[~ A: We b~lieve that the proper wayW do this is 
[6) through anliexperimental research project under a " 

[7] scientific r~search permit. , 
[8] Q: Now ,~hy through a scientific research permit? 

" ' .. 
~I A: A res~arch permit is the best way to go for , 

[10] the animalJI in that it provides a process for review by 

[11] expens, bYI\the Marine Mamma.1 CqJ?missipn: ~9ard of 
11~ Scientific Advisors, by the public, by anyone mterested 

[13] to p~vide ~he best information that. we can pull 
[141 together in,ione place to design the best protocols 
[15] possible. s6 the researeh permit system provides an 
[16] opponuni~ for developing protocols in working'with an 
[1~ applicatio~l not totally relying on a~ingle person's 

118] expertise.J ., ' 
[1~ Q: Why is that in the best inierest of the 

I ' 
120] dolphins? il 
~1] A: It maIies itmost likely that the release would 

'il . 

[22J be success!"'Ifor the animals an.d that any concerns 
123] relating to their well·beings are considered in the 

II •• d 
J2.<1 tenos of a perml! .ssue . , " 
~~ Q: It increases the likelihood of success? 
I" ........... :i 

'I 
[1] A: Yes. II ,. ,', " ' 
[21 MR. GOOD: Okay. Your Honor, Ms, TerbUSh has 

II ' , ' 
[3] never done a dolphin release, 

" 141 THE COURT: She has what? 
Ii 

[51 MR. GO~p: She has never been, involved in a 
[61 dolphin release project. 

" [7] THE COURT: She has some expenise,you are 

Pago 151 

[8) going to hJ~t: a chance on 'cros~ exami~atioJ?. 
II .• 

j9] MR. GOOD: I am objecting to the man's 
- " .' ., 

[10] question. IVs question as to whether or not she feels 
[111 that a dOlprin release is one way or another, she has no, 
[1~ experience in this matter whatsoever,And the repon 
[131 that they alie referring t';, the Navy repon, was printed 

" , 
[14] without any experimentadon whatsoever. 

[151 THE COURT~ Okay. Your objection is 
H 

[161 overruled, Mr. Good, Sit down. , , 
[17] Go ahead.Why don't you repeat the question, 
[181 Ii BY MR. LA BISSONNIERE: 
[19] Q: Is it f.iir to say that in your view a 
J20J scientific ~search permit maximizes the likelihood of ' 

(21] success? II . . :... . ~ 
l22l A: Yes, that's our view.Jbere are other reasons 

..I ~ why this p10cess is desirable 31so, one bei~g that it 
[241 allows the Ibxperiment to be designed in 'such a way that 

II· , - -. " 
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[11 future releases, And lastly, it's really required in 
[2] order to protect the researcher to make sure that if 
[31 there's any taking', and we know this is a very risky 
14] activity· that the taking will be authorized and 
[51 therefore immunizing the, researcher from any liability 

I~ under the Marine Mammal Protection Act. 
[7] Q: Does the language of the MMPA you envision' 

18] that the release must occur pursuant to scientific 
j9] research permit? 

[10J A: Yes, it does. It doesn't state that in SO 

[11] many words, but read in its entirety it does, 
[1~ THE COURT: What does that mean? I'm not sure 
[13] what you mean by that when it doesn't state that in so. 
114] many words rather than its entirety. What does that 
(15) mean? 
[16) THE WITNESS: -We have prepared some 
[1n illustrative material to help with that, But really 
[18] under the 1994 amendment there are very specific 
[1~ purposes to which animals can be put ~ animals can be 
1201 held for captive purpose,And the law explains howwhen 
~11 you hold an animal for public display purpose you have 
~~ cenain rights, There is some language in there that 
[2~ gives you rights to do cenain,things with those 
[241 animals. But it doesn't say you,can do JUSt anything 
~6) with, those animals. You can continue to hold them for 
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[11 public display or transfer them to another facility. 
~] That also meets the requir~ments for public display., 
[31 THE COURT: Does it expressly prohibit 
14J release? 
[51 THE WITNESS: It doesn't expressly prohibit 
['I release. Read in its entirety, it just explains what 
[7] you can and cannot do. It's what you can do and then 
[81 that you cannot· you can't do anything other than 
j9] what's explained in the law unless you have an 

[10] additional permit. So in -
[11] THE COURT: Does it address release? 
[1~ THE WITNESS: It doesn't address release in 
[1~ those words. 
[14] THE COURT: Okay. 
[1~ THE WITNESS:,!t indicates that if you hold an 
[16] animal for public display purpose you may transfer that 
[1n animal to another person for public display purposes. 
[181 And that person ne,eds to continue· needs also meet the 
[191 requirements holding an APHIS exhibitor's license to 
~l offer an educational program and to be open to the 
(21] public. It also allows for transferring that animal to . 
~~ another person for scientific resea,reh purposes, But 
1231 those purposes· that can only be done with a scientific 
~41 research permit in place, \Ield by the other person. Or 

[2~ will get scientific results that will be useful in 
11 

, [25] in the case of an enhancement p\lfPose - . 
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(1) THE COURT: Enhancement essentially means 
(2) stranding or something like that? 
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(1) that a scientific research permit is required pursuant 

(3) THE WITNESS: Enhancement is generally - well, 
(2) to any release. , ' \.. 
(3) MR. LA BISSONNIERE: With your perniission, 

(4) to improve a stock. There's a separate provision 'under 

[S[ the law that relates to stranding, Section 109.But 
[~ under Section 104 there is a proviSion for enhancement 
[7j permits when there is a need to add to the wild 
(8) population or take some steps with regard to captive 

(9) animals that enhances their survival in the Wild. 
(1~ THE COURT: I see. 
(11) MR. LA BISSONNIERE:Your Honor, if I may, our 
(12) next exhibit may help to cfurify Ms. Terbush's 

(13) explanation.' 

(14) BY MR. LA BISSONNIERE: 

(4) Your Honor, could the witness approach the exhibit? 
(5) THE COURT: Sure. Go ahead over there, Ms. . 
[S) Terbush. 
[7j THE WITNESS: This shows a permit grant - that 
(8) is a public display perinit grant. The person to which 
(9) it's issued has the right without obtaining any 

(10) additional permit or authorization to transfer 
[11] POsscl!!sion of the 'mari.Dc mammal for thc·-purposc of 

(12) pubiic'display to a person that meets the requirement of 
(13) Clauses 1,2 and 3.These are the clauses that relate 
[,.) to the public 'display provisions to be open to the 

(1~ Q: I am showing you what's been marked as Agency (15) pUbli'C, to have an exnibitor's license, and to offer a 
(16[ Exhibit Number 5 for identification. Do you recognize (1~ program df conservation or education for the purpose of 

[1n that? [1n scientific research to a person that meets th~ 
(18) A: Yes. (18) requirements of paragraph 3. These are the requiTements 
(18) Q: What is this? (19) that relate to'scientific research permits. And ' . 
(20) A: This is the section of the law that I was just (20) thirdly, for the purpose of enhancing the survival and 
(21[ describing relating to what can be done with public (21) recovery of a sp'ecies or stock to a person who meets the 
(22] display animals. (22) requirement of paragraph 4 which is the enhancement 
(23) Q: All right. And that language in your view (23) permit requirements. ' 
(24) suppons the Agency's position that release can only (24) BY MR. LA BISSONNIERE: 

/ 

~(2S=,-I~ta~k~e~p~la~c=e2p~u~r::.-sua~n~t...:t::::o...:a:.:s:::c:::ie::n:::tifi=· :cc::..'::..re:.:s=e=ar:.:c=h:cpe,e::mu=·:::t? ___ "'-I (2~ Q: So under this langliage, an individual can 
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(11 transfer posseSSion to ~nother person without need of an (1) 

(2) 

A: Yes, it does. 
MR. LA BISSONNIERE:Your Honor, I would like 

(3) to have that given into evidence. But I have also just 
(4) for purpose of the discussion put this up - I have blown 
(5) it up.And Ms. Terbush could conduct her questioning 
[~ with the benefit of this. 
[7j THE COURT: Okay. Mr, Good, can you see that 

(8) from there? , 
l'l MR. GOOD: No. 
[1~ THE COURT: I think you have to tum a little, , 
(11) Mr. La Bissonniere. We all ha~e a sheet of what that 
(12) says right in front of uS too', right? 
(13) MR. LA BISSONNIERE:Actually, this is a new 
114] exhibit. It's language of the statute I haven't 
[1~ provided in this form to the Respondents .. 
[16] THE COURT: Is Exhibit NUmber 5 different from 

('n what's up there? 
(18) MR. LA BISSONNIERE: No. It's identical. 
(19) MR. GOOD: This is the new regulation or an 
[201 old regulation? 
(211 MR. LA BISSONNIERE:This is the law as it' 
(22] applies today and as it applied the date of violation. 
(23) BY MR.LABISSONNIERE: 
(24) Q: With the benefit of this chan, can you . 
[2~ explain how this language suppons the Agency's view 

, 

(21 additional permit if it's for one of thes~ three 
(3) specified purposes? 
(4) A: That's correct. 
(5) Q: What is the sigiuficance ofthis language 
[~ relative to releasing an animal back to the wild? 
[7j A: Well, an animal held for public display can 
(8) only be transferred to 'another person for certain 
(9) purposes. Release is n9t transferring an animal to a 

, [101 person. Tbe language of the law read in its totality 
(11) indicates that another permit is required since this is 
(12) noi one of these things thai can be done without an 
(13) additional permit. 
[141 THE COURT: Now it says in here Clauses 1,2 

(15) and 3 are A. This is just B; right? 
(1~ THE WITNESS: Yes. 
(1n THE COURT: When it refers tOA, the clauses , ' , 

(18) in I, 2 and 3 of A, that would be someone who, for 
(19) example, has a public display permit? 
~ THE WITNESS: Right, exactJy.Yes.And so 
['21J these are the transfer requirements that were 
(22] liberalized somewhat 'in the '94 amendm~nts in not 
(23) requiring an 'additional permit in these cenain . , 
(241 circumstances. ' , 

BY MR. LA BISSONNIERE: 
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(1J Q: So in your view, release doesn't involve 
, (2J transferring'to another person? ' 

__ (3) A: That'S:'correct. ' ., 
[4) 0: As sucli, it requires an additional permit? 
[5) A: It req~ires the additional permit. and the 
(6] logical addjtional permit to obtain since releases are 

,I , • tifi h 't 
{7] experimental is a selfn c restare pemu. 

" [81 THE COURT: Ms. Terbush, how is someone to 
" [9J know that?,'!Do you tell them that, or does your agency 

['OJ teU them? !i " . 
[11) THE WIT~ESS: Yes, we do. We certainly do 
(12] when aSked.And we provided this advice on numerous. 

'i 
['3) occasions in this particular instance. " , 
[14) THE COURT: In this case, is that what you are 

['5) telling us? II ' " ' 
(16) THE WITNESS: In this case, yes. 

" ['7) THE COURT: The individuals, everything? 
" [18) THE WITNESS: Yes. Not in this level of -' , 

119] detail. The: never asked us to. But we certainly were 
[2OJ prepared f&r that, and we did teU them repeatedly that 

II . h 'h . 
[211 a scientificresearch pet1l1Jt was t e proper IDec amsm to 
(221 follow for ~ontinuing with their release plans. 

!i 
(23) il BY MR. LA BISSONNIERE: 

(24) 0: Ms.T~rbush, does Congress support this' 
r II 

(25) interpretation of the MMPA? 
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" ;i . 
['I A: Yes. it does. ,. 
(2J 0: Showing you what's been marked asAgency 
(3] Exhibit Nu1nber 6 for identification, would you identify 

[4] that. Ii' , ' " 
[5) A: Yes. This is the conference report on the day' 
[6) of the Appfupriations Act of 1995 dated September 1994. 
[7] 0: Is thdfe language within this particular' ' 
[8] report thatl!addresses the need to obtain a scientific 

II -
[9] research Pfrmit? ' 

['OJ A: Yes, tIlere 'is. ':' , " 
'd
l 

• th ["] 0: Woul you turn your attentIOn to e 
" ['2] highlighted portion; and would you read that highlighted 
I ' ' , , 

[,3] portion, please. .' , , , . 
" ['4] A: Yes. ',The conferees are informed that there, ' 

['5) are no scie]Jtifically established or accepted protocols 
I, , 

['6) for such releases. Moreover, documented success of 
(171 previous a~tempts to reintroduce captive marine mammals 

, !\ , . .. 
[,a) to the wild'is sparse. Accordingly, the conferees' 

!i .' . • 
[''I believe that any artemptS at releasmg Navy manne 
(2OJ mammals i~ the wild should be pursued cautiOUSly on an 
(21) experimeri61 basis until Scientifically sound protocols . 

~ ~[22J have been:~eveloped and reintro.ductions have' proven 
.., i231 successful.'The conferees recogruze that the Department 

[24] of Defensd!does not have the authority to allow the 
(25) return of obce<aptive Navy marine mammals into the 

, II 
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['I wild. This authority rests with the Department of 
[2) Commerce through the National Marine Fisheries Service. 
(3) Accordingly, the conferees direct the Navy to cooperate 
[4] with the Secretary of Commerce and the Marine Mammal 
[5) Commission in developing rigorous scientific protocols 

[6) for experimental releases. 
[7] Given the potential fo~'takes under the Marine 
[8] Mammal Protection Act orthe Endangered SpeciesAct,the 
[9) conferees direct that in no case shall any release be 

PO] attempted ~less authorized by a scientific research 

[' ') permit issued by the Secretary of Commerce under the 
['2) appropriate statutory authority. The conferees are 
(13) aware that the Navy will transfer a number of its 
[14) dolphins to a pri~te facility in Florida 'subject to 
[15) approval by the National Marine Fisheries Service and 
[") Animal and Plant Health Inspection Service. The 
[17] conferees are aware that the facilities ititend to work 
[18] toward the reintioduction of these dolphifls torhe wild 
[") if the National Marine Fisheries Service approves a 
I20J scientific 'research permit." 
(21) .', 0: Now Ms. Terbush, this language here indicates 
(22] that the Navy is aware that certain of its dolphins are 
[2'] going to be transferred to a private facility in 
~4] Florida. Do you know if that faciliry was being 
[2S) referred to in that language there? 
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[1] A: Yes.That,was referring to the Sugarloaf 
12) Dolphin Sanctuary transaction which was under active 
(3) discussion at the time of this report language in 
[4] September of '94, and the dolphins went to the sanctuary 
[6) in NovemberOf that same year. 
[6) 0: This particular language here, was that 
[7] something that you provided to Sugarloaf in helping to 
[8] explain the Agency's position on the need for a 
[9] scientific research permit? 

['OJ A: Yes. This language was provided to them'on a 
I") number of occasions. 
['2] THE COURT: When you. say them, who is them? 
['3] THE WITNESS: To Mr. GOod and to Mr. O~Barry, 
['4) to the board of the Sugarloaf DOlphin Sanctuary. 
1151 BY MR. LA BISSONNIERE: 

['6] 0: In 1993 did the National Marine Fisheries 
['71 Service receive an application from the Sugarloaf 

, ['8] Dolphin Sanctuary? 
(19) A: Yes, we did. 
[21>] 0: This was an application for a public display 
[2'] permit? 
[22] A: That's correct . 
(23) 0: Showing you what has been marked as Agency 
[24] Exhibit Number 7; do you recognize'that? 
[25] 'A: Yes, I do. " 

Min-U-Sttipt® (13) Page 158 • Page 161 



February 8, 1999 
IN THE MAlTER OF: 

RIOIARD 0' BARRY, ET AI.. 

Page 162 
Page 164 

11] Q: What is it? 
[2) A: This is the application dated September.2lst, 
[3] 1993 signed by Uoyd A. Good, m, director of Sugarloaf 
14] Dolphin Sanctuary. 
ISJ Q: This was received by you? 
I'] A: Yes, it was. 
[7) Q: Now as a pan of that application, is there a 
18] brochure that talks about the sanctuary? 
JOI A: Yes, there is. 

[10] Q: Would you turn your attention to that 

Ill] brochure. 
112) A: Yes. 
[13] Q: Based upon that brochure, what did you 
114] understand was the purpose of.the Sugarloaf Dolphin . . 

[1) application. 

[2) Q: From that supplemental information, did you 
(3) better understand some of the individuals that were \..... 
[0<) actually involved in the public display permit? 
[5) A: Yes. This information includes the resumes of 
[S) the principal people that were working on the project 
[7) including Mr. O'Barry and Mr. Good and Rick Trout and 
[8) Lynn Stringer. 
(9) Q: Did the cover letter that accompanied these 

[10) additional materials further clarify the intent of 
[11] Sugarloaf Dolphin Sanctuary in applying for this permit? 
[12) A: Yes, it did. 
[13) Q: Would you tum your attention to Page 2, and 
["] would you read the highlighted portiqn. 

[15) Sanctuary? [15] A: "The Sugarloaf Dolphin Sanctuary indeed has 
[16] A: It says: Sugarloaf Dolphin Sanctuary, a [16] very clear objectives. The sanctuary is dedicated to 
[1n nonprofit corporation dedicated to the readaptation for [In protecting marine mammals in a manner consistent with 
[18) the release or retirement of Atlantic bottlenose [18] the policies and objectives of the Marine Mammal 
[19[ dolphins. [10] Protection Act. We are a noncommercial facility. Our 
120) Q: The application that they were· or the permit I20J only goals are to provide homes for surplus dolphin so 
[21] application that they had submitted, again, what type of [21) they can retire in natural stages to the environment and 
[22) permit were they asking for? [22) to educate the public." 
[23] A: This was an application for a public. display. [23] Q: Would you tum your attention to Page 3 of 
[20<] permit. [24] that cover Iener, and would you read the highlighted 
12SJ~ __ ~Q~:~D~i~d~th~iS~in==C~lu~d~e~'s~c=ie=n~tifi==c~re--s_c_ar~c~h_a_s_w __ cU_? _________ I~I2SJ~pa=:ra~g~ra=p~h~th==ere~. _______________________________ .\ 
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11] A: No, it did not. 
[2) Q: Now at the time of the application, how many 
J3I dolphins did Sugarloaf have? 
[0<) A: At the time of the application, there was a 
15) single dolphin Sugar, 'the dolphin that had been at the 
I6J Sugarloaf facility for approxi1n3tely 25 years. 
[7)Q: Did they envision acquiring. additional 
18] dolphins? 
I9J A: Yes, they did. 

[10) Q: Which dolphins were they intending to acquu1:? 
Ill] A: In panicuJar, in the application the intent 
[12) was to acquire dolphins from the Ocean Reef Club. There 
113] were four dolphins, Molly, Lady, Bogie and Bacall, that 
114) were at the Ocean Reef Club. 
115) Q: At some point in time, did Sugarloaf provide 
I"] you with additional informat~on in suppon of their 
11n application for public display permit? ' 
118] A: Yes, they did. 
[19) Q: Showing you what has been marked as Agency 
I20J Exhibit Number 8 for identification, do you recognize 

[21] that? 
[22) A: Yes,l do. 
[23] Q: What is it? 
[2<] A: This is the additional supplemental 
[25) information submitted by Mr. Good to me to suppon this 
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[1] A: Yes. "The Sugarloaf Dolphin Sanctuary is 
121 dedicated to providing homes for surplus dolphin from 
J3I the Navy and the captivity industry. These dolphin and 
[0<] our experienced professional staff will educate visitors 
IS] around the world as to the dolphin and conservation of 
I6J the marine mammals in the WOrld's ocean." 
[7) Q: What is the process that the Agency goes 
18] through in considering a public display permit 
I9J application? 

110) A: When we receive an application, we review it 
Ill] within our office. My staff reviews it, and we request 
1'2) additional information such as the information that Mr. 
[13] Good provided just entered into exhibit. After that we 
I"] deem the application complete, and we send it to the 
115) Federal Register for a 3(}day public comment period. We 
[16] send it to the Marine Mammal Commission for ~view by 
[17] the board of scientific advisors. And we receive 
(18] comments an~ take those into consideration ~n making our 
[19] final d~cision on the comments. 
I20J THE COURT: What is the Marine Mammal 
[21] Commission? 
[22) THE WITNESS: The Marine Mammal Commission is 
[23] a body established independent from the Commerce 
[24] Depanment.lt's an independent oversight agency that 
[25] looks into the overall conduct of the Marine Mammal 
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(1) Protection Act, and we rely quite heavily on their board 
I (2] of scientifidJadvisors to review scientific re.search 

.., (3) permit appilcations, The board of scientific, advisors 
(4) changes pe~odicallY and includes veterinarians, , 

(5) scientists. al;wide range of'expenise that we ?on't hav.~ 
II " 

[~ within our agency, , ". , ' , 
[7) a: During the review process, were concerns '.' 
(8) raised withl:the Sugarloaf Dolphin Sanctuary application? 

I· . . •. 
[91 A: Yes.Tpere were quite a few conunents received 

(10) in responsel to this application. , 
" (11) THE COURT: Comments from the public, you 
II 

1121 mean? II • • 
, '" . 

[13[ THE WITNESS: From the public and from the. 
(14) interested ~gencies, from supporters of the sanctuary as 

I' ' 
(15) well as those that had concerns about it. Of the 43 
[161 comments;~e received -t~ese were the external comments 

(17) ,there wer~ lOin favor of the application, and the~ 
,I ". ' , 

(18] were 33 that raised concerns about It. 

(19) I! ' BY MR, LA BISSONNIERE: , 

[201 Q: What;Jwere the natur~ of the concerns that were 

(21) raised? il ," 
(22] A: The concerns wert: primarily that - concerns 

II ' .: ' 

(23) about the true objectives of the sanctuary. Was this 
II - '. 

[24( truly a public display application or was the intention 
II , , 

(25) to release t~ese dolphins. And people were suggesting 
"",I " 

il ,,,'" 
[1] to us to gi~e that careful consideration. . 
(2) a: In th~ end, did NMFS ultimately issue the 
(3) public disJlay permit to Sugarloaf? . 

II ' 
(4) A: Yes, we did. 
(S) a: Why?: 
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(6) A: We d~termined that it met the requirements for' 
1/ , 

[7) public dis~,lay based on statemen!s such as the_ ones I 
(8) read. And ~Ithough these concerns about the ultimate. 
(9) release of ihe dolphins had come up, the concerns were " 

If '.' - . 

(10) not sufficient to allow us to deny the application. And 
(11) thirdly, thek was an urgency to mak~ a decisio'n iIi the 
(12) interest of ~he Ocean Reef Club dOlphins that could no Ii - . 
)13) longer be ~eld there. " . " , , 
(14) a: I am showing you what's been marked as Agency 

!i • - . ': 
(15) Exhibit Number 9, Do you recoghlze that? 

~ . 
(1~ A: YeS,I:I~o. 
(17) a: What-ls it? , 

" (18) A: This ir the permit that was issued to Mr. 
[1~ Lloyd Good, director of Sugarloaf Dolphin Sanctuary, 

I' 
(20) dated March 25th, I 994.There's a cover letter and,a 

1, ' 

(21) permit. II 
,(22) Q: What's the actual date of the permit? 

." (23) A: The ;ermit is dated March 24th, 1994. 
I . . . 

(24) a: Now'in issuing this permit, did NMFS do 
,I '. 1 _ 

(25) anything in order to address the concerns that it had 
- ,t -
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(1) about the potential for release? 
(2) A: Yes, we did. We placed conditions in the 

(3) permit. 
(4) a: Would you draw your attention to Page 2 of the 
(5) permit itself, and would yo'! focus your attention on 
(~ condition. 8, and would you please read the highlighted 

[7) section. 
(8) A: Yes. "No marine mammal obtained under this 
(9) permit may be released into the wild unless such a 

(10) release has been authoriied under a separate scientific 
(11) research permit that has been issued for that purpose." 
(12) a: So this is a specific condition ofthe public 
(13) display permit?, 
(14) A: Yes. 
(15) a: In the cover letter that accompanied this 
[1~ permit, did you also make an attempt to remind S'ugarloaf 
(17) of this condition? 
118] A: Yes, we did. 
119] a: Would you read that highlighted section as 
(20) well. 
(21) A: "It is important that You understand that under 
(22) this permit after anim.als have been transferred to 
(23) Sugarloaf you are authorized only to maintain them in 
~4) your care and custody for public display purpose. They 
[251 cannot be released into the wild under this permit. See 
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(1) special conditions 5.and 8. ReleaSe of marine mammals, 
(2) into the wild can only be authorized under a scientific 
(3) research permit issued for that purpose." 
(4) a: At some point in time after the issuance of, 
(5) the public display permit, did Sugarloaf acquire the 
(6) dolphins fromthe Ocean Reef Club? 
[7) A: Yes, it did. 
(8) a: Approximately,when in time did they acquire 
(9) those dolphins? 

[1OJ A: That was in August of 1994. 
(11) a: Which dolphins did they acquire? 
(12) A: They ~~qwred Molly, Bogie and Bacall. 
(13) a: These were the dolphins that were mentioned in 
(14) the application? 
[15] A: Right. 

i 

(16) a: Now the application had mentioned there were 
(17) actually four dolphins? 
(18) A: Yes. 
(19) a: What happened to the fourth dolphin? 
(20) A: The fourth dolphin Lady had died before the 
(21) transfer could take place. 
(22) a: Subsequent to acquiring the Ocean Reef Club 
(23) dolphins, did. Sugarloaf acquire any additional dOlphins? 
(24) A: Yes, they did. 
(25) ,a: From whom did they obtain these dolphiris? 
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[1] A: They obtained three dolphins from the Navy. 
[2] Q: What were their names? 
[3] A: Luther, Buck and Jake. 
[4] Q: Approximately, when in time did they acquire 
[~ these dolphins? 
[~ A: That was in November of 1994. 

[7J Q: Can you explain why the Navy was imerested in 
[8] providing Sugarloaf with these dolphins? 

[9] A: Yes. They were encouraged by Corigress to do 
[10] that in the language that wi: read a few minutes ago. 
[11] And there was also some additional Congressional 
[1~ interest in the transfer. 
[13] Q: Were there any other organizations that were 
[14] working with Sugarloaf to facilitate the transfer of the 
[1~ Navy dolphins? 
[1~ A: Yes, there were. I think the Humarie Society' 
[In of the United States was working closely with the 
[18] sanctuary and the Navy to bring about this transfer, and 
[19) the Dolphin Alliance which had an interest in returning 
[20] Bogie and Bacall to the Indian River was also working 

[21] with the sanctuary. 
~ THE COURT: Who is tlie Dolphin Alliance? 
[23J THE WITNESS: The DolphinAlliance is a group 
[24] - a separate group that was associated with the 
[2~ Sugarloaf Dolphin Sanctuary in terms of the transfer of . 
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[1] the Ocean Reef Club dolphinS. The Ocean Reef Club 
[2] dolphins came from the Indian River and had been' 
[3] captured there. And the intent of the Dolphin Alliance' 
[4] is to restore dolphins to' the Indian Riverthat had been 

[S) taken from those waters. 
[~ THE COURT: I see. 

[7J BY MR. LA BISSONNIERE: 

[~ Q: Now was Sugarloaf authon,zed to obtain these ~ 
[9] additional siX dolphins und~r the terms of the public 

[1~ display permit that you had issued? " 

[11] A: Yes, they were. " , 
[12] Q: Did you have any concerns about Sugarloaf 
[13] acquiring these Navy dOlphinsi -
[14] A: We had concerns aU along about what would 
[1~ become of the dolphins and took what steps we could. 
[1~ Q: But in the end, was there any basis upon which 
[In you could object to the transfer o~ the' Navy dolphins to 
[1~ Sugarloaf? . . " 

[1i] A: No, there was not. 
[2OJ Q: Showing you what's been marked as Agency 
[21] Exhibit Number 10, do you recognize that? 

~ 

(23) 

[24] 

A: Yes, 1 do. 
Q: What is it? 
A: This is the Marine Mammal Data' Sheet. It's a ' 

!2~ form my office generates by computer to assist in th~ 

", , 

[1] tracking of dolphins that are held captive. 
1 

[2] Q: This is to faciliiate the reponing , 
(3] requirement that you talked about before? 
[4) A: Yes. That's ~ottect. 
[5] Q: Now that is a NMFS form: Wh'o typically fills ' 
[6] out information that's in these forms? 
[7J A: The information on the forms comes from the 
[6] holders of the dolphins. 

(9) Q: How many data sheets do you have in that 
[10J exhibit? 

[11) A: There are three here. 
[") Q: Focusing your attention on the flrst'Marine 
[13] Mammal Data Sheet, can you identify what dolphin that 
[14] applies to? 
[15]' A: Yes. It's identified as Animal TT-722, and 
[1~ that's for Luther. 
[17] Q: .Based upon the information contained in that 
[18] Marine Mammal Data Sheet, can you identifytbe estimated 
[19] date of binh of the animal, tOe date in which it was 
[20] captured and the location from which it was captured? 
[21] A: Yes. The estimated binh date is 1979.The ' 
!22] date of captivity was July 10th, 1987.The location 
(23) that the dolphin ~as collected from is identified as MS, 
[24] MMA whi~h refers to the Mississippi Sound area thin the 
[25] dolphu'J was capt~red off the coaSt of Mississippi. ;' 
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[1] Q: Turning your attention to the second Marine 
[2] Mammal Data Sheet, can you tell which animal that sheet 
13] refers to? 
[4] A: Yes. This is MTT-772. This is the dolphin 
[5] Buck, and it was born in 1981 approximately. Original 
[8] captivity was September 21st, 1989. 
[7) Q:"And where, was this dolphin captured from? 
[8] A: This dolphin wasiilso captured from 
[9] Mississippi Sound.-

[1~ Q: Turning your itienti~n to the third and final 
[11] data sheet, can you identify what marine mammal that one 

[12] applies to? . , 
[13] A: Yes. This isTT-775.That's the animal known 
[14] as Jake. Date of binh was 1978; and the date of 
[15] original captivity was October5th, 1989.And this 
I"] dolphin was also captured from Mississippi Sound. 
[1~ Q: So as of November of 1994, how many dolphins 
{18] were at Sugarloaf? 
[19] A: At this poiIit there were seven dolp,hins at 
[2~ Sugarloaf; 
[211 Q: Their mimes? 
{22] A: There was MOUy, Bogie and Bacall, Luther, 
[23] Buck and Jake and Sugar. 

, , . 

[24] Q: At some point in time, did your agency receive 
[2~ an application for a scientific researcb permit relating , . .. 
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[1) to the prop'hsed release of one of the Sugarloaf 

[2) d~lphins? il ' ' , 
ii . 

(3) A: Yes, we did. 
'i . . d'd . 

(4) Q: Approximately, when In ume I you receIve , 

(51 that? 11 . 

[6) A: In Odober o[ 1994, we received an application 

[7) for Bogie a~d B~call , , 
[8) Q: Showing you what's been marked as Agency 

II • 
(0) Exhibit II for identification, do you recogm2e that? 

I ' 
[10) A: Yes, I do, 

" Q Wh t i 'S I't' [11) : a i ~ . " ', , 
(12) A: This is the application filed by Mr,Joe " 
)13) RobertS on:behalf of the Dolphin Alliance, and it 's . ' 

)14) addressed io me. It 's an application [or.a scientific 
II " . 

)lS) research permit underthe Marine Mammal Protection Act. 
)16) Q: Wheri was that application filed? ,,' 
)1~ A: It wa~lreCeived October 12th, 1994. 
[18) Q;' Whatl's the date on the cover. letter? 

[ , 

[1~ A: October II, 1994. ' , 
~. . 

[2<1) Q: Would you tum your attention to the ftrSt 
l2i) page of thellappliCatiOn for this - ' 
I22l THE COURT: Let me just,ask a question, I'm 
[23J nOt sure I d~Iite understand that. What's the name of 
[2') the outfit that filed the application, Dolphin 

[2S) AUiance? II . ' 

[1) A: Okay. 
[2) Q: And based upon that, can you tell exactly what 
[3) the purpose of this particular research proposal was? 

[') A: Yes. 
[5) Q: Could you read the highlighted portion, 

(6) please. 
[7) A: Yes, "Initially, the purpose of this research 
[8[ project is to release two dolphins to the wild and in 
~) the process to devdop a standard reintroduction 

, )10) protocol for use with future dolphinrekases. 
[11) Procedures would be tested and refined during subsequent 
(t21 releases." 
)") Q: What relationship, if any, did this research 
[14) project have relative to the conclusions that were set 
[15) forth in the Navy repon? . 
[16) A: This application was an attempt to develop the 
[1~ protocols that the Navy had said needed to be developed 
[18) on a case-by-case basis. 
[19) Q: And what dOlphins were to be involved in this 
[2<1) , research? 

, 121) A: This application related to the female 
. I22l dolphins, Bogie and Bacall. 
• [23) Q: Is there a commonly. referred name [or this 

[24) particular research program? 
[25) A: Yes. It was called the Welcome Home Project, 

ii 
:1 
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[1) THE WITNESS: Yes. 

" [2) THE COURT: What property,interest do they , 
(3) have - if yo~ would call it that - in the dolBhins? 
)') THE WITNESS: There's an agreement ill here 

h . iI h 
[5] t at explaU~S tat. "\ 
IBJ MR. LA BISSONNIERE: I am about three 

• !I fro k ' th t [7) queStIons a;)""y m as 109 a. 
IS) THE COURT: These dolphins were transferred to 

i! 
(9) Sugarloaf? i! ' .. i't. 

d • 

[10) . THE WITNESS: Yes, the dolphins were 
[11) transferred lio Sugarloaf. The Dolphin Alliance 
:12) cooperated'!in the transfer of those dolphins to 
:13) Sugarloaf. ~ the intention all along was that the , 
'14) dolphins W? Uld be initially held at Sugarloaf while the 
'15) Dolphin Alliance was designing its rele~se program. 

" 18) THE COURT: I see. Okay. So they were owned 

" (1) welcome the dolphins home to Indian River. 
[2) Q: Now this application proposes that the Dolphin 
(3) Alliance release Bogie and Bacall. These .are two 
I') dolphins that were held by Sugarloaf for purpose of 
IS) public display. Is there anything in the application 
IS) that attempts to explain the relationship between 

' (7) Sugarloaf and the Dolphin Alliance? 
IS) A: Yes, there is.There is an agreement in here 

, [0) amongst those parties. 
, : [10) Q: Can ,you turn your attention to Tab F of the 

(11) application, please. 
[12) A: Yes. 
)13) Q: What are you looking at there? 
(14) A: This is the agreement dated September 24th, 
1151 1993. 
(16) Q: Who are the parties to that agreement? , I 

1~ by the Dolp,hin Alliance, those dolphins then? Who owned , 

18) them? :1· , , . 
[1~ A: The parties are Uoyd Good for the Sugarloaf 

1~ THE WITNESS: I can't really address the 
20] ownership ~sue right noW. I'm not sure :what the """i 
"I MR. LA B,ISSONNIERE: We are about three , ' 
l2\ questions a~y from answering' a lot of yours, 
"') :i BY MR_ LA BISSONNIER.E: 
24) Q: Could,! YOU tum your attention to Page I of,the 
25) research abstract. 

o 1, 

(18) Dolphin Sanctuary, Mr. Joe Robens for the Dolphin 
(19) Alliance, and Mr. ruchard o 'Barry for the Dolphin 
[2<1) Project. 
[21} Q: I am showing you what's been ~rked as Agency 
I22l Exhibit Number 11-A [or illustrative purposes. Do you 
~ recognize that? 
[24) A: Yes, I do. 

" 125) Q: What is it? 
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1'1 A: This is a chan that describes those various 
121 panies involved in this agreement. 
[3J THE COURT: Is that the one that was up there 
14J before? 
15J MR. LA BISSONNIERE:Yeah, it is. With yoUt 
16J permission, could the Agency approach this exhibit,. 
[7] please. 
[8J THE COURT: You can go tip there. 

[9J BY MR. LA BISSONNIERE: 
I'OJ Q: This is an enlarged version of Agency Exhibit 
I"J Number I I·A for illustrative pUtposeonly:' 
1'21 Ms. Terbush, does this fairly and accurately 
1'3J reflect the relationship of the various panies to the 
I14J Welcome Home Project as identified in the letter of 
1'5] agreement that was pan of the application? 
1'61 A: Yes, it does. 
1'71 Q: Okay. With the benefit of this chan, can'You 
1'8J explain· first of all, what dolphins are supposedly a 
I'OJ pan of the project? 
[2OJ A: Yes. The dolphins at the time of the 
[2'J agreement were Bogie, Bacall arid MOlly. 
[22[ Q: But at some point in time after this letter of 
[23J agreement was prepared, did they funher refine to limit 
[24J it only to Bogie and Bacall? ; 
I25J A; The Welcome Home Project was limited to Bogie 

I'J and Bacall. Molly was an older dolphin .. 
[2] THE COURT: Those are the two females then? 
[3J THE WITNESS: Yes. Bogie and Bacall were the 
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~J ones that were the subject of the application we are 
15] talking about rigbt now. ; 
16} BY MR. LA BISSONNIERE: 
[7] Q: And Bogie and Bacall were being prepared for 
181 release back in the Indian River Lagoori, correct? 
1'1 A: That's correct. 

1'01 Q: Who were the panies that were responsible for 
I' 'I actually preparing the dolphins for release? 
1'21 A: The preparation would be done by a 
I13J readaptation team that consisted of Richard O'Barry for 
I14J the Dolphin Project as the principal coinvestigator of . 
I15J the application we are talking about and the supervisor 
116] of the readaptation team that was pan of this· 

I'J A: That's correct. 
[2] Q: Now the preparation for release as I 
[3J understand it was to be done by the readaptation team, 
14J correCt? 
15] A: Yes. 
16J Q: And where are the dolphins to remain during 
[7] the preparation process? 
18J A: Well, during the initial preparation, they 
[9J would remain at Sugarloaf. ' 

110J Q: At some point in time, what was to happen? 
I"J A: At some point in time, when the application 

. 1'21 was approved, the dolphins were to be transferred to a 
1'3J temporary facility in the. Indian River Lagoon for the 
I14J completion of their readaptation program. 
1,5J Q: Would they actually be transferred to the' 
1'61 readaptation team? 
117] A: Yes. At that point they would have been· 
(18J there would have beeri a scientific research permit in 
I'~ place issued to the Dolphin Alliance, and the dolphins 
120J would be transferred to the Dolphin Alliance. And the 
[2'J Dolphin Project is the readaptation team. 
[22[ Q: The readaptation team would be responsible for 
[23J their release? 
[24J A: Yes. 
(25) THE COURT: Did you say that these dolphins 

I'J were in captivity about two years? 
121 THE WITNESS: Bogie and Bacall were in 
[3J captivity longer than that, probably I think it was 
14J about six years. 
rsf THE COURT: Six years. 
16J THE WITNESS: Six or seven years. 
[7] BY MR. LA BISSONNIERE: 

Page 1S1 \.... 

18J Q: Would you tum yoUr attention to Tab D of the 
[9] application, please. 

110J A: Yes. 
I' 'J Q: Does that tab funher eXplain the role that 
1'21 Richard O'Barry played in this research project? 
113J THE COURT: What eXhibit are you referring 

, [141 to? 
115] THE WITNESS: This is P'1n of the 
I"J application.That's Exhibit 11. 

1'71 agreement. The Dolphin Alliance was represented by Joe 
['8] Robens, and he served as.the priricipal investigator for 
['9[ the application. The dolphins were held at Sugarloaf 

. 1'71 BY MR. LA BISSONNIERE: 

[2OJ under the directorship of lloyd Good. So all three of 
[21J those organizations, the Dolphin Alliance, the Dolphin 
[22[ Project and Sugarloaf, were involved in the plans that 
[23] were being developed under this application. 
[24J Q: So these are three separate corporations that 
[25] are involved in the Welcome Home Project, correct? 

I18J Q: Would you read the higbligbted ponion, 
1'9[ please. . 
[20J A: Yes. This is a handwritten letter to Joe . 
[21J Robens from Rick O'Barry.And it states: "This Jetter 
[22[ will serve asmy commitmentto work on the Welcome Home '
[23J Project as the supervisor of the readaptation team. I 
[24J will also'be one of the principal coinvestigators." 
[25] THE COURT: And who signed that? 

Page 178 • Page 181 (18) Min·U.Script® 



-----,~--------

IN mE MAlTER OF: 
RICHARD O~:BARRY, ET AL , February 8, 1999 

Ii Page 182 Page 184 

(1( THE WITNESS: This was signed by Rick (11 effect a more Improved project. 

( (2J O'Barry. !! (2J Q: Based upon the lener, did it strike you tbat 
V (3) BY MR. LA BISSONNIERE: (31 they were unhappy with thereviewprocessthattheywere 

(41 Q: Basedjupon this application, was the Humane (41 afforded? 
(5) Society in apy way affiliated with this research (5] ,A: No, they were not. They expressed in the 

(5) project? I! • (61 letter that they were pleased that we had given it such 
(7J A: Yes, it was. The Humane Society was involved (7J a thorough review and that they thought there would be a 
[81 in the planning for the project. And Dr. Rose was one (81 much better project coming out of the revised 

" (9J of the members of their board of scientific advisors; ~) application. 
(10) Q: This applica~ion addresses Bogie, Bacall and (1OJ Q: At any time prior to the release of Luther and 
(111 Molly. DOeSl it in any way apply to the three Navy (111 Buck. did you receive an updated application from them 
(12{ dolphins,J'\ke. Luther and Buck? (12{ as they indicated they were going to provide to you? 
113{ A: No, it ~oes not. . (13) A: No, we didn't prior to the release. 
[141 Q: Did you respond to this application? ["I Q: Now at some point in time after the arrival of 
(15) A: Yes, ,.Ie did. (151 the dolphins, the Navy dolphins at Sugarloaf, did you 
(15) Q: Can you explain in general terms what the (161 begin to receive reports of problems within the 

Ii 
(17) response ~s. (17) sanctuary? 
(181 A: Yes. The application was reviewed carefully (181 A: Yes, we did. 
1191 by my offictAnd we prepared comments and suggestions 119) Q: How did you become aware of those problems? 
[2OJ to the Dolphin Alliance on how to complete the [2OJ A: We received phone calls and copies of press 
1211 application~ how to address the concerns that were 12'1 reports. 
J22J raised by oJr internal review so that it would be a J22J Q: Showing us what's been marked as Agency 
[231 complete application to go out for public review. (231 Exhibit Number 13 for identification. do you recognize 
1241 Q: Couldl you reject the application outright? 1241 that? 

~J25~1 __ ~A~:~N~0~.~w~e~.~d~id~no~t~·~ ___________________________ ~J2251 __ ~A~:_Y~e~s~,_'~d~o~. ________________________________ _ 
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[11 Q: Did you regard it as a serious application?, 
(2J A: We did, yes. It's a first start, and there ' 
(31 were a nUll1ber of questions that needed to be addressed 
~I in order to fuake a complete application. 
[51 Q: Did the Dolphin Alliance respond to the 
[5) request for ;~dditional information that you had 
(7J submitted to them? 

'I did [81 A: Yes, they . 
[9J Q: Showing you what's been marked as Agency 

[101 Exhibit Number 12 for identification, do you recognize 
(11} that? 
[12{ A: Yes, I ~o. 
[131 Q: What is it? . 
[141 A: This is a letter dated April 14th, 1995 

'! 

[151 addressed t~ me and signed by Joseph Roberts of the 
[18) Dolphin Alliance. 
[17) Q: Is this"the letter that the Dolphin Alliance 
[18) sent to you in response to the comments .that you had to 
[1OJ his permit ~~plication? 
[2OJ A: Yes, it is. 

'I 
(21) Q: What ~s the sum and substance of the letter? 
221 A: The letter indicates that t!>ey had reviewed 

""';(23) the comme~ts and suggestions that we made on Febmary 
(24) 14th, 1995 ~nd that they intended to withdraw this 
(251 application '~nd re-submit a revised version that would 

(1] Q: What is it? 
(2J A: This is an article from the Miami Herald dated 
(3] Tuesday, December 6th, 1994. 
~I Q: Was this an article that was provided to you? 
[51 A: Yes, it was. It was faxed to us that day. 
[61 Q: So same day that it was published? 
(7J A: Right. , .. 
(81 Q: Based upon the article, what did you 
191 understand was happening at Sugarloaf? 
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[10] A: We understood that there was a serious . 
[111 disagreement between the parties at Sugarloaf. Rick 
[12{ Trout had been ftred, and Lynn Stringer had also left. 
(13{ THE COURT: Mr. Trout is identifted.Who is 
[141 the other person that left? 
(151 THE WITNESS: Lynn Stringer was one of the 
[161 dolphin trainers mentioned in the original public 
[17) display application. And this occurred just shortly 
(18] after the Navy dolphins arrived, and it indicated that 
[191 there were serious disagreements about how to prepare 
J20J the dolphins for release. Mr. Trout and Mr. O'Barry had 
(21) had disagreements. 
J22J BY MR. LA BISSONNIERE: 

[231 Q: Did these reports cause any concern? 
(24) A: Yes, they did. 
(251 Q: In general, what were your concerns? 
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(1] A: Well, we were concerned to see things escalate 
(2J and begin to disintegrate so quickly after the dolphins 

(3] had arrived there. 
(4] c: In June of 1995, did anything happen which' 
(~ heightened 'your concerns for the welfare of the dolphins 

(6] at Sugarloaf? 
(7] A: Yes. 
(8] THE COURT: Can I just ask you one question 
]9] here? What was the date that the dolphins arrived at 

(10] the Sugarloaf Sanctuary? 
(11] THE WITNESS: It was in November of '94, but 
(12] I'm not sure which specific date it is. 
(13] THE COURT: November of '94, basically. 
(14] THE WITNESS: Yes, right. 
(1~ THE COURT: Go ahead. What was that question 
(1~ again now? 

(171 BY MR. LA BISSONNIERE: 

(1~ C: InJune of 1995, did anything happen that 
(1~ heightened your concerns as to what was happening atthe 
(20] Sugarloaf Dolphin Sanctuary? 
~1] A: Yes. In June we received another flurry of 
~ phone calls and press repOrts, people concerned about 

(23] the situation. 
~4] C: Showing you what's been marked as Agency 
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(1] government agency when it comes to the freedom of 
(2J dolphins: Good said. There is not a law anywhere on 
(3] any book on this planet that governs the release of 
(4] dolphins to the wild." 
(5] C: Did this statement cause you any concern? 
(~ A: Yes, it did. 
(7] C: Did it represent something of a change in what 
(8] Sugarloaf had previously stated regarding its intentions 
]9] on obtaining a scientific research permit? 

(10] THE COURT:Just one minute. Now I have 
(11] always illustrated the concept of the burden of proof, 
(12] substantial evidence .or the preponderance of the 
(13] evidence as saying that. When I talk about reliable 
(14] evidence which is the d'efinition of preponderance of the 
(15] evidence,l always highlighted the fact that 1 don't 
(1S] mean an article in the Washington Post - well, or in the 
(171 Miami Herald in this case. What makes you think that 
(18] this man ever said that:- anybody ever said that? How 
(19] is that article reliable? That's what I want to know. 
(20] Why should 1 rely or listen to comments with respect to 
(21] that article in a newspaper when it's a reporter's 
~] impressions of something that mayor may not be true? 
123] MR. LA BISSONNIERE:Your Honor, one of the 
(24] purposes of Ann Terbush as a witness is to simply 

~5] Exhibit Number 14 for identification, do you recogniie . ~5] provide you with an overall understanding of what 
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(1] that? (1] happened start to finish at Sugarloaf. There are other 
(2J A: Yes, 1 do. 
(3] C: What is it? 

!,: (2J witnesses that Will testify after she does that were ' 

(4] A: This is an article again from the Miami Herald 
(5] dated Wednesday, June 7th,1995. 
(S] C: Based upon that article, what did you 
(7] understand was happening at Sugarloaf? 
(~ A: We understood tliat the dolphins had gotten out· 
]9] of the enclosure perhaps by vandalism - was reported as 

(1~ an act of vandalism around the 3rd oOune and that Mr. 
(11] Good seeing that or thinking that the dolphins were 
(12] doing fine outside the enclosure a few days later opened 
(13] the enclosure to allow them to go frei:Jy.And again, we 
(14] were quite concerned that this wasn't part of public 

(15] display. 
. ~ 

(16] C: Now at the time that thiS was happening, had 
(171 there been any additional effort made to obtain a 
(18) scientific research permit? 
(19] A: No. 
~ C: . Had they notified you of their intent to allow. 

{21] these dolphins outside of the facility? 
{22] A: No, they had not. 
(23] C: Would you read the .highlighted portion in the 
£24] newspaper article, please. 
(25] A: Yes. "1 am derming the jurisdiction of any 
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(3] aClllaliy there at the time that are going to provide you 
,-4J with more detailed ac~~:)Unts-'of 'exactly what was 
(5] happening, accounts that are identified in these 
(6] newspaper articles. So I'm not expecting you to rely 
(7] upon that exclusively. But one of her purposes is to 
(8] simply provide sort of a cradle-to-grave assessment of 
]9] what the case is. " 

(10] THE COURT: These gentleman don't have an 
(11] opportunity here. If they had an attorney, the first 
(12] thing he would be doing is objecting to that article 
{13] because the article is out of an anicle in the 
(14] newspaper. And it's not the kind of article that the 
(15] Judge oUght to be putting too much faith in. If there 
(16] are other witnesses and other support, that's -another 
(171 matter. But stanc:Ji~g alone, however, that kuid of 
(18] article is somethmg thai I really can't rely too 
(1~ heavily on. 
(2~ Mr. O'Barry? . 
{21] MR. O'BARRY: 1 just wanted to point out, Your 
(22] .Honor, that that article and' several of them were 
(23] written by a local reporter Nancy Klinginger who is a 
(24] very good friend of the captivity industry here in the 
125] Keys. 
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[1) THE COURT: Okay. [1) ofa leneraddressed to Mr. Good dated June 6th, 1995 
~) MR. Goob: No question about that. [2) from Morley Cook,Acting Deputy Administrator Animal 

• .I II 

- [31 THE COURT: Go ahead. I'm giving you my (3) Care,APillS.This isa copy that was sent to me. 
[4) warning in i~rms of - not that the Miami Herald is an ~) Q: Now J notice that this particular letter we 
[5) unreliable ribwspaper, b~i I'm just saying that articles (5) are looking at isn't on a lenerhead and isn't signed. 

(61 in newspap~rs are something that a Judge has to be (6) Given your experience in dealing ~th APHIS, was this 
[7] careful of. ii [7] uncommon? 

" (B) Go ahead. (B) A: No. This is the normal way that they kept us 
II 

(9) THE WITNESS: Yeah. The situation was one (9) advised. They would send a signed copy out and send us 
(") that I certa~y heard abour from other individuals as (lq an unsigned copy . ., 

" 
[11) well that there was a lot of concern on the part of our [11) Q: Did you specifically rece~ve this copy 

'I 
(12) counterpa,\~ at APillS a.s well as people that had had an (12) yourself! 

(13) interest in the Sugarloaf Sanctuary and worked there at (13) A: Yes. That was a copy from the files. 

{141 some point 'br had worked with the dolphins. So we also /14( Q: What was the sum and substance of their 
II h b . 

(15) heard from some members of t e oard at that tIme. 115] response as set forth. in this letter? 
" (161 THE COURT: Okay. (161 . A: Dr. Cook was warning the Sugarloaf Dolj)hin 

(17( II BY MR. LA BISSONNIERE: (17( Sanctuary that letting the dolphins Out of their 
(181 Q: Did yq,u respond to the reports of what was (lB) endosure also would be a violation of the Animal 
{19j happening ~t Sugarloaf? (19j Welfare Act, that they are required under the APillS , 
(2OJ A: Yes, we did. (2~ standard to keep the dolphins in an enclosed pool. 
(21) Q: Showil,g yo'! what's been marked as Agency 1'1) Q: To your knowledge, did this release cause 
~2) Exhibit Nuriiber 15 for identification, would you identify' (22) concerns within Sugarloaf itself! 
(231 that, PleaseJI . , .' (23J A: Yes, it did. We were contacted by several 

1'4) A: Yes. This is a letter that I sent to Mr. Good ~4) members of the board of directors at the Sugarloaf 

~~.5~)~da~t~e=d~J=u~ne~~th~,~1~99~5~' ___________________________ ~(2~~·~D~o~IP~h~in~~S=a=n=ct=ua=.~ry~. ______ ~ __________________ ___ 
:1 

il 
(1) Q: What is the sum and substance of your 

? if . 
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(2] response. If . '. 

(3J A: Our response warns Mr. Good as director of the . 
" . (4) sanctuary t~at we were concerned about the events that 

(5) we were h.!~ringabout and that reminding them that their 
" 

(6) permit was 'for purpose of public display only and that . 
II • . : 

I7J they needed to have a scientific research perffilt to 
CB( proceed willi release and that absent a scientific 
~) research pe~mit if a release occurs that they are , 

(") risking vioJtion of the Marine Mammal Protection Act .. 
r" . 

(11) Q: Now this lener also mentions potential 
II 

(12) violation of the Animal Welfare Act, correct? 

C13( A: That'sJ:correct. 
C14) Q:. To your knowledge, was the Animal and Plant 
ClSl Health Insp~ction Service equally concerned about wh~t 

II .' ;' 
Cl6) was happe'Fg at Sugarloaf?, 

(17(, A: Yes, ~,ey were. . . . 
(lB) Q: Were t,hey also putting Sugarloaf on notic~ 

(1~ about the tict that they had concerns?, . 
I' 

(2OJ A: Yes, t1j;ey were.The same dayth~y prepared a 

(21) letter. li,i 

:22J Q: Showing you what's, been marked as Agency 
~;..( Exhibit Nu&'ber 16 for 'identifiCation, do you recognize 

'I 
(24) that? I, . -' 
(25] A: Yes. This is a letter addressed to - a copy 

. . '~I· . ' . • 
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(1) THE COURT: Mr. La.Bissonniere, are you going 
[2) to establish at some p<?int this was signed and sent by 
[3( somebody? Are you having somebody from APHIS here? 
~) MR. U\ BISSONNIERE:We are not,Your Honor. 
(5) THE COU.RJ: I had a classic example in a case' 
(6) ,in,which someone submitted a Judge's order in this form, 
I7J only it wasn't signed. Turns out it was never issued. 
CB) And it was withdrawn subsequently when a question came 
[9J up in the h~aring that, hey, that's an u!lsigned order. 
(1~ Then the other side objected:That was never sent. It 
[11] turned out it was never sent. So I want to be sure that 
(12) when I rely upon evidence in this case 1 want to make 

- j .• , • 

. (13) sure this was sent. 
C14( MR. LA BISSONNIERE:Before the conclusion of 
(15) the hearing, I will make every effort to obtain a signed 
C1S1 copy from APHIS. 
(1n THE COURT: O\<ay. 
(lB) BY MR. LA BISSONNIERE: 

. (18) Q: You indicated there were conce."s within 
(2~ Sugarloaf as well. Can you describe the. nature of the. 
(21) concerns that ,werc:presented to you. . 
(22) A: Yes. We were contacted by Rick Spill who is 
(231 one of the members of the board of directors concerned 
(24) about what was going on. And the board - Mr. Spill, Mr. 
I'~ Schoelkopf -there were five ,members of the board of 

Min-U-Sc:ripn> (21) Page 190 - Page 193 
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[1] directors, Mr. Good, Mr. O'Barry, Rick Spill, Bob . 
12] Schoelkopf and Mark Berman.And Mr. Spill contacted us 
~J on behalf of Mr. Berman and Schoelkopf with grave 
[4J concerns about what was going on' at Sugarloaf at the 

[S) time. 
\6] Q: Subsequent to your conversations with Mr. 
[7] Spill, did he write to you indicating what the board of 
[8] directors intended to do? 

[9) A: Yes, he did. 
[10J Q: Showing you what's been marked as Agency 
[11J Exhibit Number 17 for ideritification', do'you recognize 

[1~ that? 
[13] A: Yes, I do. 

[14J Q: What is it? 

[1] transfer the dolphins Bogie and Bacall to the Dolphin 
{2} Alliance. 

[3J D: And what:"; .. to happen to th'-NaVy dolphinS? 

[4] A: The Navy dolphins would remain at Sugarloaf. 
(5] Q: Now did these changes in the composition of 

(6] the Sugarloaf board allay concerns with regard to what 

[7] was going on? 

(8] A: No. They heightened our. c0!lcerns because we 

(9] really didn't know what the next step would be. We had 

110J no assurances direct from Mr. O'Barry and Mr. Good that 

(11J th'ey intended to follow' the scie~tific research permit . , 

(12] process to proceed with that release. 

[13J Q: Now duririg this same time frame, did you have 

[14[ any additional contact with anybody at Sugarloaf? 
[1S) A: This is a letter addressed to me from Rick ' [1S) A: Yes. 
[1~ Spill on behalf of himSelf and Bob Schoelkopf and Mark [1~ D: Okay. Showing you what has been marked as 

(17] Berman. (17] Agency Exhibit. Number 18 for identification, do you 
[18] Q: Does this letter in pan explain how the [18] recognize this? 
['9] Sugarloaf board intended to respond to the situation [19] A: Yes. 
[20] that was ongoing at Sugarloaf? " [20] D: What is it? 
[21) A: Yes, jt does. \ (21) A: lhis is a letter addressed to me datc:dJuly 
[22] Q: Would you read the highlighted po~on, [22] 10th, 1995 signed by Mr. Good. 

(23] please. (23) Q: What is the sum and substance of that letter? 

[2.] A: ·On June 23rd, 1995 at a legally conducted [24] A: In this letter he asks for copies of protocols 
[25J board of directors meeting,resolutions were passed [25] for release. ( 
~~~~~~~==~~==~~~~~--~I~~~;~~--~-----------------------\ 
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[1] transfemttg oWnership and custody of the dolphins Bogie 
[2] and Bacall to Joe Robens of the Dolphin Alliance, 
~J Incorporated'transferring ownership and custody of the 
[4] dolphins, Molly,Jake, Luther arid Buck to the Marine 
[5] MammalConservancy,lncorporatedand the Florida Marine 
lSI Conservation Corporation and terminating Richard O'Bairy 
[7] from the position of SDS dit'ector of the readaptation' 
[8] and release. At the next meeting on July 3rd, 1995, 
[9J resolutions will be considered to recall and removed 

[10] Lloyd Good, ill, and Richard O'Barry from the SDS board 

[11] of directors." 
[1~ Q: You were continuing to monitor the situation' 

[13J at Sugarloaf as this was developing, correct? 

[14J A: That was correct. 
[1S) Q: What did you understand occurred next? 
[1~ A: We understood that there was a lawsuit among 
[17] the board members that Mr. Good and O'Barry sued the 
\18] three members of the board that had written to us and 
(191 that th~ lawsuit was o'ngoing for a coupl~ of months 
[20] before an agreement was reached among the parties. 
[21] Q: As you understand it, what kind of an 
[22] agreement was reached? 
[28] A: The three members of the board that had' 
[24J written'to us agreed to resign from the board of 
[2S) directors, and Mr. O'Jlitrry and Mr. Good agreed to . 

[1] Q: Were you surprised by that letter? 
[2] A: Yes, we were quite surprised and concerned. 
13] it seemed q;'ite disingenuous to us when we had been 
[4] talking for quite some time about the proper way to 
[5] proce~d in the situation and that there were no 
[~ protocols. ' 
[7] THE COURT: For what time? 
[8J THE WITNESS: That there were no specific 
[9] protocols that we had. We knew iliat they had to be 

[lOJ developed on a case-by-case basis through designing an 
[11] application and having it approved. 
[1~ THE COURT: I see. 
[13] BY MR. LA BISSONNIERE: 

[14J Q: You say it was disingenuous. Wby did you say 
[15] it was disingenuous? Y 

[18J A: Because it had been quite clear all along that 

, [17] there was a need to develop protocols for the release of 
[18] specific dolphins. 
[19] Q: In fact, that was the point of the Welcome 
[20] Home Project, correct? 

[21J A: Correct. 
[28] Q: And so this caught you by sU1'J?iise? 
[23J A: Yes. 
[24] Q: Subsequent to receiving that letter, did you 
[2S) obtain any other correspondence from Mr. Good relative 

Page 194 - Page 197(22) Min-U-Script® 
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(I] viewiof the MMPA and the need for scientific research (I] to IS request ,or protoCO . , , . , 
'(2] A: Yes. We received a follow-up lener., , 

..,) 13] Q: I'm s~bwing you what's been marked as Agency , 
" (4] Exhibit Number 19 for identification. Do you recognize, 

(S] that? . II " 
(6] A: Yes. This is a lener to me dated August 2nd, 
(7] 1995 signed by Mr. Good. , 
('] . Q: In that Iener to you, what is he asking for?, 
(9] A: He sajs that since I hadn't responded by 

(10] providing pbtoCOIS to him he wanted a lener of 
(11] exemption 10 allow him to release the dolphins. 
(12] .Q: Now irhat is a letter of exemption? 
(13] A: We hite no such 'mechanism under the Marine 
(14] Mammal prl\tection Act to authorize releases. 
115] Q: So lett:'~rs of exemption don't even e~ist, u~der 

II 
(16] the MMPA? J 
(11] A: That's!'correct. , 
(18] Q: He indicates in this lener that this is the 
[19] usual proce.~ure in instances like tJ:1is.ln your 
(20] experience~ as director of the permits division, is it 

" . If' [211 the usual procedure'to Issue a etter,Q exemptIon or 
[22) exclusion ag he indicates?: 
(23] A: No. W~ have no authority to do anything of 

I 
~4] that son. Ii ' . ' ' 
~5] Q: Did yo,u ever respond to his two letters? 

j Ii ..,;:i Page 199 

(I] A: Yes, I did. . 
(2] Q: Showfug you what's been marked as Exhibit 
13] Number 20 'ror identification, do you recognize that? 
(4] A: Yes, I do. 

I 

(5] Q: What is it? 
('] A: That i~ a lener dated August 16th, 1995 

II 
(7] addressed to Mr. Good. .', , , 
(8] Q: And iliat is a Iener that was sent by whom? 
19] A: This ~s a lener that I sent on that date. , 

(10] Q: This Jas an attempt by you to respond to the 
(11] twO leners lbat he ,had sent requesting protocols? 
(12] A: Yes.AJd an attempt to reiterate all of our . ' 
(13] requiremeriis underthe Marine Mammal Protection Act and 
(14] to refresh hls memory on the discussions we,had had so 
(15] far and to li~ it all out to make sure that they .. , 
(16] understood!i 
(11] Q: Did yd'u restate the Agency's position on the 
(18] release of d~lphins backs into the wUd? 
(19] A: Yes, w~ did. We stated here that any releases 
(20] risk a take, ~nd to protect themselves under the Marine 
[21] Mammal pJtection Act they need to have a scientific 

II • • 
<2J research pej'mit to proceed with any release acuVlty. 

,...1(23] Q: As pari of your explanation.to them, did you 
" ~4] include in that letter the conference repon language 
, . d dC' 12S) that you had read earlier that you m icate onguss s 
II 

(2] permits? 
~] A: Yes, we did. 
(4] Q: You quoted that word for word? 
(S] A: We did. ., 
(6] Q: As pan of that lener, did ,you also warn them 
(7] as to the potential risk of takings that would be 
(8] associated with an unauthorized release? 
(9] A: Yes, we did. 

(1~ Q: Now on September 29th, 1995, did you again 
(11] contact Sugarloaf regarding the potential release of 
(12] their dolphins? 
(13] A: Yes, we did. 
(14] Q: What prompted that? 
(1~ A: We had heard about the settlement agreement 
(16] between the panies and knew that Mr. Good and Mr. 
(17] O'Barry were the only continuing members of the board 
[lSJ and wanted to reiterate our concerns again so that there 
[19) was no confusion with the reconstituted board:And we
~O] had been receiving additional calls and concerns. 
(21] Q: Showing you what's been marked as Agency 
~ Exhibit Number 21 for identification, do you recognize 
(23] that? 
~4] A: Yes. This is a lener dated September 29th, 
(25] 1995 addressed to both Mr. Good and Mr. O'Barry at the 
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(I] Sugarloaf Dolphin Sanctuary. 
~] Q: What was the sum and substance of the lener , 
~] that you sent at that time? 
(4' A: This lener lays out our position yet again 
(~ making clear that we understood that they were the only 
(6] continuing members of the board. And we later learned 
(7] there was a third member of th,e board, Kathleen Brooks, 
(S] who was appointed to the board. 
(9] Q: Once again, in this letter did you set fonh 

(10] the language that was in the conference repon that 
(11] indicated Congress's interpretation of the MMPA and the 
(12] need for a research permit?' 
(13] A: Yes, we did here again. 
(14] Q: And additionally, did you also once again warn 
(IS] of the potential risk of takings associated with an 
(16] unauthorized release?· 
(11] A: Yes, we did. 
(18] Q: Would you turn your attention to Page 3 of 
(I.] that lener, please. Would you read the highlighted, 
(20] portion'. 
(21) A: "Permit asid~, without adequate scientific 
~ protocols in place, NMFS has grave concerns as to the 
(23] welfare of any dolphins released and those wUd stocks 
~4] with which they interact. Indeed, release of captive 
~~ dolphins into the wUd may result in the harassment of 
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[1[ or death of those animals or wild dOlphins,And unless 
[2J exempted by way of a scientific research permit, any 
[3J harassment or death occasioned by release would 
[4J constitute a taking, a separate violation of the Marine 

[5] Mammal Protection Act." 
[6] Q: Given your concerns, did you ask for any 
[7J additional assurances in that letter? 
['J A: Yes, we did. We set a deadline of, October 6th 

[9J for a response. 
[1~ Q: Did you receive a response to that demand for, 

(11) assurances?" 
[12] A: Yes, we did. 
[13J Q: Showing you what's been marked as Agency 
[14J Exhibit Number 22 for identification, do you recognize 

[15] that? 
[16] A: Yes, I do. 
[17] Q: What is it? 
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[lJ Q: All right. Was there anything that was 
[2J attached to that fax? 
[3J A: Yes. This fax indicated that he wished to 
[4J talk with me, and he 'enclosed a copy of the meeting of 
[5J the board of directors at the Sugarloaf Dolphin 
[6] Sanctuary. 
[7J Q: Based upon the minutes that were attached to 
['J this fax transmission, what did you understand had been 
[9J approved by the Sugarloaf board? . 

[10] A: Well, we understood that the board had 
[11J resolved to transfer ownership of the three dolphins 
[12] Jake, Buck and Luther to the Dolphin Project effective 
[13J immediately. 
[14J Q: And do you know who is the president of the 
[15J Dolphin Project? 
[16J A: That's Mr.O'Barry, 
[17] Q: And this transfer was to be effective? 

[18] A: That is a letter dated October 2nd addressed '[18J A: It was to be effective immediately. 
[19] to Dr.William Fox, the director of my office;that 
[2~ responds to my fax which is the letter that we just 

[21J discussed. 
[22] Q: Who sent you this letter? ' 
[23J A: This letter was sent by Kathleen Brooks, 
[24J Q: Is there an attachment to the letter? 

[19] Q: What was to happen to the dolphins on 
[2OJ transfer? 
~lJ A: The intent was as I understand· when I talked 
[22] with him by telephone as well he indicated that dolphins 
~3J are really not welcome at Sugarloaf any longer and that 
~4J he was to transfer the dolphins to some site in 

:::[25]~...:.A::.:..:)\:.::e::s:.::, I::t.::in::.C:cl.::u.::d::.es,-th_e_DllD_·_u_t_e-:s_o_f_th_e_m_e_e_tin-=g_,' ____ ~5J Mississippi for eventual release. 

[lJ of the board of directors of the Sugarloaf Dolphin 
[2J Sanctuary on August 30th, 1995. 
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[3J Q: Based upon the minutes that were provided as 
[4J pan of that letter, how did you understand that 
[5] Sugarloaf intended to.proceed? . 
[6] A: Well, we understood that while a motion had 
[7J been made by Mr, O'Barryto proceed with releasing the 
[8J dolphins known asJake,Buck and Lutherwithout a permit 
[9J within a few weeks, that Mr. Good and Ms, Brooks voted 

[10J against that resolution and made another motion to make 
[11J an application for a scientific research permit to 
[12] National Marine Fisheries Service; and Mr. O'Barry , 
[13J stated that he would honor that ,resolution, 
[14J THE COURT: He what? 
[15] THE WITNESS: That he would honor it, 

[16] BY MR. LA BlSSONNlERE: 
[17] Q: At some point ill time, were you contacted by 
[181 Mr. O'Barry as to a purponed transfer of the three Navy 
["J dolphins from Sugarloaf? .. 
[20] A: Yes, In February of 1996, we were contacted. 
[21J Q: Showing you what's been marked as Agency 
[22] Exhibit Number 23 for identification, do you recognize 

[23J that? 
[24J A: Yes,This is a fax that was sent to me by Mr. 
[25] O'Barry on February 5th, 1996 from the Dolphin Project. 

Pag.20S'-..... 

[lJ Q: And why was he transferring them to 
(2) Mississippi? 
[3J A: Because that was their original capture site, 
[4J and what we know about releases is that they have a much 
[5] greater likelihood of success if the dolphins are 
[6] released to their home range. 
[7J Q: Is there any mention in those minutes of, 
['J signing a scieiuific permit prior to the release? 
[9J A: Yes, It indicates that that is a pan of the 
[1~ condition of the transfer. 
[11J Q: Now based upon the minutes that were provided 
[12] to you, did it appear to you as to whether or nOt Mr. ' 
[13J Good was pan of this decision to transfer the dolphins 
[14J to the Dolphin Project? 
[15J A: The minutes reflect that this initial decision 
[16J to transfer the dolphins was made prior to Mr. Good 
[17] arriving at the meeting. It was voted by Ms. Brooks and 
[16J Mr. O'Barry, Mr, Good appeared later at the meeting 
(19] according to the minutes. 
[20] Q: Based upon the minutes that were provided to 
[21J you, when Mr.Good appeared atthe meeting did he make 
[22] any additional motions? 
[23J A: Yes, He moved that the ownership of the Navy , \-.. 
[24J dolphins should not be moved· or shouldn't be shifted 
[25] to the Dolphin Project until the facility in Mississippi 
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(f[ sanctuary were not qualified to care for the dolphins, [1( was ready and completed and APHIS approved .. 
:I 

[2J THE COURT: Okay. Let nie ask you this. I . 
. I " _ 13( want to make sure I'm not confused. Who owns the 

I 
[4( dolphins at!this point? ,,', 

" [51 THE WITNESS: Well, this caused some confusion 
" [61 about who 'owns the dolphins in our mind. 
" [7J THE COURT: Well,let's clear it up now. Who • 

[.( in your estiA",tion owned the dolphins at this.time? 
" [9J THE WITNESS: In my estimation, they still.· . 
'I 

[fO( were owned by the Sugarloaf Dolphin Sanctuary, that 
" [11( transfers ca'hnot be done without a 15-day advance 
lid' . th' (12) notice.Andithere was no a vance notIce In IS case. 

[13( The DOlphlh ProjeCt did not meet the requirements under 
114] the Marine Mammal Protection Act to hold a license. 
("( They didn'tlhold an APHIS license for the public. 
(16] display, nOfllrdid they have a scientific research permit 
[f7] so the transfer really was questionable. 

o :r 

[2J" BY MR. LA BISSONNIERE: 
Q: For the benefit of the Court, would you read 

(4( the highlighted portion in that section of the minutes. 
(51 please. 
(6( ,. A: "Mr, Good moved that ownership of the former 
[7J Navy dolphins will not be transferred from the sanctuary 
(.( to the Dolphin Project until 'the facility in Mississippi 

. ~(is ready and APHIS approved. The motion was not' 
(f~ seconded. Mr. o 'Barry and Ms. Brooks agreed that Mr. 
(ff( Good and his staff are not qualified to care for, nor do 
(f2( they have the manpower to manage multiple marine 
(f3J marruruils." ' 

(14] Q: Now SUbsequent to' receiving that fax 
(151 transmission from Mr. O'Barry, did -you have any 
f16)' telephone conversations with him? 
(f7] A: Yes, I did. 

[18( THE COURT: It's my understanding then that [18( 

[f9( the Nary originally transferred these Navy dOlphins to [f9J conversations? 
Q: What were the sum and substance of those 

" [20( Sugarloaf? Ii .. [20( A: Well, he had indicated that there was an 
[2f( THE WITNESS: Yes. [2f] urgency to do something with the dolphins because they " . 
[22J THE COURT: How about the Dolphin Alliance, [22J were no longer welcome at the sanctuary.And he sent me 

" [23( did they ever transfer them to the Dolphin Alliance, the [23( this fax. So there was certainly some confusion in our 
(24) ownership &f them? [24] minds about exactly what the information was. He 

" ~[25~( __ ~T~H=E~W~IT~N~,E~S~S~:~Bo~~~'~e~a~n~d~B~a_ca __ ll_, __________________ I[2~5~(~in~t=e~n=d=e=d~t~0~c=le=a=r~i~t=u~p~, __________________________ __ 
j !I 
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(1( THE COURT: Those were the other ones? 
" [2( THE WITNESS: Yes. 
" 13( THE COURT: But these Navy dolphins were .', ' 

(.( always in yaur estimation owned by Sugarloaf? ' 
" (5[ THE WITNESS: It really is beyond my authority 

(61 to really be Ikble to verify transfers of ownership. We 
[7J know what!~e requirements of the law are for . 
{a] transferrin~l but it really isn't something that I can . 

I9J settle for yciti right now. 
(fO( THE COURT: As a person who is involved with' . 
(11] the permits!who had the permit to hold these dolphins? 
(f~ THE WITNESS: The permit was done by the 
(f3( Sugarloaf D~lphin Sanctuary, and they remained 
(f4[ responsiblei:for them. 
("[ THE COURT: In the eyes of NOAA? 

il • 
(f61 THE WITNESS: In our estimauon, yes, 
(f7] THE COURT: Can you then explain what this 
(18[ motion 'wa~!that Mr. Good made when he arrived at the 
[19) meeting as ~eflected in the minutes? . -.' 

[2OJ THE WITNESS: Yes. As reflected in the 
" [21] minutes. he" 'had moved that the ownership or that the 

:>21 dolphins w~uld not be transferred to the Dolphin Project 
~[23[ until there jl..s a facility in Mississippi. The motion 

(24] was not sedbnded,And Mr. O'Barry and Ms, Brooks 

" (25J concluded that the staff are - that the staff at the 
-- " 

(1( Q: Showing you what's been marked as Agency 
[2J Exhibit Number 24 for identification, do you recognize 
13[ that? 
(4( A: Yes. 
(5] Q: What is it? ' .' 
~( A: This is a certified declaration signed by 
[7J Craig A, Reed, the administrator of the Animal and Plant 
['( Health Inspection Service. 
19( Q: And what is the date on this? 

(fO[ A: This is dated 28 of December, 1998. 
(11( Q: Would you tum your attention to the second 

. (f2( page, and would you read paragraph 4, . 

(f3( A:" After diligent search of these records, I find 
(14( no record indicating that a license issued pursuant to 
(15[ the Animal Welfare Act was issued to either Richard 
(f6( O'Barry or the Dolphin Project, Incorporated which was 
(f7] effective at any time between January 1 st, 1996 and May 

, ("[ 23rd, 1996. ~ 
(f9J Q: Now you were asked a couple of minutes ago 
[20[ your view as to who had legal right to possess these 
[21] dolphins at the time? 
[22J A: Yes. ' 
[23( Q: Does that declaration provide any additional 
(24( assistance to you in telling you who likely possessed 
[26J the aniinals? 
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11) A: Well, dolphins .cannot be legally transfe=d 
I2J for public display purpose \0 an entiry that does not 
~I hold an exhibitor's license, ,So that clarifies ~bat the 
I') Dolphin Project did at no time during that ,period hold , 
IS) an APHIS exhibitor's license. So therefore, they didn't 
161 meet the Marine Manunal ~rotectionAct ~quirement for 
m the public display of dolphins. . 
1'1 Q: So in essence what you were sayin~ is neither, 
(OJ Rick O'Barry or the Dolphin Project were eligible to 

110) obtain a public display permit! .' 
111) A: That's COrrect . . ' .. 
1'2) THE COURT: You have to be eligihle to be , , _ 
113) eligible to obtain a dolphin permit under the NMFS? You 
[14) have to have a pef!11it under APHIS - , 
[1~ THE WITNESS: Yes, fust. , " 
1'6) THE COURT: - for care and trulintenance? 
117) THE WITNESS: Yes. That's pan of the 1994 
[18] amendment. t _~ 

[19] THE COURT: That's a condition precedent to 
[:!OJ obtaining other permits? . . 
~1 1 THE WITNESS: Yes. That along with the 
~ educational prograD:! and for the public are the basic . 
~) requirements. 
~') THE COURT: You have to,have those fIrst? 
J2Sl THE WITNESS: Yes. If you have those, 
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11) dolphins can be u-dnsferred to you without an additional 
121 permit. But you need to meet those requirements. 
~) BY MR. LA BISSONNIERE: 

[') Q: Did you provide Mr. O'Barry with a follow-up 
IS) response to the fax transmission and the telephone 
16) conversations that you had with him? 
I7J A: Yes, I did. . 
[9] Q: Showing you what's been marked asAgency 
(OJ Exhibit Number 25 for identiflcation, do you recognize 

[10) that? 
111) A: Yes.This is a letter dated February?th, " 
112) 1996 addressed to Mr. O'Barry a~ the Dolphin Project 
113) signed by me. 
I") Q: This was a follow-up to the fax transmission 
[15) you received? 
[16) A: Yes, it was and to the telephone call. And in 
[17) this leuer I explained just to make it clear in writing 
[1') that in order to receive the dolphins the Dolphin 
[19] Proj ect would need to meet the public display 
[:!OJ requirement or would need to have a scientiflc research 
(21) permit. . ! 
~ Q: Now subsequent to receiving the minutes of the 
~) board of directors, did you "l'ceive any other ; 
)2.) documentation from,either Sugarloaf or the Dolphin 
~~ Project that would have provided additional information 

)1) supponing this purported transfer of the dolphins? 
I2J A: No, I did not. 
is) Q: To your knowledge, were the Navy dolphins ever "-
I') removed from Sugarloaf as envisioned by the minutes of 
IS) this Sugarloaf board of direCtors meeting? 
(6) A: No. 
m Q: So they remained at the sanctuary? 
[') A:, That's correct. 

' [') Q: At some point in time, did you become aware of 
1'0) another release that had occurred at the sanctuary? 
[11) A: Yes, we did. 
112) Q: How did you become.aware of that? 
113) A: We received another flurry of telephone calls 
[14) and pressrepons in April. 
115) Q: I am shOwing you what's been marked as Agency 
'116) Exhibit Number 26 for identiflcation. Do you recognize 
(11) it? 
[18) A: Yes. 
[11» Q: What is it? 
(20) A: This is an article from the Miami Herald dated. 
12') April 25th, 1996. 
)l!2) Q: Based upon what you'learned in that article, 
~) what did you understand was occurring? 
)l!4) A: We understood that the dolphins were being let 
~S) out ofthe enclosure. They were in the marina dodging 
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I') boats and that APHIS had taken action to cite them under . 
\2) the Animal Welfare Act for lening the dolphins out of 
(3) the enclosure. 
I') Q: Had you heard ~bout what was happening at .the 
[~, Sugarloaf Dolphin Sanctuary from anybody else otherthan 
[6] " just that newspaper ankle? 
I7J A: Oh, yes. We had been in communication. with 
['I APHIS and with people in the K~ys that were concerned 
(OJ about the dolphins in the trulrina area. ' 

['0) Q: Based Iipon what's in that article, did it 
, 111) appear as though Mr.O'BarryhimseJfwas concerned about 

1'2) what was happening? , , 
. 113) A: Yes. Yes, we received some documentation from 

I") him as well. 
,115] Q: Well, would you ·read the highlighted portion 
. 1'61 that's found in that newspaper article. 
, ['7) A: Yes. ;. i 

118) MR. GOOD: I should object, Your Honor, as you 
[II» did to this article. I really should. I mean, this is 
J20I 

Pl) THE COURT: I understand your objection. T,he 
)l!2) reliabilitY of the article is·the issue in question. 

, )23) There are two issues. First of all, there is no jury 
)l!4) here. It is a 'single Judge. 
~~ MR. GOOD: I understand. 

I 

"-
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,[lJ THE COURT: So with·th<)udg<, the rules are [lJ Q: And O'Barry and Brooks signed in what 
~12] generally tha~~thC!Judge should be.intellig.ent enough to 121 capacity? 

....,t' [3J be able to de~ipher what evidence is reliable and what , (3] A: They signed as members of the . well, O'Barry I . 
~J <vid<nce is not reliabk So h< has to be careful. But [4J was the president of the board of directors, Ms. Brooks 

[5) I did not say il,s not admissible. There's a difference 15] was the secretary of the board of directors. And it's 

" ['1 between adn\issibility and weight. So as long as it's ['J on Sugarloaf Dolphin Sanctuary letterhead, 

[7J r<levant undet this act that w< ar< d<aling with he«, [7J Q: Would you tum your attention to Page 2 of the 
[8J as long as it's!~devant and it's generally in the (8] letter, and would you read the highlighted portion. 

!I 
(9) field, it shoul~ be admissible. But your objection is [9J A: Yes. "For the past two weeks, all of the. 

[10J well·founded in terms of its reliability. How reliable [10) dolphins, (with the exception of Sugar), are free to 

[111 is it? I have n6 idea how. reliable it is.And ' (11] leave their enclosure to swim freely. in ,the open water 

[1~ th<r<fo«, 1 rui~< to b< v<ry =<fut I agr« with you, [1~ bay behind the Sugarloaf Lodge. Only Jake and Sugar are 

[13J MR. GOOD! This artiel<, for <xampl<, is ['3J being fed by Mr. Good, who has dismissed all of his 

(14] Wlfeliable.Th~e are falsities in this articlt:. . [14] inexperienced volunteer crew. He alone is responsible 
. 11 

[15] . THE COURT: That's fine, I am not going to. , I [15] for the care of the dolphins. Molly, Buck and Luther 
(16] put a lot of W~ight on it anyway unless they have some ' (161 are not being fed at all and are at the mercy of the 
(17] supporting o~;the facts.Just merely an article in a (17] local fishermen who occasionally give them live fish 
118] newspaper is :hot going to car~y this case. . (18] from their boats, which is a clear violation of the 
['~ i BY MR. LA BISSONNIERE:. ' [19] MMPA,Theyare learning howto open fish traps and swim 
(20) Q: Would rrou «ad th<.highlight<d portion ofth< [2~ with the hotel guests.' 

[21] artiel<. pl<ase:' [21] Q: Now in this letter which is signe<! by O'Barry 
it 

[221 A: "On Wei;Jn<sday O'Barry says h< fears fo~ th~. '. [22] and Kathleen Brooks, are they requesting any assistance 
{23] dolphins at SJgarloaf, 'Good is out of control,' [23] from the National Marine Fisheries Service? . . 

{24] Q'Barry said. ~He is sabotaging our efforts. When I. [24] A: Yes. They are asking us to take ~ome acti~n, - \ 
~~~~I:::<ft::2:y::<s::t:::<r~da::!;Y'~')='k:::<=-w=as:.::in=-th=<-=n=]ar=in"a_w--:ith=m=<-=d"0.:cdgm,,,'~g--,-,--~ __ [25] that Mr, Good is violating numerous regulations of the 
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Ii b 'O'B 'd 'Th ' [1] outboard motor oats, atty sal" at lS ,so . . 
{2} irresponsible.'". 

" , 13] MR. GOO~: That's the pan that s not true"by 

th I, 
(4] e way. !I 
[S] THE COURT: Okay. You are going to have a 
{~ chance to a~k her ahout that and what she knows. 
[7J Wbether sh~ knows anything about it or not is a relevant 

[8] question. Th~ happened by a reponer down in Key . 

!9J West. I: 
[10] if '" BY MR. L~ BISSONNIERE: 
[111 Q: All rigJjt. Did you receive anything else from 

['2] within SUga~IO~ relative to this particular release? 
[13] A: Yes, we dId. .' . . 
[141. Q: Specifi¢aUy, did you I'J'ceive a letter from 
[15] Mr. O'Barry ~ununariZing his concerns about what was, '1 

;r 

[18] taking place? 
II 

[In A: Yes, I 9/d., " 
[18] Q: I am showing you what's been marked as Agency 

[19] Exhibit NU+er 27 for identification, Do you recognize, . 

[20] that? II 
[21] A: Yes, I do. 
221 Q: What ~ it? 

.,1[23] A: This is!~ letter dated April 25th, 1996 
[2<] addressed to'me and signed by Mr, O'Barry and Ms, 

Ii 
[2S] Brooks. I' 

il 
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[1) Animal Welfare Act and the Marine Mammal Protection Act. 
[2] Q: Did you receive any additional letters from 
13] Richard O'Barry that reflected his concerns aboll! what 
[4] was happening at the facility during that time frame? 
[5] A: Yes, we did. 
[6] Q: Showing you what's been marked as Agency 
[7J Exhibit Number 28 for identification, do you recognize 

/8J that? 
]9] A: Yes. 

[10] Q: Wbat is it? 
[11] A: That is a copy sent to me directly from the 
[12] Dolphin Project. It's a copy ofa letter signed by Mr. 
[13] O'Barry and addressed to Dr.Joseph Walker. at APHIS in 
[14] Annapolis, Maryland. 
['5J Q: So Mr. O'Barry is writing to APIflS as weU? 

['6] A: Yes. 
[In Q: How did you obtain this letter? 

['8] A: He had sent this letter to me from the Dolphin 
[19] Project fax machine. 
[20] Q: In general terms. what is he seeking in this 
[21] letter? 
[22] A: In this lener, he is seeking assistance from 
[23J APIflS to get the situation in hand, 
[24] Q: So in addition to looking for help from you, 
[2~ he,is looking to APIflS as weU? 
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A: That's correct. [1] 

[2] C: Would you read the highlighted 'ponion in this 

(3] letter, please. 
[4] A: "Today the dolphins are living at the marina 
[5] most of the time dodging outboard motor boats. Uoyd 
I'] Good, ill, the director, is out of controL He will not 
I7J listen to the board of directors or even his own 
[8] father. We have demanded he return the dolphins to 
(9] their primary enclosure and lock the gate. He has 

(10] refused." 
[11] C: Did you receive any other letters that 
[1~ reflected concern that was taking place within Sugarloaf 

[13] during this time frame? 
[14] A: Yes, we did. 
[15] C: Showing you Agency ExhibitNumber 29 for' 
[16] identification, do you recognize that? 
[17] A: Yes. This is a copy of a' fax. 

[18] C: Who is the fax from? 
[19] A: The fax is also from the Dolphin Project. 
[2OJ It's from their fax machine. It's signed - it's 
[21] addressed to Dr. Rene Cruz from Kathleen Brooks. 
~ THE COURT: Who is that addressed to? 
[23J THE WITNESS: Dr. Rene Cruz. 
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[1] earlier said that the dolphins appeared to be doing 

[2] fme.And so they were looking for some update from him \. 
(3] to assess the current situation so that the State could 
(4] take some action. 
[5] C: Did you say this letter also summarized what 
[6] they thought was occurring at the Sugarloaf Dolphin 
I7J Sanctuary at that time? 
(8] A: Yes, it does. 
19] THE COURT: Who is they? 

(10] THE WITNESS: Ms. Brooks and Mr. o 'Barry. 
[11] BY MR. LA BISSONNIERE: 

(1~ 

[13] 

C: Would you read the highlighted portion. 
A: "As you mayor may not be aware, all the 

[14] dolphins have been deliberately released from their 
{15] primary enclosure and are free to swim in the open water 
[16] of the bay behirid the 10dge.And only Jake and Sugar 
[17] are being fed by Uoyd Good; ill. He has dismissed his 
{18] entire crew of volunteers and taken on the 
(19] responsibilities for the' care and feeding of the 
[20] dolphins himself. Molly, Buck and Luther are not being 
[21] fed by Uoyd and must rely on the local fishermen for 
(22] the handouts of live fish. It is possible that Jake has 
[23] not joined them for psychological reasons, or there is a 

[24] THE COURT: Who is that? (24] possibility that he was physically injured by Luther and 
~[2:!s]_-,T'.':H~E:.W~IT~N~E=S~S.:..: ~T~h:'.at~wa=:::s~th::e~v::.et::e::n::·n::a.:..ri::a.::n..:th=at~ ____ [25( bas nOt fully recovered. If these three men should make ( 
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(1] had worked with Sugarloaf Dolphin Sanctuary fora period 

[2] of time. 
[3] BY MR. LA BISSONNIERE: 

~] C: What's the date on that fax transmission? 
[5] A: The date on this is April 24th, 1996. 
[6] C: And who is she signing on behalf of? 
[7] A: She is sending it on - actually, it's not 
[8] signed. It's just a memorandum. But there's a copy to 
(9] Mr. O'Barry, and it's addressed to Dr. Cruz. 

[10] C: But in the portion that says from, what does 

[11] she say? 
[1~ A: She says Kathleen Brooks, Board of Directors, 
[13] Sugarloaf Dolphin Sanctuary. ' 
[14] C: How did you obtain a copy of tItis? 
(15] A: It was sent direcdy to my office from the 

(16] Dolphin Project. 
[17] C: The Dolphin Project is Mr.O'Barry's 
118] organization? 
[18] A: That's correct. 
[20] C: What in general waS this letter saying? 
[21] A: Well, the letter waS really, you know, 
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[1] their way out of Perky Creek into the back country and 
[2] perhaps out into the Gulf, there is no telling whether 
(3] or not they will be successful in finding a sufficient 
[4] number of fishermen who will recognize that they are not 
[5] wild dolphins and will feed them." 
[S) C: What's the date on this fax transmission 
I7J again? 
[8] A: It's dated April 24th, 19%. 
19] C: Approximately, when in time is this relative 

[10] to the approximate release of iIle dolphins? 
[11] A: This is less than a inonth, about a month 
(1~ before the release. 
(13] C: Did you proVide some form of written response 
[14] to Uoyd Good based upon the letters that had been sent 
[15] to you? 
(16] A: Yes, we did. 
(17] C: Showing you what's been marked as Agency 
(10] Exhibit Number 30 for ideiuification, do you recognize 
(19] that? 
[2OJ A: Yes, I do. 
(21] C: What is it? 

~ pleading for some - asking Dr. Cruz to back off from " ~ A: This is a letter addressed to Mr. Good at the 
[23] some documentation he proVided to the State that they , 
[24] had asked the State t6 intervene on their behalf for the 
[25] dolphins and needed Dr. Cruz to proVide some - he had 

[23] Sugarloaf Dolphin Sanctuary signed by the acting 
[24] director of my office, Patricia Amantanio. 
[25] C: Did you participate in the drafting of that 
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[1] letter? 11 

[2J A: Yes, I did. 
~ 13] Q: What ~as the sum and substance' of the lerie~? ' .. 

iI ..'" , , 
[41 A: The sum and substance was that we were v~ry 

il ,'" 'I. " 
[5] concerned about the deteriorating situation. We were 
[6] concerned ~bout what would haPPeilto tbe'do]phins.And 

Ii . '! • 

(7] we were asking for an assurance that they would. not 
/'] release the dolphins without a permit. And this was in 
[9] pan to try t~ clarur the situation and get some ' 

I . 

(13) Q: Who eJ,id you get that fl'sponse from? 
(14) A: We re2eived a response from Mr:Good. 

[10] statement of responsibility on their pan. 
Ii ,,_, • 

/11] Q: Did Y9;u receive wrinen response? . 
[12) A: Yes, we did. 

Ii j 

'I '. < 

(15] Q: Specifically, when in time did that happ~n? 
tl . '. '".. .'" , 

(16] A: That same day. . 
II ' 

(17] THE COURT: How many days? ,',' 
II . 

[IS) THE WITNESS: The same day. 

(I] BY MR. LA BISSONNIERE: 

I2J Q: Y,;m previously t~stified that on April 25th, 
P] J 996 you provided Lloyd Good with a letrerresponding to 
/4] co,!cerns that you had as to what was happening at 
/5] Sugarloaf during that time frame, correct? 
(6] 

I7J 

['] 

[9] 

A: That's correct. 
C: Did you receive a wrinen response from him? 
A: Yes, we did. . '. 

Q: Showing you what has been marked as Agency 
(10] Exhibit Nu~ber 31 for identification, do you recogniZe 
[11] that? 
[12] A: Yes, I do. 
(13] Q: What is it? 
[14] A: This is a handwrinen len~r from Mr: G60d 
[151 addressed to 'NMFS dated April 26th: J 9%, 
116) 

[17] 

f18] 

C: It's relatively short? 
A: It's very shon. ., ' .. 

n ,.; , ,'r' 
[1~ MR. GOOD: Excuse me, Your Honor. I don't [19] 

" 

Q: Would you read'the highlighted section. 
A: "NMFS continues to claim that a permit is 

(2~ know what legal rights I have. ~ulthe preceding three {201 needed to free dolphins but will not say why or how one 
·1 •. ' ~,. • 

(21) or four lenerS that were faxes or memorandums cOming (21) can be obtained. Although I would love to have received 
,(. " - '. . . 

(221 from Kathleen Brooks, none of thO'se leners were (22) a permit from your office, the need for the dolphins in 
(23) fuctual. I knbw this for a fact as a witness in the [231 my care who wish to be free has to be my paramount and 

II . I' . h -
(24] case. And as,lffiY own represen~t1~,e. .me~,~. IS t -e're. [24] only concern. Our bureaucratic chess ~tc.h, has reached 
12~5:'..) ~a~n,!y...:wa:::cy~tl::la:;·t:.:l:.:h::· a:.v:.:e:..:a::..::Ie~ga;::::l..:re.::..:c.::o,:u=-rs:;e:...t::o:..:.::sa::.:y:...t=h::a:;t-,l-,k::n=o:..:w,-__ (25) its ethical and humanitarian time limit." 

Ji 
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11] that these 1~ltterS are not true; and ca~ I show this .. ~~ 
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[2J evidence? ,\ . . 
~I THE COURT: You are definitely going to have 
(41 an opponu~ity to say that. But this is now the 
(51 opponunitJiiwith this witness. She is identifying these 
(61 - we have heard the way she got them. You are going to 
(7] have a chan'be to ask her any questions you want in about 

il . 
(8) a feW-minutes as SOOn as this is over. 

II ' .; ,r 

~I MR. GOOD: Am I correctly assuming these fucts 
(10] we have heiird, the previous ones have been entered into 

i' . 
{11] evidence? it . 
(12) THE COURT: No, they haven ~ been entered Inca 

II • , 

(13) evidence. TIley have been marked. These are being 
II, .." • ' 

(14) identified. They are not being marked into eVidence 
(151 untillater.Al that time I will bring up each one of " 
(161 these eXhibits and ask for objections, then you can 

I)_ " 
[17] object at that time. " . 
[18] MR. GOOD: Thank you very much. 

Ii· ' " 
[161 MR. O'B~,RRY: J would like to request a 
(20] five-minute break. 

I' , 

{21] THE COURT: All right. Let's take about ten 
. II - • 
-~ minutes. We' are in recess. ' 

I . ..,1[23] (Where'1pon, a short break was taken.) 
(24] THE COURT: We will go back on the record. 
{25] Mr. La Bisso'hniere, go ahead. 

II 

/1] Q: In light of this lener and what had recently 
{2] 'happened ~t Sugarloaf, was NMFS con~e~ed about the" 
13] situation within,the sanctuary? 
14] A:\"es. we were very concerned. 
[5] C: Would you summarize your concerns. 
(6] A: It appeared that the situation had totally 
(7] deteriorated. There was, you know, no one reasonable 
/'] for us to talk to.And we had to take so";e ~ction. 
~] C: Were you concerned about the welfare of the 

(10] animals based upon the information that had been 
(11] provided to you? 
[12) A: We were very concerned. Even Mr. o 'Barry who 
(13] had been very much ,involved with this project from the 
[14] beginning was expressing concerns about the animals. 
[15] C: Now in light of these concerns, what did NMFS 
[161 intend.tO do? 

• [17] A: We inten'ded to : well, we contact~d the . 
[18] Deparunent of Agriculture. We intended to work with 
119] APHIS to get the dolphIns out of harm's way. 
{20] Q: Specifically, what did you intend to do? 
f21] A: We intended to obtain a warrant for a seizure 
(22J of all three of the dolphins. . 
[23] C: On what authoriry wollId you have seized those 
(24] dolphins? " 
(25] A: APHIS was prepared to suspend Sugarloaf's 
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(1J license.And based ~il the' faCt that there would be no 
(2J license, in eifect.~e intended to proceed to' remove the 
~J dolphins because they would no longer be held m a 
\4J situation that met the Marme Mammal Prote<;i0n Act 
\51 requirement .. . ,.~ 

16) Q: Is there any specific language m' the MMPA 
f7I that authorizes you to do that? 
(BJ A: Yes, there is. 

~ .. ' 

ISJ Q: Can you briefly suminarize what that language 

[lOJ says? 
[11J A: The language says that if m consultation with 
[12] the Secretary of Agriculture we determme that the 
[1~ requirements of the law are !Io longer met that we. can 
[14J seize the dolphifls.And. one of those very dear, .. 
[15] requirements is to have an e.xhibitor's li~erise that's in 
[16) effect. ' 
[17] Q: Is it fair to characterize the decision to .' 
[18J seize the animals as a coordinated effon between NMFS 
119] and AP~? 
[2QI . A: Yes, it was. 
[211 a: W~re you able tos~ize all three dolphms as 
_. . '. 

[22] envisioned? 
A: No. we wefe not. 
a; Why wa5that? 

, . 
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[lJ a: What is it? 
[2J A: This is a stateme~t that was written by Mr. \..... 
1'1 Good in the Guest Comments Column published in the Key 

" , . , I ' 

[4J West Citizen dated October 20th, 1996, 
[5J a: So this was an editOrial that he had published 
['I in the' paper? 
[7J A: Yes. 
1'1 Q: And m that editorial, does he mdicate why he 
[91 released the animals when he did? 

[10) A: Yes, he does. '" 
Q: Would you read the highlighted' portion m the 111) 

112] editorial. 
[131 A: "Towards the end we Iieard rumors of a possible , , 

[141 confiscation; so I closed the gates mterruptmg the 
[151 gradual self-remtroduction the dolphins had been 
[16J enjoying, and Lutherand Buck were dumpedoffKeyWest 
[17] from a boat. I always swore. I would never do this to i 

i " , 

[181 dolphm, but at the timr it waS the only chance they 
\19J had." ,." , 

[201 a: So the d~lphms Luther and Buck were 
[211 ultimately release'd ~rom·S~;g.~loaf on May 23rd of 19%, 

, ,. . . . 
[22J correct? 
123] A: That's correct. 

- . . .. '. . I . 
[231 

[2'1 

[25] A: Unfonunately, the release took place before ' 
[241 Q: At th~ time o~ the r~lease, did either Good, " 

, [25J O'Barry, Sugarloar or the Dolphin Project possess a ' 
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[11 we were able to obtain that warrant and proceed with the 
I2l seiZure. 

, . 

1'1 Q: Subsequent to the release haviilg oc,:urred, did 
['J you come to understand why the release took place when 

[5J it did? ", 
[OJ A: Accordmg to statements made by Mr. Good and 
f7I the press, they had been tipped off that the seizure was . 
[OJ m the works. 
ISJ a: They weren't just statements m .the pn,ss, 

(10) though, were they? 
[11J A: .No. In this mornmg's statements as well. 
[12] THE COURT: In what statements as well? 
[131 THE WITNESS: This mornmg I thiilk there was a 
[141 statement similar - I heard mthe opeoiilg ~tement the 
[lSI fact that they were - that Mr. Good was concerned that 
[lOJ the dolphms would be seized and therefore proceeded . ' . ,', .': ): ~,' .' . 
[17] with the acuon to release. . 
[18J THE COURT: What was the date of the release? 
[191 THE WITNESS: The release was May' 23rd, and 
(20) this last letter was April 26th. 

[211 BY MR. LA BISSONNIERE: 

[22J a: Showmg you what's been marked as Agency 
[23J Exhibit Number 32 for identification, do you recognize 
[241 that? 
[251 A: Yes, I do. 

.r· 
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III scientiflc research permit authorizing the release of 
[2J those two dolphins? , 
[31 A: No, they did' not. 
14J Q: Had any of those four entities even applied 
[5] for a scientific research peimit relative to the ~le.ase 
[6) of Luther and Buck? 
f7I A: No, they did not. 
['J Q: At some p()int m time, did you move forward 
[01 with the seiz~ of the third dolphm Jake? 

1101 . A: Yes, we' did.' . 

[11J a: When did that seizure take place? 
[121 A: On June 7th, 1996. 
[131 a: This was the seiz~ that had initially been 
[14J envisioned for all ,three dolphins? 

A: That's correct. 

" 

[151 

[1'1 Q: This w-.. s a coordmated 'effon betw~en NMFS and 
[17] the National Marme Fisheries Seryice? 
[181· A: NMFS and APHIS, yes. 
[191 Q: I am sorry. I misspoke. That's correct. 
(20) And once agam, what was the legal basis upon 
[211 which that seizure took place? 
[22] A: It was based on APHIS's pending suspending .~ 

[231 Sugarloaf's license, and' they suspended it for 
[24J violations of the Animal Welfare Act for failing to 
[25] enclose the dolphiils and not providing adequate 
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~ (1] veterinary 6.re.And so with no license in place, they, (1] THE WITNESS: And Molly is now at the Dolphin 

,(2] no longer met the MMPA requirement; and we proceeded (2] Research Center.APlflS moved in to confiscate Molly 
-.I 13] with the seiiure. (3] following the seizure of Jake because APlflS - they had 

" ('] THE COURT: When did they do that? ~] the Animal Welfare Act does apply to pre-act dolphins. 
(S] THEWITNESS: The suspension ofthe license? (S] So while we couldn't take action,APlflS could.And so 
(6] THE COURT: Yeah. (6] following our seizure, APlflS came in and removed Molly , ' 

(7] THE WIT~ESS: I believe that was around the " :,' (7] and placed her at the Dolphin Research Center. So she 
(8] time of the release. It was a couple of days later, but (8] is doing well there now. 
(9] I don't have that date right at my fingenips. It was (9] THE COURT: I see. Okay. 

(10] in late May of '96. It took us several days following (10] BY MR. LA BISSONNIERE: 
" (11( that to get the seizure lined up. (11] Q: Once again, just for clarification, could you 

(12] (, BY MR. LA BISSONNIERE: (12] explain what you mean by pre-act dolphins. 
(13] Q: What about Sugar and Molly, were they seized (13] A: Yes. The dolphins that were in captivity at 
(14] as well? il ' ("] the time of the Marine Mamrnal Protection Act was passed 
(15] A: No, they were not. Both Sugar and Molly were (15] are exempted from the MMPA requirements. So we have no 
(16] pre-act dolphinSlThey are not subject to the (16] authority over those dolphins. And can't take any-
(17] requirements of the Marine Mammal Protection Act. (17] were unable to take any action with Molly or Sugar. 
(18] That's a spefific exception in the la", that animals that (181 MR. LA BISSONNIERE: I have no other 
(19] were in captivity in 1972 are not subject to the ("I questions. 
(20] provisions of that law. (20] THE COURT: All right. Gentlemen, now it's 
(211 Q: What tiltimately happened to the Navy dolphins? (211 your opponurtity. I think what we will do is, Mr. Good, 

II ' 
(22] A: We reScued the dolphins, and they were - (22] would you like to begin? 
(231 Luther and lake were transponed to the Navy.And the (231 MR. GOOD: Yes, Your Honor. 
12'1 third dolphin Buck was placed at the Dolphin Research (2'1 THE COURT: Okay. Pull that mike up to you so 

'!2~S]~C~e~n~t~er~.A~n~d~it~h~e~tra~n~s~::e::r-.:t::o-.:th::::.e.:.N.::a:.:vy,!-:.o:.:c::c~u::rre:.:.:d:..:in:::.:a=--___ (251 that we can hear.You may sit if you wish. 
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(1] letter dated June 13th, 1996. 
(2] Q: Now was Buck irtitially intended to go back to 

·1 
13] San Diego as well? 
1'] A: Yes, h~ was but was not well enough to travel. 
IS] THE COURT: What about Molly and Bogie and 
('] Bacall, what happened to them? 
(7] THE WITNESS: There's a whole other sad story 

• 
(8] relating to Bogie and Bacall that they were released by 
(9] vandals from the Indian River facility. There was never 

I' (10] il ' , .. 
(11] THE COURT: From the Dolphin -
(12] THE WITNESS: From the Dolphin Alliance. 
(13] THE COURT: From Sugarloaf? 

THE WITNESS: No, not from Sugarloaf. But (14] ;, 

(1S] they were moved by the agreement that was reached in 
(1~ August of '95. Bogie and Bacall were transferred to the 
(17] Indian River Lagoon to a temporary enclosure while the 

" (18] Dolphin Alliance was completing thl!ir application 
(10] process. Th~y never did abandon the plan to get a 
(20] scientific research penrtit for those two dolphins. And 
(21] they were _"about a month before the Sugarloaf release, 
,(22] Bogie and ikcau disappeared at night J:?ecause the fence 

IIwiJI' (23] was cut. And we were never able to find out who cut the 

12'1 fence. I " 

(251 THE COURT: What about Molly? 
i 

(1] 

(2] 

CROSS EXAMINATION 
BY MR. GOOD: 

Pago 233 

13] Q: Ms. Terbush, you said a number of times during 
('1 your testimony prior to the letters from Rick O'Barry 
(S] and Kathleen Brooks that you heard somethingoryouread 
(6] in the press or someone called you.I suppose if 1 was 
(7] a lawyer, I would have objected to those things. Who 
(8) were these people that were calling you, and who are 
(9] these concerned individuals? 

(10] A: ,Well, there were a number of people. I think 
(11] some of the calls were from APlflS directly. Some of the 
(12] calls were from Mr. Trout or others that had once worked 
(131 at the sanctuary. I think that when we received these 
("I calls not all of them were carefully logged, and we 
(1S] received the calls and proceeded to contact APHIS 
(16] enforcement officers if it was something that we needed 
(17] to check out. So we didn't act just on that. We wanted 
(18] to find out what the situation was and either through a 
(19( letter directly to you to verify or through a visit from 
(20] APHIS or our enforcement people. 
(21] Q: Were you aware at the time that Mr. Trout was 
(221 trying to get the dolphins from the sanctuary for 
(231 himself at his own dolphin faciliry at Key Largo? 
(2'( A: I was aware of that. I was aware that there's 
(251 an interest on the part of the Marine Mammal Conservancy 
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(1] to obtain those dolphinS. 

(2] Q: They;"'e still trying to give those dolphins 
[3] away. 

14] So that's one rderence by name that you , \ 

(5} mentioned Mr. Rick Trout who we know wanted the dolphins 

)6] for himself and basically Iud devoted his life to 
(7) deslt'O)'in8 the sanctuary project. 
[81 MR. LA BISSONNIERE: Objection.Assumes facts 

[;J not in evidence. 

(10] THE COURT: You are going to have to • that's 

(111 an allegation. But what is this evidence in this record 

['21 that would support that? 
1'31 MR. GOOD: I imagine I Will -

{14J THE COURT: You Will luve an opportuniry to do 

1'5] that. 

1'6] MR. GOOD: I will do that. His desire was to 
1'7] bring the sanctuary down.That was his method for 
118] getting the dolphins for himscH was to put pressure on 

(19J the sanctuary as were many others involved. 
BY lolA- GOOD: .. 

(21) Q: So when you say that you arc going to inspect 

{Z2] the sanctuary, actually, I was inspected over forty 

)23] times by APIllS personnel In a rwo-and-:t-II2If-year 
{241 period. All those reports arc good inspection reports 

(25] with the exception of one report onjaJce when he had a 

I'] maintenance concerns. We do have enforcement officers 
)2) that we ask to check out situations that may reflect 
13] Marine Mammal Protection Act violations. So there were 
1'1 some occasions when we contacted our enforcement office 
(S) to verify a certain situation, 

)6] Q: I think I saw that in there three times. 
(7) A: Ub-huh. 
18] Q: There were two areas you were doing 
[9) inspections that day. 

('OJ So basicaUy, aU of the information that you 
(ttl have regarding the sanctuary is 'either from APHIS 

1'21 inspectors - aU of that fhave the repons bere - or 
(13] from newspaperarticles or from phone caDs you are 
1.4] getting from people that you know for a fact want the 
I'S] dolphins for themselves; is that correct in assuming? 
1'6( A: Some of the people may bave had those 
('7] motivations. But our role throughout this process was 

(.a] to make sure the Marine Mammal Protection Act was 
1'01 adhered to. And the letters we sent and phone caDs we 
)20] personaUy had were to clarify those Marine Mammal 
12'] Protection Act requirements. The aUegation and 
)22) concerns about care and maintenance are not within my ' 
)23] pUrview. And While there is a lot of coordination 
(24] between my office arid APHlSbecause our laws complement 
)2S) each other, the issues regarding, you know, whether 
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('1 few scratches on hiril and one repon on Sugar. 
(2] ,MR. LA BISSONNIERE: I am going to object to 
131 that as weU. That also assumes fact that are not in 
141 evidence. 
lSI THE COURT: You bave to ask a question. 
16] MR_ GOOD: I can enter my inspection repom 
(7) as evidence. 
)II THE COURT: You can introduce aU that 
[VI evidence. I am going to listen to it, and I want you to 
['~ introduce it. But right now you are going to have to 
(tt] ask ber questions of what their testimony was arid wbat 
1'21 these docwnents say now. Or if you have.some docwnent 
1.3] you want to ask her a question about. go ahead. 
(14] MR. GOOD: You mean it has to be referring to 
I'S) a docwnent. the question? 
1'6] THE COURT: Oh, no.You can ask any questions 

1'7] you wish. 

('11 BYMR.GOOD: 
['01 Q: My question is does NMFS have any inspectors 
(2tJ] for facilities? 
1'2'1 A: No, we don't. 
)22) Q: You don't? 

I23J 

['24] 

)2S) 

A: We don't. 
Q: So you rely on APHIS inspectors? 
A: We rely on APHIS to inspect for care and 
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(1] there was veterinary care or anything like that were 

[2J issues that APHIS had to check into. 

131 Q: So you luve no firsthand knowledge of anything ' 
(41 at the sanctuary really? 
(5) . A: The only things mat we intervened wen 

(6) relating to the releases which we were c~nccrncd Were 

(7] violations of the act or could be.And 50 we wanted to 

181 make sure you understood that or that the sanctuary 

(VI understood tta.at. 
(10) Q: Have you eVer been there to the sanctuary? 

(1 tJ A: I was never thcrc while it W2S in operation. 

1'21 Q: Ok2y. When you were explaining the law there 
(t3] for the MMPA, the first illustration that you put up,. 

. .. [14] got a little contuse:d. Could .we go over that again? Is 

I'S) that possible? 
1'6( THE COURT: Certainly. Certainly. Why don't 
1'7) you go up there, 
(.6( THE WITNESS: Ok2y. 
1'01 MR. GOOD: It', sitting ri8Jlt there against 
(2tJ] the desk. 

12'] BY MR. GOOD: 
)22) Q: This was the explanation as I recall on why 
(23l National Marine Fisheries ~ (ec.ls they havc 

(24) jurisdiction over dolphin reintroduction, correct? 

(25J A: Yes, in part.1l\i.S is --
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[IJ THE COURT: Let me just pick Out that exhibit 
[2] because I r~member there was a wrinen.exhibit that says 

. .J II 

.. [3J the same thing. What exhibit is that? 
!i 

[4J MR. LA BISSONNIERE:Five. 
II 

[5] THE COURT: Okay. Let me get that for a 
[5] minute theril you can make that explanation. 

II 
[7J Okay. G<i, ahead. . 
[8J THE WITNESS: Okay. This is the section - the 
[~ Marine Man!Jma1 Protection Act had a prohibition on the 

[10] take of dOlphins. You have to harass, hunt, capture or . 
[l1J kill. The waf to get - if you are going to do an:, . 

,I 
[12] activity thatlnsks doing any of those activities, you 
[13J are taking,~y of those actions you need to have a 
[14J permit to aJcl,orize that taking. 

I' 
[15J ., ,i " BY MR. GOOD: 

. !I . th d' . 
[161 Q: So does It sayan ere - oes It mennon 

'I 
[17] release or reintroduction on that sheet? 
(18] A: It doesih't mention it on that sheet in those 

I [1~ words. j . '. 
[20] Q: Later ~s it Congress that made the language 
[21J that said YOllguys had authority over it? 
[22] A: ConsJiss suggested it in the language that we 
[23J reiterated in:lthose letters and that 'I read in testimony 
[24J that a scientific research permit would be the way to 

'I 

!25] proceed wit:~ the release, as was.consistcnt with our 
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[IJ thinking and with theirs and with the law as we aU 
[2] understood it, that when you hold an animal for public 
[3J display puqi6se you need to continue to hold it for 
[4J those purpo~es or obtain an additional permit to do 
[5J something ~ise with it.And so under this section of 
[6J the law, it e,!plains what you can do without an 
[7J additional phmit. There are some things you can do if 
[8J you hold ani~nimal for public display. 

" [9J Q: And release isn't there? 
[IOJ A: Releas~ isn't there. 

'I 
[l1J Q: So reJe\lse is not aUowed by its omission from 
[12] the act? :1 ' , 

[13] A: Right. 11 isn '!'aUowed without an additional 
[1"1 permit. But i,s we explained, it can ,be allowed under an 
[15] additional phmit; and the proper kind of additional 
[16] permit woui~ be a scientific research permit. 

II. d ' "t d' th ct? 117] Q: But the remtrO ucuon 150 name ID ea. 
!I 

[16J A: No. il 

[191 Q: As beiiig an aUowable procedure?' . 
[2OJ A: No. Th~re are many procedures that aren't 
[21J stated in the:lact.The biop~'dartin~ isn't mentioned. 
22] The stock assessments aren t menuoned. . 

..,r [23J Q: Is capilire mentioned in the act? . 
[24J A: Capt.Jl, is mentioned in the act. That's pan 

[25] of the definition of take. 

" 

February 8, 1999 

[lJ MR. GOOD: You can have a seat if you like 
[2J unless you didn't finish your explanation, . 
[3J THE COURT: Yeah, why don't you sit down. 
[4J That way it's easier to hear you with the mike too. 
[5J THE WITNESS: So we never said you can't 
[6J release a dolphin. What we made clear from the 
[7J beginning is that -
[8J 

[9] 

[10] 

BY MR. GOOD: 
Q: I was asking you about capture. 
A: Okay, Capture is a pan of the take 

[l1J definition, To take is to harass, hunt, capture or kiU 
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[12] a marine mammal. And harassment is any activity that 
[13] has the potential to injure a'marine animal or to alter 

. [14J the behavior. There are two types of harassment that 
[15J are level A and level B that are explained in the law . 
[16] And any actiVity that has the potential to injure a 
[17] marine malIl111lll is an act of harassment. 
[18J Q: Are there specific regulations that allow 
[1~ captures? 
[2OJ A: There are. 
[21J Q: Are there protocols written, anything in the 
[22J regulations that allow captures? 
[23J A: WeU, there are regulations that govern the 
(24] permit proce,ss siinnar to a release. If you were to 
[25J capture an animal, you would need a permit to do that . 

[lJ And that permit would authorize that capture. 
[2] Q: Would that be a scientific research permit or 
[3J a capture permit? 
[4J A: It could be either. You capture an anintal for . 
[5] purpose of scientific research or for public display 

Page 24' 

[6] like)oe and Rosie and Misha and Echo were both captured 
[7J for research purposes and then released for research 
[6J purposes. 
[9J Q: I see. 

[10] So there are two kinds of capture permits; 
[11J there's one that's a scientific permit, one that's JUS! . 
[12] a capture penn!t that you can go get a permit to capture 
[13J and catch one? 
[14J A: Right. Capture could be for either scientific 
[15] research or public display. 
[16] Q: I understand in the MMPA it says that it must· 
[17] be a wild stock assessment previous to any take; is that 
[18J true? 
[191 A: Yes - WeU, that's true. We need to be able 
[20] to determine that capture from the wild is not going to 
[21J harm the wild populations. 
[22J . Q: Now Dr. WeUs who is in attendance is doing' 
(23] such a study over in Sarasota; is that correct? 
[24J A: For doing search recaptures? 
[25J Q: No, I am talking about a population study, 
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(1) wild stock assessment. (1) researchee will gath« that infonnation from the reportS 
(2) A: Population stUdy, yes. (2) that we do or from other SOurces. 
p) Q: What other population studies ~re being don~ (3) Q: So aU the Navy dolphins were captured off \. 
(4) or have been done? ft) Mississippi; it wasn't necessarily a stock .assessment 
151 A: There have been numerous studies. The (SI done? 
(S) National Marine Fisheries Service conducted a lOt. of (6) A: Well, there was a stock assessment at the 
[7) population studies. We publish books that sUIJU!l3rize the (7) time.And we know that the taking of a certain number 
(8) stock assessment data. (8) of dolphins from that area woilld not exceed the amount 
191 Q: That's done with visual cues li!<e photo ID of (9) that we know that that population could withStand. So . 

(IOJ dor .. 1 fins or what? [10) we do make that - if we are talking capture, capture is . 
(11) A: WeU, many different methods. GeneraUy, the [11) something that in the ten years that I have been in this 
(1~ stocl< assessments are done by vessel surveys or a;,plane [12) job we have not approved any capture from the wild 
(13) surveys and then additional. underStanding of the . [13) pennits. It's something that's very rare these days. 
(14( distribution habitat use, that kind of thing is done . (14) But certainly anytime that we would approve an 
[15) through additional types of studies. [") application to capture a dolphin, we would make sure 
(16( Q: Has there been a study done off of Key West? [16( that the scientific infonnation we had about the area 
[In A: I am not sure - I am not really prepared to [m would indicate that that capture would be <lone in wild 
[18) give you a thorough explanation of our current . [") stocks. c . " 
[10) bottlenose dOlphin stock assessment, but I could get you (19) Q: What kind of permission does the U.S. Navy 
[2OJ that infonnation. [2OJ have to let their dolphins out on a daily basis? 
(21) Q: You don't know offhand whether - it's a pretry . [2') A: The Navy has scientific research pennits and 
~ involved process, is it not? ~ also a separate authorization through the DOD acts. 
(23) A: It is. [23] Q: They do? They have a pennit through your 
l2-') Q: To categorize and count the dolphins offshore1 (24) office? 

~[2=,-5)_.:.A:::..:I::..t .:::is:::.A:.:n::d::...:w::e::.::d::.o.:a~g~e::n::e:::ra:::l:.:st::o=-c=k=-=as=s::e=ss::m::e=n:::;t:::;. ____ (25) A: They have permits from our office, yes. They 
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II) I think it's around 40,000 dolphinsthat.are in the 
(2] ~ntire southeast area.And we have a stock assessment 
13) report that sununarizes the data that was gained, but 
ft) that data was coUected under a number of different 
!Sl scientific research pennits. 
[OJ Q: Has it been done off Mississippi that you know 
[7) of? . , 
18) A: Yes, there have been population studies of the 
(9) bottlenose dolphins throughout the southeast. And there 

[10) are studies that relate to the Mississippi area. 
[11) Q: Off of San Diego and Hawaii as well? 
[1~ A: Yes. h's different species of dOlph~ " . 
[13) different types of dolphins in those areas.' 
[14) Q: And that's the National Marine Fisheries 
(15) Service does these stocl< assessments? 
1'61 A: Yes, we do. 
(171 Q: Why did you request one of these assessments 
('61 for the Bogie, BacaU pennit? 
('OJ A: We .don't do assessments specificaUy related 
[2OJ to a particular pennit action. We will review the 
(21) assessments and determine whether the specific taking 
~ that's proposed under the pennit will have an effect on 
(23) the population as a whole.And we do that. But we 
(24) don't every time we receive ,a permit - we don't do a 
(25) specific stocl< assessment. We reaUy do expect that the 

(I) also have a separate legislative authoriry to capture 
(~ dolphins, But any captures that they do - again, they 
13) haven't done any in many years.· 
ft) Q: Not since '89? . 
!Sl . A: Vb-huh, 
(6) Q: No permits for the captures since '89, so ten 
(7) years ago, right? 
(8) A: Right. But any captures they do tinder a 
(9) permit or under their DOD authorization need to be 

litO] consistent with the population studies that we have. 
[11) Q: Right now talking about their open water work, 
[12) their daily releases of dolphins -
[13) A: Okay. 
('4) Q: - that have resulted in,l think, 21 leaving 
(15) their care and swimming oft into the wild, they have a 
(16] separate permit for that from your office? 
['71 A: Not'a recent permit, But permits allOwing the 
(18) capture of those dolphins for research purposes Or for 
('OJ defense operational purposes were issued with the 
(20) understanding that there may be some inadvertent 
[211 releases, And the Navy will try to get those dolphins 
~ backs. There have been other inadvenent releases; and 
(23) in aU those inStances, our response to the permit 
[241 holder has been that it's their responsibility to get 
(25) those dolphins back into a safe situation. 
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[') Q: So you, have to admit, though - you have to 
[2) concede thJi in the process ofthe Navy's request that 

....." (3) dolphins will be released into the wild? . 
~) A: I thinkthat is a reality and that some of the 

II 
[5) - in making those authorizations, either Congress 
[6) directly through their DOD authorization or the permits 
[7) we have issued take into account that risk. 
[') Q: Okay. So the same risk of disease 
(9) transmission: genetic mix~up -

" ['~ A: It's a concern. 
[11) Q: - ther are all ordinarily present in the Navy 

['2) operations? Ii 
['~ A: Yes.' 
[") Q: And they were operating out of Key West and 
['~ San Diego aJd Hawaii for the last thirty years pretty 

(16J much? 
[.n A: Well, the Marine Mammal Protection Act hasn't 

" th . ['8) been in effect all at nme. 
['8) Q: Since 1972 they have been operating? 

iI 
(20) A: Yes. 'I 
[2') Q: And their rules and regulations would be 
[22J applied - I ~sked you for regulations and rules, . , 
(23) protoCOls.T~ere are no regulations, rules,protocols 
[2') the Navy has, worked up that allow them to release' 
',~ dolphins into the wild every day? 
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[') A: They have scientific protocols and they have 
[2) training prot~COIS for recovering dolphins, but I'm 
(3) really not farrimar with all of them. I think this is 
~) something that would have to be directed to them. 

o ' 
[~ Q: But in the way of precedence, something you 

I 
[6) could give me to work on? 
[7) A: Yes. They have scientific research 
[') authorizatioAs. The operations that they undertake do 
(9) have certain,risks, and those risks were considered by 

['~ us and hy Congress in giving them the authorization they 
!I' . • 

[") have. But their authorizations are not for release. . 
['2) Any acciden!"l- you know, permanent release. Any such 
['3) release that happens is accidental. 

'I 

[") Q: But it would have been something to go on; it 
. I 

['~ would have been a place to stan with perhaps? , 
" h' d ['6) A: The information that they ave game ,yes, I 
'I 

[.n would think. 
['8) Q: Now yilU mentioned there were two release 
['9) permits give~ by National Marine Fisheries Service; is 
(20) that true? ' 

'I 

1'21] A: Yes, that's true. 
'I ,. 

2) Q: And Jo~ ~nd Rosie is one of them? 
~) A: Yes. , 

[2') Q: I recall:~ting to you at one point and you 
~ saying thatJ&e and Rosie wasn't going to be used as 

I . 

[') precedent for future releases. 
(2) A: Well, there were some problems with that 
(3) project in that the data that came out was not all that 
~) useful for scientific purposes. 
[~ Q: So that wasn't precedent either? 
[6) A: No. We have been learning more each year as 
[7) this issue has been looked into. 
[') Q: Now the release permit that Dr. Wells got, 
[9) that wasn't actually a release permit, was it? That was 

['~ written into the capture permit? 
[11) A: It was a scientific research permit for the 
[.2) capture and eventual release. 
['3) Q: So it was all in the same thing there? 
[") A: Right. 
[15) Q: So it wasn't really a release permit in the 
(16) same-
['7) A: Per se. That was pan of it. 
[") Q: It was both? 
['9) A: Uh-huh. 
[2~ .Q: All right. So the one ,- actually, that's not 
[2') a precedent? 
[22J A: It's precedent. Everything that's happened is 
(23) a precedent, but it doesn't mean it's model. 
(24) Q: It has no value? 
[2~ A: Or something that we can really use or want to 
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[') replicate in exactly the way it was done. 
[2) Q: What about marine mammals stranded? They are 
(3) taken for a brief time in captivity, and they are put 
[') back out in the wild. Aren't there a list of protocols 
[5) for these kinds of activities? 
[6) A: Yes, there are. And I don't - that's under a 
[7) different section of the Marine Mammal Protection Act, 
[') Section 109. 
(9) Q: But we are in the same ball park here as 

['~ releasing marine mammals back into the wild. The only 
[11) difference is how long they have been in captivity, 
['2) basically. 
['3) A: There are many other differences too. But 
[") there are some things about releases of stranded animals 
['~ that infonn what we would want to do with long-tenn 
[") captives. 
['7) Q: But it's something to stan with. 
['8) There are some protocols National Marine 
['9) Fisheries Service has as far as going back into the 
~ wild? 
(21] A: Yes. there are some. 
[22J Q: You didn't include those when I asked for 
[23) protocols? 
(24) A: I don't think that - they are just now being 
~ made final. 
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111 Q: What year was it that Tec,hnical Repon Number 
121 1549 came out, do you recall? 
131 A: 1993. 
14) Q: That's been six years. Has National Marine 
15) Fisheries Service released any protocols or regulations 
(6J or guidelines on uJeasing marine mammals to date? 
III A: No, not for captive animals because that 
18) really isn't our job. 
191 Q: Well, so there's stU! no regulatory remedy; , 

1'0) there's no avenue by which thisprocess can be done or 
111) sanctioned? 
112) A: Well, there is an avenue; and that is to 
1'3) develop protocols.And we '~re willing to help with that 
114) through the scientific research pe~t process. 
115) Q: And when you get these pemllts sent to' you and 
1'6) you send them offforpeer review, who do you send them 
[17] to? . 
118) A: We send them to the public through the Federal 
1'9) Registerto the Marine Ma~l COmmission fo'rreviewby' 
/2IlI scientific advisors.And we send them to other exjiertS 
(21) that might be able to help us detennine what action we 
(22) should take on that case., . , " 
[23J Q: Most of these people are from within the ' 
I"') captivity industry, are they not? . 
[2SJ A: Well, I wouldn't say so'.We are Usually 

111 people-
121 Q: But some of them are? 
{3) A: Some of them are, 
(4) THE COURT:}USt a minute, Mr, Good. Let her 
(SJ finish. She hasn't finished. ' ' 
(SJ THE WITNESS: We tum to expens.And , 
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III generally for scientific research pemllts, the people we 
[8] tum to are scientists. . 

191 BY MR. GOOD: 

110) 'Q: And scientists work within - there's 0I'iY one 
1"1 industry; there's only one eStablishment for marine 
112) mammals, and it's the captivity industry? 
113) A: Well, there ~re many sCientists that work with 
1"1 marine manunals in university s~ttings, in other 
115) laboratory settings.And we work with all of them. ' 
116) Q: But they are captive dolp~inS, though, are ' , 

1'71 they not? 
118/ A: Some of them, 
110j Q: Aren't there also members from the tuna 
/2IlI industry on the Marine Mammal COmmission? 
(21) A: I'm not sure. I don't think currently tI!ere 
(22) are. 
[23J Q: But there have been in the past? 
/241 A: There may have been some in the past. 
(25) Q: And these are the people that our pemllt is 

, : .. ' 

11) Sent to for peer review? 
I2J A: The scientists that have been chosen I;ly the '-... 
[3) Marine Mammal Commission, yes. 
14) Q: When you issued the Pemllt Number 896 with the 
15) sanctuary, were 'you aware that the amendments were 
rei coming out for the near future? 
III A: We knew it was a possibility. 
18) Q: And what would'have happened if we waited 37 
19) days and the amendment came out, would we still have 

110) needed a permit to hav,e dolphins? 
111) A: Probably not: There woUId have' bee'n a 
1'2) separate authorization that we would have had todo 
113) having determined that you met cenain requirementS. 
114) Q: So all we neecied was really o~ APHIS license? 
115) A: If it' had been after the act, possibly, 
116) Q: Thiny-seven days later? , 
1171 A: Yeah, possibly. ' ' 
1'8) MR. GOOD: And we !>ad the APHIS license, Your 
119) Honor, since September 17th, I believe, of the previous 
1201 year. 
/211 BY MR. GOOD: 

(22) Q: Was there ever a flfle issued to the Navy for 
(23) the transfer of the dolphins to the Epcot Center? 
['24) • A: There were discussions and correspondence 
[2SJ exchanged. The Navy'apologized for what they had done 
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111 and agreed that they woul" never do it agaiit, and that 
~) was deem~dsufficient in this case. 
11) Q: So for $40,000 can I say I am sorry? 
14) A: Well, it was sligh,t1y differe'nt - quite a 
151 diff~rent situation, let'S say. The Navy had not held 
I')' those animals for purpose of public display. Th~y held 
III the,m under a scientific research permit.And what they 
(8) told .:.s was that it waS a temporary breeding loan, and 
[lII they have since ~sked to hav~ th~ animalsretum~d to 

110) the Navy's inv~nt~ry, ~nd that is happening. So it's a 
111) different situation. We are talking about tr;lnsferS for 
[12] public display. 
/13) Q: Did National Marine Fisheries Service'issue 
114) recapture permits for:'Buck and Luther when they were 
115) released? 
116) A: We issued a letter to - we were involved in ' 
1171 the rescue elfons ourselves. We have authority under 
(18] Section l09H to rescue marine manunals. We' issued a 
1'9] lener to the Navy a;"thoriz~ them to assist in the 
(20) rescue effon, But it's something you should - I know 
(21) you need to talk a,bout .it. 
[Z!I Q: A lot of local facilities in the Keys they 
(23) have - actual facilities in th~ Keys are very unique, 
(24) are they not? I mean, otherwise, the dolphinS have to 
(25) either be irrthe floating pens in San Diego's Navy or 
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[IJ they are in the steel tank or concrete tank? The 
121 Florida Keys' are acrually the only open water dolphin 

-..I [3J facility in the country; is that right? , 
[4J A: That's ~orrect.As far as I know. 
I~ Q: And D81phin Research Center has a policy that 
16] when there's a hurricane alen they actually drop their 
(7J gates, and thF dolphins are allowed to come and go for a 

18J period Ofti~e so that they won't get a tree falling on , 
(9J them or crushed up against the, fence or something like 

IIOJ that. And fora while the Dolphin Research Center was 
II1J an open water swim - their dolphins a great deal they do 

" II~ commercials and movie shoots and so fonh.And they 
I13J open the galbs,let the dolphins swim. And they 
[I4J advenise in the literature that the dolphins are free 
11SJ to come and,go, that they are there by choice. So they 
(16J have a Scien~c research permit from National -
1171 MR, LA BISSONNIERE: I am going to object. 
[18) This is assuming factS not in evidence. 
[IOJ THE COURT: Which facility are you talking 

'I 
(20] about? II 
(21J MR, GOOD: I am talking about our neighboring 
(22J Dolphin Research Facility where Molly and Buck are being 

(23J held, two d'11phins in the sanctuary. 
(24J THE COU~T: You can ask her if she knows 

'25J that. Go ahead. 

IIJ i' BY MR. GOOD: 
(2J Q: Do the'~ have a scientific pe~mit for release 

[3J of dolphins?,[ 
~J A: No, they do not. And I am not aware of those 
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[~ situations. Tliey are under the Animal Welfare Act the 
I6J dolphins ne~d to remain enclosed. 
(7J Q: Well that's an interpretation, is it not, of 
18J the act? That's not really what the act says? 
(9J A: That's l'>ne of the standards under the Animal 

" IIOJ Welfare Act. But again, I am not an expen on that. 
II1J MR. GOOD: There is no expen on - I am sorry 
II~ to interrupt. There is an expen with liS for APHIS. At 
I13J what point do I enter in my opinion for the 
II4J interpretati~'n of APHIS regulation? 
115] THE COURT: You are going to have a chance to 
116] testify in thi~ case. That's whenyou can give your 

1171 opinions. !i 
I"J BY MR. GOOD: 

1101 Q: Okay. So it's not a question th,at you know? 

(20) A: No. :: 
(21J Q: I can't'ask you that right now, 

'I .. 
"l So the language of Congress asks National , 

~(23] Marine Fisheries Service in 1993 or whenever it was that 
(24J language that you stated to me a couple of times when I 
(25] asked for a letter of redemption, you asked me for this 

I! 
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IIJ language that says the conferees direct the Navy to 
121 cooperate with the Secretary of Commerce and the MSC in 
[3J developing rigorous protocols for the animal releases. 
[4J And that still has not been done? 
[SJ A: ,I'm not sure what the Navy has done. No, I'm 

I'J not aware of anything. 
(7J Q: They have done Technical Repon Number 1549. 

[8J right? 
(OJ A: Right. 

[IOJ Q: Where the Congress gave them half a mimon 
II1J dollars and they had a conference in Albuquerque new 
[I~ Mexico, I believe, and came up with a 5050 repon.And 
II'J the repon at that time there had only been one permit 

II4J wrinen by National Marine Fisheries Service for 
I"J release; that was for Joe and Rosie, correct? 
II'J A: That was the Misha act also issued before 
[171 that. 
I"J Q: That was actually a permit wrinen for release 
IIOJ that was a capture permit? 
(20J A: Capture and release was all pan of it. 
(211 Q: Who was the person in charge of the Joe and 
(22) Rosie release? 
[23J A: Well, it was the Orca group. And Rick O'Barry 
[2.) was one of the principals. He was the coordinator of 
(251 the research there. 
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IIJ Q: Was Rick O'Barry invited to the meeting in 
121 Albuquerque? 
(3) A: I don't believe so. But again, I didn't have 
(4) anything to do with inviting the members. I did have a 
ISJ member of my staff participate in that conference. 
I') Q: That conference was - well, do you know anyone 
(7J that wasn't pan of the industry that was there at that 
(8] conference? 
(9J A: I'm not sure how to characterize some of the 

110J people that were there. It really isn't something that 
111) I have an opinion on right now. I think there were a 
II2i number of groups represented there. 
II.) Q: I see. 
114) Were any flies ever charged for the release of 

('5] Bogie and BacaU? 
116] A: Could you repeat that qU,estion? 
1171 Q: I just mispronounced my words. Were there any 
I") charges flied? 
II~ A: No, there were no charges filed because we 
(20] never learned who was responsible. 
(21) Q: The dolphins were in the care of the Dolphin 
(22) Alliance. You had somebody that you know? 
(23) A: Well, we directed the Dolphin Alliance to 
(24) anempt to find ~Bogie and Bacal! and to rescue them; and 
(2SJ they did make efforts in that regard. 
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[1J Q: So if we had done this at night, we probably 
[2] wouldn't be here today? 
[3] A: I don't know. 
[4J Q: At one point in your testimony today you said 
[5J that you get 'dolphins out of harm's way. That's why.1 
[~ confiscated them in the sanctuary. 
[1] A: Yeah. ' 

[BJ Q: Are you aware that jake just died last week -

[9] 

[10} 

[11J 

[12] 

A: Yes, I am. 
Q: ~ at the NaVy? 
Well, he is out of harm's way now. 

MR. LA BISSONNIERE:Objection. 

[13] Argumentative. 
[14J THE COURT: Objection overruled. Go ahead. 

[15) BY MR. GOOD: 
[16] Q: I have one more question, Ms. Terbush. 
[1n How did you help the Dolphin Sanctuary? 
[1BJ A: Well, I think that we were very responsive 

, 

[19j throughout the experiment to anSWer questions that you 

[20] had, to work with people that were working with the 
[21J sanctuary and were interested in following the process 
[22] that the law envisioned. 
[23] Q: That's how you helped us? 
[24] MR. GOOD: AU right. Thank you very much. I 
[25] have no funher questions at this time. Can she be 

[1J recalled - she is going to be'here for the entire -
[2[ THE COURT: Are you going to be here? 
~] THE WITNESS: Yes. 
f4] THE COURT: You have one chance. Everybody 
[5] has one chance to examine a witness;; < 

[6] MR. GOOD: One chance. 
[1J THE COURT: Why wonld you want to recall her? 
[8] MR. GOOD: I think I have asked all the 
[9] questions ttiat I might ask. 

[1OJ THE COURT: Okay. Well, this is your 
[11J opponunity to ask other questions'now. 
[12] MR. GOOD: I have all the questions'that I 
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[13] have written down asked. It's just in the course of the· 
[14] hearing if I come up with more I was curious if I could 

[1~ recall her. 
[1~ THE COURT: Okay, Well, let's deal with it ' 
[1~ then, If there's something major, then maybe I Will 
[.8] make an exception. But normaUywhen somebodyisonthe 
[19] stand once, that's it. Otherwise, cases go on forever 
[20] and ever. 

.. , 
[21] 

[22] 

MR. GOOD: I understand that: 
THE COURT: Okay. Mr, O'Barry, it's yoUr 

[23] turn. 
, FURTHER CROSS EXAMINATION 

BY MR. O'BARRY: 

[1[ 
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Q: Ms. Terbush, you talked about when the Cold 
[2[ War ended the Congress asked the NaVy to have a 
~J conference, half-a-million-douar conference I think it 
(4] was, in New Mexico to decide whether these dolphins 

[~ could be released or not into the wild.And you put a 
[~ lot of stock, as you say, into their fmdings.Are you 
[1] a ware that all of those people are pan of the captive 
[BJ industry whose jobs are dependent on those very same 
[9J dolphins? Were you a'ware of that at the time? 

[10J A: I think that people that were pan of that 
[11J panel had different affiliations. I don't think that 
[12] that changes what they recommended. As I have said, you 
[13J know, I don't - we don't necessarily consider that 
[14J repon to - you know, not every release has to meet all 
[15J of the requirements that they laid out for their 
[16J dolphins. But it does provide a good staning point. 
[1~ 0: It does. 
[1BJ And did these expertS provide you with any 
[19J empirical scientific documentation to substantiate this 
[20J claim that they cannot release dolphins back into the 
[21J wild and,'therefore .. they must take care of them as they 
[22] say for the rest of their lives? 
[23J A: That is really - we do not believe that there 
[24J is no - I mean, we disagree that the only option is to ' 
[2~ keep dolphins in captivity for the fest of their lives. 
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[1J I think there is room for release projects. 
[2[ Q: I am 'surprised to hear you say that today 
~J because I have never heard that before or had any 
[4] indication that that was true. 
[5] So they have never really provided any 
(6l . scientific documentation to substantiate this claim that 
[7] it can't be done? 
[8] A: For their dolphins? I think -
[9] Q: For their dolphins. If the conference says 

[10] let's see if we can get'rid of some of these dolphins 
[11] and the Cold War is overand they deliver this repon 
[12] that you alluded to th'ree or four or five times and I'm 
(13) wondering if you have any empirical scientific-
[14J documentation to substantiate that, if they provided you 
[1~ with any - if there is anything to substantiate this 
[16] claim that it can't be done or should be done? 
[17] THE COURT: Under they meaning the NaVy? 
[18] MR. O'BARRY: When we say the NaVy, , 
[1OJ incidentally, Your Honor, we are speaking of a civilian 
[20J contractor who works for the NaVy and makes a lot of 
[21] money by keeping this programgoiJig.They had a meeting 
[22] behind closed doors in New Mexico, and they decided it 
[23J can't be done. So NMFS backs them up. '-
[24J MR. LA BISSONNIERE:ObjeCtlon.This is 
[2~ assuming'facts not in·evidence. 
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[11 a permit for the so-called Dolphin Research Center to [1] MR. O'BARRY: Conflict of interest between the 
[2] captive ind~~ deciding th~t people like .myself who 

..,; p) are oppose~i are not invited or not allowed to 
[4) participate, can't object to it. They are pushed,out of 

(5) the process·:I.. . 1.' 

[~ THE COURT: Okay. Now you are going to have a 

)2) transfer - Let me ask you this. Did you issue a permit 
(3) to the Dolphin Research Center to involve one of their 
~) dolphins and trallspon their, dolphins to St. Thomas to 
[~ participate in a movie? 

.C·l 

[6) A: I don't recall. 
[7) chance to t~~ify. But right ndw wi: have her on the [7) Q: You don't recall? Well, I handled that 
[8) stand. So I appreciate you asking heiquestions. • [8) dolphin that was used; and it was swimming freely. And 
[9) MR. O'BARRY: All right. I will move on.' [9) it's advenised - the poster shows .the dolphin in the 

[10) Ii BY MR. O'BARRY: [10) wild. And everybody knows it. I'm sure you know it. 
[11) Q: When ~e Navy dolphins Buck and Luther ~en:; [11) B~i they are not in court. ~elective' enforcement ' 
[12) released into the wild, you have a problem with that [12) again., 
[13) because yo~I";'~It a take, and that's why we are here, .' [13) Uoyd was talking about your concern - or you 
(1"J in coun; is that correct? (141 were talking about your concern ~bout doing this Ii . 
[15) A: That's correct. [15) properly and getting a permit so that we wouldn't get 
[1~ Q: What Ii~ppens when on~ goes out and swims with [16) involved in gen~tic mixing oithe species. 

I' '.' 
[1~ wild dolph,ili,s and touc~es them and hangs out; is that a, [1~ A: That's one of the reasons. 
[18) take also? Ii , [18) Q: Yeah. But we all k"ow the Navy's dolphins 
[19) A: In somJ cases it may be. [1~ every, day are mixing with the wild population,Atlantic 
(20) Q: It may be or - I mean, can you explain that? [20] dolph~ with Pacific dolphins. And do you have a 
(21) A: Well, I fuink you know - . ' .,' (21) problem with that? . , ' , 

(22) Q: What is a take? Explain a take to us. (22) A: The Navy's activities are scientific research 
'I 

(23) A: A take is to harass, hunt, capture, kill or to (23) or - the Navy is not holding animals for public display 
(24) attempt to d~ any of those things. Harass is to - (24) purposes. 

'2~5)~Le~v::e::I.::B:..:h~a::ra:::;::~s::m~e::n:::t:..:i::.s:::to::.:::di::::·Sc:.tu:crb",--t::.h..:e..:b::ce"h"a"'V1"'·o:..:r..:o:..:f..:a'-____ 1 (25) Q: That's, not my question, Ms. Terbush. My 

~ I ~-
[1) dolphin, a wild dolphin, to -
[2] Q: So swuhmmg with them in the wild is a take? 

" , 
[3] A: It could well be. 

11 , • 

[4) Q: Okay. The reason I ask you is when I flew in 
[5) here I was o~ an airplane.And there was a hrochure for 
[~ all of the auActions here in Key West.And there are 
[7) twO advertis~d: Swim with Wild Dolphins.And I found 
(8) eleven more!There are literally hundreds of people ' 
[9J here who aJ involved in the take. Why haven't you 

[1~ brought any l1>f them to court? We all know this goes 
• II I .. 

(11] on. It's advertised on te eVlSlon. 
II d b th .... [12] A: We art: .,concerne a out ase actIVIties -

[13] Q:] am c~lncerned with selective enforcement 
[14) too.You are l::oncemed, but you haven't done anything 

, Ir --' 
[1~ about it. !I 
[1~ THE COURT: You are going to have to let her 

il . . .'. 
[1~ finish. You have asked heraquesuon. Let her fintsh. 

II .' 

[18) THE WITNESS: I think if you see any of the 
[18) dOlphins in the conditions that Bilck and Luther were in, 

11 ,."\. ! 

[2~ we would ddinitely take aetlon. 
'I 

[21) Ii BY MR. O'BARRY: 
'2J Q: Are yo~ aware of the movie caUed The Big 

!i' . 
~) Blue? !i 
~~ , ,. . . 

[24] A: No. ,il 
(25) Q: It was a'very, very popular movie.You issued 

iI 

[1) question is do you have a problem with that 
)2) scientifi~lly or ethically? " . 
(3) A: I think that it's imponant for the Navy to 
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[4) take whatever steps, and I believe they are taking steps 
[5) in order to minimize the impact. 
[6) Q: But they are mixing, and it doesn't seem to be 
[7] a problem. In other words, it's not such a serious 
18) problem that you would take them to court to stop it 
[1» because you are charged with protecting these animals? 

[10) Obvi6usly, it's not a problem. Then it's not a big 
[11) problem or you would have taken them to coun; is that 
[12) correct? ' , 
[13) A: It's a problem that is taken into. 
[14) consideration in the authorizations that they have. 
[15) Q: But not a ,big problem? 
[16) A: Depends on the situation again. 
[17) Q': Well, the si;uation is we have Atlantic 
[18) bottlenose_dolphins captured and takento the Pacific 
[18) Ocean where they are intermingIing with the Pacific 

, [20] dolphins.Manyofthemescaped;and we don't know what 
(21) happened to them, whether they are dead or alive. Why 
(22) isn't this a problem? I never did anything like that. 
(23) But they are not in coun; I am. 
(24) A: We are not accusing you of a genetic mixing. 
(25) Q: Yes, you were. I am sorry. But that was pan 
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(I] of-
I2l A: I am sorry. Go ah .. d .. 
J3J 'THE COURT: Mr.O'Barry -
(4] MR. O'BARRY: I just want to point out the .' 

IS] selective enforcement here again. 
('] THE COURT: Let me just give you a couple of . 
(7] my thoughts in terms of the Navy. ' . .. 

18] MR. O'BARRY: Yes, sir. 
(9] THE COURT: In the Coast Guard, for example, 

(10] they are responsible for maintaining the marine safety 
("] in the American Merchant Marine fleets. And in that 
(12] course of that mission, they are required to inspect oil · 
(13( tankers. We will say, for exampie, the Exxon Valdez'· 
(14] being an example. But they' don't have any power'to 
(IS] inspect the Navy tanker. They don't have any power to 

(18] inspect the destroyers or the aircraft carriers. And 
(17] the reason that is the case is because Congress has . , 
(18] established various pieces of legislation governing 
(IOJ various acts of our life.And one of those which is a . 
(20) unique one is national defense: And sometimes some 
(21] agencies don't have any power to do X, Y, Z over the 
(20) Army, Air Force, Navy and Marine Corps because it falls 
(23] within the Department of Defense. 
(24] MR, O'BARRY: I see. 

THE COURT: I don't know whether that's true 
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(I] here or not. It sounds like ii' is. That can't be 
I2l solved in a courtroOm. It can't be solved by any of us. 
13] It's a question for the United States. 
(4] MR, O'BARRY: I withdraw that question again. 
(S) BY MR. O'BARRY: 

{6] C: We were talking about Bogie and Bacall 
(7] earlier, twO dolphins that were captured, taken away 
(8] from their family and taken to Oc .. n Reef Club here in 
(9] Key Largo. Did your agency issue a permit to do that?' 

(10) A: Yes, the Agency, did. 
I"] C: Do you know that that's a private dub, and ·it 
112] has been ever since it opened? 
(13] I'm a native. I know that~ It'~ against tJie 

(I] C: My question is this. Why would you give a 
I2l permit to capture dolphins in the wild and take them to "
(3] a private club when you know it's against the 

, . 
(4] regulations? 
(S) A: The Ocean Reef Club, I reviewed that ' 
(6] appliCation. It was one ·that was approved'bdore I had 
(7] this role. But I did -
(8] C: But your office did do it? 
(9] A: I did have the file. 

(10) THECOURT: i.et her answer your question. 
111] THE WITNESS: There have been some changes in . 
(12] inteTpretation of the Jaw. There also have been some 
(13] changes in the managem.:ntofthe Ocean Reef Club and the 
(14( decisions that they had.And at the dine that the 
(1S] permit was issued, it was d~termined that they met the 

(18] test of being ope~ sufficiently for public display 
(17] because of certain tirhes tl,ai they w~re open to school 
(18J groups and members of the public. They later decided 
110J not to be open at all, and that may have be~n in part 

(20) because of the suggeStions you made to them. But it was 
(21] clear to us that they did not meet the 
(20) open-to-the-public requirement of the Marine Mammal 
123] Protection Act.And .'ifthey had not agreed to place the 
(24] dolphins somewher~ that did meetthose requirements,we / 
]2SJ wOl~d have taken some action. But they did agree that 

It] they wouldn't - They Ilad an option of either opening 

(2J their doors to the public and meeting the MMPA 
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[3] requirement or getting rid of their dolphins and placing 

{4J them in a place that did meet those requirements. And 

(S) that 'was arranged that my office-took to address that 

(6) Situation. 

(7l Q: Thank you. 

IS) Has your office also issued permits to caprure 

[9] dolphins from Florida waters and 'take th~ to an 

(10J amusement park in Finland, a discotheque in SWitze~land, 

(111 a shopping center at the Edmonton Mall in Canada? 

(12) A: There have ~cn permits issued· there were 

(13] permits issued,in the 1980's. 
(14] law to take dolphins from the Wild and give them .. 
(15] public display permit - a private club. Why·didn't·you 
(16] bust them for that? How cO,me you didn't take them to 
117] court? 

. (14). Q: Have you SCen any of those facilities? Do you 

("] A: We didn't take them to court. They agreed to 
(IOJ place their dolphins in a p;'blic display facility. 
(201 There were some differences - . 
(21] C: I did that. Bill Ms~ Terbush, I did that. I 
(20) pushed you into doing that for years and years and 
(23] years. 
(24] A: That was probably a vety good thing for you to 

(2SJ do. 

(1S} know what happened to those? 

(18] MR. LA BISSONNIERE: May the witness be 

(17] allowed to answer the question? 

(IOJ MR. O'BARRY: I am sorry. I stand corrected, 

(1~ THE WITNESS: No, I have,n't seen these 

(20] facilities. 
(21] BY MR. O'BARRY: 

(20) Q: You showed concern for these dolphinS. Why 

(23) hasn't somebody - I see them. I sec them all the time, 

[2"1 and I can tell you I wish yo~ could Stt th~m. I Wish 

[25J you could see th~ on~s in th~ discoth~qu~ ~t cam~ from 
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[2J he~. I wish :you could s~e them. 
...,I [3J How lon~ have you been at your job; you say 

(4) ten years? 1! 
II 

[S] A: Yes. ii 
[6) Q: Since the Marin~ Manunal ProteCtion ACt was 
[7) implement~d, how manyp~rmits roughly within a hlmdred 
[8J thousand h~~ your offic~ issued for the lethal take of 
I"J marine marrimals for so-call~d scientific ~search in the 

'I 
J10) Antarctic in 'particular or anywhe~? 
[111 THE COURT: I don't understand that question. 
[l'J Say that agal\' with the I~thal take. What does that 

" 1 !; 
113) mean. 11 

["J MR. O'BARRY: That m~ans going up to 
I' 

[15] Antarctica ~itb the Russian and American scientists and 
[18J shooting th~s~ marin~ manunals in the head with a .357 

" [1~ Magnum and cutting them open to see what they a~ 
[18J eating. And iliey do this to hundreds and hundreds of 
[19] thousands ofth~m.Th~y a~ not worri~d about it.Th~y 
[20) a~ not wodi~d about those marine manunals. Th~y = 

" ~lJ worried about the two I am trying to m~.Th~~'s 
[22J som~thing Jrong. The~'s something out of whack here. 

/I 

(23J THE COURT: Okay. What is your answer for 
'I 

(2A) this? li!1 

J'2SJ MR. O'BAF,lRY: The~'s literally hund~ds of 

-/ :: 
'I 

(tJ thousands. 11 
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~J THE WITNESS: I'm not su~ wh~re th~se numbers 
[3J a~ coming from. w~ hav~ issu~d a total of about mayb~ 

I' 

[4J 1,200, 1,300ip~rmits throughout th~ - sinc~ I 972. Th~r~ 
[SJ probably ha~e be~n som~ that inVOlve lethal tak~ for 
(SJ scientific re~earch purposes. 
[7) ji BY MR. O'BARRY: 

/I 

[8] Q: Th~y do. I hav~ th~m. 
'I 

I"J A: I don't'·hav~ thos~ statistics h~~. But in 
[lOJ any case, an~ taking for scientific purpos~ do~s go 
[11) through this"whole proc~ss and is only approved if it 
[12] meets the t~ins of bona fid~ research and minimizes the 
(t31 effect on th~ animals. 
["J Q: Has ydl,.. office ~v~r issued permits for th~ 

" [lSi gen~ral public in th~ Florida K~ys or anywhe~ or off 
[16J th~ ~et wheth~r th~y a~ drunk or sober to swim with 
[1~ dolphins in ih~s~ captiv~ faciliti~s? 

'I 
[18] A: Befo~llth~ '94 am~ndrnents, th~ 
["J Swim-with-the-Dolphin faciliti~s W~~ a conc~rn of 
[2OJ ours. And w~ undenook some regulation of those 

I' 
~lJ faciliti~s. But with th~ '94 amendm~nt, W~ no long~r 

Ii th· . d t22l have any mort: au onty over care, mamtenance an 

wi [23J captivity. ii 
[2<J THE COURT: Who do~s that,APHIS? 

II 

J'2SJ THE WITNESS: That's APHIS now. 
Ii 

{lJ BY MR. O'BARRY: 
~J Q: !fyou don't have authority, what am I doing 
[3J here? Why doesn't APHIS have me here instead of you? 
[4J A: Because th~ incid~nt that w~ a~ talking about 
(SJ h~re .was nOt something that occ=d in captivity. It 
[6) happened outside of the boundari~s of a facility. 
[7) Q: Because it was a take? . 

[8] A: It was a take. 
Q: But if you want to go out and g~t on on~ of 

{lOJ these cruise boats tomorrow and go swimming with them, 
[11J you a~ not going to a=st me for that; is that right? 
[12] A: Depends on th~ facts. 
{13J Q: How about if I swim with th~m in th~ Dolphin 
[l.J Riding Center down h~~ in Marathon, why isn't that a 
(15) take when I am hanging aU over the dolphins inside of a 
[16J cag~? Why don't you consider that a tak~? 
[1~ A: The law specifi~s that as long as animals are 
[18J h~ld in captivity according to the standards set by 
(19] APHIS that w~ have no jurisdiction. 
[20) Q: I se~. 

~lJ That's all I have. Thanks. 
~ THE COURT: Okay. R~direct ~xamination? 
~3J MR. LA BISSONNIERE:Very brief. 
[24J REDIRECT EXAMINATION 
[2SJ BY MR. LA BISSONNIERE: 

[lJ Q: Talking about th~ Navy, when the Navy 105<s 
[2J one of their animals, what do they do? 
[3J A: They repon to us that - weU, when they lose 
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[.J on~ from a captive setting like one of these inadvenent 
[S] r~l~ases, they attempt to ~capture their dolphins; and 
['J th~y notify us of the Outcome. 
[7) Q: So NMFS doesn't try to go after tho .. animals, 
[8J do they? 
I"J A: No. 

[10J Q: And that's becaus~ th~ Navy is doing that 
: [11J themselves? 

[1'1] A: Right. That's co=ct. 
[13J MR. LA BISSONNIERE:No other questions. 
[14J THE COURT: AJJ right. Thank you v~ry much, 
11S] Ma'am.You may step down. 
{10] I have got five past 5:00 at this point. So I 
[1~ think we will stOp, and w~ will begin tomorrow again at 
[18J 9:30. 
C1Qj We are in recess. 
[2OJ (Whereupon, th~ proc~edings w~r~ 
[21J concluded at 5:05 o'clock P.M.) 
~ 

[23J 

[2<J 

[25] 
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~ 

(231 

~] 

941' 

, I ' . 

It] that's scheduled is going to becoming from Mataihon. 
(2] We can make that· person available today; although, we 
~I would essentiaUy be cutting her testimony in half. 
14] Although we are very respectful of your time, with the 
lSI Coun's indulgence if perhaps there could be a half-hour 
(6] break. 
I7J THE COURT: Sure. Let me ask you this. Who 
(8\ are the witnesses that you intend to sponsor today? 
I'] MR. LA BISSONNIERE: The witnesses we will be 

(10] sponsoring are Naomi Rose, Roben Schoelkopf, Mary 
(111 Lycan, Chris Jarvis, Paula Flanagan, Mac Fuss - that's 
It~ Charles Fuss; that's his actual name - and Gregory 
(13] Bossan. 
I"] THE COURT: You have an ambitious program 
Its] here. 
It6] MR. LA BISSONNIERE:Well, ever optimistic. 
It7] Your Honor. 
Its] THE COURT: ) have learned after many years of 
(t9] conducting cas<:s that attorneys are generaUy a little 
1201 more optimistic in lenos of just - ) just have one 

. (2t( question. That should be the most -
~ MR. LA BISSONNIERE:Believe it or not, Your 
123] Honor, we are on track with what we expected. 
(24] THE COURT: Okay.You may proceed. 
(2S] MR. HOGAN: Your Honor, we would like to call 

!!:(2S~] _______________________ llt] Dr. Naomi Ros<:. 

Page 278 (2] THE COURT: Just a minute. Mr. Good, do you 
It] Thereupon, 
(2] The foUowing proceedings were had: 
13] THE COURT: Okay. We will go back on the 
1'1 record. 
IS] This is a continuation of the case, second day 
161 of hearing. The government was in the process of 
I7J pres<:nting its case. We had completed the testimony 
18] yesterday of the witness. And now we will begin again. 
191 Mr. La Bissonniere, go ahead. 

ItO] MR. LA BISSONNIERE: Good morning, Your 
(tt] Honor.Just a few preliminary maners.Just so that we 
It~ are dear, we offered for identification, ) believe, 32 
(13] exhibits yesterday. Would you like for us to move the 
I"] admission of thos<: now, or would you prefer to wait 
ItS] until the conclusion of the government's case? 
It6J THE COURT: ) generaUy wait until the end. 
(t7] MR. LA BISSONNIERE:Okay.Very good. 

, 118] Second thing we just wanted to point out to 
(to] you in tenos of our scheduling that we anticipate 
I2<JI witnesses running up until about 2:30 at which time we 
(2t] are going to need to put on twO witnesses that we need 
~ to put on today. One of them we will put on at 2:30 
123] should run for about an hour. Then another one is Dr. 
(24] Greg Bossan that could testify at 4:00. We hope not, 
(2~ but that could leave a half an hour. The next person 

(3J have a motion? 
I'] MR. GOOD: Yes, Your Honor.As far as the 
IS] admission of evidence,) understand) am gOing to have a 
18] chance to contest to that admission of evidence? 
(7] THE COURT: You will. 

18] MR. GOOD: However, yesterday while they were 
10] asking Ms. Terbush to read these things into the record, 

(10) they were being typed into some son of record. 
I"] THE COURT: Right. 
(t~ MR. GOOD: So at the point in time if some of 
113] these things are deemed inadmissible, is the record 
1"1' altered 10 exclude Ms. Terbush's testimony? 
lIS] THE COURT: No. That record is never 
It6] altered. What she is doing as the coon reponer is a 
It7] record. No one can alter that at all. Period. 
Its] MR. GOOD: )n fact, by allowing Ms. Terbush to 
ItOl read these things into the coon record, they have been 
t2O] de facto admitted inlO some son of record? 
(2t] THE COURT: No, that's not true. 
~ MR. GOOD: It's not. 
123] THE COURT: There are two different basic 
~J . types of cases. One is before a jury, and one is before 
(25] a judge. If this was a jury, you would be absolutely 
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(1J correct. The jury cowd never hear that if there was 
l . (2] any questio~ of admissibility. . 
~ (3J MR. GOOD: Yes. 

(4J THE COURT: But that's not the case here. SO 
(5J the federal fules are that when a judge is hearing the 
(6J case - I mean, whether she reads it or I read it - I 

II . 
(7] read that. In fact, last night I was reading those 
(8J things. If thh are not admitted, I am not going to 

(S] rely on that i,stuff. . 
(10( MR. GOOD: So if it was a jury or not, it 
(11J would be ydur - . 

'I • 

(12] THE COURT: If there was a jury here, it would 
(13J have to be 6.cluded befo~ they had heard.it. But with 
("J a single jud~e, he looks at it; and if it's not 
(15] admitted, he puts it aside. 

" (16] MR. GOOD: Thank you, Your Honor. 
(17] THE COURT: Mr.O'Barry? 

" 
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(1( years. These are handpicked archenemies who have been 
(2) well trained and well coached. And it's just real 
(3J difficl~t to let them beat up on me without having' a 
(4J lawyer. I can't afford to hav~ a lawyer to defend 
(5J myself to deal with these people. And if I can be 
(.J excused and come back and just pay the price, I will do 
(7] that. I'm not running away. I'm not declaring 
(8J bankruptcy. I don't have any money, but I will find 
(9J it.And I will pay his flOe. 

(10] THE COURT: Okay. Well, let's take a recess 
(11J here. I'm going to have an in-chambers conference with 
(12] Mr. O'Barry and Mr. Good and counsel. And we will go 
(13J off the record now. 
("J (Whereupon, an in-chambers conference was held 
(15] off the record.) 
(15] THE COURT: We will go back on the record. 
(17] Let me make a couple of conunents for purposes of the 

(18( (18J record.And then both the Agency, Mr.O'Barry and Mr. 
(lOJ like to entei a piea of nolo contendere which is a plea (18J Good may make any conunents they wish as well. 

MR. O'BARRY: Yes, Your Honor. Yes. I would . . 
(2OJ of no contest. I brought that up yesterday that I took (2OJ We just recessed for about ten minutes, and we 
(21J full responsibility for my actions. I don't know what (21J had an off-the-record discussion in terms of the future 
(22] purpose it s,frves to have this long line of my (22] of this case. Mr. O'Barry would like to have an 
(23J archenemie.s marching here and beating up on me for the (23J opponunity to discuss the case with counsel with the 
(24J next four oi five days. I would like to cut to the . (24J thought of possibly settling his end of it. I indicated 

( '2::5]~p~u~n:::is~h~m.:e:.:n:.;t,:! a:::n::d..:fi.:lD::d:.o::.u::.t:.w=h::at:.th=e:..fi"lD"e:.::is::.. _I _m..:e:...n.c.t1...:·o_n...:e_d __ (25] that that may be possible. But Mr. Good wishes to go 
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(1J yesterday th,at at the time of the release of the 
(2] dolphins I wanted to get them away from the Sugarloaf as 
(3J much as froln the Navy.And I had a gentleman's 
(4J agreement ~th Mr. Good that if he cooperated to let 
(5] them go I would be responsible. So although it may not 
(6( be a legality, but I am going to honor that gentleman's 
(7] agreement ~nd have to pay his fIDe as well. But I wowd 
(8J like to mov~ to that. I don't want to declare . 
(9] bankruptCY,:J'm going to deal with it somehow to find 

(10] the money tir do the jail time. But I don't know what 
(11J purpose it s<rves to try and prove something I have 
(12] already said ,there's no contest to. 
(13J THE COU'RT: But I have to make the 
(14) determinatibn wi~ regard to what the nature - You 

'I . 

(15] know, let's say you plead on this case. 
('6J MR. O'BARRY: Yes. , 
(17] THE COURT: But I'm going to have to decide 

" (18] what should be done in terms of the size of the penalty 
(1Oj and that kin~ of stuff. And I can't do that unless I . 
(20] know what the facts are. . 
(21J MR. O'BARRY: Do I have to participate in that 
'21 now that I h~ve .entered this plea? I am having a hard 
~ time - I thiew up twice, three times yesterday just . 
~l~- 'I 

(24J having to deal with these people. You don't know what I 
(2S] have been through with these people for the last thirty 

i: • 

(1J forward with his defense. So what we are gOing to do is 
(2) we are going to continue with the case this morning with 
(3] the idea that we will continue on the regular schedwe. 
(4( At the luncheon break, we will take an extended luncheon 
(5] break; and Mr. O'Barry and Mr. La Bissonniere will have 
(6] an attempt to discuss their mutual interests in the 
(7] case. But in the meanwhile, we are going to keep the 
(8J case on schedule.And we will now begin the witnesses. 
(9] I would expect probably the luncheon break will take -

(10] What time was this witness you had in the afternoon? 
(11J MR. LA BISSONNIERE:About 2:00, 2:30.Then 
(12] we have our telephonic testimony at 4:00 o'clock. 
(13J THE COURT: We will probably take lunch from 
(14J twelve to twO then ... 
(15] MR. LA BISSONNIERE:Very good. 
(16J MR. HOGAN: Your Honor, I wowd like to can 
(17] Dr. Naomi -
(19] THE COURT: Mr. Hogan, how do you spen your. 
(19] last name? H-O-G,A-N? 
(20] MR_ HOGAN: Yes. 
(21J THE COURT: That was the same as the attorney 
(22] for Mr. O'Barry? 
(23J MR. HOGAN: Haran, I believe. 
(24( THE COURT: Please come forward, Ma'am. If 
(2S] you will raise your right hand. 
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(I) (Whereupon, Naomi Rose, having been first dUly 
{2] sworn by the Judge, was examined and testified as 
131 follows.) I . 

1') 

(~ 

DIRECT EXAMINATION 

BY MR. HOGAN: 

IN TIlE MATTER OF: 
RIOIARD 0' BARRY, ET AL 

. Pago 287 

(I( Q: Was Sugarloaf Dolphin Sanctuary also ponrayed 
121 in this Crusaders program? 
13( A: Yes, the Sugarloat Dolphin Sanctuiry. Mr. 
1') Good was interviewed. Mr. O'Bany was interviewed. And 
I~ the whole program son of linked our efions with their 

I~ Q: Morning, Dr. Rose. Can you please staie your I~ efions which was a bit of surPrise but was not 
I7l name for the record. I7l troublesome to us terribly. And you know,that was 
(B] A: Naomi Rose. le( probably the first rearlink between us. 
10] Q: And what is your occupation? I~ Q: Can you tell me when this Crusaders show 

(10) A: Marine mammal scientist. (10) aired? 
III) Q: For who? (11( A: The weekend of the 4th and 5th of june 1994. 
112] A: For the Humane Society of the United States. 112] Q: Did you receive· your Office, Humane Society, 
(13) Q: And please give me a brief summaty of your (13) receive any reaction regarding your appearance on the 
(14) educational background. I") show? 
11~ A: 1 received my undergraduate degree in biology (IS) A: We had a lot of calls from constituents 
11/l1 from Mount Holyoke College and my graduate degree in IIOJ afterwards shoring what we said, saying they were very 
117J biology at the University of California Santa C1"U2. 117J concerned about the Navy dolphins. Senator Roben Bird 
lIS) Q: Can you tell me how the Humane Society first lIS) received a number of phone calls because he was listed 
(1~ became involved with the Navy dOlphins. II.) at the end of the progtam as the person who was 
(20) A: We were lobbying appropriations 'in Congress to (20) ultimately responsible for appropriations. We also 
(21) direct the Navy to conduct a rehabilitation and release (21) received a call from the office of Congressman Charlie 
(22) program for those dolphins they had identified as not (22) Wilson who was a democratic Congressman from Texas who 
(23) having missions. And that is a language that had been (23) really loved dolphins. He had worked with us before on 
(2') put into the appropriations in 1992.And in 1993 we (24) cenain issues, and he had told us that he was 

~(2~~~w:=ere~l~n:::te:.:re.:::st:::e~d:..:in::.!g~e~It11l~·::,g~C::o::n:!:gr:.e::ss::....:to::..:dir=·::e::·c::t.::th::e:...:..N.::a.:.vy'--__ , (2S) interested in helping facilitate for us a meeting with 
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(1( to pursue that endeavor. 
{2] Q: Did there come a time when you have a little 
(3) bit more direct involvement with the . Humane Society 
1') had a little more direct involvement with the Navy 

(51 dolphins? 
{B] A: I had had a phone conversation with Mr. 
I7l O'Bany in March of 1994. That was the first I had ever 
(e( heard of Sugarloaf. He was interested in pursuing a 
J9I release project in another pan of the world, and that' 

(10) just came up. And that was the first time I had heard 
(11( of Sugarloaf. We have a constituent named Karen Hode 
(12] who approached us and let us know that she was very 
(13) interested in supponing a private rehabilitation and 
(14) release program for some of these Navy dolphins which 
(IS) had become available in April of 1994. 
(18) Q: How did you actually become involved with the 
(17J Sugarloaf Dolphin Sanctuary project? 
(1/l1 A: In April of '94, I received a phone call from 
(1\11 the Crusaders television program.This Karen Hode had 
J20I alened me that they might be interested in speaking to 
(21) me about the Navy Dolphin Program, and I did an ' . 
(22) interview where I basically spoke about the idea we had 
(23J that the Navy should pursue in such a rehab release 
(24) program as they had been directed to by appropriations. 
~ And that was the substance of my interview. 

(I) the Navy which we were very eager to pursue. 
121 Q: Did Congressman Wilson's office, in fact, set 
131 up the meeting with the Navy? 
1') A: Yes, he did. 
(S) Q': Can you tell me when this was set up? 
(6) A: He let us know· his office let us know that 
I7l we were to be in his office to meet with the 
(8) representative from the Navy on June 29th,1994. 
J9I Q: Did this meeting, in fact, occur? 

(10) A: It did. 
(II) Q: Who was present at the meeting? 
(12] A: Myself, our Vice President of Government 
(13) Mfairs Wayne Biselli:Rear Admiral Walter Cantrell who 
11") was ultimately several steps. up· the ladder in charge of 
(15) the Navy Dolphin Program and Congressman Charlie Wilson. 
(16) Q: Can you give me a brief detail summary of what 
(17) happened at th.is meeting. 
(10) Ai I expected it to be son of a get-to-know·you 
(10( kind of meeting which, in fact, Congressman Wilson made 
(20) it clear to the admiral that he was very Up,5et With the 
(21) image the Navy projected in this program that; you know, 
(22) he felt that they really should do more to'pursue the 
(23) original Congressional directive to rehabilitate and 
(24) release some of their animals. And the admiral said 
(25) that he is also upset with the way his people appeared 
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I'J in this proJm; and he was very interested in 
[2J facilitating the transfer of the dolphins that Mr. Good '. , 

....-' (3] had Originalj~ requested in April of '94, to the . " 
(4] Sugarloaf D6.lphin Sanctuary which, you know, he wanted 

I, ' I 

(5] it to happen~We made sure it did. ' 
(6] Q: At this !~oint in time, this meeting with Rear 
(7] Admiral Can1rell and CongressmanWilson, were you, 

ii 

(8J Doctor, directly affiliated with Sugarloaf Dolphin 
(9] Sanctuary? II ' : .' , ' 

(10] A: We had had a meeting for the very first time 
(11] about a wee~ before on the 23rd oOune where Mr. Bird 

'I ' .-
(12] and Mr. O'Barry and Mr. Good came to Washington, D.C. 
P3J And we had ik meeting where we basically agreed that we ' 

II . 
(14J would aU work together to suppon the effon to get the 

II .. 
(1S] Navy dolphins to Sugarloaf. And the Humane Society of 

Ii 
(16J the of the U.S. basically agreed to facilitate 

'I, .. ., 

(In permitting and licensing and whatever was necessary. ,. 
(161 Also I wouJdlbe a liaison with the Navy and, you know, 
(1~ contribute f.l,anciaUy to some degree to the effon to ' 
(20] get the Navyidolphins to Sugarloaf and rehabilitate 

(21] them. ii " . 
(22] Q: Did the Humane Society have any concerns or 
(23J goals as to h8~ this program was going to proceed? 

" i2'J A: It was discussed fairly extensively at the _ " 
'''J meeting.YoJl know, we sort of divvied up tasks at the 

~ i '~~ 
(lJ end of it aU as to what anybody was son of responsible 
[2J for. And it w.1s very clear at the meeting thai 
(3J everybody..f.,s on board with wanting to do it 
(4J legitimately ~nd legaUy and with sound science.The 
(S] HSUS was nJt interested in participating without this 
(9] project havJg a precedent-setting aspect to it. We ' 
(7] weren't just interested in releasing dolphins or 
('] whatever bui in doing it in such a way that the p,iblic 
(9] display indu~try' could fmd no fault with it.And 

(1O( everyone in ihe room was on that page: It was very 
ii' " [111 clear. j. ... 

(12] Q: Includihg Mr. O'Barry and Mr. Good? 
(13] A: Yes. Hi§ expression at the time was something 
(14] like squeaky:;c1ean. We want to do it squeaky clean. 
(1S] Q: Can yo\' teU me what happened in regards to 
(1~ acquisition di Navy dolphins following your meeting with 

Ii ..' 
(In Rear Admiral CantreU and Congressman Wilson. 
(18J A: Admiral Cantrell said he was interested in 

I' . .', 
(19] putting toge!her a meeting out of the San Diego Navy 
(20] Base in twO ~eeks.1 didn't necessarily take him to 

I ' 
(21J mean in two;lweeks.That could turn into two months. He 
'2l meant two weeks. He let us know very often after the 

--"(23] meeting~tIl Conglessman Wilson thathe would be hosting , 
i2'] us out at thdlSan Diego Navy Base in two weeks. ' , 
(25] Q: Did yot, have an opportunity to go to San Diego 

, I:' , ' 

(lJ to choose -
[2J A: Yes . 
(3] Q: - the dOlphifls? 
(4J A: Yes. The purpose of this meeting, you know, 
(5J to actually go out to San Diego to the facility was to 
(5] choose animals.And so I and Mr. Good' and Mr.O'Barry 
(7] met at the Navy Base with representatives to actually' 
('J select animals to transfer to Sugarloaf: 
~J Q: Who was present on behalf of the Navy? 

(10] A: Admiral Cantrell was there, Captain Kirk Evans 
{11] who was the naval commander of the base and the program 

(12] and a number of civilian representatives of the Navy 
(13J program including Randy Prill and us Bivens and Dr. Van 
(14J Bonn who was the vet. 
(1S] Q: Dr. Rose - I am sorry - do you recall th'e date 
(15] that you went to San Dieg" to pick these dolphins? 
(In A: It was July 13th, 1994. 
I18J Q: While at San Diego, were you given the 
(1~ opponunity to pick these animals up?' 
(2OJ A: Yes. When we arrived we were given a list of 
(21] eleven animals that were available at that time without 

(22] missions. And we were told that we could select the six 
(23J animals that Mr. Good had originally selected from that 
(24J list. 
(2S] Q: How many dolphins did you, ili fact, come to 
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(1( choose? 
(2] A: Five. 
(3] Q: Do you recall their names? . 
(4J A: Jake, Buck, Luther, Modoc and !kalka. ' 
(51 Q: Why didn't you choose the sixth dolph'in that 
(~ had been offered? ' 
(7] A: After some discussion amongst o'u~selves, we 
('J decided.that what we were interested in was putting 
(~ together a group that would be aU of one sex because we 

(10] didn't want any breeding. And younger animals, they 
("J would be suitable candidates for rehab and release.And 
(12] of the list they gave us, we could reaUy only put ' 
(13] together five that met those criteria. 
(14J Q: Were there any other criteria that you were 
(1S] using in chOOSing these animals? 
116( . A: We didn't need all of them to be in one 
(17] place. There was possibilities of we could release them 

, (18] a group of two in a group of four, a group of three in a 
(1~ group of three. But we wanted two animals to be from 
i20J the same place and then the other two or three to be 
(21] from the same place because we didn't wani to get a 
(22] single animal. There had been some - one of the 
(23J criteria was that you shouldn't really release a single 
i2'1 animal. 
(2S] Q: At this point in time after the meeting in San 

, , , . 
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[,[ Diego-
[2[ MR. GOOD: Objection. Your Honor, that last 
13] question he asked I wasn't Prhry to that result· I 
[4] wasn't priVy .to those conversations where we were 
[S] talking ab';ut different dolphins going different pllices' 
[~ like that, so I think that you should clarify that 

[7] wasn't pan of the meeting we were at. 
['] THE COURT: What is the basis of your 

~] objection? , . 
['~ MR. GOOD: Perhlips I should wait until my 

(11) questions after. 
['2] THE COURT: You can ask her that question. On 
['~ cross exaniliution, why don't you ask her about that. 

["] MR. GOOD: Yeah, I will. 
['5] THE COURT: Okay. Go ahead. 
['6] MR. HOGAN: Thank you, Your Honor. 

BY MR. HOGAN: 
['6] Q: After this July 13th, 1994 meeting in San 
[,9] Diego where you picked the dolphins, were the dolphins 
[20] at that point in time then transferred to the Sugarloaf 
[2,] Dolphin Sanctuary?' ' 
[22] A: No, they were not. 
[22] Q: Do you know why? 
124] A: Well, there was certainly· there was no 
[25] chance they would be transferred immediately because 
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['I they had to go through medical testings. There was an 
[2[ offer made by the Navy which we took them up on to put 
131 the animals together to make sure that they were 
14] compatible. So there Was· nothing was going to happen 
[5] immediately anyway. That was pretty clear. . 
[~ Q: When did the five dolphins u1timateiy arrive 
[7] at Sugarloaf Dolphin Sanctul!ry?' , 
[8] A: The five doiphins never arrived at Sugarloaf 
[9] Dolphin Sanctuary. The three dolphins arrived on 
['~ November 30th, 1994. 
[11] Q:Which dolphins are th~sei 
['2] A: Jake, Buck and Luther.. ' , 
['3] Q: Do you know why the other rwo were never 
[14] shipped to Sugarloaf? 
['5] A: We were told at the time that they were never 
[,6] 100 percent healthy and when they were that'they'would 
['7] be· when they showed a clean bill of health they would 
[18] be transferred at that time whenever that would be. 
['S] MR. HOGAN: Your Honor, may I approach? ' 
[20] THE COURT: Certainly. 
[2'] MR. HOGAN: Your Honor, this, document has been 
[22] previously marked as Agency's Exhibit Number 33 for , . 
[23] identification. ' , . ' ' .. 

[2'] MR. GOOD: I would like to see that document, 
[25] Your Honor. It turns out when I looked through my files 

IN THE MAlTER OF: 
RICHARD 0' BARRY, ET AL 

['I I don'~hav~ all these letters and documents. 
[2[ MR. HOGAN: This is the agreement. , 
13] ,', THE COURT: Has the Agency served aU the 
[4] documents on the Respondents? 
[5] MR. HOGAN: Yes, we have. 
[6] MR. GOOD: I looked through my files, Your 
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[7] Honor. The letters that I was objecting to yesterday, I 
[8] had no copy of them anyWhere in my files. 
[9] MR. HOGAN: AU of th,e documents in our file; 

['0] Your Honor, were served upon Mr. Good with' counsel 
". J • 

["] either Charles Milligan or Haran & Haran. 
[,2] THE COURT: When were they served? 
['3] MR. HOGAN:Joel, do you know? 
[14] THE COURT: Well, approximately rwo weeks ago, 

· [15] one week ago? 
['6] MR. HOGAN: No. Quite a while ago. They were 

· ['7] served·, with the original PPIP, we served out 
· [18] docum~nts. 

['8] THE COURT: Six months ago? 
[20] MR. HOGAN: Yeah. 
[2'] THE COURT: AU right. Well, Mr. Good, what 
[22] you don't have I will ~ to have Mr. VanDoren make 
[23] available by copying. 
[2'] MR. GOOD: Thank you. I did have this. 
[25] , THE COURT: You do have that one? 

['I MR. GOOD: Yes, sir. 
[2[ THE COURT: All right. 
13] BY MR. HOGAN: 
['] Q: Dr. Rose, do you recognize this document? 
[5] A: Yes, I do. 
[6] Q: Would you teU me what that is? 
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[7] A: It's a memorandum of agreement berween the 
['] Navy, the Sugarloaf Dolphin Sanctuary and the Humane 
[9] Society of the U.S. 

['0] Q: At the time of this document, can you tell me 
["] what the Humane Society's role as far as what the 
['2] Sugarloaf Dolphin Sanctuary is . did you argue with 
['3] them? . , 

[14] A: We were acting ~s facilitators and advisors, 
['5] primarily facilitators with the Navy and the agencies. 
['6] Q: Can you teU me why ,the Humane Society ,was 
[,7] acting as facilitator with Sugarloaf at this point in 
[18] time during this . why are you a party to this 
('S] agreement? 
[20] A: When we "1et with Admiral Cantrell and 
[2,] Congressman Wilson, both of them made it clear to us . i 
[22] this was the meeting ';nJune 29th· both of them made it 
[23] clear to us they felt more comfortable with working with \.. 
[2'] the Humane Society ,of the U.S., that we were a large, 
[25] credible organization that Congressman Wilson had worked 
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(II with in th~ past; and th~y kit more comfonable knowing 
f2) we were in~olved . 

....,.J 131 . a: Dr. Ro~, can you please do me a favor and 
~I read th~ lasr1paragraph of Page I , the fIrst paragraph 
(5] of Page 2 on that docum~nt. 
161 A: " Acco'!~lingly, th~ Navy, the HSUS and the SDS 

" (7] will ent~r intO an agreement wh~reby th~ Navy agr~es, 
(8] subject to the National Marine Fisheries Service 
(VI approval, to liransfer five Atlantic bottlenos~ dolphins 

II . _ ' 
(I~ to the SDS. ~US will act as a liaison with all parti~s 
("I during the mlDster, and the SDS will effect the 
(121 transfer and assume all responsibility for th~ fIv~ 

Ii .. 
(131 Atlantic bo~enose dolphins upon receipt. 
("] It is the stat~d intent of this agreement to 
(I~ effectively tmnsfer all rights and responsibilities for 
(16] the fIve AtlaAtic bottlenose dolphins identifIed as , 
(17] Luther, Modoc, ikaika, Buck and Jak~ from the N~vy to 
("( SDS for the ~utual b~nefIt of both parties.· 
(I ~ a: Dr. Rose, can you turn your attention to Page 

" (201 4, please, and read the highlighted portion there. 
(21( A: ·Th~ HSUS consistent with its commitment to 
(2~ the welfare 1,f all animals agrees: 
(231 Number 'L To act as a facilitator in 
(241 eff~cting th~ purpose of this agreement. 
'2S] Number 2.To serve in an advisory capacity to 
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(II SDS in all activities involving the transf~r and care of 
121 the fIve dolphins and to facilitate the acquisition of 

" 131 the appropriate pennits and licenses by SDS from 
~] peninent 10';"1, state and federal agencies for the 
(S] transfer and care of the five dolphins. · . 

II 
(6] a: Dr. Rose, can you turn to the last page and 

" (7] tell me if th~t 's a fully executed memorandum 
(8] agreement. . . 

I 

1"1 A: All the!,Signatures a~ here, yes. 
(I~ a: Thank you. 
(11( MR, HOGAN: Your Honor, I would like to offer 

I • 

112) that intO evi~encc . . 
(131 THE COU~T: Okay. Doctor,l will take that. 
("I Thank you. :. 
(I~ MR. HOGAN: Your Honor, I have what 's been 
1"1 marked for i~entification as Agency's Number 34. 

February 9.1999 

Page 299 

(I( research animals and wildlife. Companion animals are 
121 pets, dogs, cats. And each one of our departments has a 
13( full range of campaigns that we work on that our 
~( constituents and our experts such as myself identify is 
(~ imponant for animal purposes. We work with litigation, 
(6] legislation, media, education to, you know, effect our 
(7] agenda which is the protection of all kinds of animals 
(8] from cruelty and abuse. 
(9( THE COURT: So you would fall within the 

(10] wildlife? 
(II) THE WITNESS: I am in the wildlife 
[12] depanment. I am tht: marine mammal scientist in the 
(13( wildlife department. 
(") THE COURT: There's a subdivision on marine 
(IS] mammals? 
(16] THE WITNESS: It's one of our product issues 
(17] that we handle. They hired me to son of lead the 
(18( campaigns and identify the issues and, you know, worlc to 

(I~ effect our agenda on those panicular issues. That 's my 
(20] expenise under marine mammals. 
(21] THE COURT: Have you had an agenda in terms of 
~ release of dolphins from captivity. 
(23] THE WITNESS: We are very supportive of 
(2oIJ carefully conducted, sci~ntifIcaUy sound rehabilitation 
(25J and reintroduction to the wild. We oppose the public 
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(I( display of marin~ mammals for entenainment purposes. 
121 And therefore, as a follow-tbrough to that, we feel 
1"( there are cenain animals that are suitable candidates 
~J for release and that they should b~ released. That's 
(~ pan of our campaign, yes. 
(6( THE COURT: I see. Okay. Thank you. 
(7] MR. HOGAN: Your Honor, in response to your 
(8( question in regard to when these documents were served 
(9( on Mr. Good's anomey, they were served on Charles 

(10] Milligan on March 4th of 1998, all of these documents. 
(11( THE COURT: Almost a year ago. 
(I~ MR. HOGAN: Yeah. 
(13( Your Honor, this has again been previously 
(14( marlced for identifIcation as Agency's Number 34. 
(IS( MR. GOOD: Same one? 
(16( MR. HOGAN: Yeah. 

(17] THE COURT: I wond':r while you w~re doing that ,. BY MR. HOGAN: • (17] 

(I " let me ask the doctor a couple of questions. I am 
('~ familiar - at \~st I have heard the name the Hutnane .. 
"'" Society of tIi'~ United States. Would you just in a 
(2'( capsule teU !De about the Agency. 
'" THE WITNESS: We are a nonprofIt, ,. 

I II . . < • I . W ......... 1231 nongovernmental orgaruzation ~or aruma protection. e 
- (201] are a memb~rship-based organization. We have four major ' 

(2~ program dePanments: Companion animals, farm anim3ls, 
. II . 

(18) 

(I~ 

(20( 

. (21J 

~ 

0 : Dr. Rose, do you recognize that document? 
A: I do. 
a: Did you draft that document? 
A: I did . 
a: Can you teU me why you dnfted that document? 

(23( A: Even in the activist community, there have 
(201( been some concerns expressed about the Sugarloaf Dolphin 
(2S( Sanctuary's history with APHIS noncompliance and with 
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(1) SUlr'r who was a pre-Marine Manuml Protection Act 
(2) animal.And even Mr. O'Barry had in the past protested 
(3) the conditions at Sugarloaf. And as a result ofthis 
~) son of concern, Mr. Good agreed to sign this document 
(5) in an effon to son of allay any of these concerns and 
(5) make it clear what the purpose of the Sugarloaf Dolphin 
(7] Sanctuary was for anybody who had any questions or 

(8] concerns about jt. 
(9) MR. GOOD: How is this relevant? 

(1D] THE COURT: Excuse me? You have an objection, 

(11) you direct the objection to me, not to counsel. 
(12) MR. GOOD: Objection, Your Honor. 
(13] THE COURT: If you want to object to this 
(14) question, then you voice it in this fashion. Do you 

(15] have an objection? 
(16) MR. GOOD: Objection, Your Honor. 
(17) THE COURT: What is your objection? 
(18) MR. GOOD: It's irrelevant. I don't see the 
(10] relevance of this testimony talking about the history of 
(20] the Sugarloaf Lodge and making allegations as to our 

(21) care of Sugar. 
(22) THE COURT: Okay. Your objection is 
[23J overruled. Please sit down. 
(24) Go ahead. 
(25] BY MR. HOGAN: 

(1) 
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Q: Dr. Rose, can you please read the highlighted 
(2) ponion of this document. 
(3) A: "The Sugarloaf Dolphin Sanctuary agrees: 
~) Number I.To have Richard O'Barry act as 
{5] supervisor of the rehabilitation and reintroduction 
(6) program for the five· Navy dolphins, Luther, !kaika, 
(7] Modoc, Buck and Jake, in consultation with lloyd A. 
(S) Good, m, other designated Sugarloaf Dolphin Sanctuary 
(9) staff, and an advisory committee appointed relative to 

(1D] the care and rehabilitation of these dolphins. " 
(11) Number 2.To allow Richard O'Barry, other 
(12) members of the readaptation team, which will include but 
(13] may not be limited to Sanctuary staff, and advisory 
(14) committee members reasonable aCCess to the dolphins at 

(15] the Sanctuary. 
(15) And Number 3. That all necessary legal 
(17) release pennits will be obtained from the National 
(1S) Marine Fisheries Service before any release occurs and 
(10) every reasonable effon will be made to acquire these 
(20] pennits.· 

;": . 

(21) MR. HOGAN: Thank you, Dr. Rose. 
(22) Your Honor, I wottld offer that'for later 

(23) admission into evidence. 
(24) THE COURT: Who signed that? Mr. Good signed 

{25] that for the -
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(1)· THE WITNESS: Mr. Good signed that document, 

(2) yes: 
(3) THE COURT: The SDS? 
(4) THE WITNESS: Yes. 
I5J THE COURT: Okay. Go ahead. 
(6) BY MR. HOGAN: 

(7] Q: Dr. Rose, when the three Navy dolphins arrived 
(S) at Sugarloaf Dolphin Sanctuary, were there any other 
(9) dolphins at the site at that time? 

{1D] A: Yes, there were. 
(11) Q: Tell me who they were. 
{12{ A: Sugar who had been at the hotel for a number 
(13] of years and Bogie, Bacall and Molly who had recently 
(14) arrived from Ocean Reef Club. . 
{15] Q: When, if you know, did the Ocean Reef Club 
(15) dolphins Bogie, Bacall and Molly arrive at Sugarloaf 
(17) Dolphin Sanctuary? 
(lS) A: Early August 1994. 
(19{ Q: Do you know what Sugarloaf Dolphin Sanctuary 
(20] proposed to do with all of these animals? 
(21) A: My understanding from Molly was that because· 
(22) she was over thiny years old and considered a geriatric 
(23] animal there was a great deal of interest in retiring 
(24) her there and perhaps being a companion for Sugar. The 
(25] other· five animals when the three Navy dolphins finally 
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(1) did arrive and Bogie and Bacal1 was a rehabilitation and 
(2) reintroduction program, that was the goal. 
(3) Q: Were there any other parties involved with· 
(') these animals? 
(s) A: The Dolphin Alliance - Mr.Joe Roben. was 
(6) their president and director - and the Welcome Home 
(7] Project were· involved in Bogie and Bacall's release 
(S) effon. That was the Welcome. Home Project, and he was 
(9) working with Mr. O'Barry on that project. And then 

(1D] there was Sugarloaf and the Navy Dolphin Project. 
(11) Q: So you are referring to these fWO separate 
(12) projects and the Navy Dolphin Project and the Welcome 
(13) Home Project - Navy dolphin meaning Buck, Luther and 
)14) Jake, and the Welcome Home being Bogie and BacaU? 
)15) A: Right. 
)16) Q: Do you know what Joe Robens planned, the 
(17) Welcome Home Project's plan was for their dolphins? 
(lS] A: It was the same as what everybody was 
(19) discussing for the Navy dolphins. They were going to be 
(20) rehabilitated and returned to their original site of 
(21) capture in the Indian River Lagoon from central 
(22) Florida.And the Navy dolphins were going to be 
(23) returned to the Gulf of Mississippi. 
(24) Q: As of August of 1994 when the Ocean Reef Club 
(25) dolphins get to Sugarloaf DOlphin Sanctuary, does the 
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[I] Humane Sociery have any involvement with the Welcome 
,(2] Home Projeih? Are you acting in any capacity for them? 

.., (31 A: We weren't acting in any capacity for them at 
('] that time. Iniifact, we visited Sugarloaf for the first 

II . 

(51 time in AugUst of '94; and that was the first time we 
[~ reaUy discussed getting more directly involved in the 
[7] Welcome H6me Project with Joe Robens who was also 

I • 
[81 there. 
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(I] introducing life, food and son of reigniting ihem with 
(2] their foraging habits and instincts, breaking the 
(3] connection between peopk .and food. That was a big One 
(.] so that they wouldn't seek handouts, building their 
[5] endurance, things of that nature. Those were just 
(~ general ideas that everybody, you know, understood. 
[7] Q: You stated earlier, I believe, in your 
[8] testimony that it was a plan to release the Navy 

[91 Q: Did yot., in fact, become more involved with ~] dolphins back to their home waters and Bogie and Bacall 
I, 

(10] that project? . (10] back to their home waters, I think the Mississippi Sound 
[II] A: Yes, we did. [II] and the Indian River Lagoon respectively; is that 
[12] Q: What was your role? [12] correct? 
[13] A: In Oct&ber of 1994, I became a member of Joe [13] A: That's correct. 
["] Robens'Welcome Home Project Scientific Advisory ["] Q: Was that also pan of that general idea? 
[15] ComriJittee.)l.nd the HSUS which was contributing funds [15]' A: It was considered preferable to return the 
[I~ for care and': feeding - you know, we did some of that for (15] animals t6 their original site of capture wherever they 
[17] Bogie and BacaU and the Navy dolphins. [17] had been born and have lived for several years before 
[18] Q: Are yJ~ aware of a permit application that was (18( they were captured. You know, it was just considered 
[10] submitted by the Welcome Home Projectforthereleaseof [10] preferable .. 
[2~ Bogie and &call? [20] Q: You also stated earlier when we were talking 
(21( A: Yes. M~. Robens submitted an incomplete [21] about permit application that Mr. O'Barry was supposed 
[22] draft permit1application in October of 1994. It was his [22] to be developing a methodology section, a protocol 
(23] attempt to get feedback from the National Marine [23] section for the release or readaptation and release.As 
[24] Fisheries Setvice as to what a permit application really [2'] of 1994, the end of 1994 or even when the Navy dolphins 
~(251:!....'n~e~e~d~e~d~to~b~·~~t~o:..'fl~y~,~to~a=ct~ua~U:!..y.:h::a.:v=e.::le::!gI~·::.tima=:::c!..y..:a::.n..:d..:a::n::.y __ [25] came to Sugarloaf in Novemberof1994. had that protocol 
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(II hope ofbeiilg granted. And you know, he actuaUy 
(2] submitted that document before I became - just before I 
(31 became a nlember of his advisory comriJittee. 
~] . Q: You stated that document was incompkte. Do 
[5] you know ih what manner it was failing? 
(~ A: There"were, you know, a number of things that 
[7] were lightly treated or omitted, that as I said, he was 
(8] hoping to gb feedback on. The main omission was the 
[91 methodology section that, in fact, it was literally a 

(10] hole in th.-middle of the document. 
[II] Q: Who ~s supposed to be developing this' ' 
(12] methodolOgy section? 
(13] A: Richard O'Barry. 

'I U . I' I d ' ("( Q: Can you te me agam - m sorry. on t 
[151 recaU if you did tell me when you officiaUy began your 
(15] relationship with the Welcome Home Project? 
(17] A: OctoBer of '94. 
(18] Q: As of November 1994 when the Navy dolphins 
[101 arrive at Sug.rloaf Dolphin Sanctuary, are there any 
[20] general ideas about what needed to be done to readapt 
[21] these anim31s and return them to the wild? , 

. p2I A: Reha~ilitating them and reintroducing animals 
""(23] is not new. There was a general - you know, everybody 

(24] had son of a general idea of what was needed in terms 
[25] of wearunii them off of son of orientation for people, 

(I] been developed? 
(2] A: No. 
(3] Q: Can you teU me when the next time you visited 
['] Sugarloaf Dolphin Sanctuary was after your August visit, 
(~ I believe you said? 
[8] A: Ea';ly November 1994. 
[7] Q: What was the purpose of that visit? 
[8] A: That was a conference held in Florida at the 
[91 Sugarloaf Dolphin Sanctuary that was a coalition of 

[10] activists and organizations that were aU of the same 
[II] political view that public display of marine mammals, 
[12] especially whales and dolphins, was wrong and that we 
[13] were all working for, you know, the general phaseout of 
["] that practice. And we had never met before - a lot of 
(15] us had never met each other at aU. There was a lot of 
[18] interest in getting us together for that work and 
(17] strategizing, and that was why we convened in early 
(18] November. 
(10] Q: While you were at the meeting, did you have an 
[20] opponuniry to have contact with the Sugarloaf Dolphin 
[21] Sanctuary members named Mr. Good and Mr.O'Barry? 
[22] A: They were aU present. They hosted the 
[23] meeting, yes. 
[2'] Q: Who hosted the meeting? 
[25] A: Sugarloaf Dolphin Sanctuary. 
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11J Q: Where was the meeting held? 
121 A: At his hotel, at the lodge. 
I3J Q: Did you notice anything of significance 
~J regarding the internal workings of the Navy'ri'olphin 

15} Project at this meeting? . 
16] A: We had actually timed the Gadflies conference 
J7J • that's what the activists and organizations refer to 

18J them-
191 THE COURT: What was the name of the 

110J conference? 
I11J THE WITNESS: Gadflies. 
112] 

113] 

THE COURT: Spell it. 
THE WITNESS: G-A·D-F·lrI·E·S, Gadflies. 

I14J We actually convened the conference at that 
115} time because we thought the Navy dolphins would be 
115} transferred at that time. But that actually didn't 
]17] happen. And it was very clear to everybody present at 
118J this conference that there were a lot of tensions 
1'9] between the staff at Sugarloaf. In fact, a very large 
j20J portion of the conference was taken up with trying to 
]21J work out some of these .concerns amongst the personnel. 
1221 BY MR. HOGAN: 

I23J Q: Can you talk a little bit more specifically 
(24) about some:: of these:: concerns and problems that were 

I25J arising. 
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11J A: The tensions were primarily between Mr. 
121 O'Barry and Mr. Richard Trout who was also on the staff 
PJ at the Sugarloaf Dolphin Sanctuary. 
JoIJ Q: What were their respective roles, Ms. Rose? 
15} A: My understanding was that Mr. Trout was 
16J responsible for care and maintenance of these dolphins 
J7J at the sanctuary, that he was in charge of the APHIS 
I8J regulated activities and their care and maintenance. 
191 Mr. O'Barrywho was the only person who had released 

110J dolphins before, he was in charge of readaptation, 
I11J protocols, rehabilitation 9f these animals to prepare 
1'2] them for release. I certainly saw those as two very . 
113J my understanding was that they were two very separate 

(14) duties. 
115} Q: And I'm sorry I cut you off; but you were 
1'6] getting ready to discuss the problems, I believ~. That 
117] was my prior question. It was what were these problems 
(18] you were noticing? 
119] A: As far as I can tell, they just weren't 
j20J compatible personalities. There was a lot of 
]21J disagreementabout what one was doing and what the other 
1221 was doing. It escalated intO a very, you know, 
I23J contentious verbal encounter. And Mr. Good was trying 
]24J to resolve it as best he could. And you know, the way 
I25J he put it was basically they were forcing them to choose 
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11J between the two of them. And you know, it was just· it 
121 was very public. It was very, very upsetting. 
I3J Q: Do you know if there was any resolution to "-
JoIJ this problem, this tension between Mr. O'Barry and Mr. 
151 Trout? 
16] A: You know, we were also· Humane Sociery of the 
J7J U.S., Mr. O'Barry being the only person who had that 
18J experience amongst all of us, it was clear to us that, 
191 you know, Mr. Good should stay with Mr. O'Barry because 

110J of the goal of the project. And you know, that was our 
111J counsel for what - I mean, I was there.And you know, 
1'2] that's what I was saying. And Mr. Good basically, as 
113] far as I know· I mean, I wasn't privy to the direct 
114J discussion; but he basically requested Mr. Trout to take 
115}. a sabbatical and try to get some distance and relieve 
116] these tensions. 
117] Q: At this point in time when you are attending 
118J this Gadfly meeting and you are seeing the early 
119J internal strife at Sugarloaf, did the Humane Sociery 
j20J have any reservations with Mr.O'Barry and Mr. Good with 
]21J their involvement in the Navy Dolphin Program? 
1221 A: I felt that Mr. Good handled it as best he 
]231 could. I felt his decision was, you know, the one I 
]24J would have made and that Mr. O'Barry was . he was the 

./ 
]2SJ one who had done it before. So at that time in November 

Paga312'-

11J of '94, December of '94, we were still all on the same 
121 page in terms of doing it, you know, legally and 
PJ scientifically sound. And we felt that, you know, we 
.14J were on track for revising the permit application and so 
15) forth and so on. But you know, we were all still very 
16]' much on the same page as far as I was aware. 
J7J Q: We are going to skip a little forward in 
18J time. By April of 1995, the early spring of 1995, was 
I9J it still your opinion or still your feeling that the 

1'0] Humane Sociery, Sugarloaf Dolphin Sanctuary personnel 
I11J were still on the same page as you put it as far as 
112] scientific goals? 
113J A: In February of '95, we finally received 
114J feedback from the National Marine Fisheries Service. 
115} They wrote back to Mr. Roberts in response to his draft 
116] permit application.And they provided us with an 
117] enormous amount offeedback on what would be necessary 
118J to turn this document into an appropriate permit 
119] application. And clearly, you know, one of their nwnber 
(2OJ one reconunendations or requirements was that a more 
]21J detailed protoCOl, more detailed methodology section be 
1221 provided.As of that time, February of '95, Mr. O'Barry 
]23J still hadn't wrinen anything; and Mr. Roberts was 
j24J concerned as was the Welcome Home Project Scientific 
I25J Advisory Committee. So by April of '95, it had still 
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]lJ first. So she was concentrating on that. And she was [1[ not been produced. 
I>J Q: Was ariything done as a result of a lack of 
[3J developed protocol? 
[.J A: Mr. Roberts felt that perhaps one of the 
[5) problems was just, you know, writing it 'down in a manner 
[~ that was cle~r and, you know, son of scientifically 
[7] appropriate'lor whatever. So on his own he recruited an 
[8J individual ~ho had a college degree and was interested 
(9) in pursuing ~ master's project to assist Mr. O'Barry in 
1~ producing this protocol. 
11J Q: And db you know who this person was? 

Ii 
12] A: It was a Mary Lycan .. " 
1~ Q: When irs she hired? ' 
"J A: My un<;lerstanding . again, I wasn't necessarily 
15) directly PriVY to the logistics of running the Sugarloaf 
16J Dolphin San'ctuary . was that she was hired full time in 

11 

17] April of '95.' 
1~ Q: Do you know what her duties entailed at the 

" 
19] Sugarloaf Dolphin Sanctuary? 
10] A: Yes. H~r duties were very specifically 
"J spelled out in the memo. She was responsible for, you 
12] know, carin~ for Bogie and BacaU, for setting up a 
~l behavioral ~bservation review because we needed some 
"J baseline beilavioral data from before they are released 
15) to after the; are released to collect those data and to, 
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[lJ you know, !.nte the actual protocol, obviously in 
[2] consultation with Mr.O'Barry. 
[3J Q: Was it::ever envisioned to your knowledge that 
~J when Mary;Lycan was hired that she was going to supplant 
[51 Mr. O'Barry!s position as director of the readaptation 
I~ and release 'for Bogie and Bacall?You said she was 
[7] working with Bogie and BacaU? ' 
18J A: She h~d never released a dolphin in her life. 
(9) Nobody thire had except for.Mr. O'Barry. There was no ' 
10] interest whatsoever in usurping or supplanting him. 
11J cenainJy nJt with Ms. Lycan. 
12] Q: Do you know why Mary Lycan's focus was on 
13J Bogie and IlacaU and not the Navy dolphins? 
"J A: Primatuy because· and this was JUSt a matter 
IS} of logistics.:you know, we never really thought we were 
I~ going to be'lable to release aU five or six or however 
17] many dolphins we ended up with if we ever received the 
18J other twO Navy dolphins aU at once. Mr.Joe Roberts 
,~ had been p:u.suing his Welcome Home Project for a lot 
10] longer than' the Navy project had been ongoing. So he 
!1J had actuaU~ staned to get permits to establish a 
~ release site"in the Indian River Lagoon, and he was -
13] gathering materials. And he was much funheralong down 
"J the road. sil it was pretty clearto aU of us just 
!S1 10gisticaUythat Bogie and BacaU were going to go: 

H 

[2] also hired by Mr. Roberts. So she was working with his 
[3J office. 
['] Q: You stated previoUsly in your testimony that 
[5J both Mr. O'Barry and now Mary Lycan have been tasked 
['] with developing protocols. Were any ever developed? 
[7] A: Yes, they were. 
[8] Q: Were you provided copies of these protocols? 
[9] A: Yes,I was .. 

[10) MR, HOGAN: Your Honor, this has been 
[11] previously marked for identification as Agency's Number 
[12] 35. 
[13] BY MR, HOGAN: 

[14] Q: Dr. Rose, do you recognize that document? 
[15) A: I do. 
[1~ Q: Can you tell me what that is? 
[17] A: It's the protocol for readaptation and release 
[18] that Mr. O'Barry produced, and he faxed it to me. 
[19] Q: Can you please read the highlighted portion of 
]201 that protocol, I believe, on Page 3 or so . actuaUy, 
[21] maybe a little further back. 
[22] THE COURT: I am sorry, Mr. Hogan.You got to 
[23] keep your voice up. 
[24J BY MR. HOGAN: 
(25) Q: Can you please read the highlighted ponion of 
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[lJ that document. 
[2] A: "There is no shoncut to the sustained 
[3] observation phase. One must eat with the dolphins, 
~] sleep with them, and be with them constantly. We caU 
[5J this "dolphin time." By doing this you get completely 
('] in tune with them. If they gain ten pounds or lose ten 
[7] pounds, you know it. We need to see exactly what is 
(8] happening with the dolphins, not what we say is 
[9] happening. This is not easy for most people. It's like 

110) an exercise in Zen, and there are no directions for it, 
[11] no directions because it is completely non·verbal. That 
[12] means we lose ourselves and try to become one with the 

, [13] dolphin. When I am doing it, I live in a tent next to 
[14] the dolphins; and I can feel myself become pan of the 
[15) scenery, like one of the trees or heron who simply lives 
[18J there. When I don't respond to their learned behavior, 
[17] after a while they give it up. And everything I do is 
[18J without words, I have to make repons, of course; 
[1.] that's the only exception, that and the few directions I 
(20) sometimes give. But living with dolphins on the silent 
[21] level gives you an insight into dOlphins that I think is 
[22] necessary to understanding them and helping them become 
[23J who and what they are. We think we already know who 
[24J these dolphins are, for example, because we have their 
[25] names, we know where they came from and how much they 
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(1] weigh. But none of this tells us who they really are. 11] recollection. What were those obligations? 
[2) In order to know them on that level, we,must go beyond [2) THE WITNESS: To facilitate and advise. 

(3) words. Beyond descriptions." '." (3) THE COURT: So you had to be on scene, did you 
[4] Q: Dr. Rose, can you rdl me; what your initial [41 feel? 

(5] reaction was when you received these protocols? (5) THE WITNESS: I felt we needed a cooperative, 

(6) A: The part that Mr. O'Barry wrote that I just (6) you know, SOli of collegial relationship with them. And 

[7) read, for instance, it wasn't terribly useM because if [7J that was definitely deteriorating by June of '95. 

·(8) there's no words to describe it then it can't be (8) .THE COURT: Had you continued to be able to 
(9) repeated by anybody but Mr. O'Barry.And you know, that (9) get access to the facility? 

(10) was the whole point. It needed to be something that (10) THE WITNESS: We are in Washington, D.C., and 

{11) everybody could understand and do and repeat for the (11) I am in Washington, D;C.And the people '!'at ,we had on 

(12) future dolphins that we want to rehabilitate. (12) site Mary Lycan and Kathy Kinsman and Mr.Robenswho we 

(13) Q: Did you have any problem with this protocol (13) felt were reliable and, you know, stilI cooperating with 

(14) you received? (14) US fully. Mary and Kathy Kinsman were no longer at the. 
(15) A: Mary Lycan had submitted just a very limited (15) faciliry.And Mr. Robens was having difficulty himself 

(16) protocol that just dealt With the fceding regime which (16J with them; not not getting access but just communication 
[17) was a very detailed, step-by-step process of taking them [17] difficulties. 
(16) from dead food to live food. And at the very end ofMr, (18) BY MR. HOGAN: 

[19] O'Barry's document, that protocol was reproduced [19] Q: Just to clarify. D~. Rose, were any of those 

[2~ verbatim. That in itsdfwasn't really a problem (20) people employed by you, Mary Lycan, Kathy KinsmanJoe 
(21] because, of course, in the end we were going to put all [21] Roberts? 

[22J of it together into one protocol anyway. But my (22J A: No. We had no official con~cts or anything 
(231 understanding was he had never consulted with Ms. Lycan [23] with those individuals. , 

(24) about that and had reproduced it in this document as if [24) Q: They were just supplying you with information, 
[25] they were in his own words. And in my book that's [25] I guess? 
~~~~~~~~~~=-~--------------I~~~~------------------------------,\ 
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(1) plagiarism. And J had a real hard time with that. 
[2) Q: Did you express these opinions to Mr.O'Barry? 
(3) A:·Yes, J did. J told him this wasn't a usable 
(4) document .. 

(5] Q: And did that result in anything? 
(6) A: He was pretty upset with me; 
(7) Q: Can you tell me how you would characterize the 
(') relationship of the Humane Society with the Sugarloaf , 
(9) Dolphin Sanctuary by early sununer J 995. 

(10) A: By then everybody that we SOli of relied upon 
(11) on the ground to give us accurate information as to what 
(12) Was happening was either fired or just gone. They 
[13] wereo'tthere anymore.Andso we were, you know, having 
(14) a very hard time communicating in a son of coop~rative 
(15] manner with both Mr. Good and Mr. O'Barry by that time. 

(16) And Mr. Robens who was really the only person left that, 
(17) we were still, you know, working with who had access to 
(18) the animals was also having difficulties with Sugarloaf 
(16) at that time. So you know, we felt things were kind of 
[20) falling apan and that our obligation under the 
(21) memorandum of agreement with the Navy and Sugarloaf, we 
(22) were in jeopardy of not being able to fuIfill those , ... 

(22) obligations. 
[24) Q: Can you tell me what resulted from the - , 
(25) THE COURT:]ust one minu,te.]ust refresh my 

(1) A: We were all advisory. You know, we were 
(2) acting in our advisory capacity. And you know, up until 

(3) 1995 everybody was cooperating with U§ • Mr. Good, Mr. 
(4) O'Barry, you know. But by then we were relying on some 
(5) individuals more than others to just continue to giv.e us 
(9) accurate information. 
(7) Q: Can you tell me what, if anything, happened as 
(8) a result of the 'deterioration ofthe relationship 

(9) between Sugarloaf Dolphin Sanctuary and the Welcome Home 
(10) Project? 
(11) A: J wasn't directly privy to a lot of what was 
(12) happening in that regard. But my understanding is that 

(13) throughout the summer of J 995 there was a lot of 
(14) contention. Mr.,Robens to my understanding had to go 

(15) to COUll to get Bogie and Bacall to the Indian River 
(16) Lagoon which was, of course, what we all wanted. That's 
(17)· where they were from, and that's where they were always 
(18) intended to go I?ack to. You know, that was disturbing 
(10) to hear. And so obviously, that relationship was 
(20) deteriorating as well. : 

[21) Q: Can you teU me how the Humane Society and .. 
(22) Sugarloaf Dolphin Sanctuary's relationship kind of came . 
[23J to an end or to a head, J guess? "'-
)24) A: In mid·September of 1995, we received a letter 
[2S] from Mr. Good, where he baSically stated that he, you 
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[1[ know, felt thllt our relationship wasn't productive 
{2] anymott unl~ss we· the exact·wording of it was: I. ' 
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[1] reliability to put on anything. Even people I· I had a 

.,..; [3] can't reprodhce that. But the essence of what he was 
" [4] saying was that we needed to produce more financial. , 

[5] support for the Sugarloaf Dolphin Sanctuary. And if we 
[61 weren't goui

l
g to - and at that poip.t we were some~hat 

171 reluctant to ~o that because we didn't feel very. 
[8] strongly abo~t the reliability of our relationship with 

£9] them· that hie didn~t see the point of the relationship 
" 
" p~~ill i . 

[11] Q: Following this September 1995 letter from Mr.. . 
[12] Good, did th'~ Hurnane Society have any more interaction 
[13] or faCilitatio# of the Sugarloaf Dolphin Sanctuary, Navy 

[14] Dolphin Project? 
[15] A: Not th~ Navy Dolphin Project, no. 

H 
[16] Q: Followrg this break in the relationship, I. .' 
[17] guess around September of 1995, 'did the Hurnane Socie.ty 
[18] take any acti~n towards the Sugarloaf. Dolphin Sanctuary 

H 
[19] at any point ~ time? 
[20] A: Throughout the fall and winter and into the . 

,I 

[21] spring of 19?5 and 1996, we were hearing things, 
(22] sometimes cither fantastic things about what was 
£23] happening ttiere.And we were in contact with APHIS and 
[24] with the Na~, in fact, about what we could do to help 
"!S] the animals B,ec311se some of the things we were hearing 

[2] lot of faith in Mr. Berman, but he wasn't there either . 
[3] He was in California. ' 

[4] THE COURT: Okay.' 
[6]' BY MR. HOGAN: 

[6] Q: Did the Humane Society ultirnatelytake any 
[7] action as a reSult of these reports? , 

!8] A: Yes:We finally decided to go on record as 
[9] being concerned about what we were hearing and as 

'[1~ hearsay, and we wrote a lener to the Animal and Plant 
[11] Health Inspection Service saying that we felt they 
[1~ needed to do an inspection on site immediately. If 
[13J these rumors wefe true,thentheyamountedto something, 
[14] that was significant enough that we felt they should 
[15] have their license pulled. 
[16[ Q: Did the Hurnane Society go to the Navy at all? 
[17] A: Yes, we did. We were in communication again 
[18] just by phone with the Navy. I was calling Kirk Evans, 
[19] the captain OUt in the Navy, basically asking him rather 
[20] reluctantly, actually, if it came to that would they 
[21] take their dolphins back. 
~ Q: And why this reluctance? , c . 
£23] A: We didn't think they shOuld gO'back:to the 
[24] Navy. We didn't like the Navy program to begin with. 
[25] We still don't like the Navy program, but we felt the 
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[1] were very diStUrbing in that regard to their welfare and (1) situation had deteriorated at Sugarloaf that their 
" [2] their well·being.And you know, we were mostly· these [2] welfare was possibly better served by them being at the 
il • 

(3) were phone fonversauons. , (3) Navy. 
[4] MR. GOO[): Objection, Your Honor. She is [4] Q: You mentioned the letter,that you or your 
[6] talking abouf hearing in these instances. I mean, could [5] oftice wrote to the Animal Plant Health Inspection 
[6] you please rilime the people that are calling you. I. [6] Service, APHIS? 

I' , • h 171 mean, every~ne keeps sayuag they were gettmg t ese 171 A: Right. 

!8] phone calls,!! '[8[ MR, HOGAN: Your Honor, this is that lener. 
[9] THE COUF!T: Your objection is well·taken. [9J It's been previously marked as Agency's Exhibit Number 

[10) Who are yo~;talking about? 110] 36. 
[11) THE WITNESS: We were hearing from folks like [11] MR. GOOD: Your Honor, if this is admitted, 
[12] Russ Rector J,.,ho didn't like us, but he would call us up [12] you must understand that this lener is not first 

[13[ with these ~:ntastic stories. I am telling you they [13] person. No one involved in that letter has been or was 
[14) were pretty fantastic stories. We didn't actually 114] on site. 
[15] necessarily ~blieve them. But we had nobody on the [15] THE COURT: Okay. 
[16) ground that ~e could rely on to verify if they were true, ,,' [16] THE WITNESS: Your Honor, I am going to read 
117] or not. We w;ere hearing things from some of the [17) it - it's clear that we weren't on site. We made that. 
[18) activistS dOw\, in Florida like Rick Trout and Samuels 118) clear in the letter. . 
[19] and Mr. Spill:~hO was on the board of directors, Mr. 119] THE COURT: You are going to have an 
[20] Schoelkopf .who was on the board of directors of. [20] opportunity to examine her. You can ask her yourself 

'1 ' 
[21] Sugarloaf, M~rk Berman who was also on the board of [21) about the issue. 
!2] directors of Sugarloaf at that time. There was a lot of [22] MR. GOOD: But am I correct in assuming I can. 

--'£23] phone calls from those individuals to me just telling me itsJ object to evidence that is put in evidence at all . for 
[24] things were ~eteriorating.And you know, I was not an.' [24] identification purposes at all? 
[26] eyewitness t? any of this so I didn't know how much [2S] THE COURT: What is your objection? 
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II) MR. GOOD: I already made it, but I want to _ 
(2J make sure I am not in bn:ach of conduct by doing so. 
(3J THE COURT: What exactly is your objection? 
~J MR. GOOD:Just to say that this is a lettcr -
IS] written by John Grandy to Dale Schwindaman in Washington 
1'1 who was only on site for like rwo or thn:e times or for 
(7J a couple of hours, and he is making allegations and -
ISJ accusations based on nothing. He was never there. None 
(9) of these people she is talking about were ever there. 

I'~ THE COURT: Now you are testifying now. I 
I"J understand your objection. 
112] MR. GOOD: My objection to this piece of 
(13) evidence is that this person that wrote this letter was 
I"J never on site· a couple of visits-for a few hours. He 
(IS) has no personal knowledge. 
(1'1 THE COURT: Was he never on site; or was he' . 
(17] there for a couple of hours for a couple of visits? -
(18] MR. GOOD: He was there at night usually. I 
(10] don't think he really ever even saw the dolphins while 
(20] he was there. He arrived one day and left the next. It 
(21J WAS usually just to be there just to make an appearance. 
(22J THE COURT: You can bring this to my 
(23J anention.You have brought this to my anention. But _
(2<) that doesn't makes it inadtnissible. Who wrote the 

(25J letter? 
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I') MR. GOOD: You will· go through the documents -
(2J before they are adtnitted as evidence? 
13J THE-COURT: Yes. They are not adtnitted now .. 
{<IJ These are just identified. 
(5J MR. GOOD: Very good. Thank you. 
(6) THE COURT: Would· you identify that letter. 
(7J That's the letter you wrote? 
(81 THE WITNESS: This is the letter I wrote. 
(91 THE COURT: Who is the actual one that 

I'OJ actually signed it? 
(") THE WITNESS: My superior John Grandy who is 
1'2] the vice president of wildlife and habitat protection. 
113) BY MR. HOGAN: 
(14) Q: Dr. Rose, can you please tell me if this 
(15) letter stated the official position of the Humane 
1'6) Society, of your-office, the Marine Mammal Division of 
117) the Humane Society, when'it was written? 
lIS) A: Yes. You know, we wrote this letter with some 
[1Q] reluctance because it was the· you know, we were making 

(20] a verifiable and Freedom of Information Actable official 
(2') written declaration of our position. And given our 
(22J association with Sugarloaf in the past and our whole 
(23) facilitation of the Navy Dolphin Project, this was a big 
(2<) step for us to take. And so we did this with some 
(25) reluctance. But it was important because we felt the 

Page 32S\. 

(1( Navy dolphins nuded this for their welfare. 
(2) - BY MR. HOGAN: 

(I) THE WITNESS: I did, Your Honor. 
(2J MR. GOOD: It's not signed by you. 
(3J Your Honor -
1-') THE WITNESS: No, it's-not. I Wrote it, and 
lSI my superior signed it. 

,-' (3J Q: Can you please read that lener in its 
_ 1-') entirety beginning with the ciution. 

(8] MR. GOOD: You just got finished saying you 
(7J worked on site. 
(81 MR. HOGAN: Your Honor;can he Save this for 
(0) 

110) THE COURT: If the witness wrote the lener, 
(") she can identify it. Is that the letter you wrote? 
(12] THE WITNESS: It is the lener I wrote, yes, 

(13J sir. 
(141 THE COURT: All right. You will have your 

('S) chance. 
(1'1 MR. GOOD: This is the same sort of objection 
117] I should have been making yeSterday to all the other 
1'8] letters that come in. 
I'll! THE COURT: Okay. 
(20] MR. GOOD: And I regret not having counsel for 
(2') that reason alone. 
(22J THE COURT: Okay. Well,l'm going to go 
(23) through each and every document at some pOint,then you 
(24) can make these objections. Then I will know-exactly " .. ' 
(25J what they are and what documents you are talking about. _ 

(5r iI: It was addressed to Dr. Dale Schwindaman who 
('I at the time WdS the deputy administrator of APHIS. -
(7J "Dear Dr. Schwindaman:The Hurnane Society of 
(S) the United States undeTSt3nds that four of the five 
(9) dolphins currently held by the Sugarloaf Dolphin 

110) Sanctuary are no longer btingproperly maintained within, 
(I I) their enclosure. It is our understanding that lloyd _ 
1'21 Good, m, the director of the Sanctuary, has dropped 
(13) the fence to the open bay area behind Sugarloaf Lodge 
I") _ and Molly, Buck, Luther and Jake are free to enter the 

- (''I bay and the nearby marina. This is clearly a violation 
110j of the Animal Welfare Act regulations. 
(I7J In addition, we understand that Mr. Good has 
(18) persistently failed to implement the proper veterinary 
('0) program despite repeated official requests by your 
(20] office to do so. One of the dolphins Jake is possibly 
(2'1 in serious need of veterinary care, which Mr. Good has 
(22J apparently refused to provide. This too is a clear 
(23) violation of the AWA r"guIations.A1so, according to \.. 
(2<) several sources, Molly, Buck and Luther have been 
(25) spending time in and near th" marina next to Sugarloaf 
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[1) things that nOt everybody in the courtroom likes. But [1) Lodge whicli, puts them at risk of boat collisions. At 
I' . • 

~ one time they were also reported to be, begging for food, 
......-'(3) which puts them at great risk of being fed inappropriate 

14) foods and b~ing injured. 
" [5J The steadily deteriorating situation at the 

[8' Sanctuary ha~ reached a crisis. According to media 
[7) reports, eve~ Rick O'Barry was for. a time welcome at the 
[8) Sanctuary anp does not approve of the release of the . . 
(9) dolphins or ",e lack of care ~or J~ke. c:learly this is . 

(10) a serious, even emergency, SItuation; and APIflS must 
II . 

(11) act. Therefore, the HSUS most urgently requests APIflS 
Ir . 

(12) to act imme<!i"tely to inspect the premises and, if this 
113] situation is a~ reponed, to suspend Mr. Good's ' 
(14) . exhibitor's li~ense." . , . . .\' .; .... 
[lSJ MR. GOOD: Your Honor, she is reading and she., .. 
[18J is typing thiS::into the federal record. This is all 

(17) falsehood. Ii 
(18) THE COU~T: Mr. Good, you can ask her. You."" 
(19) have already!made your objections. You may not like 
~O] what the lett'~r says. You may not like what she says. 

" ~1) But she has the right to testify. So please sit down 
[[ , .. 

(22) and let her testify. . . 
'i .,' 

(23) Go ahead: Doctor. 
~4) THE WITNESS: - "based on his well-do!'umented 
',,) and persiste~t history of releasing the dolphins into 

[2] that's part ofthis process, and you are going to have 
(3) to be patient. And you can voice your objections. But 
(4J I can't have sOmeone getting so excited that he is not 
[5) willing to listen. 
16] You are going to have to ~isten. Mr. Good. 
[7) You may not liJ<eJhis testimony. But the government has 
(8] a right to put this on, and this wimess has a right to 

(9) testify. You have the right to object.You have the 
110) right to articulate your position. And I am more than 
111) happy to listen to that. But you have to also respect 
112) the fact that the witness does have the ability and duty 
113) to testify. 
114) MR. GOOD: Your Honor, but what about the fact 
[15] the witness ,was not even there and she is reading these 
118) statements for second people? 
117) THE COURT: You are going to have a chance· 
[18) once the Government finishes, you will have a chance to 
[19] cross-examine the witness. You can object.You can 
(20) bring that out. But the fact of the matter is that 
(21) those kinds of things I will. consider. But she has a 
(22) right to testify. And that is a letter written· this 

. (23) is perfectly legitimate testimony. It's written by the 
(24) president of her organization, the Humane Society of 
[2s(America. She wrpte it. Whether or not it:s true or not 
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[1] true., then Y!,'" can bring that to my attention you don't 
{2] think it's true. She thinks it's true. I will decide 
(3) it. But you can bring that to my attention which you 
(4) have done. 
[5] MR. HOGAN: Thank you again, Dr. Rose. 
[6] Your Honor? 
[7) THE COURT: Go ahead. 
[B) MR. HOGAN: I have no further questions at . . . 
(9) this time. Cross examination. . 

(10) THE COURT: All right. Mr. Good, now it's 
(11) your opportunity. 
]12] 

[13J 

CROSS EXAMINATION 

BY MR. GOOD: 
[14] Q: Naomi Rose, you work for the Humane Society of 
(15) the United Stat,es? 
(18) A: That's Correct. 
(17) Q: Is that the Humane Society that locally takes 
[f8! care of cats and dogs, correct? 
(19] A: No. 
[20] Q: I want to make that clear. 
[21] And the Humane Society is a mass-marketing and 
(22) lobbying organization? 
(23) A: It is a nonprofit, charitable, nongovernmental 
[24] organization .. 
(25) Q: So you do mass marketing, and you lobby for 
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[1] changes in Washington? 
['2] A: We are a membership-based organization, so we . 
[3] solicit memberships. And we are lobbying as one of the 
[4] tools we use for effecting our agenda of animal 
[5] protection, yes. 
[61 Q: Does the Humane Sociery of the United States 
[7] have a dOlphin faciliry? 
[8] A: We do not. 
[9] Q: Do you have any animal facilities at aU? 

[10] A: We do not. 
[11] Q: I see. 
112] So you don't actuaDy care directly for any 
[13] animals? 
[14] A: We do not run any animal care facilities, no . 

. [15] Q: I see. And you live in Washington; is that 
[16J correct? 
[17] A: I live in Maryland, yes. 
[18] Q: Maryland. 
[19] Now when you got involved with the Dolphin 
[20] Sanctuary, there was no question 'that you were getting 
[21] involved to release these dolphins back to the wild? 
[22] A: Directly? 
[23] Q: WeD-
[24] A: Myself? 
[25] Q: That yo'ur organizati()n was becoming involved 
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[1] with my organization to assist us in reintroducing these' 
['2] dolphins back to the Wild? 
[3] A: We were acting in facilitating and advisory 
1-'] capacity only. 
[5] Q: ls that a yes? 
[6] A: We were not - I am sorry. I reaDy don't 
[7] understand the question. 
[8]. Q: Did you get involved with us for the explicit 
[8] reason to help us reintroduce these dolphins to the 

[10] wild? 
[11] A: Yes, we did. 
[12] Q: Because you stated earlier that you are 
[13] opposed to dolphin captiviry, the Humane Sociery is? 
(14) A: Yes. we an:. 

[15] Q: So there's no reason why you would have gotten 
[16] involved with the sanctuary had it not been involved in 
[17] a release project? 
(18) A: That's correct. 
[10] Q: What is your eXperience with marine mammals 
[20] directly? 
[21] A: I have a degree in biology Ph.D. from the 
[22] Universiry of California Santa Cruz. My dissertation 
[23] research was on the social behavior'of free-ranging 
[24] killer whales. I have also worked with the elephant 
[25] whales, the spinner dolphins and Australian sea lions in 

[1] the wild. 
['2] Q: So you have been involved with wildlife' 
13] observations? 
[4] A: I have been involved with wildlife biologies, 
[5] yes. 
[6] Q: Observing wild populations? 
[7] A: Wild populations, yes. 
[~ Q: So the marine mammal ~ the orca is the closest 
[8] thing from the spinner dolphins in Hawaii as weD? 

[10] A: Correct. 
[11] Q: So you were observing dolphins in the wild and 
[12] orcas in the wild? 
[13] A: Correct. 
[14] Q: How many hours approximately did you spend 
[15] observing orcas? 
[1~ A: Two hundred. ' 
[17] Q: Two hundred hours? 
[1~ A: Uh-huh - Oh, hours. I thought you said 
(19] animals. 
[20] Q: Hours. 
[21] A: Hundreds arid h'';ndreds of hours. I spent 
[22] two-and-a-half to three months each summer for six 
[23] years. 
[24] Q: Six years? 
[25] A: Yes. 

./ 

\ 
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[1] Q: How many tim~s have you been at the Sugarloaf 
['2] Dolphin Sanctuary? .. 
13] A: I believe I solicited the sanctuary four or 
1-'] five times. I couldn't really be sure - five times 
[5] perhaps. 
[6] Q: And were any of these visits longer than 24 
i7J hours? 
[8] A: Some of them were two or three days but none 
[9] any longer than that, no. 

[10] Q: Did you have any direct involvement with the 
[11] dolphins while you were there? 
[12] A: Very little. I had no real interest in any 
[13] direct involvement with the dOlphins. 
[14] Q: You said in your testimony that you were 
[15] getting involved with a project to help us with 
[16] pennittlng and licensing? 
[17] A: That's correct. 
[18] .Q: But the sanctuary already had its APHIS 
[10] license and the National Marine Fisheries Service before 
[20] you got involved? 
[21J A: That's correct. 
[22] Q: What permits and licenses did you help the 
[23] sancruary to acquire? . 
[24J A: There was some - obviously, there was a Jot of 
[25] APillS contention prior to the transfer of the Navy 
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1'1 dolphins to;~he sanctuary,And we were communicating 
~I with both Dlale Schwindaman andJohn Twiss at tbe Marine 

I . II . t, 

[3J MammaJ Co.lnmission to facilitate, whatever last-minute 
[41 glitches thek were to tbe Navy feeling comfortable witb 

[51 tranSferring::tbe animals. We also. of course, were 

II/ severely beaten to tbe point he couldn't make it. 
[2) A: What you are saying is ringing a bell. It's 
[3/ not completely unfamiliar to me. 

Page aa9 

{4/ Q: So it must follow that since Modoc was tbe one 
[~ that got beaten, then tbe one tbat did the beating was 

[61 going to help witb tbe permit application for,~e [6J probably still arriving to tbe sanctuary? 
[7] release of ti)e Navy dolphins and the Wel~ome Home [7] A: Possible. 

[81 Project. Ii ' '" ' ,," , ' [81 Q: So in tbe HSUS's role as tbe principal person 
1") Q: I mea~, but no licenses, no p~rmits were ever {9) for making this connection between the sanctuary and 

['01 actually obtained by you?,. ['01 Navy, you accepted Jake, Buck and Luther anyhow? 
1111 A: The tclnsfer of tbe dolphins from'the Navy' was [111 f!.: Those were tbe animals tbat we had selected in 
['21 in my opini~n directly facilitated' by th~ 'Hu~r;e So,ciery ['21 San Diego; and those were tbe animals, tbat were 

, II "..... .. , l' 

1'31 of the U,S, ~ we had not been involved',i~ wo,!l,dn't ['3) transferred, yes. 

[") have happened, , )14) Q: You don't remember seeing a dolphin tbat day 
I' . 

[15) Q: Whenlre went to tbe Navy Base onJwy I 3th, ['~ witb c!>icken·pox-rype lesions all over its body? You 
['~ 1994 together -, "" ['~ didn't look at them closely? 

il • 
[17) A: Corre,;,!, , , ,c,', ['n A: I didn't really look at them very closely, no. 
['8) Q: - do you remember seeing Jake that day? ['8) I have very little familiariry with captive bottlenose 
{'91 A: I ~OUI~ not say tbat I ,:",member th~,t' specific ['OJ dolphins, 
[2OJ dOlphin, no,' (2OJ Q: ,Thank you. 

d
ll 

'f [21) Q: You on t. [2') The dolphins I remember when tbey arriv,ed at 
I' ' 

[22J A: I do~'~i ' , '" [22J the sanctuary that day oftbe meeting I was adamant 
~3) Q: You mfntioned tbat w~ were going to take fiVe, [23) about having tbem tested for a number of different 
(24) dolphins yel only three arrived? " (24) things. Remember? 

~~,5~1 __ ~A~:~c~0~rr~e=c.r;'~ ________ ' ____ ~ ________ ~~ _________ I:(2~~~~A~:~,~~e=s~,c=o=rr~e~ct~.~ ______________________________ __ 
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['I Q: And tI),e reason why - ~n~ we wanted the five 
[21 dolphins to ,l,e aU togetber tO,make sure tbey w,ere" 

IS/ compatiJ:>leji ' ','" :' J 

[4/ A: They were put together ,while tlley were still 
[5/ at tbe Navy ;p.se in tbe int~rest 9f seeing if tb'ey were 
[~ all compatible, yes. " 

I I ·1. ' 

[7] Q: Because tbey were all going to be togetber at 
II ' 

[8) tbe sanctuary? 
,I 

£9/ A: Correct.. ' , ' 
II • . 

1'0/ Q: You sa~d Modoc and Ikaika didn'tcome becau~e, 
111/ tbey got sick or sometbing? , ' . 

II .. . 

1'21 A: My re~0llecti6n is tbe Navy let us know the~ 0' 

113/ weren't sho~g a clean bill of health so they weren't 

:14/ transferred rthtb~ otJ:>er t~ree, but ~hey would be 
I'~ coming when tbey showed a clean bIll of health on tbat 

:16] date. ll. . . '., '. 
',I~ Q: You don't recall that actually Modoc was 

• J ~r ' 
[18] severr:ly beaten? , 
19/ A: I thin!ll tbere was some indication - I'm going 
· II • 
~ back in my mind through tbe file tbat I went through - . , 
,'/ that Modoci'had been beaten up a bit by some of the other 
· I' 
'221 dolphins, but I'm not really sure oftbat, I can't 
, Ii '. . ,"" 

23/ remember that specifically. . ' 
· II _ . ' 

,4) Q: I showd make sure. It was Mod\,c or maybe II . - ., :, 
,~ Ikaika. One :~f tbem had stomach problems, and one was 

II/ 

I:!/ 

[3/ 

Q: Including hepatitis and others? 
A: Yes .. 
Q: Basically everything under the sun; do you 

[4/ recall that? 
[~ A: I do rec~ll that. 
[6) Q: They were tested for all of tbese tbings? 

• [7] A: My rec,?llection and my understanding is that 
[8/ they were tested for all of these things, yes. 
[9J Q: Are you a dolphin rights activist? 

(10] A: No, ~ir. I'm not. 
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[I1J Q: Did the Humane Sociery of tbe United States 
[121 have anytbing to do witb tbe,arrival of Bogie, Bacall 

,', 
[13/ and Molly to tbe sanctuary? 
[14/ A: We were not affiliated with tbe Welcome Home 
116) Project at that time, no. 
['61 Q: You were talking about tbe history of tbe 
[17/ sanctuary, Specifically, I wowd like to talk about 
[18] what happened between Rick Trout and Rick O'Barry. 
[19/ You do recall as tbe evidence was just put in 
[20J that the Humane Society's inv:olvementwitb tbe sanctuary 
[21/ is stipulated for tbat involvement that Mr.O'Barry 
[22J would be in ~harge of the readaptation of tbe Navy 
[23/ dolphins? 

,[24/ A: Yes. , 
[26) Q: I see .. 

-.. -
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[1( yourself felt as a personal advisor to me that that was [1] Do you also recall that the Humane Society's 
121 involvement was also stipulated on the removal of Rick 

[3] Trout? 
14] A: I don't recall that. 

'[SJ Q: But so you deny that we had that meeting and 
[6] that you said: Listen, we are not going to get involved 

[7J without -
[3J Well, let me put it this way. Would the 
19] Humane Society have gotten involved with the sanctuary' 

[1OJ had Rick Trout remained? 
[11] A: We were involved with the sanctuary while Mr. 
[12] Trout was still there. 
[13] Q: Not for very long after the dolphins arrived. 
[14] MR. HOGAN: Your Honor, I would like to 

[15] object. This question was asked and ansWered on direct 
[16) testimony. 
[17] THE COURT: All right. Well, we will go 
[18] ahead. You may ask it.ASk the question again. 
[19] MR. GOOD: I asked the question and she 
~O) answered, Your Honor.And I am trying to ' perhaps I' 
~1) should remind Dr. Rose that she, is under oath. 
(22) THE WITNESS: Of course. 
(23) BY MR. GOOD: ' 

~4) Q: So the HSUS would have been involved with the 
~S) dolphin sanctuary had Rick Trout remained on the staff? 

121 a good idea? . .' . 
[3] A: We supported that, yes. 

(4) Q: I see. 
(5) So is there a distinction there between what 
[6] HSUS officially says and what you personally say? 
[7J A: My ~derstanding of your question is that 
(8) somehoworotherwe had a say in this.And we were only 
(9] an advisor. We had no authority to order you or 

(10) anything like that. So I am not really sure of the 
• '. 1 

(11) nature of the question. 
'0., ,- .: ",' t 

(12) Q: ~en you insisted that Mr. 0 Barry was pan of 
(13) the p~;'ect during the involvement phase, the beginning 
(14) of your inv~lvement with the sanctuary, you weren't 
[15] aware that Rick is not a scientist? 
[16] A: Yes, that's correct. 
[17] Q: So why then later in your testimony did you . , 
(18) say that Rick 'was being held accountable for things of a 
[19J scientific nathre with the scientific research permits? 
[2OJ A: He was the only one that I was aware of who 
~1) had the expertise and background and experience of 
(22) having rehabilitated and released dolphins in the past. 
(23) So clearly he had'the knowiedge in his head. And what 
[24] we wanted from him -at one point Mr. Robens gave him a 
(25) tape recorder just so he could talk into it. What we 
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(1) A: We had signed a memorandum of agreement. We 
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[lJ wanted f";;m him was just'what.dld you do to get them 
121 had gone through fwO potential transfers that didn't 
[3J follow through all while Mi. Trout was still at the "-
[4J sanctuary. We were already involved with the Sugarloaf 
[SJ Dolphin Sanctuary, and Mr. Trout was on staff. 
[6J Q: And you had nothing to do with 'discussions -
[7J you already said that you actually felt that I did the 
[8J right thing by -
(9J A: Yes. 

[10J Q: - by choosing Mr. O'Barry over Mr. Trout? 
[11J A: Yes. What I testified was that I counseled -
(12) you know, I was actually present at the Gadfly 
[131 conference in early November, and we were all talking 
[14J about what to do to relieve these tensions. And my 
(15) counsel at that time just as a person representing HSUS 
[161 and somebody who is talking with you as a friend was 
[17] that, you know, you need to stay with O'Barry.And Rick 
[18] Trout,'your idea of havfug him'take a break was not a 

[191 bad one. , . " 
[2OJ Q: I remember you referred to him as a loose 
(l'1) cannon on deck at one point? 
(22) A: I believe that was the phrase I remember. 
(23J Q: Yes. So although you are saying that the HSUS 
)24J official pOSition wasn't that Trout should take a 
)25) sabbatical and try and get his head clear but that you 

~) prepared. And the scientific expertise oftuttting it 
(3) into a permit application would obviously - you know, 
(4) that would not be his' responsibility. That would be the 
JSJ responsibility with somebody with that background. 
[6] Q: He did give you his methodology? 
[7J A: He did. 
[8] Q: But you didn't like it? 
[9] A: As I said in my testimony, if it's without 

[lOJ words, I can't tum it into ariy words. ' 
(11J Q: Well, I mean, is science a~tually a proce~s; 
(12) or is sCience m'ore a way of documenting something? 
[131 A; I would say it;s both. 
[14J Q: So the science itself isthe process?' 
(15) A: In this p'articulat"regard, what we ;"'ere 
[16] looking for was son O.f a coo,kbook or a step:by-step 
[17] son of recipe that anybody could repeat. And you know, 

• [18] that's all- it wasn't, you know, the meth'odology 
• [19] section of any scientific project. So th'lt'S all it 
, )2<l\ is. It's just a description of what the researcher did 

• ~ .•.• ,.; ~ , I 

(21) and would do again t<;> repeat the results. And so all we 
(22) wanted from Mr. O'Barry wasn't anything that, you know, 
(23J is some magical language of s~ience or anything. It was \... 

'. [24J just what did 'you do to prepare these animals for' 
. .~ . 

[2SJ release. 
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[1[ Q: Well, he told you? 
(2) A: But if'! can't ~produce it in any kind of , 

I ~) step-by-step words, that makes it unrepeatable.That·is 
[4) pan of the 'scientific process is you have to be able to 

" 

[51 repeat it. ii 
[~ Q: Wbat!'ifthere is no process, whatthen? . 

, , th 
[7) A: I don't know. If there s no process, en 
[8] it's not - f,hat leaves me without a response. I don't 

(9] know. :1 t" 

(10j Q: What~;we really needed' was - well, this is not 
[11) in the question form, I suppose. I suppose thatto go 
[12) funher intd that would be testifying on - . 
[13) THE COURT: You will have an opponunity to 
[14) testify. Let'~ just finish with this witness. 
[15) MR. GO~D: I am going to. I think statements 
[161 of fact on my behalf are irrelevant now. 
[1n THE COURT: That's for later. 
[18) MR. GOOD: Yeah, that's for later. 
[16),:1 BY MR. GOOD: . , 
~~ Q: However, ifthere.was no process, there Isn t 

(21) 'I 
/221 THE CO&RT: We have been over this area.now. 

(231 Do you ha~e a - "; 
" 

(24) MR. GOOD: Well -
" ,~~ THE COlJRT: Mr. Good, we have been over this 

Ii 
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[1) process bi:now a couple of times. 
(2) MR, GOOD: Let me ask a different question .. 
~) 'I BY MR. GOOD: 

~) Q: Did d;e Humane Society ever provide you with a 

[S) scientist? Ii ' 
(6) A: I wasl'son of tasked at the end ofthe meeting 

" [7) we had in June of '94 wi,th assisting, you know, Mr. 
[8) O'Barry arid turning in whatever he could put down as to 

'I • •••. • 
(9) his - what he does mto turnmg 11 mto an appropnate , 

[10) document for a permit application. I have never 
[11) released a dOlphin before, so I cenainly couldn't write· 
[12) it. But I coilld, you know, mold it into a docuinent that 

" [1~ was appropriate. And you know, he understood that that 
[14) was my - I ras willing to play that role. " 
[1~ Q: So you were the scientist that the Humane. 
[16) Society pn1vided us in the way of helping us achieve our 

'I 
(17] mission? Ii 
[16) A: Because it was a document we were talking 

" 

[10) about, you,!<now. My presence at the· sanctuary wasn't 
~ necessary in my opinion. He could fax the - which, in 
~1) fact, in thei~nd he did fax the protocol he did 

/(22) produce. ~e faxed it ~o me. I could work with it.l ' 
(23) could fax it back to hun. We could do drafts back and 
(24) fonb.Yes, that's what I envisioned. , . 
[2SJ Q: well,'ko you were never actually there doing 

Ii 

February 9,1999 

Page 347 

[1) any scientific observation and documenting anything that 
(2) actUally happened at the 'sanctuary as it happened? 
~) A: No. Ultimately, that was Mary Lycan's job of' 

[4) the Welcome Home Project. 
[5) Q: You claimed that when Mary Lycan was 
[6) interjected in the sanCtuary that the HSUS had nothing 
[7) to do with it?' .; 
[8) A: Joe found her. I didn't even know who she was 
~) when he mentioned her. Wben she was finally pan time 

[10) 'a'nd then full time there, a lot of this that was being 
[11) dealt with by the Sugarloaf Dolphin Sanctuary board. 
[12) And I was not a member of that board. 
[13) Q: But you were privy to the board's behavior? 

[14) A: Yes, I was. 
[15) Q: When you said that she was - I remember there 
[16) was a work contract for her, and there was a couple of 
[In different pieces of paper for her. You mentioned a 
[181 memo. Do you recall who wrote that memo? 
[19) A: That was the job description as I recall it 
(20) was wrinen by Rick Spill. 
(21) Q: Rick Spill. 
(22) And you mentioned that you didn't feel as if -
(23) you read the'later one after that, the memo that - the 
(24) actual job description that came arrer that? 
[2~ A: I recall only one document that described her 
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[1) job. There may have been another. I don't know that I 
rzr saw it. 
(3) Q: You didn't feel that in any way Ms. Lycan was 
[4) being interjected to replace Mr.O'Barry? 
[5) A: Had I been aware of it - and I don't recaU 
[6) ever seeing any such thing - I would have advised 
[7J against it. Mary had never released a dolphin before. 
[8) She ce'nainly didn't h'lVe the expertise to do that. 
(9) Q: But that is actuaUy what winds up happening 

[1~ is that tbere was a huge push to make - that Rick 
[11) O'Barry was actually-
[121 THE COURT: You are testifying. Do you have a 
[19) question? 
[14) MR. GOOD: Yes. 
[15) BY MR. GOOD: 

[16) Q: Are you aware that at some point Mr.O'Barry 
[In was separated from the Bogie and Bacall release, and 
(18) Mary was put there in his place? 
[19) A: I know that when Bogie and Bacall went to the 
)20) Indian River Lagoon at the end of the summer in '94 -
)21) '95 that Mr. O'Barry was not with that program anymore, 
[22) not with that project anymore. I was aware of that, 
(23) yes. 
(24) Q: But you still maintained that the HSUS had no 
(25) hand in replacing Rick O'Barry with Mary Lycan? . 
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(1) A: That was Joe Roberts.And I was certainly , 
(2) advising the Welcome Home Project,you know,in the sa,!,e 
(3) way I had initially been advising the Navy Dolphin 
(4) Project.Joe was not always- he,didn't tell me 
[~ everything he waS doing, In fact,like I said, I Vfols 
(6) aware he went to court. I never knew the details of all 
[7) of that. And by the summer of 1995, I was definitely of, 
(8) the opinion that the HSUS and Sugarloaf and Rick O:Barry 
(9) were no longer on the same page about howtheywanted to 

(10) conduct these releases. So I would say what I ,did know,. 
(11) of what was happening I appro~ed of because if there was 
(12) no interest in doing it scientifically sound and. 
(13) scientifically clean and with a permit,I.wasn't 
(14) interested in it either. And that was my advice. 
[1~ Q: You mentioned a Gadfly coalition meeting? 
[16) A: Yes, 
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[1) longstanding, and some of those conversations were 
[2) private. They weren't necessarily-:-
~) '0: You met Kathy'howJong before that? \,. 
[4) A: I knew Kathy probably a year, and a half maybe, 
[~ 1993, '94. 
(6) 0: You met her at the Gadfly conference? 
[7) A: I think that might have been the first time I 
(8) actually met her, but we knew her from - she was an 
(9) activist, and I was working at the HSUS as an advocate. 

(10) And I would say, yeah, about a year before ,that we had 
(11) been talking. 
(12) 0: So Kathy was giving you information about what 
(13) was happening there at the sanctuary? 
[14) A: She was telling me her version of events, yes, 
[15) sir. 
(16) Q: So was Ms, Lycan? 

[17] Q: You said that Sugarloaf hosted th~t meeting? [17] A: I didn't speak with her. But yes, a couple of, 
(18) A: Everybody stayed at the lodg~ and the fire (18) times. 
'[1~ house or whatever it was that we actually melin, you (19) Q: Was anybody else there.giving you information? 
(20) know, something that was right next door to the. (20) A: Not that I remember, no., 
(21) Sugarloaf Lodge. (21) Q: So you were talking on the phone with people 
(22) Q: Well, who organiZed that meeting? (22) that were working for me on a regular basis? 
(23) A: The whole meeting was organized by Rick.Spili. (23) A: On a regular basis, yes, sir. 
(24) 0: Rick Spill? (24) Q: About the only basis probably, huh? 
[2~ A: Yes. (25) A: I doubt that, I have other duties. 
~~~--------~~--~----~I 

(1) Q: So Rick Spill organized the meeting, and it 

{2] just happened to be held at Sugarloaf Lodge? 

(3) A: Right, 

[') Q: I did not host that meeting, 

(5] So you mentioned at one time that you had a 

(6) ground crew at the Sugarloaf Dolphin Sanctuary? 

[7J A: The phrase I used was tI1crc was some pcopk on . 

(8J the grounds who were physically on site; yes. The HSUS 

19] didn't have them. They weren't hired by ~s. what~er. 
(10] But they were peopk that we knew that we were 
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(11) coopcl'2tive with that we communicated regularly with and 

(12) comforl2bly with. 

It3] 

(14J 

[15] 

[16) 

[17] 

Q: By phone? 

A:. Correct. 

Q: From Washington? 

A: From Washington. 

Q: And these people~ they were working for me at· 

{18] the time, correct? 
[19} A: That's my understanding, yes, that they were. 

(20] under your payroll. 

(21) Q: And every time you t31ked to them, did you 

(22) call me and ask me if you could speak to these people or 

[23J go through me or get my ~put or -

(24J A: My relationships with some of these 

(25] individuals including Kathy Kinsman were of 

Pag935~,-

(1) THE COURT: Mr, Good, let's give Mr.O'Barry 
[2) an opportunity,now, 
~) Mr. O'Barry, go ahead, 
[') MR. O'BARRY: Thank you,Your Honor. 
[5) FURTHER CROSS EXAMINATION 

(5) BY MR. O~BARRY: 

[7) Q: The protOCOl - do you recall a meeting, at the, 
[') Sugarloaf Dolphin Sanctuary between several people 
(9) including yourself and Rick Spill and myself. and we 

(10) were in my Dolphin Project bus? 
(11)' A: Yes, I do. 
(12) Q: You do? 
(13) And basically, you,and Rick Spill confronted 
(14) me and said can you explain to Rick Spill your method, 
[15] your protocol. And he said where can we do it, and I 
(16) said in my motel room. And we went there. Do you 

[17] remember that? 
[1') A: I do recall that, yes, 
(19) Q: Okay. Do you remember Kathy Kinsman going 
(20) along in that meeting? 
(21) A: Actually, my recollection is that Mary Lycan 
(22) was there. 
(23) Q: Yes, she was there. 
[2') A: But Kathy might have been. 
tlSl Q: No. j', 
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]11 lawyer just identified out!iiiing Kathy Kinsman's and r' (11 WeU, so you remember Spill and 1 having this 
121 meeting to -"I was being forced to describe what I knew? 

~ 131 A: You were being asked to describe what you 

('1 knew, yes. i: , 
(5) Q: Okay, Pressured is probably the wrong word. 
I5J 1 was being ,asked. 
f7I So 1 werit in there, and 1 was intervkwed by 
(81 Spill.And Kathy Kinsman took notes of· and 1 

(9] explained to him the process· it's a healing process, a 
II • ' • : 

(101 healing an, if you will , And I explatned that 10 -

("I detail to him. And he went back to the bus, Kathy 
(121 Kinsman and myself, and told you that yes, we can Write 
('3) this up - it's :doable, or something like that; do you 
(14] remember that? 
("I A: That's,not my recollection. 
(16) Q: What happened when' we relUrned 10 the bus? 
(17] A: My recoUection Is that everybody was like we 
(181 can keep wl,rking on this and that we can produce a 
(191 written doc'ument at the end of it if we keep working 

1201 with you. " 
(21) Q: We co'~ld produce a written document; I can 
]22] explain what 1 can put into words? 
]231 A: My remembrance is that whatever it was that 
]2'] was said was not sufficient at this time to produce that 
'25) document but that they felt confident that with time 

121 Mary Lycan's job 10 write the protocol excludes me 
131 completely. 
]'1 A: It was a second document -
]51 Q: It's here on the desk somewhere. We can read 
I5J it if you want. But my point is I'm curious how I could 
f7I put such confidence 'in writing scientific protocol by 
(I] two people who are not qualified? . . 
I5J A: Mary had a degree in biology. She had ' 

]10] training in writing these sortS of methodologies for 
]111 expens and studies, and aU along her purpose was to 
]121 assist you in producing this protocol. She herself had 
]131 absolutely no 'background or experience or expertise to 
]141 write a rehabilitation and release protocol, and that 
("I was not her purpose there. 
]161 MR. O'BARRY: For the record, I would like to 
(17] • and there's a document· 1 don't know if this is the 
]18] time 10 do' that, but it clearly eliminates me and teUs 
110] me to Stay out Of the way and lets these twO people -
1201 THE COURT: You are going to have a chance 10 

]211 do that, but let's finish with this witness now. 
]22] MR. O'BARRY: Okay. 
]231 BY MR. O'BARRY: 

]2' 1 Q: Prior to this takeover when Mary Lycan took 
1251 over the protocol and Kathy Kinsman, Isn't it true that 
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(1] you and Rick Spill had a meeting in Washington, D.C., (11 details would emerge. 
121 Q: Okay, Good. 
131 Later on when you had Mary Lycan replac~ me -
141 A: My testimony is that she - that's not how 1 

(51 remember it, bill whatever. 
(6] Q: And she was working in a team actually with 
f7I Kathy Kinsman -There- were two of thein; there was nOt 
(81 one person. There were two people who you pretty much 

1 ' 
I'! had developed this protocol, correct? 

(1D] A: Mary and Kathy produced the feeding regime 
("] protocol, yes. They wrote it together. 
(121 Q: Mary Lycan, a dolphin trainer from the swim 
(13) program down the road at the Theater of the Sea '-
(14] A: Corre'ct, 
(1S] Q: - that you put your stock in, had she ever ., 
(16] been involved in a rehabilitation program before ever? 

I' 
(17] A: No, she had not, 
(181 Q: Are you aware that Kathy Kinsman was a person 
(10) with no experience whatsOever with dolphins? She was, 
]20] in fact, a sOngwriter who was there making a music ' 

. (21) video? 
:f22l A: She aCtuaUy was very up front about that and 
~ 123] made it cl~r that her desire was to learn and receive 

(2'] training and advice and instruction from you, 
(25] Q: But ~n't it true· weU, the paper that 

(2] had a private lunch with Ann Terbush, the pennitting 
131 specialist f~r the National Marine Fisheries Service, a 
14] few days 'and we talked about that on the telephone? Do 
(5] you remember teUing me on the telephone we are having 
(6] lunch with Ann tomorrow; and if she teUs us that you 
f7I have to leave. are you wlUing to step aside? 
18] A: Yes, 1 do recaU that, 
10] Q: Okay, Are you 'aWare that I testified to 

(101 Congress in July 8 of 1992 regarding dolphins in 
(11] captivity - actually, it was the testimony presented to 

, ]1 2] the U.S. House of Representatives Committee' on 
113] Agriculture, Subcommittee on the Depanmeot oPerations, 
114] Research and Foreign Culture, Congressman Chame Wilson 

, (15] Chairman.And we were testifying about the abuse and 
(1.] exploitation of marine mammals.Are you aware of that? 
117] A: No; I was Dot aware of . that. 
(18] Q: You weren't aware of that? 
(10] A: 1 was not. 
1201 Q: No. Okay. ' 
(21) John Grandy. your next in line. sat next to me 
]22] in that meeting, 1 am very surprised because 'you work 
(23] close with him, right? 
(2'] A: Could you give me the date again? 
(25] Q: That was in 1992,July. 
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(1] I remember calling you back the next day.And I changed (1) A: I did not start working with, the Humane 
'.. .t 

{2J Society of the U.S. until May of 1993. 
13] Q: Okay. I,n't it true that you after lunch 
t4) call.ed me back., we had a phory-e coraversa~on at Sugarloaf 

{5] telling me that the National ~~ine fi,sheries. Service: 

(6] basically wan~ lll;c out of the pic~e and you can ~ I 

[7] don't remember the e~ct words •. but ~~t yo,u. were. 

(8) telling me was I have to step aside ~ca~~ the National 

[9) Marine Fisheries Service are not going to pe~t us as 

[10] long as I'm there, and I agreed to step ~ide? 

(11) A: My recollection was ] made it cl~ tp YOll, . 

[12] based on my conversation with her ~t 'your name 

113] associated with this project was n?t a p~us to. ~eir 

[141 office-

(15] Q: Okay. And didn't I - I am sorry to interrupt 
[16] you. 

(17] A: - and that my counsel to you - an~ again,l 

(18] had absolutely no authority to order you ~o do an~. 

(191 - but mY,counsel to you was to allow yo~ ~ame, not 

[20]. your person but your name to be disas~ociated with the 

(21] project on the permit application while ~e put somebody 

. (22) who had credentials as a representative for the project. 

123] Q: And at that point I agreed with you in the 
(2.41 interest of the common good to step aside: and let ~s 

(25] h:ippen. 

(1] 

(2] 

[3] 

A: Yo.u-
THE COURT: Is that a question? . 
MR. O'BARRY: Yes. I'm asking her..if she 
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~[ remembers that phone conversation whe~e I agreed to let 
(5] NMFS basically discriminate against me and step aside in 
(G] the interest of the common good and let them do ~hat 
[7] they are going to do. 
1'] THE WITNESS: My goal at that PO,int was, to get 
(9] the permit application completed and accepted and inand 

(10] 

(111 

(12] 

{131 

(141 

(15] 

(16] 

BY MR. O'BARRY: 
Q: That's not my question. 
A: No,so-
Q: My question is do you remember -
A: Yes. 
Q: You do-, 

{m A: No, may I finish answering the question? 
I"] Q: I am sorry. I thought you were ~nished. 
[18] A: What I remember is that you agreed because we 
(2<J] all wanted to get the dolphins released wallow your 
(21J name to be disassociated in that sense. 
(22] Q: Right. Okay. In the interest of common good 
123] I call that. 
(24] A: In the interest of the dolphins, y~s. . 
(2S] Q: I thought about that all night that night, and -. -. -

{2J my mind because th!s is discrimination.Theywere· 
13] they had a vendetta ~gainst me. I asked if your . 
(4J organization would file a lawsuit against them for this. 
(SJ THE COURT: Okay, Now you are goinglo have 
(6] an opportunity to testify. Is that a question? 
[7] MR. O'BARRY: That's a question. 
(8] . BY MR. O'BARRY: 
(0] Q: Do you rememberthat conversation? 

(10] THE COURT:'po y~)U remember that? 
[11] THE WITNESS: I remember you calling me back 
(12) and being very upset, Yes, I do. 
(13J • ,BY MR. O'BARRY: 
(14] Q: Do you remember seeing the protocol that Kathy 
(15} Kinsman that was in the ro<?m with me with Rick Spill and 
[16] Mary Lycan produced for you, for the Humane Society at 

, (17] your request?, 
{18] A: The feeding regime protocol? 
(18} Q: The same protocol that you call plagiarism; 
(20} you remember that? 
(21] A: I.remember when they gave that to me, yes . 
(22[ Q: Yeah. But you are aware that I was in a room 
123] with Kathy Kinsman while she took notes and I described 
(24] my· process, and she wrote it down and handed it to you; 
[25] and when it came .time for me to .write my own I did that, /. 

Page 36(, __ 

(1] and you called that plagiarism? Do you remember that? 
(2} A: No. I don't remember it that way. 
13] Q: Okay. At the time I was being pressured to 
(4[ come up with this protocol, this cookbook as you call it 
(5] 

{6] A: That was actually Joe Roberts' phrase. 
[7]' Q: Joe Roberts, yeah. 
(8] At the time I was being pressured, heavily 
19] pressured 10 come up with this cookbook, as you call it. 

(10} so all dolphins in captivity can be set free. once we 
(11] develop this cookbook, as you call it, how long had I 
(12) been actually working with Bogie and Bacall? It was six 
(13] or - five or six months, I think, is when I was being 
(14] given a tape recorder and said I have got to come up 
(15] with this. 
(16] :.Do you remember the time frame of the time I 
(17] spent with the dolphins, the time I waS being pressured 
(16} to come up with this cookbook? Was it five months, six 
(19] months, something like that? 
(2<J] A: ,My recollection of all of this is that you 

. [21] were completely in cooperation with us, being· the 
(22] Humane Society of the U.S.,Joe Roberts, the Dolphin 

1231 Alliance, '.' "'" 
(24] Q: I am talking about time frame now. 
(2S] THE COURT: Mr .. O~Barry, you have asked her a 
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[1) lengthy question. Let her answer. . 

l . [2) THE WITNESS: You had to produce a lengthy 
~ [3] document that you were completely in agree~ent that you 

~) would produce it. When we had our meeting in June of 

( 

[5) 1994, you ailreed to produce a written doc~lment.That 
[6) was the task. that was assigned to you. a.nd you agreed to 
(7) it. 
[S) MR. O'BARRY: Yeah. 

,~ 

(9) THE WITNESS: And by April of '95 we had not 
[1~ seen a document. What you call pressure was simply 

I . - . . . . 

[11) repeated requestS for you to comply with .what you had 
[12) already agreed to do. 

BY MR. O'BARRY: [13J 

[") Q: How rkny months was that that - My point is 
[15) about the time frame that I spent with the dolphins. I 
[16) mean, writing protocol you have to know who they are. 
[1~ And I had spent about six months with them. 
[18) Okay. This question is about - let me jump to 
[1~ another project that HSUS has attached themselves to 
(20) called Free Willy, or Keiko is a name of an orca that 
[21) was played in the movie Free Willy. 
(22) A: That's correct. 
(23) Q: Is that correct? 
[24) What do yo!' plan to do with that whale? 
'S) A: The Humane Society of the U.S. does not plan 
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[1) to do anything because we are nOt in charge of that 
[2) whale. 
(3) Q: You are in charge of it? 
(4) A: We are not involved with it. 
[S) Q: Do you hope to set him free? 
[6) THE COURT: We are not going to deal with Free 
(7) Willy. Let's stick with this case. 
[S) MR. O'BARRY: It directly relates to this 
[9) protocol. 

(10] I, BY MR. O'BARRY: 
[11) Q: My question is we all know that the plan 
[12) eventually, whoever is in charge, is to free Willy: How 
[13) long have the people, whoeverthey are who have Keiko
[") how long have they been living with this ~hale since he 
[1S) has been released from the captive industry? 
[16) THE COU'RT: Okay. Mr. O'Barry, I'm not going 
[1~ to solve the Free Willy problem right now. I got enough 

" 
[18) on my agenda as it is. Let's stick to this case. 
[19) MR. O'BARRY: Let me rephrase this then. 

'I . , 

(20) " BY MR. O'BARRY: 
[21) Q: It's be!:n a couple of years now. 
!2) Do you have protocol to release this dolphin, 

~(23) and are they being pressured to come up with this 
[24) cookbook? . '. 
[2~ A: They are certainly in the process of producing 

[1) a document that will be -. that will delineate the 
[2) protocols for -
(3) Q: Do you have it? Does anybody have it? 
~) A: Personally, I do not have it. 
[S) , Q: It's been three or four years now? 
[6) A: Two years. 
(7) Q: Okay. I had six months. 
[S) You mentioned the Humane Society is interested 
[9) in this dolphin captivity issue? 
[1~ A: Yes, we are. 
[11) Q: Are you aware that dolphins have been in 
[12) captivity since 1938 in America? 
[13) A: In fact, I am .. 
[") Q: You are. 
[1S) Do you realize the Navy dolphins have been in 
[16) the Navy since the late fifties? 
[1~ A: I'm aware of that. . 
[18) Q: You are? 
[1~ Why is it the Humane Society has never gotten 
(20) involved in this issue, never spoke out of it, never 
[2') took a position until it became popular and marketable 
(22) until recently? 
f23] A: There was no marine mammal sC.ientist position 
(24) until May of 1993. I was hired to rill a new position, 
(25) and that's when they had the expertise to pursue an 
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[1) anti-captivity campaign. 
[2) Q: I see. 
(3) And you say they are really against the Navy 
[4) program; they want to do something about it. Isn't it 
[5) true that the Humane Society is the richest animal 
[6) welfare organization in the world? 
(7) A: I WOUldn't know. 
[S) Q: Well, isn't it true then that the tax 

[9) statements last year reflect they have sixty million 
[1~ dollars in assets? 
[11) A: I WOUldn't know. 
[12) Q: Okay. Let me try one more thing here. 
[13) If you got one dollar as a marine mammal 
[14) scientist wanting to help these Navy dolphins from each 
[1S) one of your members, how much money would you have? 
[16) A: Less than a million dollars. 
[1~ 

(18] 

Q: You don't have two-and-a-half million members? 
A: We have 6.7 million members and constituents. 

[19) Less than a million of those are active members paying 
(20) dues. 
(21) Q: Okay. But if you had a million dollars -
(22) THE COURT: Okay. Now this is pure 
(23) speculation now. If you have a question about this 
(24) particular - Mr. O'Barry, we are not going to get into 
(26) the world of speculation at this point. Do you have a 
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[1[ question about the incident here? Then go ahead.. , 
Page 367 

[I) discussing. Were you alSo receiving infurnlation from 
[2J the board me;hbers, the other board members of the 
iaJ ~ugadoaf Dolphin Sanctuary? 

[2J MR. O'BARRY: I'm questioning why the Humane, ' 
[3[ Society doesn't actually build a dolphin rehabilitation 
(4) center of their own since they are so rich and powerful 
(5) in Mississippi where the dolphins came from instead"of ' 
(6) attaching themselves to Sugarloaf and taking it-over, 
[1] That's what I am getting at. This is the true -
(8) THE COURT: You will have your chance to 
~) testify at some point. I just want to finish with this 

(10) witness right now. 
[11] BY MR. O'BARRY: 

(12) Q: Isn't it true when we had this meeting in your 
(13) office the first time I met you you told me that you 
["1 have no experience with marine mammal husbandry, that' 
[1~ you came from academia? 
[16] A: That's correct. 
[17] Q: And I invited you to come to Sugarloaf and 
(18) watch me put up your tent next to mine if you want to, 
(19) and if you want protocol, you want to know what I am 
[2(1) doing, come down there and make a commitment and watch 
(21] and observe and write it doWn; isn't that true? 

1221 A: You did invite me to do that, 

[I) 

[2J 

(3) 

Q: Did you show up? 
A: I have other duties, Mr. O'Barry.' 
MR. O'BARRY: That's aU, Your Honor, 

THE COURT: Redirect examination? 
REDIRECT EXAMINATION 

BY MR. HOGAN: 

~) Q: Dr. Rose, just to clarify a couple points, was 
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[~ it ever your job to prepare the permit, I'm assuming we 
[61 are discussing the permit that's'been'talked about here 
[1] by Mr. Good on his cross, the scientific research permit 
(8) that would have allowed, or that wi: have talked about 
[9) earlierin this testimony that the Judge is aware of! 

(10) A: For the Navy Dolphin Project, that was never 
(11) my job. 
(12) Q: What was your job again? 
(13) A: I was to facilitate and advise. 
[") Q: And another clarification point on Mr. Good's 
[1~ cross. There was some discUSSion about the choosing of 
[16] the dolphins in San Diego and your choices that were 
[17] made. Did Mr. O'Barry or Mr. Good particiPate equally 
(18) in the choosing of the five dolphins from San Diego? 
(10) A: They did in many ways more of it than I did ' 
(20) because as I made very clear I have no experience at 
(21) captive husbandry of bottlenose dolphills.They were 
1221 there. They were equal partners in inaking th'ese 
[23) choices, yes: 
['24( Q: And later in Mr. Good's cross examination, he 
~ mentioned the people on the ground that you were 

(4) A: Yes, I was. 
(5) MR. HOGAN: I have no further questions. 
(6) 'THE COURT: Okay,Thank you very much, 
[1] Doctor, 
(9) MR. HOGAN: Your Honor, I would request'ttlat 
(9) Dr, Rose be released from her experience at this time, 

(10) She has other responsibilities. She needs to get back 
(11) ~o D.c. We don't feally want to hold her here the whole 
(12] week. 

(13) THE COURT: Okay. Right:Thank you very 
(14) much, Doctor.You may go. 
[1~ THE WITNESS, Thank you, Your Honor. 
[16] THE COURT: Let's take just a short break then 
[17] we will start with the' next witness before lunch, We 
(19) will take five minutes. 
(19) (Whereupon, a shon break was taken,) 
(20) THE COURT: Who is the next witness? 
['21) 

, (22) 

MR. HOGAN: Next witness is Roben Schoelkopf. 
THE COURT: Please come forward, sir. ' 

(23) (Whereupon, Roben Schoelkopf, having been 
['24) first duly sworn by th~ Judge, was examined and 
~ testified as foUows,) 

[I) 

[2J 

DIRECT EXAMINATION 

BY MR. HOGAN: 

(3) Q: Good morning, Mr, Schoelkopf. Please state 
(4) your name for the record. 
[~ 'A: Roben Schoelkopf. 
(6) Q: Could you 'spell your !:ist name for the court 
[1] reponer, please. 
(8) A: s.c,H-O-Jl.L-K-O-P,F. 
[9) Q: Mr. Schoelkopf, what'S your occupation? 

(10) A: I am the cofounder of the Marine Mammal 
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(11) Stranding Center New Jersey for the past rwenty years, 
(12) and prior to that I was a U.S. Fish and Wildlife Office 
(13) deputy and also aNew JerseyFishand Game deputy where 
[") I specializ'ed in marine mammal and sea turtle 
[1~ enforcement. 
(16) Q: Can you teU me how you initiaUy became 
(17] involved with Sugarloaf Dolphin Sanctuary program. 
(18) A: I was invited to a Gadfly meeting held at 
(10( Sugarloaf in November of 1994.And I was approached by 
(20) Mr. Good to see if I was interested in becoming a board 
[21] member for Sugarloaf. 
1221 Q: Can you teU me about your initial feelings 
(23) about the Sugarloat Dolphin Sanctuary project and this ,\.-. 
(24) invitation to be on the board. 
~ A: I thought it was a great idea. I mean, I 
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{1] thought it would be better for the animals to be into ]1] must have a known captive site to which it can be 
{2] the wild t~kn in c~ptivity to start with·.And this type ." {2] returned, a clean medical bill of health, be eating live 
13] of prograrJ would have been probably the first to realiy 13] fish; have functional sonar, and be able to be tracked 
{4] get the whple industry awat;e of what's going on with [4] for an extended period of time to ascertain its 
[5] dolphins in, captivity. [5] acceptance and integration into the wild pod. If a 
IS] Q: Did there come a time when you, in fact, [~ released a dolphin is found not to be doing well, every 
{7] became a ~emberOfthe Sugarloaf Dolphin Sanctuary board {7] effort will be made to return it to the Sanctuary for 
{~ of directors? [8] the retirement program." 

II 

1"] A: I did.Thatwas in January of 1995. . 1"] Q: Thank you, Mr. Schoelkopf. 
" [1~ Q: Was anybody else elected to the board of 

(11] directors a~t that point in time? . 

[12] A: Mr. Berman and also - Excuse me. I got a 

[1~ Can you tell me if this statement contained in 
[11] this document reflected the consensus view of the board 

{"] little nervohs on that. Mark Bennan and Rick Spill. I 
ii· , 

(12] of directors as it existed beginning January of 1995? 
{13] A: I think it does reflect that. 

{14] am sorty':1 . . (14] MR. HOGAN:.Your Honor, I would like to offer 
[15] Q: And were they selected .the same day you were? [15] that into evidence . . , . 

{lS] A: They were. [lS] THE COURT: I will take that document, sir. 
{17] Q: As ofcl,e end ofJanuary 1995, can you tell me (17] BY MR. HOGAN: 
[18] who co";p&sed the board of directors of Sugarloaf Dolphin [18] Q: Mr. Schoelkopf, can you please tell me how 
{10] Sanctuary? ii ' .. ' [19] much time you spent at Sugarloaf Dolphin Sanctuary? 
[2OJ A: Mr. Berman, Mr. Spill, myself, Mr. O'Barty and {2~ A: I only was at the sanctuary rwice, once in 
{21] Mr. Good. Ii {21] November and once for a brief stop several months 
{22] Q: Can you tell me what, if any, plan this board {22] afterwards .. 
{23] of directorJI had' in regards to the Sugarloaf Dolphin {23] Q: Can you tell me what actions were taken to 

.[ . , 
124] Sanctuary project, the program there? {24] keep you and the other absentee board members in the 

~{2s~]_-,-A~::..W~e~ll~,~ili:::e'::.!:p::ro~gra:.::m::.:o::f~th=e~sa=n:.:c:.:tu=·a::r~y:..w.::.::a:::s..:t:::o..:ta=k=e=--,-, __ {2S] loop as far as whafs.going on at the sanctuary? 

J Ii . 
Itl animals that were in captivi.ty either through the Navy 

I, 
(2] or through private cl).tcrprisc and train animals and hoJd 

13] them until th'ey could be rehabilitated and released flack 

14] ~!O the WiJ~:~r kept at the s~ctuary in 'the retirement 

[5] area for thcni jf they were not djg.ible for release. 
;1 

(6] .MR. HOGAN: Your Honor, this has been 
:1 • 

(7) previously olarkcd as Agency's Number 37 for. 
• i! 

(8) identification. 
1i 

BY MR. HOGAN: [9] ii 

(10J Q: Mr. Sd~belkopf, do you recognize this 

111] document? ii 
[12] A: Yes, I db. 
[13) Q: Can yo~ tell me what it is. 

(14J A: lhis is htc mission statement for Sugarloaf 

(15) Sanctuary, arid I received a copy of this about two 
I . 

[16] months after} was on th~ board. 

(17) Q: Can y()~ please read the high}ighted section on 

(18] Page 2 of thi~ document in reference to ~ckase. 
[19) A: "Dolp~s transferred to the sanctuary will be 

[201 evaluated as ~o whether they are suita~le for release or 

(21] for retirem~~. Releases must meet a number of criteria 

l221 before they irru be considered as candidates. The 
;1 

___ {23] individual ~ts of eaCh dolp~ will be strictly 

(24] considered by our scientific advisory cOmmittee,and 

(25) experienced l~OlPhin caregivers. A release candida~e 
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{1] A: We were supposed to be notified on a weekly 
{2] basis with the board members that were active on site 
13] all the time and give us briefings of what's going on 
[4] with the animals' health and feeding records and their 
{5] progress. 
{S] Q: And who were these board members on site? 
{7] A: That was Rick O'Barty and Lloyd Good, m . 
{8] Q: Were they, in fact, keeping you informed of 
[0] what was going on? 

[10] A: We became less and less informed as time went 
{11] on as to what was happening with the animalS. We were 
[12] getting more information from the people who were on 
{13] staff with them rather than from them themselves. 
(14] Q: There came a time when the absentee board 
[16] members decided to send somebody to Sugarloaf Dolphin 
[16] Sanctuary to assess the condition oCthe animals? 
[17] A: I did that. I had a veterinarian and. 
{18] volunteered .her services in New Jersey for me, Dr. 
{1~ Sherrick from the Dolphin Alliance in Florida. And she 
{20] went on site to look at the animals and get a firsthand 
{21] idea of their health. Unfortunately, she was only 
{22] allowed to get a visual look and not be allowed to take 
{23] blood or cultures on the animals. 
{24] Q: Do you know why. this was? 
(2S] A: She was told she wasn't allowed to do tha~ by 
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II] the staff there. 
121 Q: Mr. Schoelkopf, can you please describe your. -
13] relationship between the Sugarloaf Dolphin SanctUary 
14] board of directors as of the spring of 1995. 
15] A: That became very 'trained because there was a 
15] lot of problems that were coming up to our anention 
171 through other people working on site that there was an 
I'] emergency situation going on. The health of the animals 
19] were in jeopardy, water quality also. 
11~ MR. HOGAN: Your Honor, this has been 
111] previously marked as Agency's Exhibit Number 38 for 

11~ identification. 
(f3] BY MR. HOGAN: 

114] Q: Mr. Schoelkopf, do you recognize this 
(15] document? 
115] A: Yes,I do. 
117] Q: Have you liad a chance prior to today to review 
[18) this document? 
119] A: Yes, I did. 
(20] Q: Can you tell me if this 'document fairly and 
(21] accurately - first tell me what this document is?' 
(22J A: This document is a minutes of the meeting - of 

(23] the board meeting held on 6-23-95. 
(24] Q: And does this document fairly and accurately 
(25] represent what occurred ~t!he board meeting -
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II] A: Yes, it does. 
121 Q: - on that day? 
(3) MR. HOGAN: Your Honor, 1 would like to offer 
~] it into evidence. However, Mr. Scho"eIkopf is going to 
15] read some stuff from this document, 

15] BY MR. HOGAN: 

I7J Q: Can you tell'me what led to this board meeting 
[8] being necessary? ' , 
19] A: Well, there were several emergencies that were 

(10J coming up at the center and,brought to our attention 
111] that there was some serious problems with the animals 
11~ and the center itself. 
113] Q: Is the reasoning behind this declaration of 
114] em~rgency or this feeling of emergency put fonh in that 
115] document? 
115] A: Yes, it is. 
117] Q: Can you please read the highlighted portions 
118] of that docUment that deal with'the reasoning behind the 
118] decIiu-ation of the emergency. ' , ' 
(20] THE COURT: Tell me again what the document 

(21) is. 
~ THE WITNESS: It's minutes of our board 
rl3J meeting. 
(24] THE COURT: It's minutes. It's taken by the 
(25] secretary - who was the secretary of the board? 
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II] THE WITNESS: This was taken by, I believe it 
121 was Rick Spill. 
13] THE COURT: Okay. 
14] , BY MR. HOGAN: 

IS] Q: Again, Mr. Schoelkopf, can you please read the 
15] ponions that have been highlighted that deal with what 
171 brought about this state of emergency or what the board 
I'] summarized as what brought about the state of 
I9J emergency. 

11~ A: "Despite strong, clear verbaI"and wrinen 
111] warnings, Lloyd Good, ill openly defied and, 
11~ intentionally violated the direction of the National 
113] Marine Fisheries Service and the Animal and Plant Health 
114] Inspection Service by releasing BOgie, Bacall, Molly and 
115) L1ither from the confmes of the Sugarloaf Dolphin 
115] Sanctuary. 
117] When Lloyd Good, ill placed Luther in with the 
118] female dolphins Bogie, Bacall and Molly, he stated that 
119] he hoped Luther impregnated the females so that they 
(2~ could not be released by Joe Robens. 
(21] And Lloyd Good and Ric O'Barry have placed the 
~ future prospects of this endeavor at great risk, 
(23] Independent'water q;"iity tests of theSDS 
(24) lagoon show the presehce of clostridium,pseudomonisand 
(25] vibrio, bacteria that are harmful to the dolphins, ( 
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II] Jake still has severe lesions, a condition 
121 that has been present for nearly twO months. 
13] The management of SDS has ranged from poor to 
14] dismal, including a largely absentee director, unfounded 
IS] claims of conps, contmued questionable firings, failure 
15] to acknowledge the work and dedication of volunteers, 
I7J rude treatment of potential benefactors and supponers, 
18] insufficient anention to fund raising and public 
19] relations. 

110] Indications of possible monetary 
111) improprieties, misuse of funds and abuse of fiduciary 
11~ responsibilities. 
113] Actions by SDS officers and staff have 
114) breached contractual agreements, wrinen. oral. 
115) expressed or implied, with Joe Robens, the Humane 
115] Society of the United Statesand the U.S. Navy. 
117] Lloyd Good, ill has continuously withheld 
(18J information frOm the board of directors concerning 
118] dolphin injuries." 
(20] Ownership and custody -
(21] Q: I am sorry, Mr. -'.' 
~ A: I am sorry? 
123] Q: Within this document, are the actions thai 
(24] were taken by the majority of the board members 
{25] documented? 
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[1) A: Yes, thh were. 
[2J Q: Can yd~ read the highlighted portions that '.' 

..."I (3) describe the: actions taken by the ~jori;y of the board . . 

[4) members. i' 
[5) A: "Resol~tiOn three: Ownership and custody of 
[6J the dolphins Bogie and Bacall is transferred to Joe ., -. .' 
[7] RobertS of the Dolphin Alliance. . . 

~ , .. 
[8) Resolution four: Ownership and custody of the ., 
[9J dolphins Molly,Jake, Luther and Buck is transferred to 

i! . 
[10] the Marine Mammal Conservancy. 
[11) Resolutio~ five: In the best interests of the ., 
[12] corporation;'Rick O'Barry is immediately terminated from 
[13] the position!hf di~ctor'of readaptation and release at, 
[14J Sugarloaf D61phiD Sanctuary, Inc. 
[IS] And reso'iution seven: Mary Lycan shall be 
]16] allowed to officially recommence the performance ofthe 

;1 ". 

[17] functions delineated in her job description effectIve 
!I _. 

[18] immediately." 
[19] Q: Mr. Sc~oelkopf, can you please tell me was . '. 
[20] another board meeting scheduled at the conclusion of 

'I' . . 
[21] this hoard meeting? 

,\ '.', 

[22] A: Anothc;r was scheduled for ten days after this 

[231 one. , .' , 
[24] MR. HOGAN: Your Honor, I have what's been 

I, . _. 

"J marked for identification as Agency's Number 39. 

:; BY MR. HOGAN: 
[1] I . 
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[2J Q: Mr. Schoelkopf, do you recognize this 

13] document? ,it 
, , 

'. 

[4] A: Yes, I do. 
I: '", . 

[5] Q: Prior to today, have you had the opponuruty 
. ~I ._ 

[6] to review that document? 
iI 

[7] A: Yes, I have. . 
[8] Q: Can ydh tell me what this is? . '. 

'I - . 

[9J A: This is :the board meeting that was held t~n 
(10] days later,7-3-95. . 
(11( Q: ExactIj what are they? Are those the minutes 

~I ' . 
(12] from that meeting? 
113] A: I'm soiry? 
[14) Q: Are thdse the miIiutes from that board meeting? 

1/ • _ • 

(15J A: Yes, they are the officia,l bo~rd meeting 
• 1i . 

(16] mmutes. I: 
(17] Q: Do th~~e minutes fairly and accurately '. 
[18] represent a ~ummary of what took place at that boaril: 

(19J meeting? I"~: . , .. 
[20] A: Yes, it does. 
[21J Q: Mr. ScIioelkopf, can you please summarize for 
'2i the Coun th~ actions taken at that board meeting. 

-1:,') A: Effecti~ely, at that board meeting the , , 

[24] majority of the board which was Mr. Spill, Mr. Berman, 
,I . 

[25] myself, Mr. <f0d and Mr. Barry were removed from the 

(IJ board of directors. 
[2J Q: Thank you . 
[3] IHE COURT: I'ni sorry. Who did you say was 
(4J removed from the board of directors? 
(5J THE WITNESS: Mr. Good and Mr. Barry. 
(6] THE COURT: Mr.O'Barry? 
[7] THE WITNESS: o 'Barry. I am sorry. 
(9] MR. HOGAN: Your Honor, I would like to offer 
19] that into evidence .. 

(10] BY MR. HOGAN: 
(11] Q: Can you tell me 'what, if anything, occurred as 
(12] a result of Mr. O'Barry and Mr. Good's re!"oval from the 
(13( Sugarloaf Dolphin Sanctuary board of.directors? 

(14J A: A laVo:'~ujt was initiated ~gainst th~ remaining 
[IS] board members by Mr. Good and Mr. O'Barry. 
(16] Q: And what resulted from this laWSuit, this 
(17] litigation? 
(18( A:,Actually, there was an agreement that came 
(19] about bef!,re the ~nd of the litigation came through, 
[20] ,essentially asked th!, remaining.board members to resign 
[21J and then the lawsuit would b!! dropped. But we also 
[22] stipulated that in order to do that we wanted to see the 
[23J dolphins Bogie and Bacall transferred to Joe Robens' 
[24] place in Indian River first. 
[25] ,Q: Thank you. 
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(I] MR. HOGAN: Your Honor, I have ,what'S been 
[2J marked for identification as Agency's Number 40. 
[3]" .BY MR. HOGAN: 
(4] Q: Mr. Schoelkopf, do you recognize that 
(5] document? : 
(6] A: Yes, I do. 
[7] Q: Can you please tell me what that is. , 

(8] A: This was the settlement agreement that ~e were 
[9J asked to sign, all the above board members. 

[10] Q: This is the one where you just testified that 
[II] you, Mr. Spill, Mr. Berman agreed to resign your seats; 
[12] and Bogie and. B~call it was agreed th~t they would be 
(13] transferred? 
(14] A: That's correct. 
[15J Q: To the Dolphin Alliance? 
(16] A: That's correct. 
(17] Q: Thank you. 
(18] Has this document been fully executed, Mr. 

[19] Schoelkopf? ," 
(20) A: This one hasn't been here. This is my copy 
[21J with my signature. But there's another sheet that went 
[22] around to everybody, was faxed to everybody for their 
(23) signature. This isa completed Signature. 
{24J Q: Thank you, Mr, Schoelkopf. 
[2SJ MR. HOGAN: Your Honor, for clarity, we are 
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[1] introducing both documents. One document it's clear it 
(2) only contains three signature of the six necessary:to 
[3J effectuate the document. However, the faxed copy that 
(4) went around contains all six signatures. Because it's" 
[~ unreadable, we are offering both. ',; • 
(6) THE COURT: Okay. They are' both the same 
(7) thing? 
(8) MR. HOGAN: They are both the exact same. 
(9) Your Honor, you can see there's hand scribbling On each 

[1~ one of them that comes through. 
(11) . 'BY MR. HOGAN:' 

(12) Q: Mr. Schoelkopf, you said this litigation 
(13) resulted in senlement. Can you' tell me why you in' , 
(14) particular· 1 don't know ifyou'know why Mr. Berman or, 
[1~ Mr. Spill· but why you Wanted to resign from this 
(16) project? 
[In A: Well, initially, the concept of what we wanted 
(18) to do with the dolphins was quite fine and should have 
(19) been workable. But it became a very big effibarrassment 
(20) to me and my organization eYen though we weren't part of 
~1) it. But having my name involved with suchfJascoes' 
(22) going on . it's very embarrassing for everybody else 
(23) dealing with dolphins as well. 1 thought it came to a ' 
~4) point that if this was ever going to happen it had to 
[2~ happen with the dolphins being released arid·gening on 

(1) their own. That didn't happen. 
(2) Q: Did you have any concern in regard to any 
[3J potential liabiliry that you as a board member could 
~) have maintaiIied? 
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(5) A: Actually,l was getting more concerned when 1 

[6) was understanding that funding was being provided to 
(7) them;and we were notseeingthe checks orknowing where 
[~ the money was going and wil.o WashanrLUi.gthen;~';eythat 
(9) was cOming in or what the expenses were.This'made nie . 

110J quite nervous even though at the beginnmg on the onset 
(11) when 1 talked to Mr. Good 1 told him 1 could not provide 
(12) financial help. And 1 was so far away in New Jersey' , 
[1~ there was very little 1 could do on site. 
(14) Q: Thank you, Mr. Schoelkopf. 1 don't have any 
[1~ funher questions. 
(16) THE COURT: Mr. Good. 

CROSS EXAMINATION 

[18J BY MR. GOOD: 

(19) Q: Mr. Schoelkopf, you mentioned that you were at 
(20) the sanctuary twice? -
[21[ 

(22) 

(22) 

(24) 

(25) 

A: That's correct. 
Q: But 1 didn't see you the second time;did I?' 
A: You weren't there the second time. 
Q: I never heard that you ";"ere there. 
A: I stopped in· I was in KeyWest on a meeting, 

[lJ and I drove up to the s"'!Ictuary.And the only one there 

(2] at the time was Rick O'Barry: 

(3) 

(4) 

. (5) 

[~ 

Q: Really? Oh, so you' were there twice? 

A: That's right. 

Q: For how long were you, there? 

A: The first tIDle I think it was a 

[7] two-to-three-day meeting that we had there. We stayed 

tal at your hotel. , . 
(9) Q: The Gadfly meeting? 

fl0J A: That was before the Navy dolphins were there . 

{11} ~d the second time I ~ent up the Navy dolphins were in 

(12) the lagoon. 

[13] Q: Okay. You live in B~igantine. New Je~sey? 
(141 A: That's correct. 

[lS] .Q: I .~as ~ery concerned to heai:" that when I met 

(16) Dr. Oi,me Sherrick that you ~ere there with her or ~ 
[In A: No. 

[18J Q: But that you ha~ s~nt her down there? 

11S] A: That's·correct. 

[2OJ Q: WeU; that was never represented to me. 

(21) Was it agreed by you and Dr. Sherrick that you 

(22] wouIcJ.fl 't t~iI me mat? 

[23] A: Oh, no. I had notified you prior to that that 

(24] I did have a vet that was in th,e area, and I would like 

{25J to have her come down and look at the animals. 

(1) Q: When I met Dr. Sherrick, l' Was under the 
(2) impression that she was just -
(3) THE COURT: Do you have a question? You are 
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(4) going to have a chance to testify. While the witness is 
(5) On the sund, you 'have to ask questions. Do, you have a 
(6] question? 
(7) BY MR. GOOD: 

[8) Q: Are you aware that Dr. Sherrick then became my 
(9] vet of record? 

(10) A: 1 was told by you that she was the vet of 
Ill} record. She told me that she went one time and never 
[12) went back again because she wasn't allowed to physically 
(13) handle the animals and examine them. 
(14) Q: She told you th~t she wasn't allowed to 
(15) physically handle the .niffials and examine them? 
(16) A: That's right. 
[In Q: I don't recall her asking to - Well "-
[18) THE COURT: Do you have a 'question? 
[19) MR. GOOD: I know, Your Honor. 1 apologize. 
(20) BY MR. GOOD: 

~1) Q: Do you know who wrote the board minutes that 
(22) you just read? 
(23) A: They were wrinen by Rick Spill. 
(24) Q: Rick Spill. 
(23) At the time of all these occurrences, you were 
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[1) in Brigantinf' correct? 
J {2] A: That's"!~orrect. 

[1) What information did you have that the animals 
[2) • that the dolphins were in serious emergency 

r,.I (3) Q: And y6u were just getting all of this. 
[4) informatioJlfrom phone calls? 

~j • (3J conditions? 

i! 
[5) A: Yes. Phone calls, faxes, Many faxes, many 
[S) phone caUs"from a variety of different people. 

'I 
[7) Q: And were any of those people on site? . 

" 

[B) A: They were on site, yes. 
[9) Q: What ~eople are we·talking about here? 

[1~ A: Mary Lycan was one and some other volunteers 
(11) that were oh site. I'm trying to think of· Russ Rector 

" (12] apparently -:;oh,] don't know if he was on site or not. 
(13) He was conkantly calling with complaints that he heard, 
(1") and ] assum~ most of that was secondhand because] 
[15) igno'red mok of the comments he made. 
[1~ Q: Do yot find Russ Rector a credible person? 
(17) A: I refus~d to take phone calls after a while 
(18) from him b~cause of his repetitive information that 
(19) meant nothlhg to me as far as the animals and the 

" (20) operation of the sanctuary. .. , . , 
(21) Q: So yo~' believe that when Dr. Sherrick came 
(22) down to the! sanctuary that I knew that she was 

,1 . 
(23) representing you? 
(24) A: I kne~ that you knew she was coming, and she 
(25J worked wiili. us at the center. 

-i' 
[1) Q: Were Jou a friend of Rick Trout's? " '. 
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[2) A: 1 knoJ Rick for many years, yes.· 
(3) Q: In the 'board meeting that you read first.,the, • 
~) dolphins w~re given to Rick Trout· Molly and the Navy ,., 
(5) dolphins were given to Rick Trout? ,,' 
[~ A: To his Ikroup that he worked for. 

'I . 

[7) Q: Yeah. ;i 
[B) Were you a~dre at the time that Rick Trout was' 
~) doing eve~ing that he could to hun the Sanctuary? 

(10) A: I kno";' that from the time I went down there 
(11) during the Gadfly meetings that the two of you had other 
(12) than friendl~ actions among each other and didn't like , 
['3) each other. So I assume that that would continue even 
['4) after he is gone· after he was gone. ' 
(15) Q: So kn~wing that Mr. Trout was at odds with the 
(16) principal in:the project, you gave him the dolphins? 
(17) A: The ariimals in my opinion were in'such poor. 
['B) health and s'uch bad condition and that wasn't getting 
(19J any better ~at we felt that rather have the animals -',' 
[2OJ given to an6ther facility who could give them better. ' 
(21] care than w'here they were at that time. " j , .', ~' • • 

Z22I Q: So yoJ were taking them from a known and' 
..... (23) . giving themito an uflknown? 

(24) A: I'm salTY? 
(25] Q: I resc~d that question. 

(4) A: Well, Rick O'Barry called me complaining about 
(5) the high temperature in the lagoon, the lack of 
(6) circulation of the water. In fact, we had a lengthy 
[7) conversation to hook up water pumps to actually bring 
[B) lagoon water from outside the lagoon circulating through 
~) which would give deaner water to the animals. 

[10) Q: Are you aware I installed water quality 
(11) improvement techniques of all kinds? 
(12) A: I knew you were making attempts to do so, but 
)'3) then I was also informed there was more and more 
[14) problems with lesions on the animals. And at my 
['5) recommendation you did water quality tests of the lagoon 
[16) and surrounding lagoons,and that'swhywesawtherewas 
['7) a major problem in waterqualitywheretheNavydolphins 
[18] were kept. 

, 

(19) Q: That's a matter of interpretation, wouldn't 
/2~ you agree? The tests that I sent you freely, I sent you 
[211 those tests myself; do you recall? 
(22) A: No. It was done by an independent lab, yes. 

, (23) Q: But the lab sent me" the results, and I sent 
(2") the results to you? 
(25) A: That's correct . 

. ~~------------------------

(1) Q: I serit the results to you of those water 
[2) quality tests? 
(3) A: At my request. 
(4) Q: I wasn't trying to hide that the water quality 
(5) 

(6) THE COURT: Do you have a question, Mr. Good? 
[7) MR. GOOD: That was a question. 
[8) THE COURT: Then ask it. 
[9) MR, GOOD: He agreed that I sent him.the 
['~ results of the test. ,. 
(11) THE COURT: I understand that. You are going 
(12) to have a chance to testify. It's not the time for you 
[131 to testify. Your time right now is to ask this wimess 
(1"] questions. 
(15) MR. GOOD: Yes, Your Honor. I have very few 
[1~ questions. 
(17) ·BY MR. GOOD: 

(18) Q: So indfect, all 'the information that you 
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(18) have regarding the Sugarloaf Dolphin Sanctuary at all 
(20) times thai you were a board member came through second 
[2') pany and through phone calls and faxes? You were never 
[22) there yourselt? 
[23J A: That's correct. Simply because you would 
(24) never retUrn calls to me and give us answers as to what 
(25) was happening firsthand, so we had to get it from other 
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('] people that were also on site. " .: (1) BY MR. HOGAN: 
I2J Q: So your answer is yes, that all of the ,; . I2J Q: I want to clarify. The dolphins were not 
(3) information is secondhand? (3) there at the Gadfly meeting? 
~) A: Not f~and and me seeing it, no,You are )') A: That's correct. . ',' 
1') correct in that. (5) Q: Were they there at the second visit? 
(6) MR. GOOD: Okay.) have no further questions, (6) A: Yes. 
(7J Your Honor. (7J Q: Mr. Good in his cross examination of you . . 
(8) THE COURT: Okay. Mr. O'Barry. . (8) brought up a faCt that Mr. Rick Spill was the one who 
(9) FURTHER CROSS EXAIV!INATION (9) lOok down or transcribed these minutes.And once again, 

(1D) BY MR. O'BARRY: (1 0) I want.to ask you just to clarify, did you read all of 
[11J Q: Mr. Schodkopf, J wonder if you are aware that [11] the 'minutes contained in those two doc~epts? 
(.2) ) personally was never contacted about· in fuct, ) was (12) A:"Yes, 1 did. . .. 

(13) seeing this name for the fi~ time, Dr. Diane . (13) Q: And do they fuirly and accurately represent 

(1<) Sherrick? (1<) what took place at those two board meetings when you 
(' ~ A: I was not aware that you didn't,.know about it. (15) were present? 
(16) . Q: Are you aware that I have never met her or (16) A: Yes, they do. 
(11) never refused to cooperate with her in any· way; in fuct,.. (11) MR. HOGAN: Thank you.) have noturther 
(18) I don't know who she is? (18] questions. 
(19) A: As I said, I did not know that you didn't know (1.) THE COURT: Okay. Would you just tell me once 
(201 that Uoyd knew that. (2Q) again·) know you said it already, but ) didn 't get all 
(21] Q:) just have one more. ' . (21) the names . who were the members of qte board of 
(22) You say that you were at Suga~I.oaf only once, . (22) directors? . . 
(23] and that was during the day of the meeting - (23) THE WITNESS: Myself, Mark Berman. 
(24) A: No, twice. .. (24) THE COURT: B-E·R·M·A·N? 

~(2~1--=Q~:~Th~e~f~==~t=Un=e~yo=u~w~e=re~th_e~re~it_wa~s_£~o_r~th_e~ _______ I=(2~1-~T~H=E~W~I=T~N=E=S=S~:~=e=s~. =Ri=·c=k~S~p=il=I,=Ri='c=k~O~'B=a=rry~ _________ / 
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(1) Gadfly meeting, and you became a board metIlber and so 
I2J forth? , •. 
(3) A: That's correct. 
(4) Q: You were very concerned about the welfare .of . 
(S) these dolphins; there was a real emergency happening? 
(6) A: That's correct. 
(7J Q: Okay. The second time you visited was son of 
(8] casually stOp by· the meeting you came he~ for. hall to 
(9] do with some ·unrelated business in KeyWest; that was 

(10) what you were here for was a different meeting, di(\!)'t 
(11) have anything to do with the dolphins? . 
(12) A: No. . j I , ',1 

(13) MR. O'BARRY: Thank you. 

(1) and Uoyd Good, m. , 
I2J THE COURT: Okay. So there were five members 
(3) of the board at the time? 
(4) THE WITNESS: Yes. 
(5) 
(6) 

THE COURT: Okay. Thank you. 
MR. GOOD: Your Honor, may ) ask one more 

(7J question? 
(0) THE COURT: Okay. Go ahead : . 
(9) RECROSS EXAMINATION 

110) BY MR. GOOD:· 
(11) Q: So it's true as a board member you were only 
(12) at the sanctuary.ooe time? 
(13J A: Yeah .Asa board member,yes. _ 

(14) THE COURT: Redirect? • t. (14] Q: Actually, the only time that we ever met was 
(1S) 

(16) 
(17) 

MR. HOGAN: Yeah, just a couple. questions. 
REDIRECT EXAMINATION 

BY MR. HOGAN: 
(18) Q:) believe what I had just heard or interpreted 
(191 Mr. O'Barry to ask you was at your fltst visitto 

. (1 5) you weren't even a board member at th_at point? 
(16) A: No.'J'!lat-was at the Gadfly. 
(17) Q: Have you heard from Rick Spill? 
(18) A: No ..... 
(. 9) Q: Do you know .where he is? 
(201 A: I have noidea. 

, 
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(2Q) Sugarloaf Dolphin Sanctuary for this Gadfly mee~ Jhat 
/21) you had concerns for the dolphins; ~ that what - ,. 
(22) A: The dolphins weren't there yet. The Navy . 

(21) Q: Are you aware that there's been some confusion 
(22) about his true identity? 

(23) dolphins weren't there yet . . (23) A: No, not really. I didn't know there was a \... 
(24) MR. O'BARRY: Between the two visits he was (24) problem with his identity. 
~ concerned but never came by. , ';' (25) Q: That there was an anicle in a magazine which 

Page 389· Page 392 .(32) Min-U-Script® 



IN THE MATIER OF: 

" RICHARD O',:BARRY, ET AI. 

['] I'm sure did i- it's been quite -
) [2] THE cO~ln: This is limited questions here. 

W' 131 This is wrong. 
~I MR. GOOD: That is the last question. 
IS] BY MR. GOOD: 

:1 

161 

J7l 

181 

Q: Apparently, Rick Spill is not his real name. 
MR. HOG~N: Your Honor, he is testifying. 
MR. GOOp: I am asking the question. Is he 

J9l aware that there's a confusion about the fact -
[10] THE COURT: Just ask him the question. 
[11] if BY MR. GOOD: 
1'2] Q: That rkn Rick Spill is not indeed who he said 
(13] that he was j~t the tiine? 

['41 A: I havej:no idea that he 'would be anybody but 
['~ Rick Spill. That's aU I ever knew him as. 
['61 Q: And in' aU the times, however, the letters 
(17] written repksenting the board at that point in time 

" 
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[181 were written by Rick Spill on your behalf and on Mark 
I'~ Berman's b~half? 

il 
['20] A: That'S 'correct. 
[211 Q: That's!:correct. 
J22] So Rick spit] basicaUy was the man 
[231 responsible!:for these documents, writing them, and then 
~41 you just read them and gave your seal of approval to 

" 

"251 whatever he said? 
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1'1 A: He wa~ taking the minutes of the board because 

" J2I we had to have someone to do that, and he was designated 
[3] to do so. So i'he wrote them as a secretary would and 

" 14] passed them onto the rest of us for our approval to read 
'I 

[S] them. 
I~ THE COURT: Okay. You have him on cross 

" 

[71 examinatio~. 
18] MR. GOOP: My last question. 
J9l BY MR. GOOD: 

I' 
(10J Q: Those'iminutes were not verbatim, however. 
1111 These minu\es were basicaUy drawn up afterwards and 
(12] presented i~ continuum like this is what we did? 
1'31 A: Right. ~e can't type like she can. He took 
1141 notes afterWards. 
I'~ Q: So thd~ were presented in entirety afterwards; 
['8] they weren:t actuaUy anything verbatim said? 
['~ A: He took them off tape recorder. 
1'8] THE COU'RT: Okay. 
1'91 MR. GOOD: I have no further questions, Your 
['20] Honor. ' 
~'] THE COURT: Thank you very much. That's aU. 
l2] Thank you ~ery much, sir. You may step down . 

.,.1[23] AU rightrwe are going to take two hours for 
~4] lunch. It's n6w - I have almost I2:15.We will begin 
(2~ again at 2:15.We are in recess. 

" 

February 9,1999 

(1] (Whereupon, a lunch recess was taken 
f2J from 12:15to 2:15 o'ck>ck P.M.) 

13] 
14] 

151 
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11J Thereupon, 
\2J The foUowing proceedings were had: 
(3J THE COURT: We will go back on the record. 
[4J It's now about twenty minutes past two. Okay. Now we 

[5] are going ro begin again. If there are any procedural 
[S} matters, I will take them up at this time. 
[7J MR. LA BISSONNIERE:Your Honor, we have come 

[8J to learn by surprise that we have a little bit in the 
[9J way of a scheduling difficulty. We have Agent Mac Fuss 

[10J who is planning on testifying. He is only available to 
111) testify today. We also were planning on telephonic 

[12] testimony at four o'clock toda'y from one of our 
[13J witnesses, Dr. Greg Bossan. We had expected that that 
[14J was going to be sufficient for purposes of today. We 
[15] have subsequently learned that one of our o~er 

; , [16J witnesses Mary Lycan has indicated to us that she has 
[17] got work problems and as a result of that can only 

. I18J testify today. Now what I tried to do is during the 
(19) recess to contact Dr. Bossan to see whether or not we 
(2OJ could try to reschedule something with him so that we 
[21J would just take Agent Fuss and Mary Lycan. I was not 
[22] able to reach him. He is expecting to be by a telephone 
[2'J at four o'clock. But I have frankly no idea what his 
[24J schedule is going to be. 
[2SJ THE COURT: So what's the question to me? 

Pago4oo"--

11J MR. LA BISSONNIERE:I guess that I don't know 
[2[ the answer now. I would hope that at three o'clock I 

[25J ~ ________________________ I (3J could get to contact Dr. Bossan and see if he could be 
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[4J available at another time. But as I stand here right 
[5) now, I don'1 know the answer to that. 
[S} MR, HOGAN: Your Honor, the other alternative 
[7J yesterday after the proceedings the marshal came up and 
[8J 'he was talking about extra money, overtime, whatever, if 
(9) we were to stay late. 

110J THE COURT: Yeah, we have to stop at five. 
I11J They close the building at five, so we have to stop at 
[12] five. Is that what you were going to say? 
I13J MR. HOGAN: That's what he is saying. He said 
114J they would stay late if we had to. 
[1SJ THE COURT: Oh, they would. 
[16J MR. HOGAN: Arrangements could be made for 
{m payment of extra time. 
[18] MR. LA BISSONNIERE:We certainly would take 
119] care of those costs if that was the case. 
(2OJ THE COURT: WeU, that will be done by the 
[21J government. That'S not reaUy a matter - Okay. WeU, 
[22] let's see what happens. Let's see what happens. I 
(23J don't have to make any decisions right now. We will I....... 
(24J just see what happens. It may aU work out. If it 
[25J doesn't, then we will deal with it. 

Min-V-Script® 



IN THE MA11TER OF: 
" RICHARD O~:BARRY, ET AL 

. h 

(1) 

'i 

Mr.Goo~? 
Page 401 

I2J MR. GOOD: Your Honor, perhaps this is a good 
....", (3) time to talk"about the relevancy of the witnesses. I 

(.) mean.all m~rning we listened to Naomi ~ose. who Naomi 
(~ Rose left thf project 18 months before the release ?f 
I6J Buck and Luther. And Bob Schoelkopf left the project 

I' 
!7l also 18 months before Buck and Luther· also left 18 
(8) months bef~re the release, of Buck and Luther. We 
(~ haven't he~~d anything today that's mentioned the 

I . h th (10) release of B~ck and Luther. I am wondenng w at e 
(11) relevancy d: and at what point <;an we bring up relevancy 

h '. . 
112) issues. ~ 

(13) THE COl!fT: Let'S deal with that, right now. ' 
("I Let me ask ~is to the Agency. What Mr. Good has said 
(15] is absolutel~ true in t~rms of ~e charges in this case 
(16) involve twO:.charges of harassment, twO charges of 
(m transportati,6n, twO charges of failure to notice and 
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(1) testimony to take too tembly long. We do think it's 
I2J reasonable testimony. It is consistent .with the 
13) Government's overall theory for this case, and we think 
(') it's appropriate. 
(5) THE COURT: As long as she is the last one on 
(.) background. Secondly, the protocols are important in 

!7l this maner; SO I am gOing to let her give a - ' . 
(8) MR. GOOD: Her protocols were never adopted by 
IV) the sanctuary.,. 

r10J THE COURT: I don't have any evidence about 
(11( it. You can ask her about those questions. If they 
(1~ were never adopted, that's fme. This wiu be the last 
(13J one on background. 

(1'] MR. GOOD: It seems that the Agency. is taking 
(151 time muckraking against my projects. I don't see what 
(18) the relevance is. Everyone today has left the project 
(17] 18 months, I reiterate,before the events that w~ ~re 
(18] here today to discuss took place. (18J then finally :the last charge with respect to the Dolphin 

(18( Project reg:/rding the failure· lack of a permit. Now I 
(20) understand ~that probably some of it is background. But 
~1] I think the",'s been quite a ,bit of background here. 

'. (1~ THE C,~URT: Okay. Thank you, Mr. Good. Let's 

(22) What are ~~ adding at this point by so']'e of these 
(23) witnesses who were not present at the area of the .' 
[2") critical tim~:s the charges are involv~d 'Yith? 
~51 , MR. LA B'!SSONNIERE:Actually,Your Honor, 
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(1) there is onlf one more wirness that would essentially 
(2) talk about b~ckground information which is Mary Lycan'. 

I' 

(3] Actually, het testimony is very imponant. Mary Lycan 
14] is the individual who actually prepared the protocols at 
(~ Sugarloaf tJi~t supposedly were going to be followed for 
('I purposes o( conducting an appropriate release. We feel 
!7l it's importa~t for her to testify in order to show what . 
(8] Sugarloaf e,q,ected of themselves prior .to this release, 

(' 
(0] essentially sets the standard that they held themselves 

(10) too. And th~t is essentiatlythe focus of her 
(11] testimony. Also she is going to testify as to this. 
(12) release that"took place in June of 1995. . . 
(13] If you fe,btl yesterday, Your Honor, you had 
("I some concerns about the idea of newspaper articles being 

" 11~ introduced ,pecause those had very questio~ble 
116] reliability.Ah,d I had indicated to you at that. time_ 
(17] that there ~ere, in fact, witnesses that were going to 
(18] be coming along that would provide actltal suppon for 
(18] the infonnaclon that was contained in those, newspaper 
(22) articles. Sh~: is one of those people.And frankly, 
1211 with regard,;to that particular incident, she is the most 
22) important ~~rson that the Agency has. She is only one -"(23] witness.lt's:;me only other person that r~~Uy goes 

(22) get to the next witness. 
~11 MR. LA BISSONNIERE:Your Honor, the Agency 
(22) calls Charles Fuss. 
~] THE COURT: Please come forward, sir. • 
(24) (Whereupon, Charles Fuss, having been first 

, (25) duly sworn by the Judge, was examined and testified as 

PI follows.) .. 

121 DIRECT EXAMINATION 
BY MR. LA BISSONNIERE: ~I 

(41 

(S) 

(S] , 

!7l 

Q: Would you state your name for the record. 
A: It's Charles M. Fuss, F-V-S-S., 
Q: With whom are you employc;d? 
A: With the V .. S. Customs Service. 

I8J Q: In what capacity? 
191 A: I am a special agent with the Office of 

110J Investigations. , .' ' 
(11] Q: As of May 23rd, 1996, who did you work for? 
11~ A: I worked for the NOAA National Marine 
(13] Fisheries Service Office of Enforcement. 
114) Q: In what capa~ity?, 

(1~ A: Special agent.with the Of~ce of Enforcement. 
(16] Q: ,What was your duty station? ,' , 
(17] A: Marathon, Florida here in the Florida Keys. 
118] Q: How long were you a spe,cial agent ~th the 
1'~ National Marine Fisheries Service? 
(20) A: At that point for six years. I was a special 
(21) agent total of eight years with the National Marine 
(22) Fisheries Service. 
(23J Q: When ,did'You leave for customs? 

-
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124] back in time before reaUy we get to the same time frame 
~SJ as to where"the release occurs.We don't expect her 

, (24] A: November of '98.·, , 

,I (25] Q: What prompted the move? 
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11) A: BasicaUy, personal interest in the cuStoms 11) the west - actuaUy, heading towards the southwest. But 

(2J service and the career path. (2) we basicaUy staned at Sugarloaf at the Lower Keys and 
(3J Q: While a special agent with the National Marine (3) worked our way down the Lower Keys to KeyWestinkind \ 
~) Fisheries Service, did your duties include enforcement ' 14) of a basic grid-like panern, basic search' panern. 

lSI of the provisions of the Marine Manunal Protection Act? lSI Took us aU the Way offshore to Key West. 

J6J A: Yes, they did. 161 Q: While you were in the air, what was Agent 
(7J Q: On May 23rd, 1996 in your capacity as a (7J Gregory doing? 

18) special agent for NMFS, did you conduct an investigation 18) A: While we were in the Lower Keys, we sponed a 
(Il) into the release of twO bottlenose dolphins into the (IlJ Marine Patrol boat; and they were basicaUy doing a 

110J Sugarloaf Dolphin Sanctuary? ' . 110) similar search panern on the water going from vessel to 
Ill) A: Yes. . . " )11) 'vessel searching for the release boat. 
112) Q: How did you first learn of this release? 112) Q: How were communications handled? 
I") A: I received a caU on the morning of the 23rd - 113) A: At the rune' we 'were '- we had radio COntact 

114) May 23rd, '96 at our Office in Marathon from Rick Trout , 114) with the Coast Guard group here in Key West at the Coast 
1151 who hada'friend by the name of Watson - Greg or Eric : 1'5) Guard siations.And'they were handling our 
116) Watson who was at that point at the Sugarloaf Lodge. 118) communications between the Marine Patrol boat and us .. 
11~ And Trout informed us that the two dolphins there at 11~ Q: Were you able to find the vessels? 
118) Sugarloaf had been loaded onto lloyd Good's boat, and' 118) A: No, we were not. 
119) they were in the process of heading out to sea With the 1'9) Q: How long did you continue to search? . 
(20] dolphins on board the boat. (20) A: About two hours:We kept' up for two hours 
(21) Q: When in time did he say the dolphins left the (21) until we 'got off the area to the nonhw"st of Key West 

(22J facility? (22) at which 'time ,they deCided that we needed·to go back 
(23) A: We received a caU'about 9:25 A.M. on that (23) into Key West to re-fue\. So we came back to the Naval 
(24) morning, I believe. . (24) Air Station in Key West. 

~(25::!)_-=Q:::~H::o::w~di~·~d.2y:::o:.:u:..:fi::ltSt:::.:.' .:.:=::!:po.=::n::d.:..? _-'-___ ' _ . _____ 1(25) Q: Once you got back 'on the g;..,und,were you able 
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1') A: I inunediately got on the phone with the U.S. 
(2J Coast Guard.There's an air station in Miami, and I 
(3) asked for their suppon. I caned up the operations 
~) center of the air station andfound out that they didn't 
[51 currently have any flights ii1 the area of the Florida 
1'1 Keys, but they did have an enforcement flight scheduled 
J7I for that afternoon at nOOD. SO'I asked that the flight 
JI) be divened to assist us, and they agreed. At the sante 
(IlJ time, my panner Special Agent Logan 'Gregory with the 

1'0) NMFS Office of Enforcement got on the phone·with the 
Ill) Florida Marine Patrol communications atea and requested 
(t2] officers' assistance because, again, there" was no 
[13) officer available in the Sugarloaf area. So the Marine 
114) Patrol offered to dispatch an officer doWn in the Lower 
1151 Keys to meet with Special Agent Gregory. He took off 
116) inunediately to go rendezvous with the officer and go out 

111) on the water. 
, ,- .. 

[18) Q: Were'you Ultimately able to get on a Coast 
119) Guard helicopter? 

. (2OJ A: Yes, I was. 
(21) Q: Describe the search that you conducted. 
(22J A: The helicopter picked me up in Marathon at the 
(23) airpon, and we flew directly to Sugarloaf Key to the 
(24) Sugarloaf Lodge.And we began there in the area of 
(25) Perky Creek, and we headed up out to the nonh and to 

(tl to get back into the: air and continue: your search? 
(2) A: No, we weren't. 
I3J Q: Why not? 
14) A: After we landed after they re-fueled, the crew 
IS) infonned me that the helicopter developed an oil leak in 
[oj the engi~e. So the pilOt intonned me wr. were unable to 
(7J continue the search. 
18) MR. GOOD: Objection,Your Honor.We are not 
(11) disputing any of the factual basis of the case as far as 

110J we released Buck and'Luther off of Key West. I mean, is 
Ill) there a reason to go through all of this? 
112) THE COURT: I would like to know this, yes. 
[13) There is a reason to go through this. ' ' 
[") MR. GOOD: AIl right. I thought it was clear . -. . 

. 1151 that this is what happened. 
116) THE COURT: Go ahead. 
[1~ '. BY MR. LA BISSONNIERE: . 
118) Q: While on the' ground, did you receive any 
1'9) additional ilifonn'ation as to' what happened to the 
(20) dolphins? 
(21) A: Yes, we did. When I got to the air station, I 
(22J Went inside to use the phone. And I caU"d our National 

. (23) Marine Fisheri"s Service headquaners office up in \... 
(24) Maryland:And beSides some of our bosses from ; 
(25) enforcement, there was also rePresentatives from the 
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[1} Office of P~tective Resources.And we [earned.that [1] process, and Mr. O'Barry denied that. He made the 
Page 411 

~] somebody ~ad called into the office to tell us t~atthe [2] statement to me that he had chartered a boat that day 
..", [3] dolphins had actually been released at about 11 :30 that [3] and that, again, Lloyd was not involved .. 

[4] morning. :j. [4] Q: During the course of this interview, how would 
[5] Q: Subse~uent to learning this information, did ,,, [5] you characteri2e Mr. O'Barry's demeanor? 
[6] you go to t!Je Sugarloaf Dolphin Sanctuary? [6] A: He was cooperative in the beginning of the 

[7J A: Yes. cince 1 learned we were unable to [7J questioning, but pretty rapidly he escalated. He got 
['} continue the search, 1 called the Marine Patrol ['] annoyed and then he got angry with me and began cursing 
['I Conununic~tions Center again in· Maratbon and asked if [9] at me at one point. He made the statement: "This is 

[10j there was ai~y officer in the area that could come pick [10] anothe~ case of National Marine Fisheries Service 
[11] ml: up.Andi:Lieutenant Bob Carl was able to pick me up [11J harassment." He got pretty heated after a short time. 

[12] at the air .Jition. We both went,to Sugarloaf. ]12} Q: Were you ultimately able to identify ihe other 
[13] Q: Abouilwhat time did you. arrive at Sugarloaf? [13] twO men thatwere standing with Good and O'Barrywhen 
]14] A: About'i3:45 in the odternoon on the 2S·th. [14] you first approached? . 

[is] Q: Upon \'our arrival, who did you encounter? [15] A: Yes, 1 was. Mr. O'Barry stated to me that the , ' 
[16] A: As we;went around the back side of the (16) other two whenlaskedwhotheothertwogentlemenwere 

Ii . . (, . 
(17) Sugarloaf Lodge where the SugarloafDolpbin Sanctuary is (17) he said they were a film cre.~ from a French film company 
[18] [ocated, th~re's a tiki hut area in the back. And as we [18] out of Paris, and he said they were there filming the 
[19} approacbe(j the tiki hut, we saw a man we recognized as [19] release. 

[2~ Lloyd Good'iand Rick O'Barry talking with two other men [20]' Q: Did you again attempt to speak with Mr. Good? 

[21] and one wciinan. " [21[ A: Yes, 1 did. Again, Mr. O'Barry departed the 
[22} Q: Did yau identify yourself? [22] area right after that. And 1 started talking again to. 

" ~3] A: Yes, 1 did. [23J Lloyd.And again, Lloyd knew me so he started talking 

. [24J Q: Did yeiu ask them what happened that day? [24] to me when his father Lloyd Good,Junior joined us out 

,~~~s]_!.A:::--,Y,-,e~a~h~. ::-11 ______________ -'----'-__ ~s] at the tiki hut area.At the same time, Special Agent 
) ;; - :, 

[I] Q: Who Jid you first ,approacb? 
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[2] A: 1 apprbached Mr. Good.He recognized me.And 
[3] 1 identified loyself to Mr. O'Barry who said he also knew 
[4] who 1 was. And 1 inunediately asked Mr. Good what had 
[5] happened t~ere that day. But before he could answer me, 
[6] 1 was interrhpted by Mr. O'Barry who made the statement 
[7J to me that .:l.hat had happened there that day was his 
[8] doing. 1 tur#red to him thell and asked him if he want~d 
19] to explain to me what had occurred there. And he 

[10] basically st:i~ed that he bad released the !Wo.-he said 
[11] about 1 I :30 A.M. that morning he ,had released two 
(12) dolphins in~o tbe Gulf of Mexico. So 1 ~sked him which 
[13] of the dolphins he was referring to. He made the 
(1.4J statement tJ me: "My twO dolphins Buck and ~uther." 
[1~ Q: Did y&u attempt to again question Lloyd Good? 
[16] A: Yes. 1 again turned to Lloyd and asked if he -, 
(17) wanted to ~XPlain to me what h~d happened from his 
[18] side.And ai.in, Mr. O'Barry interrupted and asked me 
[19] why 1 was questioning Lloyd because O'Barry said that, 
[2OJ again, whatjhad happened there was his ,doing. He, said, 
[21] "I am the oile that released the do[phins." He 

'[22] basically told me that Mr. Good had nothing to do with 
r;;;;I (23) it. He said that it was all bis release. And sO 1 , 

[24] mentioned to Mr. O'Barry that we had received 
[25] informatio'; that Mr. Good's boat had been used in the 

;! 

(1) Gregory arrjved on scene and Ueutenant Carl took off. 

[2) lloyd Good,Junior, he started to talk to Agent Gregory; 
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[3] and he knew Us both from before. And Gregory asked Mr. 

[4J Good ho,,-: the other two dolphins in the pen were d~ing; 
[5) and Mr. Good stated to us that Molly and Jake were doing 

[6) fine and they Were well and,~ey didn't need· he made 

[7] the statement they did not intend to release those two. 

[8] Again, I star~d talking to Lloyd when Mr. G,ood began 
[9J talking to me. And in the process, Mr. Good said that . , 

[10J as an attorney he was re~ommending that his son n~t' 

[11J speak to me or answer any further questions without 

[12] legal representation; so ] said that was fine. 

[13] Q: After that did you ;thC!' attempt ~o interview 
[14] the two individuals that were identified by Mr. O'Barry 

(lS] as part of tJ:tis film crew? 
[18] A: Yes, I did. . 
[17) Q: Did they provide .the names to you? 

1181 • A: Yes. The fint thing ] ask~~ them is if they 

[19]' had photo ID on them. They both said they, had it.They 
(20) had ,Frenci:t passports back ~t the Sugarloaf Hotel, at the 

(21] lodge; so I asked if they would go get the passports 

[22] which th~y did. They brought them to ,me. 
[23] Q: SpecifiCally, why were they at the Sugarloaf 
[24] fucilityl 
[251 A: They stated to me that they were working for it 
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[1) French fiJni company and that they,were doing a 
[2) documentary on dolphins and that they had come to' 
(3) Sugarloaf to film the release' as part of this 
[4) documentary, 
[5) Q: The twO individuals you interviewed, did they' 
[6) give their mimes? 
[7) A: Yes, they did. The first gentleman was Mr. -
[') If I could refer to my case file real quick. 

i 
(9) THE COURT: Okay. ' 

[10] THE WITNESS: I keep missing the gUy's'name. 
[11) Mr.]ulian,]erome]ulian was the first' gentleman.The 
[12) second one was]ean Corillion. 
[13]" BY MR. LA BISSONN"IERE: 
[14) Q: And what were their respective roles as part 
[15] of this film crew? . 
[16) A: Mr.]uJian explained to'me that he was the 
[17) director of the projection and that Mr. Corillion Was 
[18) the cameraman, photographer. 
[19] Q: During your discussion with Mr.]ulian, did he 
[2OJ indicate whether the actual release had been videotaped? 
~1) A: Yes, he did. " ' , 
~ Q: He said that it had been? 
(23) A: Yeah. He said that right off the bat: 
~4) Special Agent Gregory and i noticed that there was a 
~5] professional-looking video camera sirting on the ground 
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[1) in front of the two men. So I asked him if that was the 
[2) camera they had used to film the release. He told me 
(3) they had filmed the entire transport and release. So I 
(4) asked him if that was the camera they had used. He said 
[5] yes, it was. I asked him if it Wasthe same Videotape 
I6J in the camera that they had used that day to film the 
[7) release. He said yes.And I asked him if they had used 
[8] any other videotape that day. He said no', that was the 
[9] only one. 

[10] Q: Did you have an opportunity to review that 
[11) videotape while you were still on scene? 
[12) A: Yes, I did. ' ,,, 
[13) Q: Subsequent to reviewing that videotape, did 
[14) you seize the tape from him? 
[15] A: Yes, I 'did, We asked him if we could take a 
[1'1 look at it using the playback feature on the camera 
[17) itself and the view-finder. I looked at a - they were' 
[") very cooperative with us. And I looked at a few minutes 
[18) of it, and then Special Agent Gregory viewed pretty much 
[2OJ the whole tape and told me that it clearly showed the 
(21) transport and the release. 
~ Q: I'm showing you what's been marked as Agency 
(23) Exhibit Number 45. What is this? 
(24) A: That's a copy of the tape that I seized off 
[2SJ the French film crew. 

[1) Q: Ha~e you had an opportunity to review that 
i2J videOtap~ prior to testifYing here today? 
(3) A: Yes, 1 have. 
[4) Q: Okay. Is this an identical copy of the 

/ " - . 
[5] videotape that you seized from the French f11m crew at 
(5) Sugarloaf on May 23rd of 1 996? 
(7] A: Yes, it is. 
[8) MR. LA BISSONNIERE:Your Honor, with your 
[9) permission, we'would:like to play this videotape. 

[10] THE COURT: Sure. 
[11) 'MR. LA BISSONNIERE:We have a television set 

, (12) up over there. We have an extension cord where we can 
[13) try to move it a little bit closer, but there didn't 
[14) seem to be a place anywhere in the COurtroom. 
[15] THE COURT: 'Go ahead. 
[16) MR. LA BISSONNIERE: Also, Your Honor, with 
[17) the Court's permission, could I have the agent approach 
[18] if there are a few queStions I want'to ask him? ' 
[19) THE COURT: In order to describe it?' 
(20) MR. LA BISSONNIERE: That's right. 
~1) THE COURT: He has got the mike there. 
~ Can you see that? 
(23) THE WITNESS: I think I can. 
[24) THE COURT: If you can't, you can go over, 
[25] Okay. Go ahead. 

\ 
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[1) (Whereupon, the videotape was played. ) 
[2) THE COURT: Would you describe it as we go 
(3) along. 
[4) THE WITNESS: Sure. 
[5] MR. LA BISSONNIERE:What are we looking at 
16) here? 
[7) THE WITNESS: Thai's lloyd Good's boat, the 
[8) one that's carTying the tWO dolphins. They are 
[9] basically placed on some foam pads underneath that 

110] wooden structure there. The film crew chartered a boat 
)11) out of the Suga"rloaf Marina.And they are basically six ' 
)12) people on that booit. The second boat that you are 
)13) looking at with a captain. They are filming off the 
[14) other boat. 
[15] BY MR. LA BISSONNIERE: 
(16) Q: How many boats are here? 
(17) A: Two boats basically from what 1 can gather 
(16) from watching the videotape, 
[19] Q: The one that's conducting the filming then the 
[2OJ one that we are watching? 
(21) ,A: That's right. 
[22) Q: Who is to the right of Mr. O'Barry there? 
(23) A: He was iater identified as Rick O'Barry's son, 
(24) Lincoln O'Barry. ' 
[25] THE COURT: 1 am sorry. 1 couldn't hear you. 
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I'] THE WITNESS: His son - Rick O'Barry's son, 
• 121 Lincoln O'Barry. . , 

1>] ' BY MR. LA BISSONNIERE: 

14] Q: Can you tell from the video here who it is 
" 

(5] that 's driving the boat? 
\61 A: Yeah.That·s Lloyd Good. 
(7] Q: Agent Fuss, for clarification, who is the 
(8] individual that isn't wearing the shin? 
19] A: That .6s again Mr. O'Barry's son, Lincoln 

(.OJ O·Barry. 
Itt] Q: The person that's not wearing a shin? 

('2) A: That 's.l Lloyd Good. 
('3] Q: That's:Mr. Good there'. 

('( C: Did Mr.)ulian also indicate how long the twO 

121 vessels traveled until they reached the release site? 
~( A: He wasn't positive on his time, but.during the 
~( interview he did say he thought it was about an hour and 
(S] fifteen minutes transit time from Sugarloaf out to the 
16] release site. Then he claimed they were on scene for 
(7] sometime during the release. 
(8] Q: Once the dOlphins were placed overboard, did 
('] he indicate what direction the dolphins traveled in? 

('0] A: ·Yes. Mr.)ulian said that they were close by 
(tt] a pod of wild dolphin in the area, and he said that 
('2] right after the two dolphin were released that they 
('3] didn't seem to swim off in the direction of the wild 

]"] (Whereupon, the videotape was concluded.) 1'4] pod. 
I'S) ~ BY MR. L~ BISSONNIERE: . (IS) Q: Was he sure about that? 
1'6j Q: Agent fuss. after v,ewmg the v,deoupe and 1'6] A: No. he wasn't. As a maner of fact. he said 
1'7] interviewing Mr.)ulian. did he indicate to you how mariy 1' 7] after the release dolphins swam off that nobody on the 
118) boats were involved in this release? 118] boat was sUl't that they actually joined the pod . He 
I"] A: AccotCiing to Mr.)ulian, there was Mr. Good's (to) said that they didn't see them after that. He said they 
(20] boat that co'rried the twO dolphins. There was the boat (20] StlIyed on 'scene for about an hour to see if the two 
]21] that the film crew chanered and some other ]2'] dolphins had joined the pod but that nobody could say 
]22] photographers got together and chanered that was the ]22] for sure they had. He never saw them with the pod. 
123] second boat they chanered out of Sugarloaf Marina. And 123] Q: Shonly after the release, did he say whether 
\24] apparently,ihere was a vessel they referfed to as the (2'] they had any sightlngs of the dolphins? 
~]2C'.s]~d~O~lp~h'~· n:...wa:::.l~c:::h"b:::o:::a~t-.:t~ha::t:..!j'.:u:::st::a=ft:::e::r"'t::h:.:ec..:r:.:e:.:le::a::se::,:.:M:.:r::. ____ ]25] A: No. Mr.julian told me after the release they 
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('] Julian told me that Lloyd Good's boat Went over briefly 
121 to meet with the dolphin watch boat that Mr.Julian said . 

" \31 was about :i half mile away and spoke briefly with them. 
~] Q: Now this dolphin watch boat. what kind of boat 
(S) was that? .' 
16] A: It wa~n 't very clear. Mr.]ulian just said it 
(7] was known as the dolphin watch. He explained to me it 
(8] was a dolphin watch tour out of Key West. but nobody had 
f9) much mod information than that. 

('OJ Q: Tour boat? 
(tt] A: Yes. 
('2] Q: Did he indicate to you whether or not he was 
(.3] already on ~cene when they arrived at the release site? 
("] A: No. He said that they came up afterwards, 
(IS] after the faCt, and that it appeared that Mr. Good was 

" (16] familiar with them. And he went over in that direction 
('7] after the release at one point with his boat. 
('8) Q: About how far away was this vessel? 
("] A: ACCo~ding to Mr.]ulian, it was about a half 
(20] mile off trri'm the release site. 
]21] Q: Did Mr.)ulian indicate whether or not he 
]22] thought this was a c.oordinated meeting? 
123] A: No. 1 ~sked him that, and he indicated he 
]241 didn't think it .was because the dolphin watch boat had 
12s) come on scene afterwards .. ., 

Page 420 

('] never saw the dolphin. 
121 Q : Then you said they remained on scene about an 
1>] hour? 
~] A: According to Mr.)ulian, they stayed on scene 
(S] about another hour before heading back to the Sugarloaf. 
16] Q: They left after that? 
(7] A: Yes. He said that Mr. Good had gone over in 
(8] his boat to meet briefly with this dolphin watch boat. 
(8] Mr.)ulian wanted to follow him over there; but 

('OJ apparently, the captain of the boat they chanered 
(1'] indicated to him their time was ruruting out. So that's 
('2] what they did. 
("I Q: This was the chaner boat that was carrying 
("] the film crew? 
('6] A: That 's right. 
(' 6] Q: At some point in time, did you learn the 
('7] identiry of the person who drove the vessel that was 
('8) carrying the film crew? 
('0) A: Yes,l did. Later on that evening, actually, 
(20] Special Agent Gregory walked over to the Sugar Shack 
(2'] Marina which is the marina adjacent to the Sugarloaf 
]22] Lodge, and he met a man that tit the description that he 
123] related to us that drove the boat that the film crew 
(24] chanered. I asked the manager if be was familiar with 
(25] that boat. He said he was. He said it was captained by 
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[1) a man he referred to as Captain Bobby D. He said that 
[2] he was aware that this Captain Bobby D had done a 
~) chaner that morning, a full chaner, six people. When 
[') I asked him, he said that yeah, he remembered it did 

[~ appear to be a film crew. He said he wasn't aware of 
[~ any dolphin release but that he had recognized Lloyd 
[7) Good.And he thought that he was involved ~ith the 
[8) chaner. So as I asked him, he handed me a • Jim, the 
(9) manager ofthe Sugar Shack Marina,h~nded me abrochure 

[10) for a chaner boat company called Gail Force Chaners 

[11) out of the Sugarloaf and on the pamphlets named Captain 
[12) Bob Dumouchel and Gail DumOUChel .. 
[13) Q:After learning these names, did you have a 

[14) chance to interview Bob Dumouchel? 

[1~ A: Yes, I did. 
[1~ Q: Approximately, when in time did this interview. 

[17) take place? 
[18) A: It was about three weeks after the release. I 
[1OJ believe it was June 19th or somewhere· June 19th and 
~O) 20th. I interviewed him over the phone on the 19th, and 
(21) I actually met with Captain Dumouchel at Sugarloaf to 
(22) verify his Statement. 
(23) Q: Did he indicate he was, in fact, the 
(24) intlividual that drove the second boat? 

~~ A: Yes, he was. 
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[1) Q: Did he also indicate for you the approximate 
[2] location where the dolphins had· been released? 

~) A: Yes, he did. I brought a chan to the 
[') interview, a NOAA and audible chan. I asked Captain 
[~ Dumouchel if he could show me the location of the 
(6) dolphin release. He said he didn't have a pinpoint 
[7) locati~n. He didn't have the actual coordinates but 
[8) that he studied the coortlinates for some time and gave 
(9) me the vicinity of where the release occurred. 

[10) Q: Did you actually ask him to place the location 

[11) on the chan that you brought with you? 
[12) A: Yes, I did. After some time studying the 
[13) chan, he pointed out a location. I asked him to circle 
[14) that location which he did. Then after that I asked him 
[15) if he would sign and date the chan indicating where he 

[18) had located it. 
[17) Q: Showing you what's been marked as Agency 
[18) Exhibit Number 46, would you identify that, please. 
(19) A: Yes. That's the chan that Captain Dumouchel 

(20) signed: 
[211 Q: And where is his signature located? 
(22) A: It's here towards the upper·right·hand corner 
(23) of the nautical chan. Captain Dumouchel circled the 
(24) area, the vicinity of the release.Again,1 asked him 
(23) to sign and date it there which he did. I also 
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(11 annotated the chan and signed it myself with the date 
[2] saying that I witnessed Captain Dumouchel make his mark 
[3) there. 

[4) Q: Approximately, where relative to Key West was 
[5) the release site that he marked on that chan? 
[~ A: Back at the office, I planed it out. It's 

[7) about six·and .. ·half miles nonh of Key West. 
[8) Q: The day following the release were you 
[9) informed of a possible sighting of one of the released 

[10) dolphins? 

[11) A: Yes,l was. 
[12) Q: Who did you hear this from? 
[13) A: I received a call from Senior Special Agent 
[14) Andy Mahaez who was at that time acting as special agent 
[15) in charge from Out _ . ' . 

[16) THE COURT: Let me interrupt for a minute. 
[l7)")ohn, will you take that chan and put it up on the 

[18) board so we Can lookat it as you are t~stifying. 
[19) Okay. Go ahead. 
(20) THE WITNESS: Special Agent Mahaez phoned me 
(21) at home. He was the acting special agent in charge at 
(22) this time calling from the southeast regional office, 
(23) and he said that he had received a call from the 
(24) National Marine Fisheries Service Office of Protective 
(25) Resources informing him that one of the Sugarloaf 

\.. 

\ 
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[1) dolphins had returned to Key West and was sighted 
[2] swimming aroundthe area of one ofthe marinas there and 
(3) that basically it appeared that he was hanging around in 
(4) that area. 
[5) BY MR. LA BISSONNIERE: 
[~ Q: Did they indicate what he was doing in the 

rn marina? 
[8) A: It seemed· according to them, they thought it 
[9) looked like he was looking for handouts, looking to be 

[10) fed. 
[11) THE COURT: What time is this did you say? 
[12) THE WITNESS:. This is the day after the 

[13] release. 
[14) THE COURT: The day after nine -
[15) THE WITNESS: It was May 24th. 
[18) THE COURT: What time is that? 
[17) THE WITNESS: I think it was around one 
[18) o'clock in the afternoon, somewhere in the afternoon. 
[19) BY MR. LA BISSONNIERE: 

(20) Q: Now on Sunday, May 26th, three days after the 
[211 release, did you again receive repons of a possible 
(22) sighting of the Sugarl!laf dolphin? 
(23) A: Yes, I did. \ ..... 
[241 Q: Who contacted you? 
(25) A: Could you repeat the day? Which day was it? 
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(1) C: It was':May 26th. 
----J (2J A: Yeah,; received a call day·that day at home 
... p) from my pihner again Special Agent Gregory. Gregory 

(4) had been cbntacted by Trevor Spradlin from the National 

(5) Marine Fish~ries Service Office of Protective 
(') Resources.Trevor had been sent to Key West. And Agent 
[7J Gregory re~eived a call from Spradlin saying that 
[') Spradlin w:(s in Key West; and they had sponed the one 
(9J dolphin with the star-shaped freeze brand on his dorsal 

(10) fm, the dolphin that they referred to as Luther in the 
(11) area of Key:West Harbor. They actually said they had 
[1~ spotted hin". in the KeyWestYacht Club area.And also 
(13) he had bee~ sponed earlier - Luther had,been sponed 

Ii 
(14) earlier at the Blue Lagoon Hotel. 

II 
(15) C: What 'did Mr. Spradlin request of you? 

" (16) A: Well, he was initially just trying -
(17) anempting'to observe the dolphin. So in the process, 
(18) he said thai there was real heavy boat traffic in that 
(19) area.And of course, it was· causing a scene ,there that 

I' 
[2OJ all the boaters were trying to come up and see the 
(21) dolphin be~ause he was staying in that one area. So 
[22J Spradlin w~s basically requesting our assistance - . 

I, 

[23] actually aS~ling us to request assistance from the Coast 
(24) Guard and Marine Patrol to try to act as traffic control, 
(25) around thei'area of the dolphin. 
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(1) C: Did y6u contact anybody else at the same time 
II 

[2) just to request assistance? 
,I 

p) A: Yes, I 'did. 
I, 

(4) C: Who did you call? 
(5) A: Both the Coast Guard and Marine Patrol. I 
(6) called the Coast Guard station in the Keys and Marine 
[7J Patrol in M~rathon and asked for their assistance. 
(8) C: Did they assist? 
[9J A: Yes, they did. 

(10) C: I would like to turn your anention to the 
" (11) following day, Monday, May 27th. Were you again 

(1~ contacted toncerning the situation involving Luther? 
;I 

(13) A: Yes, I,Was. 
(14) THE CO~RT: Can I interrupt you a minute,? 
(15) What was the day of the release? 
(16) MR. LA BISSONNIERE:The release was on May 

'I 

(17) 23rd. Ii 
(18) THE COURT: What day of the week was that? 
(18) MR. LA EIiSSONNIERE:Thursday. 

" 

[2OJ THE COURT: A Thursday. 

(21) THE WITNESS: Yes. 
. [22J THE COURT: This day you are talking about now 

-.-J., :i 
,.. (23) IS. JI. 

(24) MR. LA ~ISSONNIERE: Monday. 
THE COURT: How many days later, four days 

n . 
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(1] later? 
(2) MR. LA BISSONNIERE: Four days later. 

(3) BY MR. LA BISSONNIERE: 

(4) C: When in time were you contacted? 

(5) A: I was called at home about 7:20 A.M. I 

(') believe it was by Trevor Spradlin. 
[7J C: What did he tell you as of the dolphin's, ' 

(8] condition? 
(9J A: He said he definitely observed that dolphin in 

(10) the area of Key West in the different marinas there. He 
(11) said the dolphin appeared, at that time he was hanging 
(12) out in the area kind of looking like he was begging for 
(13) food or looking for handouts. He appeared dehydrated, 

(14) and Spradlin also told me that thet:" was a defmite 
(15) serious-looking gash on the back side of the dolphin. 

(16) C: In ligbt of his condition, what was the 
(17) anticipated plan of action? 
(18) A: Trevor told me at that point that the National 
(19) Marine Fisheries Service was looking at rescuing the 
(20) dolphin and requested enforcement assistance. 
(21) C: Did Mr. Spradlin indicate whether or not they 
[22J were encountering any resistance to their monitoring 
(23) efforts? 
(24) A: Yes, he did. That's the reason he called us 
(25) so early. As they were trying to observe the dolphin's 
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(1) behavior and his condition, they kept getting approached 
(2J by - the dolphin was being approached by the general 
p) boating public for the first part. And it was actually 
(4) popping up in front of all the boats and JUSt causing a 
(5) disturbance there as boats were trying to get close to 
(6) the dolphin to see it. Also at the same time, Spradlin 
I7J had several volunteers and the dolphins - volunteers 
(8) from the research center that were helping him out. And 
(') they had some resistance from a small group of 

(10) protestors that had formed up in a marina adjacent to 
(11) the scene. And they had actually been interfered with a 
(12) couple of times, and some people had gonen in their way 
(13) trying to .block their efforts. 
(14) C: Did you once again contact the Coast Guard and 
(15) the Florida Marine Patrol to seek their assistance? 
(16) A: Yes, I did, immediately. 
(17) C: What did you do after that? 
(18) A: I waited for Agent Gregory to drive down to 

(19) meet with me in Marathon.Then we both drove to Key 
[2OJ West to meet with Trevor Spradlin and the rescue team. 
(21) C:' Where did you ultimately meet up with the 
(22] rescue team? 
(23) A: We drove to the closest point on land was the 
['24) Holiday Inn here in Key West, Beachside Holiday Inn. So 
(25) we met there, and there was a volunteer that was helping 
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{II Spradlin Out that met us at the dock there behind the 
121 Holiday Inn and took us out on the Wolter to the site 
{31 wher<: the dolphin was as. . 
141 Q: Where was the dolphin located? 
(S) A: There's 'a channel that goes OUt from the - , 
(6J directly out from the Holiday Inn there. There's also 
(7) the Blue lagoon Hotel I mentioned befon: is just around 
(S) the corner. And this channel leads Out as you are 
(8) heading out into the Gulf. It's also directly across 

{IOI from a local marina at Stock Island called Sunset 
{III Marina. So the dolphin and rescue team were' located in 
{12I kind of a little lagoon off that thin channel that leads 
{13J out from the marina out to sea. 
{141 Q: It was in the area of the Sunset Marina? 
(IS) A: That's right. 
(16] Q: AgeD! Fuss, I am showing you what's been 
(17) marked as Agency Exhibit Number 47 for identification. 

(IS) What is this? 
(IOJ THE COURT: I think you are going to have to 
(201 turn that a little so everybody can see it. 
{2'11 THE WITNESS: That's another nautical chart 

(22J Number 11442. 
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(II Q: All right. Additionally, with that chan, can 
(2) you identify the approximate point wher<: the dolphins \.. 
{3{ were released based upon the interview that you did with 
141 Mr. Bob Dumouchel and the chart that he had provided to 
{S] you. 
(6] A: Yes. According to Captain Dumouchel, it was 
(7) just off Mud Keys here off the Lower Keys. It was just 
(8) north of Key West. And he indicated when I asked him an 
(8) area of right around here (indicating). 

(IO) Q: Would you identify that location with the 
[1'] number two. 
(12J A: Ondicating). '. 
{I'I Q: Now Agent Fuss, you have also indicated that 
{141 one of the first sightings of the dOlphin was at the Key 
{151 West Yacht Club; is that correct? 
(16] A: That's correct. 
(17) Q: Can you locate wher<: the Key West Yacht Club 
(181 is on that chan. 
(18) A: Yes. It's right in here (indicating). ' 
(20) Q: Would you mark that with the number three. 
(211 A: andicating). 
(22J Q: And additionally, you have also indicated that 

{231 BY MR. LA BISSONNIERE: {231 you ultimately found the dolphin at the Sunset Marina, 
1241 Q: This is an unmarked chan? {2AI correct? 
{2~S)~~A~:~~~e~s,~t~h~~~'s~co~rre~~ct~' ______________ ~ ___________ I~{2S]~~A~:~T~h~a~t~'s~c~o~rre~c=t.~ __________________________ __ 
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{II MR. LA BISSONNIERE:Your Honor, with your 
(2) permission, could the witness approach? ' 
PI THE' COURT: Okay. Go ahead. Give us the 
141 title of the chart, the number and the date. 
(SJ THE WITNESS: Okay. The chan is titled 
(6] Florida Keys Sombrero Key to Sand Key. The number 
(7) assigned to the chan is I I442.That's I I442.And the 
(8) edition date is the 32nd edition dated January 3rd of 

(8) '98. 
(IO) , BY MR. LA BISSONNIERE: 

{III Q: Agent Fuss, I am handing you a marker. And 
{l2j first of all, I would ask based upon this chan can you 
(13) locate where the Sugarloaf Dolphin Sanctuary is? 

(141 A: Yes. 
(151 Q: Before you mark this, can you just identify 

(18) it? 
(17) A: Right her<: (indicating). 
(18) Q; And wher<: in general location is that? 
(19) A; Everything in the Keys is referenced by mile 
(20) marker on USI. It's right about Mile Marker 17 on US) 
{211 which is Lower Sugarloaf Key just below Sugarloaf Key. 
(22J Q; With that marker, would you put the number, one 
(23) at the location where the Sugarloaf Dolphin Sanctuary 

{241 is. ' 
(2S) A: Yes. 
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{II Q: Can you also identify that on the chan. 
(2) A: This is Stock Island here just to the north of 
f3I Key West in the marina. You can just bar<:ly see the 
141 boat basin the..., on the chan right ther<: (indicating). 
(S] Q: Would you mark that on the chart with the 
(0) number four. 
(7) A: (Indicating). 
{81 Q: Now with the benefit of this chart, can you 
(9) give us an approximate distance between the Sugarloaf 

(10) Dolphin Sanctuary which is marked as number one and the 
(III approximate point of release which is marked as number 
(12] two. 
(13] A: Yes. It's roughly about between nine and ten 
(IAI miles, just about nine nautical miles off Sugarloaf, 
(IS) straight line. 
(16) Q: With the benefit of this chart, can you also , 
(17) give us an approximate distance between the r<:lease site 
{\81 marked nu'mber two and the KeyWest Yacht Club which is 
{IOJ marked number three? 
{2QJ A: It's just about six-and-a-half mi!es. 
{211 Q: Then finally, if you could give Us an 
(22J approximate distance between the Key West Yacht Club 
{231 which is marked as number three and the Sunset Marina 
1241 which has been marked as number four_ 
(251 A: This distance here is just under two nautical 
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:, 
[1] miles, just be~~W two miles (indicating). 

121 G: Thank you . 
..,-' (3J THE COURT: Are you going to require him to 

I, 

14) mark on that :~hart :anymore? 

15] MR. LA BISSONNIERE: There's one .dditio~ 
'i 

IS] mark that ~ be made. 

(7) THE COURT: At the end, I would like him to 

IS] date it and pJt his signature on the chart in the 
11 . ' 

(91 lower.right-~d e.oener at some pomt. 

I'OJ THE WITNESS: Sure. 
ii 

I"J MR. LA BISSONNIERE: Very good. 
I12J ,i, BY MR. LA BISSONNIERE: 
[13J Q: I am ne;xt showing you what has been marked as 

(14] Agency Extti~it Nunilier 48 for identification. Do, you 
I· • • ,. • 

(151 recognju th~t? . 
'i 

1'61 A: Yes, I do. " :i '..-
(17) Q: What is it? 

II 
A: Sometime after the: release I requested another [18J 

[19) Coast Guard :rught.And we went up and took pictures of 

[20] the area of ili1e release, the area of Sunset Mar~a and 
" Ii 

(21] some of the other areas. And this is kind of an aerial 

[22] photograph ~howing the Sunset Marina area. 
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(23] Q: All riJt.Is there anything different about ~ 
CZ41 that photo~Ph in'~~mp"arison to how,You observed Sun~t 

" I: • 
"'5) Marina on May 27th of 19961 
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I'J A: Yes. Ai' the time we to,?k this photo, there 
l21 was some c,pnstTuction - I belie~~ some dredgingg?ingon 
(3J in the boat basin area of the marina. So you can see in 
14J the center 6fthe photograph there's what appears to be 

" 15Ja barge with some equipment on board and it looks like a 
161 temporary ~oom set up across the mouth of the boat basin , 
(7) in tbe harIX\r there. But that would be about it. . 
181 Q: Othet,:than that, does it fairly and accurately 
19J depict Sun~~t Marina as you viewed it on}1,ay27th of 

I'~ 1996? " 'i", 
(111 A: Yes, jtil,does. , "" I 

1'2] MR. LA B,ISSONNIERE:Your Honor,we.are going. 
[13) to move th~t into evidence. But d~ring ~e remainder"of 
I"J Agent Fuss'~ testimony, we would like to 'be able, t9 us~ , 

'I' " " I .. 

1'5J this blowup of the same exhibit. . 
1'6) THE COUFIT:That'sthe same exhibit? Okay. 
(17] MR. LA BisSONNlERE: Ide~tical. ' 

Ii :," "'. " 

I18J Permissi~n for the witness to approach,your 
(19] Honor? iii . ..J.' " 

(20] THE COURT: Okay. , , 
""J ]1 BY, MR. LA"BISSONNIERE: , . 
22] Q: Once 'again,Agent Fuss,I'm showing you what'S 

...,I(23J been mark~d as Agency ExhibitNumbe,r 48 for ' 
(24J identification. What is that?, " , 
(25] A: That,~rthe blowup of the same aerial 

]1 • 
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I'J photograph that we took from the Coast Guard helicopter. 
M Q: Can you describe what we are looking at in 

(3J this photograph. 
14J A: This is an overall shot of the Sunset Marina 

(5J area on Stock Island. 
1'1 Q: Would you point out or could,You identify what 

(7) that large brown mound is on the left Side of the 

18J photograph. 
{9J A: Yes. It's basically a trash dump on Stock 

(10J Island. It's referred to by the locals as Mount 
(I1J Trashmore. The boaters know it as that. Basically. 
112] that whole brown area is on the levee area so the , . 

1'3J photograph is the ~sh dump. 
(14J Q: Where is the Sunset Marina itself? 
1'5] A: The left-hand side of the photograph if you 
1'6J look down below the dump that brown little development 
117] all on the waterfront is Sunset Marina. 
I18J Q: That body of water that seems to lead ftom the 
119] right of the marina inland, is that a thoroughfare or is 
(2OJ that simply a lagoon? 
12'J A: This area here (indicating)? 
(22J Q: That's right. 
(23J A: This is the boat basin at Sunset Marina. It's 
(24J basically just a lagoon that extends back in here, but 
(25J it's not a canal or a channel. It's not a," ' , , ' 
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I'J thoroughfare. It's just a lagoon. 
121 Q: What's the development that'. on the 
13J right-hand side of the photograph?, 
14J . A: This building over here in the extreme right 
15J of the photograph is th,e M?nroe County Jail Facility. 
161 Q: Can ;we tell from this photograph where the 

(7) sh~nnel is that leads out f~m the marina? 
18J A: Yes. You can see doWn at the bottom 

" 

I9J right-hand corner of the photograph there's a red 
I'OJ channel marker there.And then over here on the left 
I' 'J bottom pornon of the photograph there's a green marker 
[12] and then another marker over liere On the extreme" . 

1'31 right-hand side warning of shallow water. Basically, 
1'4J the channel runs in this way. If you are looking ftom 
[151 offshore into the marina area", the channel comes in this 
116J way then you can split depending on where you want to 
117] go. If you go off to the right here. it goes to the 
1'8J area I described before, the HOliday'1nn and Blue Lagoon 
119] Motel off to the right of the photograph. As you can 
(2OJ see in the photograph, there's a small boat heading into 
""I the mari;'" which if you split left there you go into the 
I22J Sunset Marina . 
(23J Q: Is there a channel that's nearby there that 
(24J vessels typically use? 
(25J A: Yes. Again, off to the right if you follow 
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tlJ the channel off to the right by the hotels I described, tlJ returning about midday. Then I had other boats, 
{2J it goes around the Holiday Inn around a point there then {2J recreational boats that were going out in the 
13J the channel leads up a bridge that connects Stock Island j3J afternoon. So it was all day iong. It was backwards 
t4J with Key West. So it's basically a thoroughfare from [4J and forwards. It was heavy boat traffic from the . 

! 

[S] boats going from the Gulf side over to the Atlantic side [5J channel here. Then there was also the traffic coming 
[~ or to the ocean side. The only other option is to go [6J across ocean side through that channel. That I 
[7J all the way around the island of Key West, so it's a [7J described. Then to the right here off the channel, this 
[8J pretty busy boat canal going, in. ['J is the Blue Lagoon which had a busy jet ski rental. So 
[9J THE COURT: Where does that run off of? [9J during the day, we had a large number of jet skis 

[lOJ That's a lagoon up there so it doesn't'run off there, [IOJ flowing through the channel. So tItey don't have to go 
[11J tIte pan that you just mentioned where it is? [11J tItrough tIte channel, tItey go tItrough tIte flat. I would 
[12] THE WITNESS: The channel I mentioned is off [121 describe it as hectic boats cOming in and out, heavy 
[13J to the right. If you took a right around tItose markers, [13J boating traffic', recreational boats, then a iot of jet 
["J it would take you over around tIte hotels. Then it would [14J skis cOming around the corner. 
[IS] follow around tIte left, and there's a small channel [IS] Q: When you first arrived on the scene, tItere 
[1~ dividing Stock Island with Key West. And there's a [16J were already rescue personnel that were on scene? 
[17] bridge going there, and that connects you to tIte beach [17] A: Yes. 
[18J side of Key West on the ocean side. It's basically one [18J Q: Where' were tItey located? i . 

[19] Cut to get tItrough from tIte Gulf side: to tIte Atlantic [19J A: I believe when I first gOt on scene they were 
[2OJ side without having to go all tIte way around KeyWest. [2OJ in tItis area here.You can see like almost a little 
~IJ That's off to tIte right here. '.' ~IJ lagoon area on the side of tIte channel against tIte flat 
~ THE COURT: Now where was this dolphin in ~ (indicating). 

[23J here? [23J Q: When you arrived, who did you first talk to? 
~'J THE WITNESS: This is the channel here looking ~'J A: As I said, when we met at the Holiday Inn, we 

~[2S:'.J~in~t~o~s~un~s~e~t~M~a::n~·na~.W."..:h~e::n:.-I:.-first::· :.:::...:c=a=m=e'-o::n::..:.sc::e::n::e=,-=th::.e=--___ I~5] got on board one oftIte volunteer's boats that ran us 
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[IJ out to meet with Trevor SpmdIin, tIte first one. He 
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[IJ dolphin was swimming back' and fonh acrosstIte channel. 
{2J And tIte channel is actually - tIte photograph doesn't 
[3J show it as clear, but th~ channel is actUally very thin 
[.J from what I remember. There's a series of shallow water 
[5] sea grass flats, so tIte channelnuis between there then' 
[6J again right of {the right. So OO:Sically, tIte boats went 
[7J through there. The dolphin Was swimming back and fortIt 
[8) in tItis area in here and back and fonh across the 
[9J channel. Then as I got tItere as I was on,scene for a 

[IOJ while, I also observed tIte dolphin swimming in and out 
[11J of Sunset Marina and really all over this area here back 
[12] and fonh (indicating). . . 

[1~ . BY MR. LA BISSONNIERE: 

["J Q: Now tItis is May 27tIt, con:ect? 
[15] A: That's right. 
[16J Q: It's Memorial Day? , 
[17] A: That's right. It was a holIday 'weekend, 
[18J Memorial Day weekend. 
[IOJ Q: How would you characterize the vessel traffic 
[2OJ tItat was going in and out of ~e Sunset 'Marina on that 

[21J day? 
~ A: It was very heavy. It was a real busy boat 
~ day. The weatIter was excellent as I remember. We ·had 
12'J not only - basically, in tIte morning you had a lot of 
125] boats going outbound to tIte Gulf side then you had boats 

12J introduced himself to me, explained he was pretty much 
[3J in charge of the scene.Then he kind of briefed me on 
[4J the wliole situation. 
[5] Q: What did he tell you was happening? 
[6J' A: 'Basi~ally, just like I described. The dolphin 
[7] was staying in tItis area here:Aiid as Trevor was 
[8J explainirig to me the situation, I could see for myself 
[9J the dolphin was IYdsically popping up in frontof boats 

[IOJ in the channel just basically bobbing back and fonh 
[11J between boats. It appeared to me - It was described as 
[12] looking for handouts. That's exactly how' it appeared to 
[13J me. The dolphin kept popping up in front of boats, kept 

, .' 'i;" ',. • _ ' 

[I4J approaching people. He would approach boats. Boats 
[15] were approaching the dolphiri. Trevor explained to me 
[1~ this had been going on for a while. They were trying to 
[17] observe him and keep hiin over here. At tIte same time, 
[18J tItey wer~ trying to keep the boating traffic away from 
[IOJ the dolphin. 
120J Q: So basically,the 5\olphin was swimming back 
~IJ and fonh in and out of the marina through tIte boats? 
~ A: Like I said, Trevor exp.ained. to me tItat a 
[23J small crowd had gathered over at tIte Sunset Marina. 
12'J They are basically opposing the National Marine 
l25J Fisheries Service involvement with the' dolphin release. 
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[1] So that was ~ISO going on. And that's where the boat 
[~ had come from. Spradlin explained to me that small 

...,.; 13] boats filled rith people came out and actually blocked 
[4] them at one'point, blocked his boat. He tried to 

[5] explain the :~ituation to the people on the boats. They' 
[6] became verbally abusive and actually started y~lling at 
[7] him; and yo~ know, exchanges took place. It was pretty 

:1 • 

(8] busy. ii 
[~ Q: Essentially, you are directing boat traffic 

[1~ .,outthere? ;: ,," , 
[11] A: Yeah. Immediately, we had two Marine Patrol 
[12] boats that c~me on scene and a Coast Guard small boat. 
[13] I got on thej:Coast Guard small boat, and Special Agent 
[14] Gregory got' on one of the Marine,Patrol boats. 

11SJ Basically. alll:we did was stay on either side of where 
(16] the dolphin!:was at and where the rescue team were 

I . 
[17] located andlbasically to try to slow down boats conung 

il 

[18] inbound and going outbound from the marina to basically 
[19] make them ~ware of the dolphin. A lot of time was 
[20] basically getting the jet skis to slow down. Basically, 

" ~1] we were dO,ing traffic control in the channel all day 

[22] long. Ii 
[23] Q: What ~as the dolphin doing with regard to 

" 

_ (24] these boats?, 
"] A: Again, \he dolphin kept popping up. I 
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[1] witnessed die dolphin approach several boats coming out 
[2[ of the marnla kind of popping up alongside or right in 
13] front of the boat in some situations. And again, he was 

" 

[4] just kind of floating there with his head out of the 
(5] water, his ~iputh open. Again. it appeared to me like h,e 

[6] was looking' for handouts, looking for food. 
(7] Q: When rhiS head came out of the water, would it 
(8] remain out of the water for a period of time? 
[9] A: Yes.A ~ouple of times I saw him real close 

[10] by us go upi'to boats just basically pop up and just - he 
(11] was sitting there eyeing the boat oui'iooking at the 
{12] people in ili:e boat for several minutes. Then ti~ would 
[13] slowly pop back down and swim off to another boat. Or 

" 
["] again, he wi,s gOhlg in a,nd out of the marina approaching 
[15] people, approaching people on the dock. There were 
116J several boat~ that were just coming in temporarily to 
[17] either fuel Jp or get food. He was approaching them 
["] just kind of funning back and forth across the channel. 
[19] Q: What ""ere those boats doing when they were 

[20] coming int~i contact with the dolphin? " , 
[21[ A: That Was one of the problems we had.A lot of 

2] the boats when they saw - of course, you could teU 
""""';(23] something Jras going on in that area because aU . 

" ~4] anention was focused there. So as boats were either 
(, ' 

~5] coming in or Out of the marina, they were kind of 
,I 
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[1] approaching the area. Then after we warned several of 
(2] the boats that we were a"nempting to secure this dolphin 
13] or at least lead him over out of the channel with the 
[4] heavy boat traffic, that kind of sparked their 
[5] interest. And they ;"ere even approaching the dolphin 
[6] after that and COlping up on it, again, the dolphin in a 
[7] lot of cases popping up right in front of these boats 

['] and staying right there.And the boats would actually 
19] have to slow down.As a maner of fact, as I was on the 

[10] patrol boat, the Coast Guard patrol boat, we got into 
[11] the marina, were' heading back out trying to control the 

[12] boats again when the dolphin swam up to our boat and 
[13] actually popped his head up right in front of the Coast 

, [14] Guard' boat to the point where the C~ast Guard captain 
[15] actually had to pull back on the thronle afraid h~ was 
["] goi~g to hit the dolphin. And the dolphin stayed there 
[17] on our bow. 
[18] Q: During your activities out on the water that 
[19[ day, did you see anybody feeding the dolphin other than 
(20) rescue personnel? 
~1] A: Yes, I did all along the 'marinas. I witnessed 
[22] a few people throwing things off the dock. I couldn't 
[23] tell exactly what it was, but it looked to me like bait 
~4] fish or something like that - basically feeding the 
~5] dolphin from the dock. . 
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[1] Q: Did you see anybody swimming with the dolphin? 
.. .' ·1 • 

[2[ A: Yes. At the forward part of the marina as you 
13] look in the photograph, you can see some boats docked 
[4) here at the very front few boat slips. There was a 
[5] small boat tied up to one of the pilings. And there was 
[6] a couple in the water, a man 'and wOlnan with snoi-kel 
[7] gear, man and woman with mask and fins; and they were 
[8] swimming arou'C'd the piling baSically trying to swim with 
[9] the dOlphin. They were separated with theirboat.They 

[10] were approaching the doiphin,tryingto swimirid inter.i'~t 
[11] with the dolphin. The dolphin kept swimming lip and 
(12] approaching them, and popping up. I sa~ him swim in 
[13] between the two people. I actually saw the dolphin swim 
[14] in between the pilings of the boat slips in and out of 
[15] the boat slips, und!'rneath the docks, underneath boats 
[16] that were moored up there at the maritia. But basically, 
[17] he kept interacting with this couple. , 
[18] As I approached, I warned the man -'I asked 
[19] him to stay away fro~ the dolphin, give him some 
[20] distance. I warned him not to harass the dolphin. He 
[21] immediately became argumentative also and got a linle 
[22] hot, claimed they weren't doing anything wrong. He 
[23[ said, "The dolphin is swimmirig up to us. We are not 
[24] appro~ching it.' He argued with me for some tiffie. 
~5] Again, I asked him not to approach the dolphin. 
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111 Q: This scene that you are describing,how'long 1'1 team h~d gone over there· some of the volunteers bad 
(2J did this go on? ,' , (21 gone ahead of time an(J were trying to set up a tempomry \.. 
(3) A: This went on aU day. We were on the water PI pen. So that was our intentions was to bring the 
~] aU day with the patrol boats just doing nothing but ~] dolphin over towards Fleming Key. 

IS} crowd control most of the day. I: 151 Q: Who was aU involved in this attempt to move 
I~ Q: Were you concerned for the doiphin? 16] the dolphin over to Fleming Key? 
(7] A: Absolutely. Like I said, v..:e had to Stop 'our (1] A: At that point, there were again 
18] boat at one point to keep from what we felt like we 181 representatives from the National Marine Fisheries 
19] would injure the dolphin. But the whole day we were 1"] Service, the Dolphin Research Center out at Gmssy Key 

11~ trying to keep boats ~ Boats weie mdng through here 1101 here in the Florida Keys, the Marine Manunal Conservancy, 
[11J and same with jet skis. And we have a large number of 1'1] and severa) vo!tmteers invo.Jved on several different 
1'2] jet skis .coming aroun(f, a lot of kids renting jet skis. 112] lxiats.Also at that point I learned from Trevor 
1131 So the whole day we were trying to keep people first of 1'3] Spradlin that the Navy Research and Development Unit out 
I"] all to slow down and keep them a~y 'from the area of 114] of San Diego, California had offered to fly out a Navy 
lIS} where the dolphin was locaied at. It was preny hectic. I's} dolphin Iminer from the Marine MallUJl3l Progrnm by the 
11~ MR. LA BISSONNIERE:.one brief moment, Your (16] name of Kerry Sullivan.And during that afternoon, 
117) Honor. 117) Kerry Sullivan joined us out there and got on the boat: 
118) THE COURT: .okay. Just as a matter of 118] So later on that afternoon, the'Navy also became 
110] housekeeping, at four o'clock what's the story with the I"] involved. 
(20] witness? We have that magistrnte's coun available with ~ Q: At the point that you attempted to remove the 
(21] a telephone syst'em in it at four o'clock. Mr. VanDoren . (2'] dolphin from the area, how did you Obtain access to the 
(22] is going to go get the marshal'if that's necessary. Is \22] dolphin? , 
(23] that witness scheduled for four o'clock? . (23] A: Mr. Sullivan brought with him what he called a 
(24] MR. LA BISSONNIERE: Still scheduled for 124] pinger.lt's basically a sound device that he put in /" 
(25] four. We haven't yet had an opportunity to contact him (25] the water. He explained to me later On that they used 
~~~~~~~~~==~==~~---I~~~~~~~~~~~~~~~~ 
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I'] to see whethero~ nOt he might tie. ~vailable at another 
121 time in orderto accommodate Mary'Lycan. We were going 

. . ,. . . , 

(3) to try to do that. ' 
~] THE COURT: Your Witriesses, whatever you want 
IS} to do. Let's finish with Mr. Fuss anyway. What I was 
(6] going to 'say is ihat if";"e do t.;k;' .tbat, we will take a 
[7] short break before we take that witness on the phone. 
18] MR. HOGAN: Your Honor, I am' going to excuse 
(9] myself and try and go contact 'this wime's. 

[10] , BY MR. LA BISSONNIERE: . 

\l1J Q: At some point in time d~ng Memorial Day, was ' 
112) an attempt made, to move me.dolphin out of the marina 

[13J area? , 
114] A: Yes.Trevor Spradlin'and his team of 
11~ vo'lunteers and people fromthe Dolphii(Researeh Center 
I'~ had kind of scattered out the area looking for a secure 
,'7) area where they could move that dolphin out of that 
1'8] heavy boating tcitlic and out of that 'channel because he 
,'8) just wanted to stay right there.And they picked a ' 
(2OJ location that'S just across the Waterway there acro~s on 
12'1 the other side of ";"hat'you consider like the bay type 
(22] area over at the Navy Base aCross the water. It's 
(23] actwlUy called Fleming Key.There's an Army Special 
(24] Forces Dive School out there; and they have a large boat 
(25] basin, a pretty good size dock and boat basin. So me 
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(1) this device back when the' dolphinS were in the Navy to 

(2) signai the dolphins back to the boat, give them various 

(31 signals. It was basically just a noise d:evicc you put 

(4J off the side of the boat into the: water. 

[5] Q; What happened next? 

(6J A: Almost i.mmcdiatdy ~cn Sullivan put lhe 

(7) pinger in the ~atc:r. just immediately the dOlphin 

IS} approached the boat • Lu~cr approached the boat and. 

~l popped up next to the b02t.At that time he also . 

1'0] started giving the dolphin hand sigitals that he 
(11) explained that they had used also during their 

112] training.And the dolphin immediately responded to hand 
(13] signals to doiflg several activities. ,~ed behaviors· 

[14] ,jumping out of the water,sW~ back and forth, 

(15J following the boat, what he referred to a~ talking where 

(16) the dolphin made noise as he ~overcd there next to the 

,'7) boat. 
(18J Q; WluU happened next? 

1'0] A: Well, the team started to l<2d the dolphin 
, [2OJ over towards Fleming Key.And again, the basic idea was 

~'I to g~t him out of that channel With aU that boat 
[Z2J ttamc. S~lliyan, got th~ dolphin iitto ~hat they 

(23) referred to as boat f~llow. It's behavior Where the 

(24J dolphin basi.cally does that, follows the b?ats a~o5s. 
~5J Special Agent Gregory was on the patrol boats, the 
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[1] enforcemelll boats. And we stayed behind the boatfollow 
(2] and in froni! trying to ke~p the boating traffic away' . 
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11] follow the boat aU the ",ay, but he didn't want to go 

I II 
-.." 13] from them ~nd slowly lead the dolphin down to the west 

I'] there to FI~riung Key. 
151 Q: How fur away is Fleming Key from Sunset 

I ' . 
16J Marina? !~ 

{7] A: Again!:it 's JUSt lmder two - JUSt about two 
(81 miles between the fwo. 
19] Q: And ille dolphin followed the boat the entire 

[10) twO miles? Ii 
I"] A: Yes, aU the ":"Iy. Sullivan just basically 
I'" kept the le~:d up the whole way,and the dolphin followed 
(13) off the ster~ of the boat the. c:ntire way. 
{'" Q: Were ~ou ultimately able to contain the 

{lS] dolphin thai day? 
{16] A: No, w~ weren't. The dolphin basicaUy 
{17] followed th~ boat aU the way up to the mouth -
{18' THE COU"RT: Why don't you go up there and show 
{191 us what kd you are talking about there . 

.1 

(20' THE WlTljESS:·Okay. fleming Key as you can 
121] see, Your Honor, is this point that sticks up to the 
(221 nonh here (;ndicating). That's owned by the Navy 
{23, Base.And o~ that base, the Army has a Special Forces 

., 
124] Dive School located right in about the center. Again, 

".. '" the dive sc~ool has a pretty large boat basin there. 

121 into the pen. So we were. unable to secure him that 
(3) evening.. . . •. _ 

I'] Q: Was Luther ultimately rescued on May 30th? 

IS] 

16) 

{7] 

A: . Yes, he, was. 
Q: Where was he found? 
A: May 30th Special Agent Gregory and I were at 

tel tht office when we received another caU from the team, 
10) and they said that Luther basically on his own swam into 

11~ - there's another boat basin, again, another naval 

. 111] facility, the Naval Air Station down here on Boca Chica 
1'~ Key, on the Gulf side of the Naval Air Station. I will 
113) point it out on the chan. There's a large basin there 
1141 with what 's like ftngers going into it. And it has a 
1'5] very narrow mouth at the front end of the basin. It's 
[16J like a development there that never actually got built 
117] up. They referred to it as the sub-pens. The Navy 
118) personnel reCer to it as the sub-pens. 
119) Q: Can you locate that on the chan, please, the 
(20] Navy sub-pens. And could you mark that location on the 

. 121] chan with the number six. 
(20] A: This is Boca Chica here where the Naval Air 
(23] Station is, and you can see the fingers oC these canals 
(24) here of the boat basin I am talking about right here 
(2S] (indicating). Number six? 
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{1] That's the area they picked Out. The other reason is 
12] because wlwere on the base wefel( like we hada secure 

" (3] location we:icould get their assistance on. 
{'] So basically, this is the Su,nset Marina right 
IS) here. This is!fleming Key. So we had to go Out that 
{~ channel thai you see in the photograph out to the gulf 
{7] side and a,,{und this point, Sigsby Point or Sigsby Park, 
I') also a Navy .housing location around Fleming Key. You go 
I9l out it's just ~bout two nautical mil~s distance betw~en 

{10) the twO locations. 
I"] Ii BY MR. LABISSONNIERE: 
11~ Q: Can you mark on the nautical chan. the 

ji . • 
113] location where the temporary enclosure was. 

~ , . 
(1"1 A: Yes. j~ .~ 

I"] Q: With the number fIVe . 
1'~ A: Okay. Ii . 
117] Q: So yo~ weren't ultimately able to contain the 

I"] dolphin tha~; day? 
(10) A: No, we weren't.As I said, the dolphin was 
(20] following !lie boat aU the way up to the mouth of that 

" . 
"") boat basin where they set up the temporary pen. But it 

~ . . 
!2] seemed just' as they got the dolphin to the mouth of the 

-.,./(2.3] pen - the dO:/Phin they referred to as Luther - Luther 
(2'] just turned ~round and shot back out to the "0ter. They 
(2S] tried a couple of times.And he seemed to want to 

l' -

1'] 

121 

Q: Number six. 
MR. LA BISSONNIERE:Your Honor, that's aU of 

13) the markings that I have for that chan. 
. I" , THE COURT: Okay. Then why don't you sign it 

15] and.date it tOday. This is the 8th - or the 9th. 
I~ BY MR. LA BISSONNIERE: 
{7] Q: Agent Fuss, I'm showing you what has been 
10) marked as Agency Exhibit Number 49 for ide;uification. 
1"] Do you recognize that? 

[10] A: Yes. During that same Coast. Guard flight 
I'l) where we took the aerial photographs after the release, 
112] this is an aerial showing the sub-pens that I am 
113] referring to at the bottom right of this photograph. 
114) You can see the small mouth, the opening of the boat 
115] basin. 
{18] Q: Does that photograph fairly and accurately 
117] depict the Boca Chica sub-pens as you observed them in 
118] May of 19?6? 
118] A: Yes, it does. 
(20] Q: And precisely where on the photograph were you 
(21) able to ultimately contain the dolphin? 
(20] A: Well, the Navy personnel - the Navy has a 
123] police (orce there on the base. And one of the guys 

... 124] drives a.patrol boat in that area. He tOld me that 
[25] later On that day that the dolphin had actually swam in 
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[1] on his own. It's very deep water in his basin. The 

[2] dolphin was going back and fonh between these canals, 
~] so he was kind of preoccupied inside there. He was 
[4] doing fme. I think the;'" was even sOme fish'in there. 

(S] But the rescue team came in, and this is a very narrow 
[6] passage here at the mouth of the basin. So they 
[7] constructed or had the Navy help them construct a 
[8] temporary gate; if you will, or a pen at the mouth of 

[9] that. So they were able to basically secure the dolphin 
[10] • contain the dolphin in the lagoon area there. 

[11] Q: Special Agent Fuss, on June 7th of 1996, did 

[12] you participate in the seizure of Jake? 

[13] A: Yes, I did. 
[14] Q: Jake was the remiining Navy dolphin that was 

[1~ at the Sugarloaf facility? 
[16] A: That'S right. 
11~ Q: The one that hadn't been released? 
118] A: That's correct. 
I"] Q: . In general terms, can you explain the legal 
[20] basis that gave rise to the seizure? 
[21] A: Yes. The other agency that was involved with 
[22] the Sugarloaf Dolphin Sanctuary is the U.S. Depanment 
[23] of Agriculture Animal and Plant Health Inspection . 
[24] Service, or they are known as APHIS. APHIS Was 
[25] basically regulating or enforcing, if you will, the 

11] Animal Welfare Act, the AWA. BasicallY,APHIS had 
[2] issued the Sugarloaf Dolphin Sanctuary exhibitor's 
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[3] license for the dolphin that they had there.That wasa 
~] prerequisite under the Marine Manunal Protection Act for 
I~ them to have the dolphins there a. under public display 
[6] permit. So what basically happened is because of - or 
[7] subsequent to violations that were documented by APHIS, 
18] they made the decision to suspend Sugarloaf's 
[9] exhibitor's license, public exhibitor's license. So 
11~ based on that action, we from the National Marine 
[11] Fisheries Service Office of Enforcement made the 
[12] decision to seize the dolphin at that point subsequent 

113] to the case made by APHIS. 
114] Q: And the specific authority under the MMPA to 

11~ do that, correct? 
116] A: Yes,. 
11~ Q: In general tenos, what were the APHIS 
[18] violations that gave rise to the suspension of the 

[is] exhibitor's license? 
[20] A: As I remember, there were two basic violations· 
[21] or two main violations. Tbe first one was they were -
[22] basically, Sugarloaf was failing to keep the dolphins 
r23l secure in their enclosure'. In other words, they were ~: 

[24] allowing the~ to leave. the pens or the enclosures.And 
(25] the second violation as I remember was failure to 
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11] provide adequate veterinary care. 
[2] Q: Agent Fuss, was the seizure conducted pursuant \.. 
13] to a warrant that was issued by a federal magistrate? 

14] A: Yes, it was. 
I~ Q: Were you the agent that obtained that warrant? 

I'] A: Yes, I was. 
[7] Q: I'm showing you what's been marked as Agency 

18] Exhibit Number 50. Do you recognize that? 
[9] A: Yes, I do. 

[10] Q: What is it? 
111] A: It's a copy of my application· and affidavit 

112] for the seizure warrant. 
113] Q: That'S your application? 
114] A: Yes. I was the case agent. 
[15] Q: Was that the application that was provided to 
[16] the federal magisirate in suppon of the seizure 
(17] warrant? 
[181 A: Yes, it was. 
119] Q: Was it the application that ultimately was the 
[20] basis upon which a warrant was issued? 
[21] A: Yes, that's correct. 
[22] Q: Showing you what's been marked as Agency 
[23] Exhibit Number 5 I, do you recognize that? 

[24] A: Yes, I do. /" 
[2~Q: What is it? 

11] A: That's the aCtual -a copy of the actUal 
12] seizure warrant that was issued by the U.S. District 
[3] Coun. 
14] Q: Is that the warrant upon which the dolphin 

I~ Jake was seized? 
16] A: Yes, it is. 
[7] MR. LA BlSSONNlERE: Finally, Your Honor, 
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[8] another document,Agency.Exhibit Number 52 for 
[9] identification, is a self-authenticating document that 

[10] we intend to admit. It is the consent decision and 
Ill] order relative to the APHIS violations that gave rise to 
112] the violations that had been alleged by APHIS against 
[13] the Sugarloaf Dolphin Sanctuary. And this document will 
114] indicate that as pan of a settlement agreement the 
1'~ exhibitor's license that had been iiutially suspended by 
1161 APHIS w~s ultimately abandoned by the Sugarloaf Dolphin 

11~ Sanctuary. 
I"] THE COURT: Okay. Is that an order from the 
119] 

[20] MR. LA BlSSONNlERE: It's a signed settlement 
[21] agreement that involves Sugarloaf Dolphin Sanctuary. 
[22] THE COURT: ADd who on behalf of the 
[23] secretary? What was the instrumental of the government 
[24] involved in this? 
[2~ MR. LA BlSSONNlERE: I am sorry, Your Honor? 
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)1) THE COURT: Let me just look at this for a 

~ ~ [21 minute. ii 
.,~) Okay. niis was actually filed - this was a 

)04) case before, the Department of Agriculture then. 

)~ MR. LA BISSONNIERE:Yes. 

)6) THE WITNESS: The initial suspension of the 

)7) exhibitor'S license that was undertaken by APHIS was a 
)8) suspension ,that was to last for, I believe, 21 days 
)9) based upOl{the regulations that are implemented pursuant 

)10) to the An;mal Welfare Act. Ultimately, tliat suspension 

)11) became final when APHIS and the Sugarloaf Dolphin 
[121 Sanctuary ~ht(:red into a settlement agreement over those 

)13) violations. Pan of that settlement agreement they 

)") abandoned ,their license. 
)15) THE COURT: This was signed by a judge, 

)16) right? 
)17) MR. LA BISSONNIERE:No, it was not. It's a 
)18) settlement agreement between Sugarloaf Dolphin Sanctuary 

)") and the Department of Agriculture. 
)201 THE COURT: It must have been adopted by a 
[21) judge beca~se it's called an order, and it's signed by 
(22] one here. J 

)23) MR. LA BISSONNIERE:I stand corrected. 
)24) I have nb other questions for this witness, 
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)1) THE CLERK: Yes, sir. That's where the 
121 telephone attachment is . 
~) THE COURT: We are going to recess for a shon 
)4) minute. Everybody go over to the other counroom, and 
!5J we will begin over there. 
)6) MR. LA BISSONNIERE:One last thing. We were 

)7) just told that we can have the counroom until 6:30 
)8) tonight which would allow us, I think, to get in the 

)~ witnesses that need to testify today. 
)10) THE COURT: Well, we will see. We will see. 

)11) Sometimes that doesn't payoff. 
)12) MR. O'BARRY: Yes, sir. I just wondered 'what 
)13) happened to Agent Fuss. Is he going to be able to do a 

(14) quick cross-examine? 
)15) THE COURT: You are going to be able to 
(16] cross-examine him, no question. He will be here. But 
[17] we will take that witness at four, then we will come 
)18) back. 
)18) MR. O'BARRY: It's very brief,l assure you. 
)20) THE COURT: We will take you again. Let's 
[21] recess to the other courtroom. 
)22) (Whereupon, the trial was transferred to 
)23) another counroom. ) 
)24) THE COURT: We will go on the record. Mr. La 

~.~)2~~_Y~O~U~r~H~o~n~o~r~' _____________________________________ I')2~S~)~B~i=ss~o~n=n=i=e~re~,~w~h~y~d=o~n~'~t~y=o=u~g~w~e~l=,s~t~h=e~n=u=m=b~e~r~h~e~r=e~. ____ _ 
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[1) THE COURT: Okay. Now) have a quarter of 
(2] four. First orlan, we are going to take a short break 

(3) then you can have cross examination of this witness. 

f41 But let's fmd oul about that other witness. 

(51 MR. LA BISSONNIERE: Your Honor, w~ just tri~d 

[6] calling him. W~ got no answer. W~ will giv~ him 

[7] another try. He is expecting to b~ by the phone, and we 

(S] will try and see if h~ can wait until tomorrow. 

(9] THE COURT: u:t's take a short break anyway at 

[10] this pOint, and then we can begin. We will take a 

111J recess for a~~ut ten minutes. 

(121 (Wher~upon. a short break was taken.) 

113] THE COURT: Let's get som~ ground ruJes set 

11., oul here so that W~ know what w~ are doing for the ust 

[15] of the day. N~W I make every effort to accommodat~ 
(16] witnesses one side or the other. That's fme if we want 

117) to take that ~tness. But this witness is going to be 

(lS] subject to c~ss examination. We will take this other 

(l&J witness by telephone who is apparently .available at this 

(201 point. AU rigJ;}l. But my experienc~ on the bench is 

{21J that after 5:30 things really get rough.And.it's a 
" ~[22J wast~ of tim.~ often as everybody gets, tired .. So I'm not 

... )23) going to go too Jate. So anyway, we will begm. 

j2.] Now Mr. YanDoren, are we supposed to go over 

[2SJ to the other '~ourtroom then? 

)1) MR. LA BISSONNIERE: It's a long-distance 
~) number in Miami (305) 243-6012. 
!3J THE COURT: What's the witness's name? 
).) MR. LA BISSONNIERE:Witness's name is Dr. 
)5) Gregory Bossart, B-O-S-S-A-R-T. 
)6) THE COURT: Dr. Bossan? 
)7) THE WITNESS: That's me. 
)8) THE COURT: Dr. Bossan, this isJudge 
)9) Fitzpatrick in Key West. Can you hear me? 

)10) THE WITNESS: Yes, I can. 
)11) THE COURT: I would like you to speak as close 
)12) to'the telephone as possible. 

)13) I believe you know what the purpose of this 
)") telephone call is? 
)1~ THE WITNESS: Yes, I do. 
)16) THE COURT: I have authorized you to testify 
[17) by telephone in the proceeding that I am conducting here 
)18) in Key West. For your information, the name of the case 
)") is In Re: Sugarloaf Dolphin Sanctuary, Inc. and Uoyd 
)20) Good. That's part of the designation. Let me just make 
)21) sure I have the correct' title for your info. It's in 
)22) the matter of Richard O'Barry, Uoyd A. Good, Sugarloaf 
)23) Dolphin Sanctuary, Inc. and the Dolphin Project. Now we 
)24) are in a courtroom here in the federal courthouse in 
)25) downtown Key West. There is a conn reponer here who 
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I') is taking down everything that is said. There are 
121 representatives from both the government, and Mr. 

(3) O'Barry an\! Mr. Good are here .. 
~) Mr. 1.a Bissonniere, are you going to ask him 

IS) the questions? 
16) MR. LA BISSONNIERE:Yes, I am. 
[7) THE COURT: He will be asking you, the 
[~ questions on direct examination, then Mr, O'Barry or Mr. 

[0) Good wiU have some qu~stio,ns for you also. And in 
['0) fact, I may have some questions myself. 

111) THE WITNESS: Okay. 

1'2) THE COURT: Okay. Now I am going to swear you , 
~ -. . 

(13J in. 
['41 Let me ask you this. Where are you located 
1151 right now? 
1'6( THE WITNESS: I am sitting in my office at the 
1'7) University of Miami School of f,jedicine. 
I") THE COURT: Okay. Is there anyone else in 
I'~ your office? .. , 
I""! THE WITNESS: No. 
12') THE COURT: Okay. Please, advis~ me if anyone 
(22) comes into your office. 
(23) THE WITNESS: Okay. ; 

\ . 
(24) THE COURT: And that's the first thing. 
(25) Second thing is if we lose contact for any reason, JUSt ' 

I') THE COURT: Okay. You may pf()ceed. 
(2) DIRECT EXAMINATION ' 
(3) BY MR. LA BISSONNIERE: 

~) Q: Dr. Bossan, can you hear me? 
IS) A: Just barely. 

16) Q: Okay. I will try to speak up. 
[7) Is that bener? 

[8) A: You can try, but you are still a little low. 
(9) ,THE COURT: I think it's nOt going to work 

1'0) that way. Why don't you come up to the end here or try 

, 111) the podium maybe. 

['2) • " , BY MR. LA BISSONNIERE: 
['3) Q: Dr. Il<>ssan, is thi~ bener? 
(14) A: Yes. 
lIS) Q: And how about that? 
[16( A: I didn't hear anything there. 
(17) Q: Can you hear m~ ~ow? 
[") A: Yes. 
I"] Q: Would you state your name for the record. 
I""! A: My name is Dr. Greg Bossan. 
(21) Q: Who do you work for? 
(22) A: I am an associate 'professor of p;thOlogy at 
(23) the University of Miami School of Medicine. 
(24) Q: What does your work involve at th'e University 
(25) of Miami School of Medicine? 
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[I) hang up and we will re-establish contact from here: 
121 THE WITNESS: Okay. c 

(3] THE COURT: Okay. Doctor, if, you would please 
~[ stand and raise your right hand, I will swear youin. 
[S) Are you standing? 
(8) THE WITNESS: Yes, I am. . . 
[7) (Whereupon, Gregory Bossan, having been first 
(8) duly sworn by the Judge, was examined al)d testifi~~ as 

[0) foUows.) , 
[IOJ THE COURT: You may be seated, Doctor. 
[11[ Now Doctor, in the couru:oom you will be , ", 
(12) examined from the table. There's some distance berw,een 
(13) the phone here and the table. I am going to see .if it 
114] works. If not, counsel will have: to come: up. But we 
lIS) will try the mike first. Doctor, Rne other thing. You 
1'6) are going to be testifying under oath just a~ U:you 
(17) were here. And so please be aware that your obligation 
(18) is just the: same as if you ~c:re here.in the cOUlyoom., 

(10) THE WITNESS: Okay.. . . . 
I""! THE COURT: Okay, Mr. La Bissonniere, you lIl:!y 
(21) proceed. I do want to add one o~~r ~ing. Because, we 
(22) have a conn reponer here, you at:< going to ha~e to 
(23) speak maybe a little slower on the telephone than you . , 

(24) normaUy would. 
(2S) THE WITNESS: Okay. , ;', 

[I) A: The large majority of my work deals with the 
[2) investigation of wildlife dise,ase, panicularly birds 
(3) and marine mammals. 
(4) Q: How long have you been on the faculty? 
[S) A: I have been on fiill-time facultY since 1994, 
[8) Q: In addition to your position with the 
[7) University of Miami, dp you have any veterinary 
(8) consulting work? . 
(9) A: Yes. I am a clinical marin~ mammal consulting 

[101 veterinarian at Miami Seaquarium.l have also consulted 
[Ill at Epcot Living Seas, the Indianapolis Zoo. 
(12) THE COURT: We are losing you, Doctor. , 
(13) Sorry, Don't drop your voiCe because it's difficult to 
(14) hear you then. Please repeat that., 
lIS) THE WITNESS: Okay. I am ~ clinical 
(16) veterinary consultant at the Miami Seaquarium, at Epeot 
117) Uving Seas, at the Indianapolis Zoo, And I have 
118] consulting experience :with th~ federal government, , 
[I.) Nationa) Marine ,fisheries Service and the U.S. Fisri and 
I""! Wildlife Service. 

I ' 

(21) BY ",R. LA BISSONNIERE: , 
(22) Q: Do you do any consulting work internationaUy? 
(23) A: Yes. I have done , conservation marine mammal 

, (24) consulting in Mexico, Guya~, BraziJ,Argentina, 
(25) Q: What kind of consulting work do you do? 
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(1] length and about one 10 twO centimeters in width. These (I] A: The I~Tge majority of the consulting work .. 
121 deals with t linical veterinary medicine dealing with 

-..I [3] marine mariunals. . 
~] Q: So dabs it involve the care and treatment of 
[5] sick marine:! mammals? . 
(6] A: Yes. if 

(7) Q: Appr6Ximately, what percentage of your time is' . . 
18] spent in your role as a consultant? . 

'I 
19] A: Presently it's about forry percent as 

I ' 

[fOJ consultant. JI/ . . 
("] Q: And then the other sixty percent WIth the 

I! , 

II~ School of Medicine? 
I( 

(13J A: Yes. II • . . 
(14J Q: Now prior to your work with the University of 
[15] Miami, did Y.ou also work as a clinical marine marrunal 
(t6) veterinarian? . 
(17] A: Yes. Il(.,.s a full-time veterinarian at the' 

" 

(18] Miami Seaq'~rium. 

ClPJ Q: ApprO'ximately, in your total work experience, 
(20] how much (~f that experience has involved the tr~atment 
(21J of marine rAarrunals? . . ; . 

122] A: Of m~! clinical experience, JUSt about all of 
(23] it. , ' Ii .. . 
[2"1 Q: Would you please summarize your educational 
(25J backgroun~. . ' . . 

, l! 
I! 
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(I] A: I received a bachelor's degree in science from ' 
" 121 the University of Pittsburgh. I received a veterinary 

/3J doctorate from the University of Pennsylvania. I did a 
(4] post-doctorl.1 National Institute of Health fellowship in 
[5] pathology +,t the University of Mianu.Ahd 'I· ~~ceived ,a 
(6] Ph.D. in marine mammal immunology from Florida 

il • . . . . 
(7) International University, 

r . 
(8] Q: Doctdr, on June 12th of 1996, did you have an 
(9) opponunir9 to conduct an examination of the dolphin 

i' . 
(10] known as Luther? 
(II] A: Yes. I ~id. ' · . 

(I~ . Q: At wti6se request was'this examination doOne? 
1 . 

113] A: I was requested 10 examine Luther by the 
114] National Mi rine Fisheries Service. 
(15] Q: Whe~ did this examination take place? 

I' • , 1 

(16) A: This eXam lOok place in Key West. 
(17] Q: Can ybu please summarize whai you observed 
(181 during YOof examination of the dolphin. 
(10] A: Well, before I examined him, I r:cViewed the . 
(20] food consulnption records and his behavioral charts and 
(21] various blohd work that was done from him during the 
:221 period ofti'tne before my exam. When I eJiamined him,his 

........'(23) weight wai 309 poUnds. He had multiple lacerations on 
(24) his right ddhal lateral thorax, approximately three 
(25] lacerations ~that range from two to five ' centimeters in 

(2] lacerations appeared to be healing at this time. No 
PI other significant abnormalities were noted in Luther at 

'4) that ti~e. 
[5) Q: Dr. Bossan. at the time of your examination. 
IS] would you have charncterized Luther's we}ght to have 
(7) been normal? 
~) A: Yes. 
(9] Q,: OrI shol}ld say within normal limits? 

(10] A: Yes. Within norl1)'ll ranges for animals that I 
(II) have.taken care of.' . '" , . .'. .. 
(12] Q: Dr. Bossart, ifs your underStanding that this 
("] dolphin was rescued from the .';"i1d on May 31st, correct? 

. (14) A: Yes. 
(IS] Q: So in essence, the. dolphin had been in 
('6] captivity,for a~l'roximately ~elve days? 
(17] A: Yes. 
(18] Q: In your experience, Doctor, to what extent can 
(,9] a dolphin gain'w.eight over a 12-da'y periOd of time? 
(20] A: In a J 2-day period of tirri'e, ,depending on t~e 
(2'] caloric intake, a ,dolpltin can gain 'or lose weight quite 
(22] dramatically. . 

(23] Q: Dr. B~ssart, you had just indicated that you 
(24] had obse~ed several lacerations on the dolphin.Are 
(25] these lacerations something that you would expect 10 

(I] fmd in a wild dolphin? 
121 A: No. 
13] Q: In your experience. what were these 
14) laceration~ consistent with? 
(~ A: Well, the unique thing about these three ' 
(6] lacerations o~ ~is right side, right dorsal lateral side 

. ' I 
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(7) was that they were short, they were wide and they were 
(8] very deep - deep to the point of exposing'the underlying 
(') dermis filt tissue. And the shape of them is quite 

(10] unique. They we~ curved along the edges. And that 
[11] pattern of injury is very commonly seen in manatees that 
('~ have been hit by smilll-diameter boat engine propellers. 
(13] Q: So they were .consistent with propeller wounds? 
(14] A: Yes. 
('5] Q: Now in your experience, approximately, how 
('6] many propeller wounds have you seen? 
('7] A: In. manatees, approaching fifty . . 

. ("] Q: Dr. Bossan, are you bmiliar with what are 
('9] referred to as rake marks? 
(20] A: Yes. 
(21) Q: Essentially, what are they? 
(22] A: Rake marks are long, narrow, superficial 
1231 scratches that are put on one dolphin by another 
1241 dolphin. 
(25) Q: Based upon your experience, were the 
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[IJ lacerations that you observed on Luther consistent With 
[2J rake marks? 
[3J A: No. 
14J Q: Given your examination, what was your course 

[5] of action? 
A: For Luther? 

Q: Yes. 

'. 

I5J 

[7] 

[~ A: What I recommended at the time was that he 
~J should be monitored· that Luther should be monitored 

[10J very closely for about the next ninety days. And I 
[11J recommended that we tried to nutritionally stabiliie his 
[12] condition based on his recent past history. 
[13J Q: What in particular were you looking for during 

[1<J that monitoring process? . 
[15] A: Well, marine mammals do not sho"': signs of 
[16J being ill until they are very well advariced into a 

[IJ neutrophilia. 
[2J THE COURT: Repeat that, Doctor, would you 
[3J please. 
[-J THE WITNESS: The term for the infection or 
[5] likely infection is moderate leukocytosis with mature ' 
[6J neutrophilia. 
[7] 

[8J 

[9J 

" BY MR. LA BISSONNIERE: 

Q: Once again, what is that indicative 'of? 
A: It generally indicates that there is an act of 

[lOJ inflammatory or infectious process going on somewhere in 
[IIJ the dolphin's body. 
[12] Q: Would you please summarize what you observed 
[13J during your examination of the dolphin. 
[14J A: Well, the, most obvious physical abnormality 
[15] was that Buck also suffered from two very similar 
(16J lacerations that Luther had; but they were on the left 

I 

\.. 

\11l disease process. And therefore, we have to base our " [1~ dorsal lateral thorax. And they were very, again, 
[18J clinical evaluations on other things like blood work and 
[19] nutritional stat~s.And my concern for Luth.er was that 
[2OJ we try to balanc~ the physiologic breakdown of tissue 
~IJ with the build~p of tissue with leaniIig towards more 
[22J building up tissue than breaking it down. And that's 
[23J really what the nutritional st3bilization means. ' ' 
~'J Q: So is it a fair statement to say that you were 
~S] concerned about any potential problems that may not have 
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[11 initially manifested themselves in the dolphin? 
[2J A: Yes. 
[3J Q: And that's based upon a dolphin's natural 
I_I propensity to hide injury? 
[S] A: Yes. 
[6] Q: Also onJune 12th of 1996; did you conduct an 
[7] examination of the dolphin 'known as Buck? ' 
[8] 'A: Yes. . , 

[9J Q: Where did this examination take pIitce? 
(1~ A: Buck's physical e';'m took place at the Dolphin ' 
(l1J Research Center in Marathon.' ," , 

, 'I 
[12] Q: Now prior to conducting this physical' 
[13] examination of Buck, did you first reView the dolphin's 

("J past blood work? 
[15] A: Yes. 
[16] Q: Did you note anything of signific'ance? 
[1~ A: Well, what was immediately evident was that he' 
[18] had elevated white blood cell count with a type of cell 
[18] predominating that generally means he was sufferingfrom 
[2OJ a bacterial infection at that P'lint. 
~IJ Q: Is there -
[22J A: I'm sorry.! didn't hear that. 
[23J Q: Is there a specific term for the blood work 
~-J that you saw that indicated a possibility of infection? 
~5] A: Yes.The term is leukocytosis with marure 

[18J short, deep and very wide. They ranged from three to 
(19J nine centimeters in iength and about two to four ' 
[2~ centimeters in width. Another sign that we saw that I 
(21J sawon the physical exam which was concemingto me was 

, ~2J that he had ;"hat we call genera1i2ed serous fat atrophy 
~3J going on.And that really means that he . a pathologic 
~-J state characterized by degeneration of fat and the 
~5J replacement of his fat with what's called serous' fluid. 
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(1J And this is fat that should not be broken down, and it's" 
, ' . 

(2) only broken down when ~ animal is really in an advanced ,. . -
[3J state: of nu~jtiona1 compromise. 

(4) Q: Where do you observe this serous fat atrophy 
[5] on die animal? ' 

[6] A: The easiest place to observe it is right 

[7) behind the blowhole wh~re you can actually palpate the 

(S) texture and resilien~ of the fat throu~ the skin right 

(9] behind the blowhol~_ln the cases where you ~ve got a 

[10J lot of fat breakdown, that actually becomes very mushy 

(11) to the touch; ~d that's how that is assessed. 

{12} Q: Okay. And how does it, feel to the touch 

(13) again? 

[14] A: The best way to describe it is mushy. 

(15) Q: Okay. And how is that in comparison to how a 

[16] healthy dolphin would fed to the touch? 

[1~ A: A healthy dolphin it should be vety fi;m.lt 

[18] should give a little bit, but it should be very firm. 

{19J And it sh~uld not be able·to be pushed and give like it 

(20] does. So it's one of feel. It's a touch sensation, and 

(21] . it's firm versus mushy or soft. 

(22] Q: And once again, what is this typically 

(23) indicative of? 

(24) A: This indicates the pathologic state whereby 

(25) the fat in that area' ~ tutdergoing degeneration. The 
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[1] fat is being Jcllized for energy. And it's actually 

, .' 

~I replaced with what we call serous fhud. 
~ [3] THE COU~T: You will have to s~~ll that fluid, 

[4] Doctor, WOt~d yOll, please:' .. ' ' 

[5] THE WITNESS: S-E-R-O-U-S .. 
I: BY MR. LA BISSONNIERE: 
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(11 'THE WITNESS: As I said earlier, the dolphins 

(21 can gain and lose weight rapidly depending on the type 

~I of fish they ea,l and Ihe caloric intake of that fish 
(41 rype.And a two-week window is certainly enough to lose 

[~ quite a bit of weight. 

1'1 
BY MR. LA BISSONNIERE: 

[6J 'l .,'. . ' 'j' 

[7] Q: Did yoP say that that was consistent with [7] Q: Doctor, in a report that you prepared 

(8) nutritional c~mpromise? .. [S] subsequent to your exainination, you iridicated that this 
[91 A: I rypic~lly will see it in stranded' marine [91 serous fat atrophy supported a finding of advanced 

[1~ mammals th~t have been - have not eaten for quite a . [10] nutritional compromise and a catabolic metabolic state 
il . '- '. • ' 

[11] period of time. [11] rypically seen in terminally ill stranded marine 
Ii 

[12] Q: Okay. And can you - 1121 mammals. Can you amplify upon that? . 
I; 

[131 A: It indicates a state of what we call . [131 A: Yes. It's getting back to what I said 
[141 catabolism Jhich is actuaUy tissue breakdown rather •. 1141 earlier. The fact that there were indications in his 
[151 than tissue buildup which is called anabolism. It's a '. [151 blood work about looking at some of the chemical analyze 
[1~ degenerativ~ state in the entire body that generally . [161 of the blood and also giving him a physical exam and 
117] indicates ad~nced nutritional compromise. ' [17] seeing the changes that are consistent with serous fat ., 
1"1 THE COURT: Does that mean it's a seri9us ["I atrophy all go along with an animal that has been 

11 ,., . 

[19] matter? i: (i9) compromised nutritionally for a fairly long period of 
[201 THE WIT~~SS: Oh, it can be life-threatening, (201 time, at least twO weeks or less, and that there was 
(211 yeah. Typically, this rype of change where your body (211 other indications that this particular animal had signs 
(22] stores the fat up it's totally utilized. And now you ' (22] of storpach infection which again is Seen in quite a few 
(231 are Starting to break down tissues"thai you wouldn't (231 singular stranded marine mammals. 

I ' 
(241 normally do:;just to keep alive. (241 Q: So in laymen's terms, Doctor, what's happening 

'~51 ____ -!!,I_-.:.B=-Y~MiC.R=-._L_A_B_IS_S_O_N_N_IE_R_E~: ______ (251 to this dolphin based upon what y6uare finding? 

,i 
11] Q: Now in your observations. did you also note 
[2J that the dolphin was underweight? . 
~I A: The poundage of Buck at the,time waS 309 
~~~~ I ." , . 
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[51 Q: And to'!what extent was this dolphin '-
16] underweight relative to dolphins that you have seen in 

:1' .' ' . .r 
[7J the wild? ii ' " 
~I A: Well, I :can base it better on animals that I 

. ,I . . 

~I have seen upder man's care thaI an animal for Buck's 
[10] length should range about 350 to 400 pounds. ' 
[111 Q: So to i-hat extent was this dolphin under that 

.1 . , '. 
[12) range~ if . ", . . 
[131 A: About fifty, a hundred pounds. 
(14] Q: Now is this a subjective assessment? . . 
11~ A: This is:~ery subjective. This is based on 
[1~ just subjectiye observations of animals under human 

{17] care. ,1 • 

118] Q: In your experience in dealing with Doth , 
i' ," 

[181 captive and :~ild dolphins, is it possible for a dolphin 
[201 to lose this rhuch weight iri a two-week period of time? 
(21) A: Yes. I ~ean, again, ~s I said earlier, they'! ". ' :. 

,1 " '. 
2] can gain or lose weight very rapidly. And two weeks is 

-6.1 certainly - ,! ' 
(241 THE couiu: We can't hear you, Doctor. Please 

II • 
(2~ speak closer to that phone, would you please .. 

!! '. 
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[11 A: Well, at the point that we saw Buck, this 
12) animal was cen~inly. you know, a~in suffering' from not 
(3) only nutritional compromise but challenges to his immune 
(4] system that he was. having some difficulty in taking care 
[51 of. 
[61 Q: Now when you indicate that this findirig 

,[7J supports nutritional compromise seen in terminally ill 
[81 stranded marine mammals, what do you mean by the term 
(91 stranded marine mammal? 

1101 A: Marine mammal strandings are not uncommon in 
1111 the state of Florida. Either the marine manunals are 
[12] rypically stranded or end up on the beach singularly or 
(131 with their offspring. And in my view and in my 
[141 experience since 1979, that generally that these animals 
(151 are - there's a great majority of cases they are 
[16] terminally ill, and they suffer from various similar i . 

(171 things that Buck was suffering from. 
(181 Q: So once again, what are stranded animals? 
(1OJ A: Stranded animals are the dolphins, whales that 
[2OJ beach themselves. 
(211 Q: Where do they rypically beach themselves? 
(22] A: Well, there's not a single correct answer to 
(231 that question. There are many different reasons why 
(241 animals beach. But at least the singular strandings, 
(251 these animals tend to be suffering from tertninal 
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{'] end-stag~ illnesses. 
[2] Q: Going back to the laceration that you had 
~] noted on Buck, would you have characterized his 
~]laceration as a rake mark? 
(5) A: No. 
{6] Q: What was his laceration consisrent with? 
17] A: His laceration on Buck was consistent with a' , 
{8] small-diameter boat engine propener laceration. , 
{O) Q: A propener wound? • 

{'O] A: Yes. 

',1 

{1] THE COURT: That's 66? 
[2] MR, LA BISSON,NIERE:Yes. 
~] I have DO other questions of the witness. 
(4) THE COURT: Okay. Please srand by, Doctor. 
[5] First I am going to as~ Mr. O'BaI"!)', would you like to 
{6] ask the doctor any q~estions? 
17] MR. O'BARRY: No, sir. 
{8] THE COURT:. Okay. Mr. Good? 
{9] MR. GOOD:]usr a few .. 

]10] THE COURT: Okay. Why don't you come up to 
{11] Q: Is this the type, of wound that you would {11] the podium. 

{12] expect to see in a healthy wild dolphin? {12] CROSS EXAMINATION 
{13] A: No. {13] BY MR. GOOD: 
[14] Q: In 'general terms, dld you regard Buck as a . ,. [14] Q: Dr. Bossart, can you hear me? 
{15] healthy dolphin when you examined him? {15] A: Yes, I can. 

{1S] A: No. ' {16] Q: Okay. Have you seen the Navy's file on Buck? 
[17] Q: Was he consistent with, healthy'dolphins that A ~ ['7] : .es. 
{18] you have examined in the wild? {18] Q: The one that he arrived at the sanctuary? 
{'9] A: No. ['9] A: I couldn't hear what you just said. 
[20] Q: What was your prognosis? {20] Q: The one that was sent ,With us when he arrived 
{2'] A: At that time I gave Buck a guarded prognosis {2'] at the sanctuary? 
[22] which essentially means that there was a chance that he'· {22] A: At the Sus,;rloaf Sanc;~ary? 
{23] could die without proper care and probably an equal {23] Q: Yeah. 
{24] chance that he could live. , ' {24] A: No. 

~{2:,!5)_~Q::::..:N~ow.::..;b~a~s:::e~d...:u:!p::o::n:..y!.:o~ur~e=x:::a::nun=· :::a:::ti:::o::n-=o::f..:b::o::th=-'_-'---__ {25] MR. GOOD: I have it in the other courtroom, 

\ 
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[1) dolphins, dld you belie"ve'that either of them' should be 
Pago48o'-

{1] Your Honor. But I couldn't show it to him anyway, but 
[2] returned back to the wild at the time of your 
[3J examination? 
[4] A: No. I thought that neither animal should be 
{5] taken back to the wild at that time and, in fact;that 
{'I any further attempt to release them at that time should 
17] be considered inh umane. 
(8) Q: Dr. Bossart, I am presenting to the Court what 
{!IJ has been identified as Agency's Exhibit Number 66. It ' 

]10] is a letter from you to Ann D.Terbush dated June 14th, 
{11] 19%. Do you know what I am referring to? 
[12] A: Yes. . I • 

]1~ Q: Do you have a copy of tha~ in fro,nt of you? 
[14) A: Yes, I do. 
(15) Q: Have you reviewed this copy prior to 
{16] testifying here today? .,. 

{'7] A: Yes. 
[18) Q: Is this a report that documented youi' fmdings 
[19) and conclusions relative to your examination of both of 
[20] the dolphins oD]une 12th of '96? 
(21) A: Yes. 
[22] Q: Does it fairly and accurately summarize your 
(23J examination', your findings a~;d your conclusions relative 

{24) to both dolphins? ' 
{25] A: Yes. 

[2] could I show it to you afterwards? ' 
~] THE COURT: Sure.'You will be'able to put 
(4) that in. 
{5] , . BY MR. GOOD: 
{6] Q: That report Iisrs Buck's target weight as 

, 17] between 315 and 340 pounds. It says that his minimum 
]8] weight was 296 pounds, th'at he arrived at 329 pounds. 
{9] So you didn't kn9w that? 

{'O] A: 1 know,the Navy's weights are significantly 
{111 different than what I would consider my target weights. 
{12] And again, I just caution that these are very subjective 
(131 n~bers. 

[14J Q: Well, when you saw Buck, he was actually 
{15] twenty pounds Iighte;than h~ ";as when he arrived at the 
]16] sanctuary? 

. .. . 

['7] A: Yes.As I said, my opinion at 309 pounds was 
{1O) the data that I h~ve on otheidolphins is that he ~s 
]'9) underweight.'And agai~, that's based upon my subjective 
{20) opinion. , 
{2'1 Q: Doctor, do. you think that Buck ate anything 
~ outthere at ail? . , 

1231 A: I have no idea. 
{241 Q: Wen, based by his condltion, would you have 
{25J to assume that he ,sraned out on his journey in fairly 
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!: 
[1) good shape? 

~~1 ~_ 

A: I havei no idea. 
Q: You h,~ve no idea of tllat . . 

[4) To the besti;Of your knowledge, are Buck and 
[S] Luther alive' now? 

" I') A: I know Buck is. I'm not slire about Luther. 
[7] Q: As far~s I know, Luther is alive. 
[8) No further questions. Thank you. 
[9) THE COU'RT: Okay. Any redirect? 

" (10) MR. LA BISSONNIERE: No, Your Honor. 
[11) THE cOliRT: All right. Well, thank you very . 

I- " 
[12) much for your testimony, Doctor. It's'been very 

~ i, . 
[13) heipful.YOIi' may hang'up now. 

,1 , l 

[14) THE WITI-!ESS: Okay. . 

[1~ THE COURT: Thank you. 
[16] We are going to have a'brief recess: and we 

Ii ' . • 
[1n are going to,go back to the other courtroom.We are In 

'I" ' 

[18] recess. i: 
[19) (Whereupon, a short break was taken.) 
~~ THE COU'RT: We are going to begin again. You 

i' • 
[21] may be seat~d. ' 
[22) Special Agent, please return to the stand. We 
(23) are going bick on the record. We intermpted the ' 

,I • 

(24J testimony of Special Agent Fuss in order to 'receive the 
"] testimony of a doctor. And we are now finished with the 

. '. 

[1] I just don't want for the record ~ don't want you to 
[2] think I was lying to you in any way. I was saying he 
[3] wasn't responsible. He turned the dolphins over to the 

[4) Dolphin Project. And we rele~sed the dolphins, and we 
[5) chartered his boat. Did you understand that? Or maybe 
['J you misunderstood me because that's what I was saying. 
[7] A: As I remember at the time, your exact 

[8J statement to me was when I asked - actually, I was 
~J asking Lloyd Good what had occurred there that day. 

[1~ Q: Right. 
(11] A: Your exact statement was: "Why are you 
[12J asking Lloyd? He has nothing to do with this." 
[13] Q: Right. 

[14J A: You repeated he was not inVOlved. I mentioned 
[15J to Lloyd that we had received information that his boat 
[16) had been used during the transport. You jumped in and 
[17] responded that you had chartered the boat and that Lloyd 
[18J had nothing to do with it. Again, you repeated several . " . 
[19] times. 
[20J Q: Right.There'; no conflict in your story. 
[21J The point I meant to make or thought I made was we 
[22) chartered his boat. 
[23J A: That's not what you said at the time. 
[24J Q: All right. Well, I meant that. I stand 
[25J corrected. He obviously was there. It was all on 
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[,J doctor,and),re are back to Special Agent FU5s.And 
[2] direct examjnation was completed when we left off. So 

[3] now it's Mr.~p·Barry. 
[-4] Do you ljave any questions you would like to 

:i 
[5] ask now? Ii 
[~ MR. O'BA'RRY: Yes, sir. I just have a couple. 

ii, . 

[7] THE COURT: Go ahead. . 
[8J il CROSS EXAMINATION 

~J 11 BY MR. O'BARRY: 

[10] Q: I just +>nt to clear one thing up with Agent 

[11J Fuss. :i 

[12) You were ari agent with the National Marine 
.j' , 

[13J Fisheries Sefvice at the time? 
, !i 

[14J A: That S ,correct. 
[1~ Q: Yeah. il ; .' 
[16J And when the boat that released the dolphins 

" 

[1n returned to Sugarloaf, you were there waiting; and we 
[18] had a chat a'~ you indicated? 

it· ., . ' 
[18] A: No. I returned - I mean, I got to Sugarloaf 

II • "",. • 
[2OJ after the boat had already retlimed if you remember. 

II.' .: 
~lJ Q: Yeah. But the first time you and' I met when 

" l2) you asked "ie what happened and I told youthatwe 
~[23J released theidolphins and so forth, there was some 

!I • • 

[241 misundersta'nding. Is it possible you misunderstood me 
:1 

[25J as I'm sure Iitoid that you we chartered Lloyd's boat? 
II 

['J videotape, and I wouldn't deny that. 
[2] A: If I remember, you did deny it at the time. 

[3J 

[4J 
[5J 

['J 

Q: Well, small matter. 
MR. O'BARRY: May I approach, sir? 
THE COURT: Certainly. 

. . BY MR. O'BARRY: 

[7] Q: The S';nset Marina, you spent the day here 
[8J observing the dolphin and so forth. Did you see any 
~J wild dolphins along this bank feeding on fish? 

[10J A: No, Ididn't.' 

[11J Q: Did you talk to the owners of the marina at 
[12] all at anytime? 
[13J A: I spoke to somebody who I believe was a 
[14J manager at the snack bar up there at the marina. 
[1~ Q: Did he tell you about any other dolphins 

. [16J there? 
[17] A: No, not that I remember. 
[18] MR. O'BARRY: Your Honor, I think it's 
[19] extremely important because Agent Fuss spent the day 
[2OJ here; and he gave us his account of what he saw that 
[21] day. I would like to call Ed Goldenmeyer, I think his 
(22) name is. I talked to his wife on the cell phone. They 
[23J have spent their whole life standing here, and they see 
~41 wild dolphins every single day feeding along this bank. 
[25] TItey saw Luther feeding ~th them. 
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(I) THE COURT: Okay. Well, he ca~ testify. 
[2] What's his name? 
P) MR. O'BARRY: His name is Ed Goldenmeyer, He 

~) is the owner of the marina. 
(5) THE COURT: Okay. We are going to let him 

(~ testify, 
MR. O'BARRY: (71 

(') Q: I just want to ask you' is this the same Rick 
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(9) Trout that called you when the dolphins were released? 

(1~ A: lcan't see that photograph from here, 

(IJ away from there. 
(2) Q: Six miles away from the,re. 
PJ To the best of your knowledge, are Buck and 

. . . . 
(4J Luther alive? 
(5J A: Repeat the question,please, 
(6] Q: You were involved in the release of Buck and 

(71 Luther? 

(8J 

(8) 

A: ] was not involved in the release. 
Q: You were involved in the whatever - the , 

(10) process? 
(11) Q: Let me bring 'it c1o~er. (11J A: The investigation into the release. 
(12] A: Yes,l believe that's him. (12] Q: The recapture of Buck and Luther? The ~o 
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(13) Q: He is feeding a fish.And you think he might (13J dolphins that we, released were named Buck and Luther? 
(14J be luring them into harm's war by feeding th,e fish (14) A: That's correct. 
(1~ around boats and so forth and reestablishing these (1~ Q: And Buck and Luther are alive to the best of 
(1~ behaviors, ruck Trout? ' (1~ your knowledge? 
(1n A: No.At the time that that photograph was (In A: No, Ileamed once I arrived here in Key West 
(18J taken, as I remember, the rescue team had moved into a (18J that Luther had just died last week. 
(1~ small lagoon-like area off of that channel that leads (19] Q: Luther had died? 
(2OJ out of Sunset Marina that was to the side of me ~OJ A: I am sorry,Jake - the dolphin Jake had died, 
(21J channel.That's the reason they were trying to get him ('21) Q: So Jake had died? 
('22] over to that side becau.se he was out of the direct path ' ('22] A: Yeah. 

('23) of the boating traffic. ('23) Q: Buck and Luther are still alive? 
('2<1 Q: Got you, (2<) A: To the best of my knowledge, 
~~ But he was feeding them dead fish? (2~ Q: Ones we released are still alive? 
~~~~==~==~----------------

(IJ A: Yes. I don't know if,they were dead fish, 
(2) They were fish provided. 
P) Q: When ruck Trout called you on the_ telephone 
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«J and reported that the dolphins ,,:,ere being released, at 
[S} that point in time were they in ha~m 's way; or" was he 
[6) doing this for some personal. private reason? I mean, 
(71 why was he dOing this? Did he tell you? .-
)') A: NO,I can't answer why he was doing it, He 

(IJ A: That's correct, 
(2) Q: Jake, the one you helped to confiscate, he 
PJ died last week? 
«) A: That was my understanding. 
(5) MR. GOOD: No further questions, Your Honor. 
(6) THE COURT: Redirect examination? 
(71 MR. LA BISSONNIERE:None,Your Honor. 
(') THE COURT: Thank you very much,Agent Fuss. 

"
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(9) called our office to inform us of the release, That's ' 

(1~ all I can tell you. 
(9] That's all we have today. You may step down. You may 

[101 leave. 
(11) Q: Did he tell you he was a disgruntled employee 
(12] that was fired and might do it for vindictive reasons? 

(13) A: No. 
(14J Q: No, 
(1~ Okay. Thank you. That's all I have. 
(16) THE COURT: Mr. Good. 
(In FURTHER CROSS EXAMINATION 

{18] BY MR. GOOD: 
(19] Q: You spent a lot of time pointing out where the 
(2OJ dolphins were in that picture right there; is that where 

('21J we released Luther? 
('22] A: No. , 
('23J Q: We released him quite a few miles away from 

('2') there, right? 
~ A: That was my information it was about six miles 

(l1J MR. LA BISSONNIERE:Your Honor, with the 
(12] Court's permission, could Agent Fuss be excused frOm his 
(13J subpoena? He is currently in training at Glencoe at the 
(14J Federal Law Enforcement Training Center. He needs to be ' 
(15) back in order to continue with his training program. 
(16) THE COURT: You are excused: 
(In THE WITNESS: Thank you, sir. 
(18J THE COURT: Next witness. 
(1~ MR. HOGAN: Your Honor, our pext witness will 
[20] be on direct about half an hour, .will put us at te~ . 
(21] after five then cross.l have made ,arrangements with 
('22] the courthouse to have the facility up until 6:30 which 
('23J sho,uJd be more tha,? ample time, This is the last 
(2<) witness we will try to get on. ' 
(25) THE COURT: That's fine. What's the name of ' 
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[1J the next witness? 
[2] MR. HOGAN: Mary Lycan, sir. 

V PJ THE COURT: Please come forward, Ma'am. If 
[4J you will come right up here, J will swear you in. Raise 

'i 
[5J your right hand, please. . 
[6] (Whereupon, Mary Lycan, having been first duly 
[7] sworn by tile Judge, was examined and testified as 
[8J follows.) 
[9J THE COURT: This room doesn't have too good 

[.0] acoustics, s6 if you will speak right into that 
[l1J microphone. You can move it right up to you so that you 
(12) can talk int& it. 

['3J THE WITNESS: Okay. 
[1"'1 DIRECT EXAMINATION 

[15J BY MR.HOGAN: 

["J Q: Good 'afternoon, Mrs. Lycan. Could you please 
(17] state your ":~me for the record. . ., 
['8J A: Mary Elizabeth Lycan. 
[.9] Q: Will you spell your last name for the coun 
[2OJ reponer. 
[2') A: lry.c·A-N. 
[22J Q: Ms. Lycan, what's your occupation? 
[23J A: Dolphin trainer. 
(24) Q: Where? 
~~ A: At DOlphin Cove Research and Education 

(IJ Facility in Key Largo, Florida. 
[2] Q: Can you give me a brief summary of your 
PJ educational background. 
(4J A: J have :been involved in the areas of research 
[~ and training-for 13 years now. J have experience in 
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(6] data collection by behavior observations, specifically I _ 

[7] with Atlantic bonlenose dolphins in captivity as well 
(8J as wild situations. J have also panicipated in 
[9] shipboard a~d aerial 'marine mammal population studies 

('OJ for the National Marine Fisheries Service. And also J 

(l1J have a degree in psychology where J concentrated in 
(12) animal behaVior. 
(13] Q: Ms. Lycan, can you tell me how you first came 
(14) to be involv~d at Sugarloaf Dolphin Sanctuary. 
(1~ A: J was ;rivolved with the transpon of the Ocean 
(16] Reef dolphins Molly, Bogie and Bacall down to the 
[1n Sugarloaf Dolphin Sanctuary. And then in January of 
(18J J 995, J was approached by Joe Robens from the Dolphin 
[10] Alliance be~use he knew that J was the original trainer 
[20] of Bogie and Bacall.And he thought J would be the 
[21J perfect person to go down and conduct studies-down at 

i-
2] the Sugarloaf Dolphin Sanctuary. 

~J Q: Did you, in fact, take a job with Sugarloaf . 
(24) Dolphin Sa~ctuary? 
[2~ . A: Yes, I did. 

[.J Q: When did you first begin working there? _ 
[2] A: J began pan time at the end of January 1'995. 
[2] And then it was decided that in order for me to be more 
[4J effective J needed to be down there full time. So J 

[5J staned full time at the end of April of J 995. 
j6] Q: Can you please tell me who made the decision 
[7] to make you a full-time employee in Sugarloaf Dolphin 
)'J Sanctuary? 
j9J A: There was a 14-person phone conference where 

[IOJ everyone involved in that phone conference decided that 
[l1J J was needed down at the sanctuary. Members ofthis 
(12] phone conference included the board of directors which 
).3) Rick O'Barry and Uoyd Good were also pan of at that 
(1"'1 time. 
)15) Q: Were Rick O'Barry and Uoyd Good on this phone 
[16] conference? 
(.n A: Yes, indeed, they were. 
{tSI Q: And as a result of that phone conference. were 
(19] you, in fact, hired? 
[2OJ A: Yes, J was. 
(21) Q: Did Mr. Uoyd Good take any action to get you 
[2~ down to the facility quicker? 
[23J A: Yeah. He was anxious to have me go down 
[2:"'1 there. In fact. he even found me a place to live. 
[25J Q: Can you tell me what you were hired to do at 
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['J Sugarloaf Dolphin Sanctuary? 
[2] A: My job title was behaviorist. And the job 
PJ duties mainly included collecting baseline data on the 
(4) activity budgets and the association panerns of the· 
(~ female dolphins. J also was to develop and implement a 
[61 protocol for reintroduction. 
[7] Q: And when you say female dolphins, you are 
(8J referring to? 
(9) A: Molly, Bogie and Bacall. -

(10] Q: These protocols that you were to develop, were 
(l1J they to be used for the Navy dolphins as well? 
[12] A: The intent was to prove the successful release 
(13J of Bogie and Bacall.And then the protocol could be 
(14) applied to future releases. 
(1~ Q: During your employment at Sugarloaf Dolphin 
(16) Sanctuary, were you able to collect any of the baseline 
(17] data you were tasked with? 
(18) A: Just a very small amount. 
(19] Q: On which dolphins? 
[20] A: On the female dolphins Bogie and Bacall. 
[2.J Q: While on the premises at Sugarloaf Dolphin 
[22J Sanctuary, were you able to draft the protocols you Were 
[23J tasked to draft? 
[24J A: J was able to draft a few sections of the 
[2~ protocols. 
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1'] MR. HOGAN: Your Honor, I believe you have 
(2] what is marked as Agency's Exhibit 35. May I see that, 

(3] please. 
(4] THE COURT: I have 35. 

(S] Mr. Good? . '. . 
(6] MR .. GOOD: Your Honor, I.want to remind you 

(7] that these protocols were never adopted by the 

18] sa~ctuary. , 
[9] THE COURT: You are going to have a chance to . 

[101 ask that question to the witness. 
(11] MR. GOOD: Okay. I am just objectiflg to the , . . 
(12) entrance of evidence that was being misrepresented as 

(13] protocols for the sanctuary which they weren't. 
(14] THE COURT: Now these documents are just 

(IS] identified. They are not admitted. Nothing is admitted 

(16] yet. 
(17] MR. GOOD: Yes, Your Honor.. " 
(18] THE COURT: We are going to take this up at 

(19] the end. You can ask those questions of the witness 
(20] when you have the chance, It's his turn now. He can 

[211 ask what questions he wants. 
(22] Go ahead. 
(23] BY MR. HOGAN: 

IN TIlE MATTER OF: 
RICHARD 0' BARRY, ET AL 

Page 495 

(I] the document he put forward? 

(2] A: No. 
(3] Q: Can you tell me the portions of the protocol 

(4] that you adopted contained in that do~ument deal with? 
JS] A: They deal with changing the feeding abilities 

(6] of the dolphins whereby the dolphin goes from eating 

(7] dead fish to actually foraging and opportunistic 

(8] feeding. 
[9] Q: Are the protocols contained in this exhibit 

(1~ the entirety of the protocols that you were developing? 
(11] A: No, not at all. 
(12) Q: Can you give me a general outline of the other 

(13] protocols that·you were developing or the other parts of 

(14] the protocOls you were developing? 
(IS] A: With my.protocol I had several different 

(16] categories; and I based these categories on the 
(17] principles of operant conditioning, how I thought the 

(18] principles would be able to modify the dolphins' 
(19] behavior so that they could be returned back to the 
/20] wild. Within each of those categories, I had different 
/21] phases and steps. And :within these phases, I allowed 
122] tests to be run on the dolphins so that they could 
(23] actually prove that they met the criteria for 

/24] Q: Ms. Lycan, do you recognize this. document? (24] reintroduction. 

~/25::!.]~H~a:.:v:::e~y~0:.:u:..:s:::e::e:::n:..:th::::is:..:d::o::c::um==en::.t=-b=-e=-~-,0_re=-=-to=-da=y.:..? ______ I(25]Q: Can you tell me what some of these sections of "-
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(I] A: I have seen part of this document. 
[2] Q: Have you seen the entire docume~t before 
(3] today? . , 
(4] A: Yes, I have .. 
(5] Q: Okay. Do you recognize that document for w~at 
(6] it is based on that brief viewing o,fthe document? 

(7] A: Yes, I do. 
(8] Q: Can you tell me what it is? 
[9] A: This is the protocols for readaptation and 

(10] release of rwo captive Atlantic bottlenose dolphins 

(11] known as Bogie and BacaU by Ri!,hard O'Barry. 
(12) Q:. Was that entire document drafted by Mr. Barry? 

[13J A: No, it is not. There is a section here which. 
(14] begins on Page 6 and starts with the diffe~nt pha~~s .. 

(IS] And this is part. of my protocol, a section that dealt 

(16] with the feeding ability. 
(17] Q: Did you have anything to do with the rest of 

(18] the document? 
(19] A: No, I did not. 
(2~ Q: Do you know who did? 
/21] A: I imagine Richard O'Barry .. 
(22] Q: Did you offer your protocols to Mr. o'Barry 

(23] for inclusion in this document? . 
124] A: No, definitely not. 
(25] Q: Did you know your protocols were included in 

(I] protocol involve. 
/21 A: I definitely have the categoty on the feeding 
(31 ability so that the dolphins couldJorage and 
(4] opportunistically feed. I also developed steps to 
(5] extinguish show behaviors. of the dolphins, also steps to 
(6] improve the physi!Oal condition and endurance. of the 

(7] dolphins, methods to ensure that the dolphins would 
('] avoid humans, that they would elude predators and 
(9] dangerous situations such as fishing gear. And then 

(10] also I devised ways to give the dolphins experience with 

[11) conspecifics. 
(12] THE COURT: Experience with what? 

(13] THE WITNESS: .Conspecifics, other species that 
• [14] are similar. 

[15) BY MR. HOGAN: 

(16] Q: Ms. Lycan, can YQu tell me what, if anything, 

(17] you' relied on in the creation of this overall protocol 
[18) scheme? 
(18] A: I def"mitely did an extensive literature 
(20] review. I mainly relied· upon the report by Dr. Randy 
f.11] Wells of his return to the wild of the rwo Atlantic 

(22] bottlenose dolphins in Tampa Bay, also the master theses 
/23] by Kim Basos with Randy Wells as her advisor. And I 
(24] also relied heavily upon the Navy Technological Report 

(25] Number J 549, dealing with the reintroduction of marine 
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['J depict the scene in that photograph, the Sugarloaf Lodge 

[2J Q: Can you teU me if you were abl<: to implement W' [3[ any of the pi-otocols that you developed while you ~ere 
[2J and the water in front of it as it existed when you were 

'I . 
[3J employed by the Sugarloaf Dolphin Sanctuary in April of 

I') employed ai Sugarloaf? . I'J 1995? 
[5) A: I was really only able to implement maype one [SJ A: No. There was one change from when I was 

['I step of Phase One of the feeding ability. [~ there. 
[7J Q: And ~hy is that? [7J Q: Can you point that out, please. 
lSI A: Because after six weeks of being th<:re, I was IS) A: Yes. The area where there's pens, medical 

[9J put on leave. [9J pens. . 
[.OJ Q: And what date was that? ['OJ Q: Can you point that Out to 'the judge. 
[11J A: That.:.as on June 6th, 1995. [11) A: This area right here (indicating). 
1'2] Q: Can you tell m<: why you were put on ieaire? ['2] THE COURT: What do you call those, pens? 
[13J A: I was put on kave by Lloyd Good because h<: [.3J THE WITNESS: Thes<: are medical - Yes, 
["J said I did ncit agr<:e witb his vi~ws, and h<: didn't hav<: I14J medical pens for the dolphins. 
[15J time to chang<: my views so it would b<: easier to pay ine ['5J BY MR. HOGAN: 

['~ and hav<: me not be there. I'~ Q: Were thos<: th<:re wh<:n you arriv<:d in April 
[.n Q: Can ybu tell me if there ever came a time when [.n '95? 
11a) you were rtinstated to your position at Sugarloaf (18] A: No, they were not. 

["J Dolphin Sanctuary? 1'9] Q: At any time during your employment? 
L 

(20) A: Yes. The board of directors voted to [2~ A: T. hey were not in this area .. 
" [2') reinstate me. [2') Q: Ms. Lycan, when you arrived at Sugarloaf 

[22] Q: Were you allowed to go back to your position? [22J Dolphin Sanctuary back in January,or at any time whil<: 
(23) A: No, I Was not. (23) you wer<: employed there, w<:rethe NaVy dolphins orBogi<: 

I, 
[2') Q: Why is that? [2'J and Bacall, the Oc<:an R<:cl Club dolphins, allowed to 

;~5~J __ ~A~:~L=IO~y~d~G=0=0=d~h=a=d~a~tre~spa~s~s~wa~r=n=in~g~I='s=su=e~d~ ________ I[2=~~SW~i=m=o=u=t~m_'_th==a~t~a~re~a~? __________________________ ___ 
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II 

[.) against me, so I was not allowed on the property of the 
[2J Sugarloaf Dolphin Sanctuary. 
(3) Q: Did you ever return to the Sugarloaf Dolphin 

)') Sanctuary t6 work? 
IS) A: No. 

['I 
[7J 

Q: Following your release on)un<: 6th, 1995? 

A: No, I did not. 

lSI MR. HOGAN: Your Honor, I have what's been 
(0) previously marked as Agency's Exhibit Number 41. It's 

['0) been marked for identification. It's a photogrdph .. 
i: .: 
'I BY MR. HOGAN: 111J 

1'2] Q: Ms. LYpln -
['~ MR. GOOD: I do believe that one is reversed. 
(14] Somehow it got mirror-imaged. Let me look at it. This 

J . 
['~ one is right. The one I have is reversed. 
['~ MR. HOGAN: Yeah, because they are 

[.n photocopies. 
;1 

118] BY MR. HOGAN: 

['9] Q: Ms. Lycan, do you recogniz<: that docum<:nt or 
~ that picture? 
[2') A: Y<:s.Yes, I do. This is th<: area in front of 
[22] some hoteIrooms at the Sugarloaf Lodge. That's one r.i. (23] section tha~ is a very shaUow area, so it actu~.lly actS 
[2') as a natural, enclosure. 
(25) Q: Does 'this photograph fairly and accurately 
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I') A: During th<: last few days that I was th<:re, 
[2J Molly, Bogie, Bacall and Luther had access to this area. 
(3) MR. HOGAN: Your Honor, I am sorry. 1 did not 
I') realize we have this blowup of this one. 
I~ THE COURT: Why don't you put it up there, 
I~ then we can see what you are talking about. 
[7J BY MR. HOGAN: 

[8) Q: Ms. Lycan, can you please step down. 
[9J THE COURT: Why don't you go over there. 

I'~ Repeat tbose questions. I wasn't sure what 
I11J she was rclerring to when - you said a natural shallow 
1'2) area and et cetera. What are you talking about? 
1.3J THE WITNESS: Right.This area right here is 
I"J very shallow. . 
1.5) THE COURT: Like how shaUow is it? 
I16J THE WITNESS: I say less than rwo feet. So it 

1'7) thereby creates a natural barrier for this body of 
1.8) water.As far as what was not there when I was there, 
['9] these are the medical pens.Also when I was there the 
~ last couple of days tbe dolphins MoUy, Bogie and BacaU 
[2'J as well as Luth<:r had access to this area right here. 
[22] THE COURT: Could they swim out to the -
(23) What's this on? 
[2') THE WITNESS: Also it was further out then 
[2~ there's a -
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['I THE COURT: A cut there. ['J idea of where. the dolphins where, where the dockswere, 
[2] THE WITNESS: And a jetty. And there was a [2] where any fe~ces were when you arri.(,ed inJanuaty 1995. \.... 
~J fence out here at the jetty. ~J A: Okay. Basically, this is a rough drawing. 

~J THE COURT: I see. [4J The hotel rooms we'"!' off to the side here (indicating). 
[~ . MR. HOGAN: [5J THE COURT:Where is the hotel? Over there. 
[6J Q: You just stated that the last week that you [6J THE WITNESS: Off this side (indica.ting). 
[7] were employed there that Bogie, Bacall, Molly and Luther [7] BY MR. HOGAN: 

[8J were allowed out in the front area. Where were they (8J Q: Can you write hotel on the left·hand side 
[9J being housed before that? [9] there. 

[10] A: Before that they were in a secluded lagoon'off ["J A: Okay. Then that was a dock here with the , . 
[UJ to the side of the hotel. . [' 'J medical pens, probably the same medical pens that were 
['2] Q: Do YOll know why Luther and !lot Buck or Jake ['2] here. Then there was a fence line right here and then a 
("J were allowed o~t there with the female dolphins?- . [13J fence also across this area. When I first staned, the 

[14] A: Yes. It was told to me by lloyd Good that he . [I4J dolphin B';1ck was in isolation back here. And the other 
['~ let Luther in with the female dolphins to impregnate [15J fwO Navy dolphins Luther and Jake were hOllsed in this 

[16J them. [16J area right here.And then the three females Bogie, 
[17] Q: Do you know why he wanted to imp~egnate the [17] Bacan and Molly were housed in this area rigJit here 

['8] female dolphins? [18J (indicating). , 
[19] A: He told me he wanted Bogie and Bacall [19] Q: Was there a fence separating LUther,Jake and 
[2OJ especially to become pregnant be calise he wanted to foil [20J Bogie, Molly and Bacall that ran with that dock? 
[21J Joe Robert's project. He wanted to·forceJoe Rabens to . [2IJ A: Yes. There was a fence that went underneath 
[22] go along with him and defy the National Marine Fisheries [22] the docks so that the males did not have access to the 
[22J Service because lloyd Good felt that the National Marine 123] females. 
[24] Fisheries Service would not grant a permit fo~a. [24J MR. HOGAN: Your Honor, I would like to mark r 
~[23~]JP~re~gna~n~t~d~o~l~p~h~in~to~b~e~re=l~e~a~se~d~. ________ ~ __ ~ _______ ·I ~[25~]~t~h~is~a~n~d~0~f~~=er~th~is~as~A~ge~n~CY~'s~4=~~A~. ________________ ~''_ 
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[I] MR. HOGAN: Your Honor, this has been 
[2] previously marked as Agency's Exhibii" Number 42 for 
[3( identification. I am going to ask Ms. Lycan to stay 
[4] over there because I am going to ask her to draw a .. 
(5] diagram. We do not have a photograph blowup of that. 
[6] BX MR. HOGAN: . . 

[7] 

[81 

Q: Ms. Lycan, can you tell me what that is. 
A: That is the secluded lagoon that was off to 

[9] the side. 
[10] THE COURT: Hold it up there so everyone can 

, . 

{11] see it. 
[12] THE WITNESS: The secluded lagoon that's off 
[131 to the side in this larger photb, it's in that side 

[1"1 area. . 
[151 THE COURT: That's where the dolphins were? 
I'~ THE WITNESS: That's where the dolphins were 

[17] housed when I was there for ,the most pan. 
BY MR. HOGAN: [18] 

1'9J Q: Does this photogrdph fairly and accurately 
[20] depict the lagoon area when you were. empioyed at 

[21[ Sugarloaf Sanctuary? 
[22] A: Yes, it does. 
[23l Q: Ms. Lycan, I think there's a magic marker 
[24[ there. Do me a favor, and I would like you to draw a 
[2~ diagram of this lagoon area. If you could give us an 
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[11 THE COURT: You will have to put your ' 
(2] signat';1re o,n it at the bottom and also date it today. 
[31 THE WITNESS: Okay. 
[41 BY MR. HOGAN: 
[51 Q: Can you please indicate what your dotted lines 
[6) are. 
[7] A: Oh, sure. 
[81 THE COURT: You may be seated. 
[91 ElY MR. HOGAN: 

[10) C: Ms. Lycan, were you made· aWare at any time 
[111 after you arrived at Sugarloaf Dolphin Sanctuary in 
[12] January of 1995 why Buck was secluded from'Luther and 

[131 Jake? . 
[14J A: It Was my understanding that when Buck was 
[lSI housed with Luther a,,!d Jake, Luther would beat up or 
[161 become aggressive towards Buck. 
[17] Q: Can you tell me did Buck remain separated from 
[181 Luther and Jake the entire time that you were at 
[19J Sugarloaf Doiphin Sanctuary? 
[201 A: Yes, he did. 
[21J Q: Can you tell me the reason that the dolphins r 

[22] were kept in this secluded lagoon while you were at '-.., 
[23J Sugarloaf Dolphin Sanctuary and what the rationale 
[241 behind that was? 
[2~ A: The reason Was because since it was secluded 
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II] the public,'~specially the hotel guests, did not have 
, 121 direct acce'ss to the dolphins." ,', 

~!3J Q: Ms, Lycan, the tmie you were employed'with '", 
I') Sugarloaf qolphin Sanctuary did you ever work with the 
I~ Navy dolphins? 
16] A: I assi~ted and actually performed some medical 
171 procedureJ with the Navy dolphins such as volu;ueer 
I'] blood dra"i, and also I obtained a skin sample from one 
!91 of)ake's skin lesions that was sent ~o the iab to be ' 

]10) analyzed. : 
III] Q: How tnany times would you say you worked with 
(12] the Navy dblphins while you were there?· 
113] A: No more than three. 
(14) 

(15] 

Q: Did Y9u' ever feed or train the dolphins? 
A: No, 

116/ Q: Do you know who did? 
1'~ A: The primary feeders, Ri~k'O'Barry, Kathleen 
118] Brooks, Caren Ward and severn I ~olunteers. 

f 
I'~ Q: When you arrived at Sugarloaf Dolphin 

I . " ' 
120] Sanctuary in January 1995, when you were employed or 
121] working at 'Sugarloaf Dolphin Sanctuary did you see Mr. 

~.' . 
1221 O'Barry and 1 believe you said Ms. Brooks or Ms. Ward 

t ';. , . '. 
123/ and/or any'of these volunteers interacting with the Navy , 
(2'] dolphins? i • ' ' 

12~ A: Yes.l ·did. 
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II] Q: Did yhu have an opponunity to observe any of 
121 these peop)e that I just mentioned feeding the Navy 
131 dolphins? " 
141 A: Yes. 
15/ Q: Can you tell me what feeding activities of the 
161 Navy dolphins that you observed by these pc:ople. , , 
f7l A: I observed feeding - the feeders were feeding 
1'/ the dolphins "from an established feeding station at 
191 established'times.1 also observed mainly Buck being 

110/ fed from a kayak where he would follow the kayak, and 
111/ they would feed him the deaa fish,And then I also 
(12) observed a feeding method by Rick O'Barrywhere he would 
113) fish for live fish. He would use a hook and line and 
1141 catch a Iiv~' fish, usually snapper, and cut off the tail 
1151 and then h~ld th'e live fish so that the dolphin would 
116] piCk his he~d up and look at the fish; and then he would 
lIn toss the fish - the live fish into th~ lagoon. ' 
118] Q: Would the dolphins eat these fish? 
119J A: Sometimes. 
(20] Q: Ms. Lycan, let's get back to the - I think you 
(21/ said station feeding. Can you tell me what type of 
~ reactions tile dolphins had to this statioti feeding you .' .. . 

W'1231 referred to! ' 
(24/ A: They;"'ere basically in the sarile spot with 

r ' " 

111 their fish to be toss~d to them. 
121 Q: And with the kayak, what was their reaction? 
131 A: With the kayak, Buck would definitely follow 

- 1 ,',. 

I'] along beside the kayak with his head above the water 
I~ looking for his fish. Then he would receive a fish 
I~ while his head was out of the water. . ' 
171 Q: In either of these two feeding types, the, ' 
1'1 station feeding, the kayak feeding, did you ever see 
191 live fish being fed to the animals? 

110] A: NO,I did not. 
1111 Q: Let's get to the fishing that you observed 
112) with Mr. O'Barry. Can you step down for me and tell me 
(131 on that chan that you just drew where exactly you 
1141 observed Mr. 0 'Barry fishing. 
115] A: He would fish usually from this area' which was 
I") a dock and would fish on the side where the dolphins .' . 
[17} were. . 
1181 Q: And where were the dolphins, I guess Luther 
11~ and Jake who were ip that area? 
120] A: They;were right in front of him watching. 
121] Q: What were they doing when they - I mean, were 
I22J they swimming around? Would they -
123] A: No. They were sometimes with their heads up, 
[241 sometimes with their heads do":n watching to see what he 

, 125/ was doing. 

11/ 

121 
13] 

14] 

Q: How close did they come to the dock? 
A: Sometimes pretty close. 
Q: Thank you, Ms. Lycan.YOU can take a seat. 
THE COURT: You may have 'said it, but I don't 
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IS] remember it. What was the period of time we are talking 
16/ about here that you saw this? When1 
f7l THE WITNESS: Between April 21st andJune 6th 
181 of 1995. 
!91 THE COURT: 19951 

110] 

111] 

112) 

113) 

THE WITNESS: Yes. 
THE COURT: Give me those dates again. 
THE WITNESS: April 21st to June 6th. 
THE COURT: Of '95, correct? 

, , 
THE WITNESS: Correct. 

lIS] MR, HOGAN: Y~ui Honor, can we have Ms. Lycan 
1161 mark on the diagram where Mr. O'Barry was feeding from 
J1n or fishing from there with just a number one and circle 
(18) it or something? . 
/19) (Whereupon, the witness marked the diagram.) 
1201 BY MR. HOGAN: 
(21] Q: Ms. Lycan, can you tell me :what .Yow' opinion 
(22) of these feeding activities was,at the time when you 
1231 were working at the Sugarloaf Dolphin Sanctuary. 
124] A: Well, I believe that if you are feeding a 

(251 their head~" out of the water, mouth open waiting for 
; 

. /251 dolpbin with his head above the water, you are 
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'[1) definitely reinforcing that heads-up behavior. As far 
[2) as feeding from a kayak and also Wit!> hook atid line, you 
~] are definitely creating the situation where the, dolphins 
[4] are associating their food with humans.And I can't see 
[5) how that could create anythin& but beggar or nuisance 
[6) dolphins. . 
[7] Q: Thank you, Ms. Lycan.Just a minute. 
[8) THE COURT: Just to get Iiack to tht dates 
~) again so, therefore,that would have been, these dolphins 

[10] are released about a year later then? . 

[11] THE WITNESS: Vh-huh. 
[12) THE COURT: Okay. Any other questions, Mr. 

[13] Hogan? 
[14] 

[15) 

BY MR. HOGAN: 
Q: Ms. Lycan, again, can you please tell me the 
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[1] that you had.a degree in marine biology; is that true? 
~] A: I ~nored in biology. '. 
~] Q: My question was Naomi Rose testified under , . . 

[4] oath th,at you have a degree in marine biology; do you 
[5] have it? 
[6] MR. HOGAN: Your Honor, Mr. O'Barry is 
[7] misstating the testimony from earlier today. 
IB] THE. COURT: Do you disagree with his 
[9] interpretation? 

[10] MR. HOGAN: Yes, ida. 
[11) • THE COURT: All right. I can always look at. 

[1~ the record at some PO!nt. But go ahead. 
)13) BY MR. O'BARRY: 

[14] Q: You actually have a Bachelor of Ans degree in 
[15] psychology, correct? 

[16] reason you were put on leave. [16) A: Yes. 
[17] A: The reason Lloyd gave me was because I did not [17] Q: Do you have any experience in releasing' marine 
[18] agree with his views, and he. did not have tim~ to cha?ge [18] mammals back into the wild? 
[19] my views. . . . [19] A: My experience is by studyirig extensively the 
(20) Q: Was there anything in particular that you and • (20) only scientifically documented release which was done by 
(21) Mr. Good weren't seeing eye to eye onat that poirit in [21] Dr. Ran~ll Wells. . . 

~ time? (22) Q: I am not talking about his, experience. I'm 
[23] A: No. One of the facts is that he wanted to (23) talking about yours. Do you have any hands-on 
(24) defy the National Marine Fisheries Service and that he [24] exp~rienc~ releasing, rehabilitating dolphins into the 

~[2~~~d~i~dn~'t~w~a~n~t~t~o~a~ct~ua~I~ly~d~o~a~s~c~ie=n=tifi=·1=c~r~e~le~a=se=.~H=e~ ____ ~_I:[2=~~W~i1=d~? ________________________________________ ~ 

Page 510 Page 512"-.. 
[1) just wanted to let the dolphins go. 
[2) Q: Was there a particular incident? 
[3) A: There was a particular incident on - it was 
[4) June 5th - no, actually June 6\h where' Lloyd let down 
[5] the fence with Molly, Bogie, Bacall and Luther at the 
[6] fence at the end of the jetty .. 
[7] Q: Would you walk over to the picture and explain 

(8) to the Judge, please. 
[9] A: Sure. 

[10] Again, in this larger picture, the water is 
[11) extended out towards here (indicatitig).The;; there's a 
[12) jetty that leads out.And there' was a fence line at 
[13] that jetty, and so Lloyd dropped the fence in hopes that 
[14) the dolphins would go out. And I didn't agree with that 
[15) personally because I did not feel that any of those 
[1~ dolphins were prepared properly to bi: returned to the 

[17] wild. 
[18] Q: Thank you, Ms. Lycan. 
[19] MR. HOGAN: Your Honor, I have no further 
[20] questions at this time. 
(21) THE COURT: Mr.O'Barry. 
~ MR. O'BARRY: Yes, thank you. .. 
[23] . CROSS EXAMINAT)ON 

(24) BY MR. O'BARRY: 
(25) Q: Mary Lycan, Naomi Rose testified under oath 
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A: No. 
• 

[1) 

[2) Q: The man who hired you,Joe Roberts, my 
~) ex-partner from the so-called Dolphin Alliance, do you 
[4] know what his experience is with marine mammals before I 
[5) brought him onto the project? 
[8) A: Actually, I was hired by the board of 
[7] directors v.:hich you were on. 
[8] Q: Okay. Primarily that was Rick Spill, right? 
[9J You were p~etty much' ~ touch with him. He was -

[10) A: No.1 had 14 people that all discussed it and 
[11] agreed that I was needed down there .. 
[12]. Q: Okay. There weren't 14 people on the board of 
[13] directors. 
[14) Let's get IYdck to the board of directors. . 
[15) There :was Rick Spill - It was divided. There was Rick 
[16) Spill and Berman and Schoelkopf.That was one group 

.' [17] that they had their - But then there was Lloyd and I. 

.'. [18) So they had us outvoted pretty much. But it was -
[19] A: Not in the initial stages. 
[20] Q: Let me rephrase the question. 
(21) A: Okay. -
[22] Q: Isn't it true that when you came there your 
[23] job description, very long, detailed job description was 
[24] wrinen by Rick Spill what you would do and how you 
(25) would operate and so forth;and you and he worked pretty 
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I'I closely on that? 
121 A: He wiote it, and then) know that he sent ' 

..,.., {3) copies aroJnd to the other members of the board to , .': 
1'1 approve it ~nd to make any changes, 
15) Q: He mi.de it bappen? He made it happen 

!6J basically? i 
171 A:) think the board made it happen. 
181 Q: Well, the board is Rick Spill, basically. And 

I 
191 then there ,was Lloyd and I. , . 
I'~ Another question. Are you aware that Rick 

I 
I' 'I Spill, a!k/a Bill Woower, was actually a plant sent 
II~ there, a mdle to destroy that project, and has 

II~ disappeare~ since? 

1"1 A: No. : 
, , 

115] Q: You weren't? i . 
1'''1 A: No, 1 . 
1'7} MR. O'BARRY: Your Honor,) would very much , 
1181 like to sUmlnon that board member here if it 's possible. , ' , 

(HI] I'm sure yo.u will nev~r find him. But for tht: record. ] 

{20} just want t6 say that. 
(2IJ THE COyRT: Well, do you have an address on 

{221 him? I 
1231 MR. O'BARRY: Nobody does. He disappeared 
(2'1 afterwards '. after destroying the sanctuary he 
(2S) disappeare.d. He is also known as Bill Woo",er with a 

(IJ group calJ~d Putting People First. It's an 
121 anti-environmental group. 
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(3J MR .. HO~AN: Your Honor, there's been no 
~J evidence a~mined on this. And Mr. O'Barry can clearly 
I~ testify to ttlis conspiracy theory. . , 
lSI MR. O'BARRY: I would like to summon him here 
171 and· I'm s~,re he would be here if they can find him, 
!8J but they dn't·. ' 

I 

(9J THE COURT: Go ahead. 
II~ MR. O'BARRY: I will pass it on that. 

I11J i BY MR. C!'BARRY: 
1'2] D; Let'S get back to your experience. You have 
II~ no experience at all in rehabilitating marine mammals . , I'.' and releasing them back into the ocean; you are a 

I . . . 
lIS) dolphin trainer, basically? 

(161 A: Yes. ! 
II7) D: You ~ere a dolphin trainer when you came , 
I18J there, and you are a dolphin trainer now? 

119} A; Yes. i " . ' .. 
{20} D: What was your opinion of me, Rick O'Barry, the 
{211 activist, when you arrived at Sugarloaf? I ask that 
~ because e~ery other dolphin trainer in the KeYs hates my 

.,.I ~ guts. How about you? Were you any different? 
(241 A: No, I ;"ouIdn't say that I hated your guts. i , ' . 
(251 guess 1 really didn't form an opinion yet because I 

t 

IIJ didn't know you. 
121 D: Okay. Do you remember after you staned your , 
PJ job formulating your protocol I Offered my help; and do 

~J you «member telling me, "Too many cooks spoil the 
(5) broth"? 
{6] A: I don't remember saying that. 
171 D: You don't remember that? 

lSI A: No. 
\91 D: You don't remember ,that? I ,will never forget 

(10) it. 
{IIJ Regarding your protOCOl, you worked very 
[12) closely in a team with another woma~, correct? 

113J A: Yes. 
(14) Q: What was her name? 
{15] A: Kathy Kinsman, 
[1"1 D: Kathy Kinsman. 
(17) She was a songwriter making a music video 

(18] there, correct? 
{IS] A: Well, from what I understood, the reason she 
{2OJ was at the sanctuary is to assist people, to assist you 
(21] as one of -
{221 Q: Right. Very close ro Rick Spill she was. She 
(23J stayed very much in touch with him also and had it 
{24J arranged on your job description. In fact, it sounds 
(25J like that you twO would work together and formulate this 

/IJ protoCOl for releasing; so a songwriter and dolphin 
121 trainer were going to do this job. I offered to help I 
PJ remember, and I was, told too many cooks spoil the 
~J broth . Well, the question is - Excuse me just a 
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[51 momenL L<:t me collect my thoughts, Calm down a little 
16J bit because this ridiculous charge of plagiarism. 
171 L<:t me ask you this. Your friend the 
lSI songwriter, Kathy Kinsman, who was writing the protocol 
!OJ with you, are you aware of a meeting that she and I and 

IIOJ Rick Spill had in my hotel room while Naomi Rose waited 
I11J outside? I was interviewed by Spill and by Kathy 
112J Kinsman as she wrote down my experience,howlactually 
113J released dOlphins in ;be PaSt intO the wild. She took 
I"J notes, and she took them back to Naomi Rose witb Rick 
115] Spill. Are you aware of that? 
1161 A: Yes. 

1'7] Q: You are? _, ' 
[.8J A: I'm aware of what she wrote also on pan of 
1'0] that list, and I believe One of the techniques was to 
{20} empower the dOlphins, which you say in your protocol. 
1211 D: Yeah. ' . ' 

~ Do you think it's possible that when you and 
(231 Kathy Kinsman were working to write this protocol for 
{24J re/easing dolphins back intO 'the wild some of my 
j25J protocol may have· some of the notes she took may have 

. . .' 
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[I] somehow worked their way into your protocol; is that 

[2] possible? 
, 

[3] A: If anything, I would say the ideas of feeding 
[4] the dolphins live fish which, I mean, you would have to 
[~ do anyway if you wanted to return a dolphin to the wild. 
I'] Q: Let's talk about feeding live fish. Since you 
[7] have no experience whatsoever, yoti really aren't 
[8] qualified to judge what I am doing in the long run? 
[9] What I mean by' that is standing on that dock catching 

[10] fish, live fish, and feeding the dolphins, you don't 
[11] know whethe; th~t's the beginning of a much longer 

[12] process or not, do you? 
[13] A: Well, I think that we saw the results of the 

(141 process. 
[15] Q: And were you there a year later to see the 
[16] results of the process? No. 
[17] That's all I have. Thank you very much, Mary .. 
[18] THE COURT: Mr. Good. 
[18] FURTHER CROSS EXAMINATION 

BY MR. GOOD: 
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[I] Q: Yeah. So he wasn't suffering any ill effect 
[2] from these lesions; he just had a couple of things on 
[3] him? . 

[4] A: I don't know. I couldn't say that. I think a 
[~ vet would have to say. 
I'] Q: When you took the skin scraping from them that 
[7] you said you did, did anything show? 
[8] A: Yeah. It showed vibrio. 
[9] Q: It showed a bacteria? 

[10] A: (Witness nods head.) 

[11] 

[12] 
Q: Isn't this bacteria found in seawater? 
A: Vh-huh. 

[13] Q: When you were working with Bogie and Bacall, 
[14] were you training their medical behaviors? 
[1~ A: It was agreed upon when I started there - one 
[16] of the people there did agree that we should do medical 
[17] behaviors with Bogie and Bacall_ In order to apply for 
(18] the permit, they needed medical tests run. So 
[19] initially, we were going to retrain the -
[20] Q: Yes or no, please. 

[21] Q: So you worked for the sanctuary for how long? [21] Were you training medical behaviors? 
[22] A: Six weeks. . " [22] A: I was training, re-establishing. 
[23] Q: From April 26th to June 6th? [23] Q: You were using training techniques with Bogie 
[24] A: I believe April 21st to June 6th. [24] and Bacall? 
~[2~~~Q'.:.:~1~9:C.95:::?~ ________________ [25] A: Yes, which everyone agreed I should do. 
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A: Correct. [I] 

[2] Q: One y~ar before the dolphins were actually . . 
[3] released? 
f'] A: (Witness nods head.) 

) 

[5] THE COURT: You have to say yes or no, Ma'am. 
[6] THE WITNESS: Ye~. 

BY MR: GOOD: ; [7] 

[8] Q: While you were there,were the dolphins all 
[9] healthy? . . _ " 

[10] A: No. I would saythatjake wasn't very 
[11] healthy .. 
[12] Q: Butjake had those lesions on him? 

[13] A: Vh-huh. 
[14] Q: Are you aware that he had .them in the Navy 
[1~ before you arrived there? 
[16] A: Yes. 
[17] MR. GOOD: Is Your Honor aware of that? Thank 

118] you. 
[19] BY MR. GOOD: 

[20] Q; He had ~ precondition, though: he had a 

Pag.518 

[I] 

12] 

Q: You were using food reward behaviors? 
A: Yep. 

13] Q: When you say you had a trespass warning, do 
[4] you have that warning? 
[5] A: No, I do not. I know that we were on the 
[6] Sugarloaf Lodge property and the sheriff came and said 
[7] that Lloyd Good complained, and you have a trespass 
[8] warning against you. 
[9] Q: Well, as I recall -

[10] A: So it was a verbai. 
[11] Q: It was a verbal warning. 
[12] As I recall, yo~ were floating offshore in a 
[13] boat at the time, correct? 
[14] A: Right. 
[1~ Q: And what were you doing out there? 
["] A: I was with several people in the boat to make 
[17] sure that no one attempted to release the dolphins by 
(18] letting the fence down. 
[19] Q: And you were sitting offshore like for a long 
[20] period onime, right? 

[21] predisposition to those kinds of stress lesions on his 
" . 

. [21] A: Yes, all night long. 
[22] body? [22] Q: And then this actiVity continued for months 
[23] A: So he stilI wasn't healthy. [23] afterwards by a lot of dirferent boats, did it not? 
[24] Q: WeD, he was eating well while you were there? [24] A: I believe so_ 
[25] A: I would say he. was eating a consistent diet. [2~ Q: There was like a flotilla out there for a 
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11) while. There was as many as three or four boats out 1'1 typed it up to tell you the truth. 
(2] there, everyone witb binoculars and video cameras ~I Q: So Kathy took it, and she is the one that 
~I peeking in'the sanctuary; do you remember that? ~I disseminated itt<> many people? 
141 A: I guess people were concerned about the 141 A: ] don't know. , 
151 dolphins' well-being. 15) Q: Yes. And so you were still being paid after 
161 Q: Whep the gate was opened on May 6th, you said, [6) you left the sanctuary about three or four weeks, right? 
I7l did the dolphins actually leave that day? I7l A: Well, it was my understanding that you were 
[81 A: June '6th, no, they did not. [81 going to fulfill my yearlong contract because that's 

IOJ Q: They' didn't go? 191 what you said you would do to honor your contract.And 
[101 A: They'did not, no. [101 you did pay me for two weeks and issued a paycheck for 
1111 Q: Do you remember taping me, our conversation [11) the third week when] was not there, but then you 

1'21 that we had? 1'21 stopped payment on that paycheck. 
{131 A: Yes. , [131 Q: That was when] found the typed transcript of 
1141 Q: Then)ou had the transcripts of this taped [141 a conversation between you and] thai] thought was-
1'51 conversati?n typed up? [151 A: I don't think that could be possible because 
[16) A: Yes. 1161 looking back at the transcript date it said July 11th. 
11n Q: Who,did you send it to? 1171 Q: July 11th? 
1181 A: I did hot send it to anyone. [181 A: Yeah. 
1191 Q: But it found its way around? I mean, I got a [191 Q: July 11th. WeU, but you do admit to taping. 
J21l1 copy of it. [2OJ me surreptitiously? 
~11 A: That:was beyond my doing. ~11 A: I don't know if you were aware or not. 
~ Q: But you subversively taped me? I had no ~ Q: Well, you already admitted just now. 
[231 knowledg~ of you taping me at the tin1e? 1231 . THE COURT: We have been over this now. 
~'I A: WeU: l'm not sure because I always had a tape (24) MR. GOOD: Yes. 

~~:!5)-,r~e::c~o~rd~e=r~w:h~e=re'.'::.:l~wa~::.s ~re~c=o~r~d:::in~g~m:::!.y~d~a:::ta:.:::in~t::o:..:. S:::o:..Yc.:0:::u::.-. __ 125) THE COURT: What else do you have? 
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[11 were awan, that] had a tape recorder. 
(2] Q: But I.wasn't aware that you pushed the button 
~I when ] wa~ talking to you at that moment that you were 
[4] taping our ,conversation? 
[5) THE COURT:.ls there a question? 
[6) MR. GOqD: Yes, Your Honor, that's a 

[7] question. , 

~I • BYMR.GOOD: 

111 BY MR. GOOD: 
(2] Q: Are YOll currently suing me for $15,0001 
Ill) A: To fulfill my contract, yes. 
[41 Q: You worked at the sanctuary for six weeks, 
[5] correct? 
[6) A: Yes. 
I7l Q: And you are suing for $15,000? 
[8) A: That was the agreed-upon salary for one year. 
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[9J Q: You Iinow that I wasn't aware that you were 
110) taping me ~t that moment? 

19) And you signed the document saying that you would employ 
IWI me for one full year. Otherwise, I would not have 

(111 A: I'm not sure uyou were aware. 
112) Q: You didn't teU me, "By the way, I am taping 
[131 you," did you? 
[141 A: No. , 
115) Q: You jhst had this tape recorder that you were 
1'61 using for your own recording of data and just decided to 
(17) tape our c~nversation? 
118J A: Yes. : 
118j Q: And then you typed up this transcript of this 
[2OJ conversation? 
~11 A: Myself and another person. 
~ Q: And Kathy? . 

1111 risked going down to th,e sanctuary. 
[121 Q: And are you currently employed with dolphins? 
[131 A: After two years, ] finally was able to 

[14] reinstate my name; and someone was willing to give me a 
[15) chance to work with· dolphins again. 
[16) Q: And do you think it's a conflict of interest 
[171 you suing me for $15,000 and you here now to testify 
[18] against me? 
1191 A: ] don't think so. 
(201 Q: No. 
~11 MR. GOOD: ] have no further questions, Your 
1221 Honor. , 

....... [231 A: Yes. (23) THE COURT: All right. Redirect . 
(24) 
(25) 

Q: And nobody else but you ever read it? 
A: I don know what happened to it after we 

, [241 MR. HOGAN: Yes, just a couple of questions. 
(25) REDIRECT EXAM[NATION 

-
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(IJ BY MR. HOGAN: 
(2J Q: Ms. Lycan, Mr. Good stated that.at some point 
(3J in time you were on a boat outside of the sanctuary 
(4J Waters watching or trying to discourage the freeing of 
(5J the dolphins from the sanctuary at that point. Can you 
(~ teU me what happened? ' 
[7J A: That was on the evening of)une 6th which lead' 
(8J into the morning of June 7th,1995. 
(IIJ Q: And I believe you stated earlier that the 

(10J fence or the gate had been opened on June 6th? 
(l1J A: Correct. 
(12] Q: So you had some concern about that.the animals 
(13J would be let go? 
(14J A: Absolutely. ,. ' 
(15] ,Q: Ms. Lycan, what job did you give up to come to 
(1~ Sugarloaf Dolphin Sanctuary? ' 
(17] A: J was working at the dolphin sanctuary for 
(18J Theater of the Sea in Islamorada, Florida. ' 
(19J Q: Thank you. ' 
~OJ THE COURT: Thank you very much, Ma'am.You 
~IJ may go. You are released. 
(22] Okay, What else? 
(23J MR, LA BISSONNIERE:Your Honor, we believe 
~4J it's probably an appropriate place to stop today, 
(25J THE COURT: Sounds good to me. We wiD begin 

[1] again at 9:30. We afe In recess.> 

(2J 

(3J 

f4J 
(51 

(61 

[7J 

(8J 

(Whereupon. the proceedings were 

concluded at 5:25 o'Clock P.M.) 
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['I We will begin then. Go ahead. 
[2) MR. LA BISSONNIERE: Your Honor, one 
~) preliminary maner.As you recall, on our first day the 
[4) Agency identified Agency Exhibit Number 16 for 
[5) identification; and that was a lener from Dr. Morley 
[~ Cook to Lloyd Good. It was an unsigned lener that the 
[7) Coun had some concerns as to whether or not it, in 
(8) fact, had been sent. 
[9) THE COURT: Right. 

[10) MR. LA BISSONNIERE: I had promised to you at 
[' lJ that time before the end of the hearing we would try to 

['OJ ['2) provide you with some additional documentation. We have 
["J . [13) received a response from APHIS. I will show you this. 
['2) 
[13) [14J I marked it as Agency Exhibit Number 16-A for 
[") [tsJ identification. Essentially, what they have said is 
{is} [16] that their own records are maintained the same way, that 
['~ [H) all they have is an unsigned lener as well. They have 
['7] ["J also indicated if it is in their system it has, in fuct, 
['8) [") been sent. It was initialed by the individuals who 
['8) [20) actually participated in the development and the sending 
(20) [21J of it.And to the best of their understanding given 
[2'J (22) their recorctkeeping system, it, in fuct, was sent. 
(22) [23) THE COURT: Okay. Read that lener, would you 
[23J (24) please. 
(24J 
(25] (25] MR. LA BISSONNIERE:AlI right. And this is 

~------------------------------I Page 53£-... 

(1J Thereupon, 
[2) The following proceedings were had: 
(3J THE COURT: Okay. We will go back on the 
14] ttcord. This is the third session in connection With 
(5J the case before me today. That is in the maner of 
(6) Richard O'Barry, Lloyd A. Good, Sugarloaf Dolphin 
(7) Sanctuary, Inc., the Dolphin Project. 
(8) Now when we left off, the Agency had been 
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[9) presenting its case; and we are in the process of doing 
1'0J that. I'm going to kind of think about moving this case 
("J along today so that you can complete this case then the 
(12) Respondents will have the rest of the week to present 
(13) their cases. So how many wimesses do you have today? . 
{14] MR. HOGAN: YOW' Honor, I have six witnesses 
115] today. Two of those wimesses are 15·minut~ wimesses 
(16J literally. Their involvement in this to take up this 
1'7] Coun's time is going to be 15 minutes each .. 
11~ THE COURT: I just want to let you know we 
I'~ will probably go beyond the five 0 'clock period when the 
(20) counroom closes in order to complete the presentation 
(2'J if at all possible. 
(22) MR. HOGAN: As long as the clerk runs over to 
(23) the sheriff's office, teUs them to bill it to us, it 
(24) will be fine. They have done it. 
[25] THE COURT: It will all be worked out. 

(lJ Agency Exhibit 16-A for identification. This is 
[2) directed to Ann Hoffman who is with the National Marine 
(3J Fisheries Service. It is from Barbara Cohn who is the 
(4J senior staff veterinarian for the animal care at APHIS. 
(5] It reads as follows: "This is in response to your 
(6] request for verification of the submission of APIflS 
[7) letter dated June 6, 1995 sent to Mr. Lloyd Good, III, 
(8J Sugarloaf Dolphin Sanctuary, P.O. Box 148, Sugarloaf 
(9J Key, Florida 33044. Enclosed is a copy of one of our 

(10J file copies that indicates the initials not only of 
(11J myself but Dr. Morley H. Cook. This lener was taxed 

. (12) and mailed to Mr. Good on June 7th, 1995. Enclosed is 
(13J the fuxed cover sheets that were used.APHlSfiling and 
(1'(] records systems does not retain a signed copy - signed 
(15J original copy of any lener as it is sent to the 
[16) addressee. However, no lener is filed which has not 
(17] been sent to the addressee. Dr. Cook is no longer an 
118J employee of animal care, but I drafted the lener and 
('8J faxed the copy to Mr. Good. One of our APIflS 
(20) secretaries would have made the lener later that day 
[2') Oune 7, 1995). By this lener we are confirming that 
(22) as indicated in the copies retained in our mes the 
(23J June 6, 1995 lener was sent to Mr. Lloyd Good onJune 
(24J 7th, 1995. Sincerely, Barbara Cohn. 
(25) THE COURT: Okay. That's fine. Let's mark 
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{lJ that then a~ l6-A.ls that what you said? Okay. 
!2J That's [me, • 

~ (3) What we are going to do is in order to avoid , 
14J the problem that we. had yesterday, ¥r. VanDoren has got 

I~ the record,overthere.And he has got it divided into 
{6J at this poidt Exhibit Numbers I. through 20,21 through 

{7] 40, and 41 through the most recent.lfyou want to ask 
18J them about anything, he has them there. He will give 
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p} testified as follows. ) 
{2J DIRECT EXAMINATION 

{3} BY MR. HOGAN: 

{4} Q: Good morning, Ms.Jarvis. 
[5} A: Good morning. 
[~ Q: Can you please state your name for the 

{7] record. 
{8} A: Christine Jarvis. 

)9J them to yo~. But when you.finish, you must. return them., 

11~ to him. 
~[ Q: Can you tell me where you lived in 1995, 1996? 

I11J MR. HOGAN: Morning,Your Honor. I would like 
112] to call Christine Jarvis to the stand, please. 
{13J THE COURT: Mr. Good? , 
114J MR. GOOD: Excuse me, Your Honor. I am not 
115J objecting. I, want to say there are six, witnesses 
{16J today? 
117] THE CO\lRT: I am sorry? 

[1~ A: 1 lived in Summerland Key in Florida. 
[11} Q: And currently? - ' 
(12] . A: Currently I live in Rocky Point, North 
(13} Carolina. 
[14} THE COURT: Use that mike, would you, Ma'am. 
[15} Pick it up. 
{1~ BY MR. HOGAN: 

117] Q: Ms. Jarvis, when did you first stan going to 
I18J MR. HOGAN: There are more than six witnesses 118J the Sugarloaf Lodge to see dolphins? 
119J today. 1 ha~e six, and Jod .would have another three 119] A: In 1992. 

(2OJ witnesses t? finish the case. ~OJ Q: Which dolphin is that? 
('21J THE COyRT: All right. Well, we will see. Co' ('21J A: That was Sugar. 
122J MR. GOqD: We are going to see all nine 1221 Q: When you first staned going there, were the. 
~3J witnesses today that remain? . ~31 Navy dolphins and the Ocean Reef Club dolphins at 
124J MR. HOGAN: 1 can't imagine that's going to 124J Sugarloaf Dolphin Sanctuary? 

c:125::I~h~a:!p:!p:::e.::n!-,~::o:::~:::r...:H::o:::n:::o:.:r~. __ ._. --"-____ -'---'-_____ 125J A: No.1 would bring my kids to see the show for 

~ ~-
11J THE COURT: We are cenainly going to try. , . 

('2J MR. HOGAN: Okay. 
(3J MR. GOOD: I'm just trying to get an idea, 
{4J Your Honor, when 1 should be ready to .stan. 
I~ THE COURT: Be ready for tomorrow. I'm not 
{~ sure what the hour will be, but be ready. You will he 
(7] going on tomorrow. 
18J MR. GO~D: Do you think we will be conduded 
~I Friday pernaps? 

110J THE CO~RT: 1 would expect so. 
{11J MR. GOOD: That would'be our hope as well. 
112] So 100kJ like your witnesses are until halfway 
113J through to~orrow perhaps? 
114J MR. HOGAN: That would be my guess. 
{15J THE CO~RT: Well, let'S see how the day goes. 
{1~ We will have another look at it this afternoon. 
117] MR. GO~D: I'm trying to have an idea when 1 
I18J should be -;-
{lOJ THE COURT: Be ready for tomorrow. 
{2QJ MR. GOOD: Thank you, Your Honor. 
121J MR. HOGAN: Ms. Jarvis. 
[22J THE COURT: Ms.Jarvis, please come forward .. 

.,I (23J Raise your right hand. . c' 

('24J (Whereupon, Christine Jarvis, having been 
('2~ first duly sWorn by the Judge, was examined and 

, 

{1} Sugar. 
!2J Q: Can you tell me what, if any, involvement you 
(3} had with the Navy dolphins at Sugarloaf Dolphin 
{4} Sanctuary? 
[S} A: Pardon? 
(6J Q: What, if any, involvement you had with the 
{7] Navy dolphins at Sugarloaf Dolphin Sanctuary? 
[8} A: I just watch them. 
~} Q: Would you do anything else when you watch 

[10} them? 
{11J A: Yeah, videotape them. 
{12] Q: Ms. Jarvis, when did you stan going to view 
{13} the Navy dolphins at Sugarloaf Dolphin Sanctuary? 
{14} A: In September of '95 .. 
(15} Q: When did you stop going to the Sugarloaf 
(1~ Dolphin Sanctuary? 
{17] A: Around June of '96. 
118} Q: Were you videotaped and watching them 
[1~ concurrently aU ,this time? 
{2QJ A: Yes. 
~lJ 

('23} 

Q: How often were you going to Sugarloaf? 
A: Up to three times a week . 
MR. HOGAN: Your Honor, this is a videotape 

('24} that's been previously marked fur identification as 
('25} Agency's 43. 
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I'] THE COURT: Previously marked. You mean what 

121 we have on the release? 
~] MR. HOGAN: This is not the one on the 

I'] release. There are four videotapes tOtal. 
IS) THE COURT: What's the date of that? ' 

I') MR. HOGAN: There are five separate segments 
(7] on this, five separate dates. 
(8) THE COURT: We must note when they are taken. 

, (8) THE WITNESS: Three of '96. I think they , 

I'~ start March of '96. 

Q: And end? 
A: May 01'96. 

BY MR. HOGA,N: [Hl 

1'21 
[13) 

(14) 

1·5) 

THE COURT: Did you take these? I , 

THE WITNESS: Yes. 

I'~ THE COURT: Between March of '96 and May of 

1'7) '961 
(18) THE WITNESS: Right. 
1'9) THE COURT: Are they distinguishable 
I20l sections? '-J 

~') THE WITNESS: Yes. 
~ THE COURT: Can you'teU us when it goes. on, 
(23) just tell uS what the date is, approximately, and the. 

fl.l time. 
~5I THE WITNESS: Right. 
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I') THE COURT: The month is fine and the day if 

121 you know. 
(3) MR. HOGAN: Your Honor, the video qualiry is 
~) not that good. You can see what's going on, but you may 
]5) want to step down and get closer. It's appro,umately a 
)5) 35·minute tape in total. Like, I said, there are five 

(7] separate segments. 
18] THE COURT: !fyou want to move over in the 
I9J jury box th~re, you are welcome to do so; Make yourself 

I'~ as comfortable as possible. 
I' ') THE WITNESS: I am going to have to get . 

1'2) closer. 
[13) 

(101) 

1'5) 

1'8] 

1'7) 

1'91 

I'OJ 

, BY MR. HOGAN: 

C: Prior to today, you saw this videotape? 
A: Yes. ! I : . 

C: This videotape, has it been edited? 
A: Yes, it's been edited. 
C:How? 
A: To make it where you can see it, things taken 

i20I out. 
~') MR. HOGAN: Do YOil want her to step down and 
('22) stand by this mike or sit by this mike? 
123] THE COURT: Don't sit in' their way,or my way.; 

~I How is that? 
BY MR, HOGAN: 
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I') Q: Has anything been added to this tape that you 
121 did not shoot? 

~) A: No. ' J . ,; 

I') (Whereupon, the videotape was played.) 
1') BY MR. HOGAN: 

(6) Q: Ms.jarvis. what are we seeing here? 
(7] A: This is from when I shot March 3 I st of '96. 
(81 Q: And what are we about to see? 
I~ A: They are preparing for a feeding. 

1'0) THE COURT: Who is this now? People, someone 
I") in a kayak? " 
1'21 THE WITNESS: Yes; Two people in a kayak. 
1'3] MR. GOOD: I can get closer; Your Honor, and 
(14) 

1'5) THE COURT: I don't see any' dolphins in there. 
I'~ MR. HOGAN: Your Honor, you are going to have 
1'7) to get closer. There definitely are, and you can see 

1'8) them. 

1'9) , BY MR. HOGAN: 

(20) C: Ms. jarvis, you stated earlier that you 
~') started going to Sugarloaf Dolphin Sanctuary in 
12'1) September of 1995. In this video I'm notiCing that the 
(23) dOlphins are being fed from kayaks, obviously, there. 
~) They are coming up to the kayak, their heads out of 
(25) water and being given fish. Is that representative of 
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I') the way yori saw the Navy dolphins fed at Sugarloaf 
121 Dolphin Sanctuary the entire time you weie going there? 
(3) A: Yes. 
I') THE COURT: Do you know who is in the kayak 
151 there? 
(5) THE WITNESS:, I do believe Uoyd Good is one 
(7] of the people in the kayak. I'm not sure on the other 
(8) one. 

I9J BY MR. HOGAN: 

1'0) C: Ms. jarvis, in the 'time you were going to 

] •• ) Sugarloaf Dolphin Sanctuary between September of 1995 
1'2) and as of the release of the Navy dolphins in May, was 
1'3) there any pattern that you noticed in regards to the way 
I") the Navy dolphins were fed? 
1'5) A: Yes. They seemed to have a full breakfast" 
1'5) lunch and dinner. 
1'7) C: What made you'remember when they were fed? 
1'8) A: Because they would be fed after Sugar's show 
]'9) each time. 
I"" C: And this occurred regularly the entire time 
('2') you were going to Sugarloaf Dolphin Sanctuary? 
('22) A: Yeah, probably around eight o'clock, twelve 
(23] o'clock, fIVe o'clock· within, you know, those hours. 
~I C: Ms. jarvis, can you tell me how you know that 
('25) there are Navy dolphins being fed in that photograph or 
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(1) in that video? 
(. , 

[2J A: Because they have markings, the freeze brand. 
(3J Q: Did you see the markings when you were 
(4J simultane6usly videotaping the tape? ' 
(5J A: Yes. You can see them when they swim by and 
[6J once in a ~hile in the video. 
(7J Q: Ho",j,do you know that it's, in fact, Buck and 

(8J Luther beihg fed over the~e? 
!9J A: Well!by the freeze brands. 

(10] Q: How'do you know Jake is not there? 
(l1J A: Becahse Jake is floating on the side. 
(12J Q: Was ihat Jake you just saw floating in the 

i 
[13] water? ~ 

(14J A: Thai 'was Jake. 
(15J Q: Ms.Jarvis, there's a photograph up on that' 
(16J easel behirid me. Can you stand up there and show us On 
(17] that photograph ~here this feeding is occurring? 
(18J A: The feeding now? 
(19J Q: Yes. : 
[2OJ A: Is OC~Urring in this an,a righl here 
[21J (indicating). 
I22J Q: And during the time that you were going to 
(23J Sugarloafllolphin Sanctuary between September 1995 and. 
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(IJ A: Pretty much, yeah.And a lot of times by 
(2J himself. 
(3J Q: Ms. Jarvis, why is the sound cOming on now? 
[4] A: Well, the camera wasn't in very good condition 

; .: .', , 

(5J after a while. 

(6J 

(7J 

Q: Did it have sound problems? 
A: Yes, it did. Ii worked when it worked, and 

[8] you never knew when it worked. 
~J Q: Ms. Jarvis, is this a feeding of Jake? 

(10] A: Yes. 
[11J Q: This is a close-up vie~. Is this consistent 
(12J with the way they fed Luther, Buck and Molly? 
(13J A: The other dolphins that were out there, yes, 

(14( they would always hand·feed them. They were always 
(15J around the boat and always hand-fed. 
(16J Q: Thank you. 
(17] IIfs.Jarvis, what are we seeing here? 
(18J A: Okay. This is videotape I shot. 
(19J MR HOGAN: I believe the date will become 
[2OJ evident in a second, Your Honor. 
(21J THE WITNESS: Yes. I think it's April 10th if 
(22J I'm correct. 
[23J BY MR. HOGAN: 

[24J May 23rd,I996, where was the feeding that you observed? ' [24J Q: What vantage point are you afthere? Where ' 
) [25J A: Feedings I always observed are right here in [25J are you standing? 
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(IJ this area (indicating). 
(2J THE COURT: Just describe it in words. What 

\ . 
(3J do you mean nght here? 
(4) THE WITNESS: In this area, you can't get past 
(5) here. This i~ the lagoon iri which the dolphin had sWam .' 
(6) (indicating). ' 
(7J THE COURT: The reponer has to take your 
(91 words do"?,, but it doesn't mean anything when you say 
(8) just here. Right in front of the hotel? • 

(10] THE WITNESS: In front of the hotel where the' 
[11] rooms are. 1,[ 
(12) THE COURT: In the deeper area divided by the 

[13J shallowarea. 
(14) THE WITNESS: Where the rooms are facing out 
[151 to the water. 
(16) MR, HOGAN: Your Honor, to claniy the record, 
(17] Ms.Jarvis is currently referring to the Agency's 
(18) Exhibit 41, .1 thought that it switched over to the neXt 

(1~ segment, bhi it has not. . , 
(20] THE COURT: Can you teU which dolphin that 

[21] is? 
(22J THE WITNESS:'yeah. Thai would be)ake. 

J(23) " . BY MR. HOGAN: 
(24) Q: Was it normal that they fed Jake separately or ' 
(25J at the end Or a feeding session with the other dolphins? 
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(1)' A: I'm down by the wall that separates the hotel 
(2) from their lagoon. There would be a wall facing out 
(3J towards the water. 
(4J Q: What are we seeing here? 

A: This is footage I shot April IOtb. (5) 

(6) 

(7J 

Q: And what's getting ready to happen here? 
A: They are preparing for a' feeding. 

(9) Q: Who is that? 
(9J A: That's Uoyd Good. 

(1OJ Q: Ms.Jarvis, would the dolphins gather around 
(11) like that when it 'was feeding time? 
(12) A: Yes. 
(13J THE COURT: How many dolphins are there now? 
(14) There are three right there? 
(15] THE WITNESS: Three right in this area .. 
(16) THE COURT: And the other one? ' 
(17] THE WITNESS: The other one is back by itself. 
{18] THE COURT: How about Sugar, he is in another 
(19) pen? ,; 

(2OJ THE WITNESS: Sugar is in another pen. 
(21) BY MR. HOGAN: 
[22) Q: Ms.Jarvis, can you 'explain for the Judge 
[23J where on the photograph up there Agency's Exhibit Number 
(24) 41 Sugar's pen would be if it were pictured in that 
[25] photograph. 

Min-U-Script® . (7) Page 541 - Page 544 



, February 10, 1999 

Page 545 

(I] A: Sugar's pen whiCh is not in the phot~graph 
(2] would he back right here separate fl;om in this area 

I 
(3] (indicating). . 
('] THE COURT: You needn't take the background 

('] noise in here. It's not audible. 
16] Let the record show there is sonie .sound on the' 

I ,. . . 

(7] video, but it's not audible. ';ou reaUy can't hear it. 
('] So I'm not going to • I am nen taking notice of that 

19] sound because it's reaUy not audible. 
BY MR. HOGAN: ('OJ 

Q: Ms. Jarvis, Sugar's pen as we call it, he~ , (111 

('2] area, was it fenced off! , 

(13] A: Yes. 

(141 

1'61 

Q: She couldn't come in withthe 'pther dOI)Jhins? 
A: No, There was a fence that ran -along from one 

(16] end to another underneath ~ bridge". , 
(17] THE COURT: Is there a feeding that takes 

(18] place here too? 
(19] THE WITNESS: Yes. 
(20] BY MR. HOGj\N: 

(2'] Q: Ms. Jarvis, do you know what are in tho~e 
(22] coolers? 
(23] A: Yeah. That's their food. 
(2'1 Q: Who is that gentleman if you know? 
(25] A: That was Jerry there, the maintenance man. 

I') Q: The maintenance man where? 
(2] A: For Sugarloaf Lodge. 
(3) Q: Does he go Out and feed th~ dolphins? 

I'] A: Yes. '. 
IS) THE COURT: So essentially, this is 
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(6) entertainment for the guestS at the lodge? Is that what 
(7]~W " ' 

('] THE WITNESS: This is what they would do every 

19] day. , 
(10] THE COURT: And the guests wouldbe able to 

[11J see it? 
(12] THE WITNESS: Yes. 

- BY MR. HOGAN: [131 

("] Q: Ms. Jarvis, did the dolphins recognize those 
(161 coolers that we saw? I don't know iliat you would know 
(16) that, but did they become more excifed: when they ,saw 
(17] those coolers come down the dock?".. " 
(18] A: Yeah. Oh, abso)utely. They know when feediitg 
(18] time is. You know, like a dog or, a pet,.they know when 

(2Oj it's time to eat. 
(21) Q: Is that little girl in the water?, 

(22] A: Yes. , 
(23] Q: Is that right next to the doIphiJ1S? 

12') A: Yes. 
(25] Q: Is that in betWeen the dolphins and water? 
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(I] A: Yes. She is sitting down by the water, and 
(2] there's no fence at that point. 
(3] Q: Ms.Jarvis, to clarify, they are a little far 
(4] away in the video. C~fl you show Your Honor where they 
('] are in the picture, where they are feeding right now. 

(61 A: They are in the back of the hotel to the, side 
(7] of the hOlel.There's a lagoon that runs on the side. 
I') They are located right here by this fence (indicating). 
(9] Q: Are they in front or back of that fence? 

(10) A: They are in front of that fence. 
(11) Q: And again, we are referring to Agency's 

(12] Exhibit Number 41. 
1\3) Ms.Jarvis, what's that music in the 

("] background? 
('5] ,A: They had opened a bar. 
(16) Q: Can you show His Honor where the bar is in 
(17] relation to where the dolphins· the tape we just saw. 
lIB] A: It's on the side of hotel rooms right by the 
(18] lagoon. It's a tiki area. 
(20J Q: Ms.Jarvis, what are we seeing here? 
(2'] A: This is footage I took on April 22nd. 
(22] Q: Can you tell me what this is that we are, 
(23] looking at? 
(24) A: That's the lagoon to the side of the hotel. ,/' 
(261 Q: Can you point that out in the Exhibit Number 

'-.... 
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I') 41 for His Honor. 
I2J A: Sure. That's the area on the side of the 
(3] hotel (indicating). 
(4] ,Q: Ms. Jarvis, I have what's been marked as 
(S) Agency's Exhibit Number 42. Is this photograph 
(6) representative of the, area that you are viewing right 

m now? 
('] A: Yes, it is. It's facing down from the back 

19] out towards the open water. .. 
(10] Q: And what are those that we see, the fences? 
(II) A: That'S the fences that are separating ,the 
112] lagoon. 
(13) Q: Ms.Jarvis, can you tell me what this is? 
(") A: This is footage I shot on April 23rd. 
(IS) Q: Of what year? 
(16) A: That was 1996. 
(17] Q: What's going on here? What's this guy doing? 
118] A: Well, this guy is running up to the dolphins. 
('9] Q: Where in location to Sugarloaf Lodge is this 
(2Oj gentleman in the boat? . 
(21( A: I am standing at the time with film on 
(22] Sugarloafproperty.Tl)ere's a marina right there. \.. 
(23( Q: How far would you say that boat is right now 
12') from the corner of Sugarloaf Lodge and,property that you 
(25) are standing on? 
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11] Q: Is that someone that you recognize that worked (I] A: I would say probably about thirty yards. 
~ [2J Q: Is tI1a,t boat outside of the enclosure pictured 
..... (3] in the photograph? . 

[4J A: Oh, absolutely. 
(5] THE COURT: Would you go up to the picture of 
[6] the hotel a'nd just point out where you think that boat 

I ' 
(7) is now. r , 
[.] THE WlT,NESS: The probJemwith this picture is 

[9] the other half of the hotd is not shown which it would 
[10] he anothet row of hotel rooms Over he~e (indicating). 

(11] THE CO~RT: I see.. 
[12] THE WlT,NESS: The point is there's a canal 
[13] where they are clearly over here (indicating). 
(14J THE COURT: This doesn't show everything 

(15] then. 
(16] I BY MR. HOGAN: 

Q: What's in that canal? 
A: In that canal, that's where they have a marina 

{2] at Sugarloaf? Is that Mr. Good or anybody else that you 
~] recognize?, 
[4] A: No. He came from someplace else. , 
[5] Q: You said you were standing on Sugarloaf Lodge 
[6] property. Was there anybody from Sugarloaf Dolphin 
[7J Sanctuary trying to limit this interaction? 
['] A: No, there was nObody around. 
[9] Q: Was there anybody around at all? 

[1~ A: No.Just touristS. Very rarely anybody 
(11) around.· 
[12) Q: Do you know what that gentleman is trying to 
(13] do right now? 
[14] A: I have no idea. He was just very aggressively 
[15] diving at them and juSt swimming around and just, I 
[16] guess, trying to play with them. 
[17] Q: That wasn't shot out of sequence, was it?, 
[18) A: No. He went back to get his boat and brought 

(19] over there: (19] it back because it drifted away, and it's s~ running. 
[20] Q: Is thiS marina open for the public or (2~ THE COURT: Why don't you speed it up a 
(21] Sugarloaf I,odge gue~ts'onJy, or how does that w~rk?, (21] little. This is pretty much repetitive. 
[22] A: No, that was open to the public. Boaters [22J MR. HOGAN: I think this is pretty much the 
[23] would co.rie and go. They also rented boats out of there (23] end of this tape, Your Honor· not the end of the tape, 
[24] as fur as I ~now. ' [24] the end of the segment. He is driving off. 

~ 
~[2~5]_..:Q~:..cD,::o~y~i:,~u::.k~n~o:.:w:...:w:.:h:::a~t~d~o::!lp!:h::i::n:::s.:th:::o::s:::e:.:a::re.::.,? _~-'-___ ; [25] BY MR. HOGAN: 

(I] 

{2] 

(3] 

~] 

(5] 

A: Thos~ are the Navy dolphins and MoUy. , .' ' , 
Q: Which ones? 
A: That's Luther and Buck and MoUy .. 
Q: How 'do you know Jake is not out there? 
A: Well,Jake is floating on the otherside of 

[9] the hotel. , 
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[7J Q: Did you identify these dolphins simultaneously 
[8] at the time, you shot the video by the freeze mark? . 
[9] A: Yes,I' did. 

[10] Q: For the record, do you recall what these 
111) freeze brands were? 
(12] A: I beli~ve one was a star and a hean. 
[13] Q: Thank you. 
(14] What's gofug on now? 
(15] A: He j~ped m the water to swim with. them, wit,h 

(16] the dolphiits. 
[17] Q: Is that boat motor still running, or can you . ~ . 
(18] teU? 
(19] A: Yes, the boat was still running, 
[20] Q: Is that brown that we are seeing S,!garloaf 
[21] Lodge pro~etty? 

~ (22] A: Yes, it is . 
... 123] Q: How:far would you say that swimmer is from the 

[24] lodge property? 
(25] A: Fifte~n yards. 

[I] Q: Ms. Jarvis, what are we seeing here? 
{2] A: This is footage 1 took on April 25th in Key 

131 West. 
[4] Q: What day of the week was that? . 
[5] A: That, Ibelieve, was on the.Saturday. 
[6] THE COURT: May 25th in KeyWest you said? 
[7] THE WITNESS: Yeah. 
[6] 

[9] 

(101 

THE COURT: Not at Sugarloaf? 
THE WITNESS: No. 

SY MR. HOGAN: 
[11] Q: Where are you at? 
(12] A: I'm on Nonh Roosevelt where the Key West 
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(13] Yacht Club is right across by where th,e Burger Kin~ is 
(14] on Nonb Roosevelt. 
(15] Q: What are we seeing here? , 

('6] A: The gentleman in a paddle boat With a little 
[17] boy. 
("] Q: Is there a dolphin in the water out there? 
(IOj A: Yes. 
[20] Q: Do you know what dolphin that is? 
(21] A: That was Luther.; 
(22] Q: How do you know it was Luther? 
[23] A: He had the freeze brand on his fin. 

, (24] Q: What's the dolphin doing? 
(25] A: He is looking for food. 
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I'l a: Do you know what kind of food he is being fed? ' 

~] A: Yeah. It was baUyhoo'. 
IS] a: What kirid of fish is that? 
I~ A: BaUyhoo is bait fish that the fishermen use 

(7] when they go out fishing. 
18] a: How do you know that's what he was feeding 

I~ him? 
I'~ A: I had asked him. " 
[11] Q: Did then: come a time when you asked that 

1121 gentleman to get on his paddle boat so you could shoot a 
I'~ little closer and see the dolphin? ' . . 

1"1 A: Yes. 
1'51 a: MS.)arvis, are you aware of when , in relation 
1161 to the release this was sliot? 
117( A: Thiswas two days after. They were released 

1'61 on the 23rd. 
I'~ THE COURT: May 23rd? . 
~ THE WITNESS: May 23rd. 

(2'] BY MR. HOGAN: 
(22] a: What is the body of water that me dolphin is ' 

(23] in right now? 
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1'1 

(2] 

A: Constantly back and forth. 
THE COURT: Whai day of the week was that, do 

13] you know? 
~I THE WITNESS: That was on a Saturday. 
IS] THE COURT: Saturday? 
I~ THE WITNESS: Yes. 
I7J BY MR. HOGAN: 
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18] a: Ms.)arvis, do you know why there was a break 
(9] in'the tape right there? " 

1.0] 'A: Yeah.! had a problem with the fllm that it 
[11) was bouncing up and d~wn, and it eli,dn'l come out very 

1'21 weU. 
1'3] MR. HOGAN: Thank you. Your Honor, I am going 

1"1 to foISt-forward through. 
1'5] BY MR. HOGAN: 

I'~ a: Ms.Jarvis, at some point 'on Saturday did you 
1'7( get on a boat? 
I"] A: Yes, I did. 
{UI) 

120] 

(2.] 

a: After the paddle boat, I mean? 
A: Yes. I got on that boai right there. 
a: Is the dolphin inieractirig with that boat 

(22] right now? 
(231 A: Yes, it was. 

(2'] A: That's at the Key West - between the Key West (2.] a: You are obviously not on that boat? 

~(2s~]~M~a~n~·n~a~an~d~Ga~rn~·~so~n~B~igh~t~._· _______________________ 1~(2=~~~A~:~N~o~,~I'=m~n=o~t~. ______________ ~ ________ ~ ____ ~\, 
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(II THE COURT: That's that body of Water right 
(2] off Palm Avenue out here by the Navy? 
I'l THE WITNESS: Before that. It's a yacht club 
~I as you come around the turn on North Rooseveit right on 
IS] the right-hand side there before the Navy. before the 
(6] bridge.' . " , 

(7] BY MR. HOGAN: 
18] a: Did you say earlier it was directly across the 
(9] street from some business? 

1'0] A: Burger King. 
I"] THE COURT: Across the street from Burger 

1'21 King. 
1'3] THE WITNESS: Yes. 
[t.] MR. HOGAN: Your Honor, there's morc 'on this 

I • 

I'~ tape. Would you like me to speed up this paddle boat? 
1'61 THE COURT: Yeah. I can look at it later. I 
1'7( just want.tO get an idea of it right now. 

1'8] 

1'0( 

~ 

(21] 

BY MR: HOGAN: 
a: What is that area over there? 
A: That would be the yacht club: 
a: Is that a gas pwnp that we just saw at the 

[22] marina? 

(23] A: Yes, it was. 
(2'1 a: Boats come in and out of there to flU up 
(2S] their tanks? 

111 a: Did you know the man driving that boat? 
(2] A: No, I didn't. 
131 a: How did you get on the boat? 
(4] A: I asked. 
I~ , a: What vantage pOint are you shooting from 
16] here? Are you on the paddle boat now? 
I7J A: I am still on the paddle boat. 
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18] a: The dolphin was sWimming right up to the boat' 
(91 in the marina there? 

1'0] A: Yes, from boat to boat. 
!"] a: Are you now on the gentleman's boat that we 
1'2) were just talking about? 
1'3] A: Yes, I am. 
I"] Q: And is that Luther? 
[1S) 1 A: Yes, it is. 
1.61 THE COURT: I JUSt want the record to show 
!'1i that we are riot going to t:lke down the video language ' 
118) there because it's too difficult to understand. 
1'9] BY MR. HOGAN: 

1"'1 

(2'1 

a: Is diat a shot of the free2e brand there? 
A: Yes, it was. 

{Z1] a: Ms.)arvis, at this point in time on Saturday '-. 
(23] when you are shooting, is there anybody from National 
(2'] Marine Fisheries Service, the Navy, Dolphin Research 
(25] Center standing on this boat with you viewing this 
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1'1 animal? 
~ [2] A: No. 
.., 131 Q: Was ~nybody around? 

141 A: No, nobody was around. ' 

151 Q: Are there people watching, though? 
['I A: TIle4 were people watching. I don't know who 

[7] they were: 
1'1 THE COURT: Are you affiliated with any of 
(9J those orgahizations, the Dolphin Research Center or-the 

! ' 
(10) Government? 

, 

["I THE WITNESS: No. 

1'21 

['31 

[1.] 

115] 

{1S] 

['~ 

THE COpRT: Or the Navy? 
THE WITNESS: No. , , .. 

i BY MR. HOGAN: 

Q: Whofis that? 
A: TI,at Was a drunk guy off the side. , 
Q: Is he ,in a boat, or was he coming off of the , 
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1'1 Q: Is the dolphin in this channel? 
[2] A: Yes, he is . 
131 Q: So does that bulkhead that we are seeing there 
141 make up the channel on one side Of it? 

[~ A: Yes, it does. 
1'1 'Q: What's Luther doing now? 
[7] A: He is riding with the boat. 
IBJ Q: Did Luther follow boats in and out of the 
~J channel th'ere? 

I'OJ A: Yes, he did. 
I"J THE COURT: Is there a dolphin there? 
['2] THE WITNESS: Yes. 
1131 THE COURT: On the pon side here. 
I"J THE WITNESS: Right. WeU, yes, pon side. 
I'SJ THE COURT: Up near the boat. 

I'OJ 

['~ 

MR. HOGAN: That's it. 

118) street? [18] 

(Whereupon,the videotape was concluded.) 
MR: HOGAN: Your Honor, I have no funber 

['~ A: He was on a boat, went and got'some beer with ['91 questions for Ms.)arvis at this time. 
~Ol his buddie~; and they were just sitting on the side ~I THE COURT: Okay. 
~'I watching then decided he wanted to go swim with them. ~'I MR. HOGAN: I would like to offer this into 
/221 Q: Can ~ou see the gash at this time? Did you !22l evidence, however. 
[231 sei: the ga~h? ' . 1231 THE COURT: Okay. What exhibit number do you . ~~~~. .~~~ 

j ~~s~I_.:T~H~E:.:C:.O=U.::R~T.:..: -.:.W:..:h.::e::r.::e.:..? _______ ' .' ___ '-____ [251 MR. HOGAN,: That's Exhibit Number 43, Your ' 
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MR. HOGAN: Can I rewind real quick, Your [11 

(2] Honor?' 
131 THE COURT: I didn't see what you are talking 

141 about. 
I~ THE WITNESS: It may be coming up in this 
['lone. It wo~ld be on his right side'right there 

[7] (indicating). 
BY MR. HOGAN: " . 1'1 

~I Q: Was it hard to see through the water there? ' 
1"1 A: With :the camera, it was hard to see, But ' , . 
1"1 there was no doubt that there was a gash there .. ' 
1'21 Q: And this was again Saturday, May 25th? 
I13J A: This is all Saturday, May 25th. 
1141 MR. HOGAN: Would you like me to fast-forward, , 
I"J here a little, Your Honor? 
1''1 THE COURT: Yes. Yes, fine. 
['~ MR. HO~AN: I am trying to get to the next . 

l., . 

[181 pertinent s'ection' or more peninent section of this. 

['~ BY MR. HOGAN: ' , 

[20J Q: Ms.)irvis, where are you filming from now? 
~'J What vanqge point are you in relation to the marina? 

~ [22] A: I am in the channel at that point. , " . 
.. [23J Q: Whe"" does the channel lead to? 

~4J A: The channel is how all the boats get out to 

[2SJ the open Water. 

[1J Honor. Your Honor, we have another videotape 
[21 immediately foUowing this witness. 
131 THE COURT: Oh, you do. Okay. Let's finish 
[4] with this wimess first then we will take a break. 
[51 AU right. Mr. O'Barry, do you have any 
['I questions of this witness? 
[7] MR. O'BARRY: Yes, I do. " 
IBI ' . '" , CROSS EXAMINATION 

~I BY MR. O'BARRY: 

{'OJ 

[11] 

('2] 

Q: Is it Ms.)arvis? 
A: Mrs. 
Q: Mrs.)arvis, the disturbing video you first 

(13) showed you shot at Sugarloaf. What you described as the 
[14) Sugar/oM Sanctuary was taking place here, correct? 
1151 A: WeU, it depends which' pan of the segment you 

{'OJ are-
('7J Q: Well, somewhere in this general area, 
('B) somewhere here we will say? 
1'8) A: Okay. 
~I Q: Give you a great scope - and even out herein 
(21) the ocean. 
!22l Are you aware that the Sugarloaf Dolphin 
(23) Sanctuary is actuaUy back here behind this fence, and 
(24) this is the Sugar/oaf Motel? 
(25) A: Yes. 
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(1( Q: When you shot that f'lotage, you saw a guy with 
(2( a beard you identified asjerry, the maintenance.~n? 

(3] A: Yes. 

~) Q: Do you know Jerry? 

(~ A: ] have seen him there often. And ] was told_ 
(~ that waS jerry, the maintenance man, whenever] was 
(7J there.And he called himself jerry, th,e maintenance 

(8) man. 
(9J Q: Do you have any idea why he was feeding the 

(10) dolphin? 
(11) A: He did that also. 
(121 Q: Do you know that at that point in April of 
(13) 1996 the entire Staffhad been fired? 
(14) A: No, I didn't really know anything about that. 
(1S) Q: Did you know I left also and wasn't welcomed 

116J there? 
(1~ A: I didn't know who you were. _ . 
(18) Q: Oh. Well, I wonder if you know how angry.it 
(19) makes me feel and depressed to sit here and b~.lumped 
(2OJ together with that. 
~1) Of course, you don't know. And I withdraw 
~ that question. But that's all I have. 
(23) THE COURT: Okay. Mr. Good. 
(24) FURTHER CROSS EXAMINATION 

~ BY MR. GOOI:!: 
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(1) Q: Ms.jarvis, do we know each other? 
(2( A: No. 
(3] Q: We have never met? 
(4) A: No. 
(5) Q: What is your experience with dolphins? Do you 
(6) have any? 
(7J A: I would go down and watch. 
(8) Q: Did you ever go to the sanctuary and not see 
(9J them be fed in a normal manner? 

(11l) A: I noticed that there was a schedule for them 

(11) to be fed. '-, 
(12) Q: So every time you went there you saw them 

(13) being fed? 
("] A: If I went down at that hour ,for feeding time. 
(1~ Q: Yeah. Okay. Thank you, ; , 
(16] How often did you go down there? 
(1~ A: Well, I would go down up ,to three times a 
(18) week. 
(19] Q: Three times a week. Quite often? 

(21l) A: Yes. 
~1) Q: What do you do for a living? 

IN THE MAlTER OF: 
RICHARD 0' BARRY, ET AL 

(1) So you were there quite often. You referred 
~) to Sugar as his; is that correct? 
(3) A: Meaning? 
(4) Q: You said Sugar is in his own pen? _ 
(~ A: Had a pen on his own, yeah. 
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(') -Q: You went there quite often, and you know what 
(7J was going on at Sugarloaf Dolphin Sanctuary yet you 
(8) don't know that Sugar was a girl? 
(9) A: Yeah, she was a female from what I gather.] 

(10) would go and watch. I didn't pay panicular mind to who 
{11] was who. 
(12) Q: But you seemed very cerrain about who was who 
(13) this whole testimony. 
(") A: Well, that was obvious. 
(1~ Q: Sugar was there for 29 years, and you didn't 
(16] know she was a girl? 
(1~ A: I didn't pay much attention. 
(18) Q: You didn't pay much attention. 
(18) When Your Honor had asked you if it was 
(20) entenainment behind the lodge there, Sugar's show was 
[21] entenainment. correct? 
(22J A: Yes, it was. 
(23) Q: But when we fed the dolphins, we swam with the 
(24) dolphins all the way down to the other end ofthe /" 
~ lagoon; do you recall? 
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(I) A: At that time,.yes. . 
(2) Q: So actually, people that were standing around, 
(3) they couldri't see what we were doing there? 
(4) A: They watched from where they were. 
(5] Q: It was a far distance? --
(6) A: Normally, it was in the center. 
(7J Q: It was no show, though. It was just a 
(8) feeding, correct? 
(9J A: Well,you had stated that earlier that that 

(10) would be the best show to see was berween feeding times. 
(11) Q: Berween feeding times? 
(121 A: Yes. 
(13) Q: We weren't feeding them. The dolphins would 
(1.J play by themselves and jump and not be 7-

(IS) A: That was after feeding times when they had a 
(16) lot of energy. 
(1~ Q: Would you sit and watch and watch them doing 
(18) what they do when they are not being fed? 
(19] A: Yes. 
(20] Q: They weren't a show fqr the hotel guests? 
(21) A: No: 

(22J A: Right now? ' _ (22J - Q: Not a formal show like Sugar used to do? 
~ Q: Yeah. (23) A: No, they weren't. 
~4) A: I work at a concrete block plant. (24) Q: Who is the little girl in the video that you 
(2~ Q: You work at a concrete block plant. (2~ say was the little girl by the edge? 
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(1( A: That happ~n~d to b~ my daughter. 
(2] Q: And you felt it was saf~ for h~r to be down 

(3J the~ on the ~dge? 
~J A: No. I would constantly pull h~r back up. 

(SJ Q: She was your daughter; you we~ right the~? 
(6J A: I was right tllere. 

(7] Q: Do you ~caU asking that on~ woman . sh~ 
(.J mentioned sh~ was having a beer; she was drinking a be~r 
(9] in the video. I couldn't hear it too well. You asked 

(10] h~r to ~p~at what she said? 

(11J A: Uh-huh. 
(1~ Q: Why did you ask h~r to repeat that? 

(13J A: Because I wasn't su~ what sh~ just said. 
("J Q: So you were making a film; it was important to 

(15J know what someone had said on the film? 
(16J A: No. I had someon~ else behind me talking to 
(17] me too. 
[lSI Q: Why :Were you trying to record what this woman 

'( 
[19] said? 
(2OJ A: Actually, I wasn't. It just happ~ned. 
~lJ Q: Why did you ask h~r to rep~at it almost for 
(221 the ~cordiYou didn't hear it ciearly enough? 
(23J A: Btcause she was talking to me, and someone 
~4J else was talking to m~, and I ask~d h~r to ~p~atthat. 
(2SJ MR. HOGAN: Your Honor, I obj~ct.This is 

(lJ ~ally irrelevant. You have already stated you will 
(2] take the au~io portion of the tape. ' 
(3J THE COURT: All right. 

(.J BY MR. GOOD: 

(5J Q: You spent a lot of tim~ at the sanctuary. You 
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(6] w~~ there quit~ often. Th~n you followed th~ dolphins 
(7] wh~n th~y"v~r~ comingandgoingoutofth~sanctuaryand 
('J using the bay, so you took an interest beyond just going 
(9] to see Sugar and se~ing th~ feeding after the show; is 

(lOJ that correct? 
[11J A: Yes, i~ is. . 
(12J Q: Then you foUow~d th~ dolphins down to Key 
J13J West, and you followed them - you took an inte~st the~ 

("( as well? ,. 
Jl~ A: Ri&bt: 
J16J Q: And you got in boats, and you reaUy took a 

[17] great inter~st in this? 
(18J A: Y~s. Ii was becoming very inte~sting. 
(19] Q: We~ you th~r., on behalf of anyone? 
(2OJ A: Rick Troutat on~ pointfrom th~ Marin~ Mammal 
(21J Conservancy had mentioned that h~ was asking people if 
(22J they would go and just ch~ck on th~m and se~ how th~y 

-.J (23J we~ doing since Ii~ wasn't aUow~d on property. 
(2'J Q: So you w~~ the~ on behalf of Rick Trout? 
(25] A: W~U, i would go down as weU, t~U them what 

(lJ I saw. Then I decided I couldn't explain things so I 
(2J just decid~d to vid~otape it. 
(3J Q: Then you would give him the videotape? 
(4J A: I would let th~m se~ th~m. I didn't say I 
(SJ would give them it. 
(6J Q: How did the Ag~ncy ~ceive th~ videotap~? 
(7] A: I gave it to th~m. 
(S] Q: Was that Rick Trout's idea to giv~ th~m th~ 
(9] videotap~? 

(10J A: No. They caU~d me up. 
(11J Q: So Rick Trout not only called them, they 
(1~ called you? 
(13J A: I don't know. 

(14J MR. HOGAN: Your Honor, sp~culation. 
(15J MR. GOOD: Your Honor, I am trying to 
(16J ascertain how the Agency rec~ived these tapes. 
(17] THE COURT: You can ask her. She said sh~ 
118) dido't know. 
(19] BY MR. GOOD: 

(20) Q: You don't know how we are seeing these tapes 
~lJ today? 
(2~ A: I got a phone call from Bob Hogan. 
(23J Q: Bob Hogan called you? 
(24J A: Yes. 
(2SJ Q: He understood that you had these tapes in your 
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(lJ possession? 
]2J A: Y~s. 

(3J Q: You don't know how Bob Hogan found out these 
(4J tapes were in your possession? 
(5J A: No. 
(6J MR. GOOD: Can Bob tell m~? I suppose not. 
(7] Your Honor -
('J THE COURT: We hav~ this witness on th~ stand 
(9J now. Let's finish with this witness. 

(10J MR. GOOD: Yes, Your Honor. I hav~ no further 
J11J questions, Your Honor. Thank you very much. 
(12] THE COURT: Mr.O'Barry? 
(13J MR. O'BARRY: I forgot on~ question. 
(14J THE COURT: Go ah~ad. 

(15J FURTHER CROSS EXAMINATION 

(16] BY MR. O'BARRY: 

(17] Q: I just wo'ndered if you are awa~ tllat when you 
(18J shot that video at Sugarloaf that I had contacted APIDS 
(19] and also th~ National Marin~ Fish~ries S~rvic~ and ask~d 
(2OJ for their help to get this under control? 
~lJ No, you wouldn't know that. 
(22] A: I don't know anything about any of that. 
(23] Q: Do you know that th~y didn't help and wouldn't 
(24J help? 
(25] No, you probably don't know that eith~r so I 

-
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['[ withdraw that question. 
~[ THE COURT: Redirect. 

(3) REDIRECT EXAMINATION 

~) BY MR. HOGAN: 

(5) Q: Ms.)arvis, did anyone ever ask you to take 
[') your videot:lpe to Sugarloaf Dolphin Sanctuary and tape 
[7J what was going on there? 
[') A: No. I did that on my own. 

, ;0' ; 

(9) Q: You st:lted whe'n Mr. Good was questioning you 
['~ that you dido't pay anention to the dolphins when he 
[11) was questioning you about Sugar and not knowing whether 
,,2) or not Sugar was a girl. Could you teD by looking at a ' 
,,3) dolphin whether it was a boy or girl? , 
11-4) A: No, you can't. . ' " 

"S, Q: You couldo'tl 
'''I A: You have to be close up to see; BasicaUy, 
[17] when-
,18) Q: Did you know the names of aU the dolphins 

'''I there? 
[2OJ A: Yes. 

Q: Did you know the sexes? 
A: Yes. 
Q: Based on what? 

. ! . 

~1) 

J22I 

)23) 

)28) 

~) 

A: Based on what I have been told. 
THE COURT: Mr. Hogan, ~nything else? 

") MR. HOGAN: Yeah. 
BY MR. HOGAN: ~ . 

(3) 'Q: Ms.)arvis, the other point that Mr. Good 
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[4) brought up was on the audiot:lpe stuff, was that a st:lged 
[~ present:ltion; or did you just not hear the wormn when ' 
[6J she said something to you? . 
[7J A: No, there was nothing staged about any of 
") this. I just did not hear. 
(9) ' Q: And you asked her? 
[1~ A: And I just asked her to repeat herself. 
[11) Q: Thank you, Ms.)arvis. 
[12) THE COURT: Thank you very much, Ma·am.You 
,,3) may step down, and you may leav~ if you wish. 
(1.4) 

''S) 
[16) 

THE WITNESS: Thanks. , ' 

THE COURT:, Let's just take,a short hreak. 
MR. O'BARRY: Your Honor, before we do, J 

[17] wonder if I could - there are two witnesses here 'that I. , 
118) asked t~'be here. And I know that you have' laid OUt th~ 
[19) 'schedule for ~odaY. It's not' possible to hear them, but 
[201 I would like to introduce them. Shaney 1'rey and Gary 

,~. . 
)21) Nelson. 
J22I ' THE COURT: Please stand. What are their 
)23) names again? 
~) MR. O'BARRY: This is Capt:lin Gary Nelson, and 
~~ Shaney Frey is the second one. She. is the freelance 

[1) journalist and writer who is writing a book about 
' ~ Sugarloaf and was there the entire time as a witness to 
(3) what went on. I wonder if they could speak, and it will 
[4) be very brief, both of their testimonies, fifteen 
[5) minutes probably tomorrow morning. 
[" THE COURT: Okay. Tomorrow. 
[7J MR. O'BARRY,: Yes.Also the owner of that 
[') marina that we saw yesterday, those are the only three 
[~ people that I would like to have sworn in and give their 

[1~ point of view. 
[11) THE COURT: Okay. 
"2) MR. O'BARRY: Thank you, sir. 
"3) THE COURT: I think it would be probably in 
"4) the afternoon probably just to be so.they won't come 
(16J unnecessarily. So if you will come tOffi<?rroW afternoon, 
[16) we will make every effort - I will make every effort to 
[17] make sure you get on. 
[18) Okay. Let's take ten minutes, then we will 
"9) begin again. 
[2OJ (Whereupon, a short break was taken.) 
[211 THE COURT: We will go back on the record. 
~2) Mr. Hogan. 
)23) MR. HOGAN: Yes,Your Honor. We are caUing 
1241 Paula Flanagan to the st:lnd .. 
(25) THE COURT: Ms. Flanagan, please come 

\... 
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[I) forward. If you will come right up here, I will swear 
I2l you in. 
(3) (Whereupon, Paul~ Flanagan, having been first 
[4) duly sworn by the)udge.was ~xamined and testified as 
[5) follows.) , 
[61 TH~ COURT: Please come forward, Ma'am. If 
[7J you would, speak right into that mike. Move it around 
[" if you need. '. 
~, Go ahead, Mr. Hogan. 

'10) DIRECT EXAMINATION 

[11) , BY MR. HOGAN: 

['2) Q: Good morning, Ms. Flanagan. 
,'3) A: Good morning. 
[141 Q: Could you please state your name and speD the 
[151 last name for the reponer. 
[16) A: Paula Flanagan, F·L-A-N-A-G-A-N. 
[17] Q: What's your occupation, Ma'am? 
l18] A: I am senior trainer at the Dolphin Connection .. 
"0) THE COURT: Senior what? 
)20)' , rHE WITNESS: 5e.nior trainer. 
(21) BY MR. HOGAN: 

(22) Q: Where.is that located? \_ 
)23) A: Atthe Hawks Kay Resort on Duck Key. 
(28) MR. HOGAN: Your Honor, Ms. Flanagan's 
[251 testimony here today is simply to introduce .: videot:lpe 

• • • • • • -. O r 
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1'1 that was shot. The purpose of this videotape is clearly 
I~ the audio j!,.,rtion of the videotape . I will PUt a mike 
/3J up here to~the thing. . . rl , . , 

141 THE COURT: Okay. , 
IS] MR. HOGAN: There is reaUy nothing to see on 

1'1 the tape a~ you will see. 
I7l THE COURT: Okay. We will put the mike right · 

18] on there. . 
~] BY MR. HOGAN:. 

1'0] Q: Ms. Flanagari, have you had an oppontinity to 

1"1 review the' tape that we have marked as Agency's Exhibit 
i ,. , 

1'21 Number 44, I believe? 

1'3] A: Yes. i . 
1'4] Q: Did you shoot thiS tape? , 
1'5] A: Yes, l idid . 
I"] Q: Do yOu know when about YOll sliot this tape? 
1'7] A: I beli~ve it was April 3rd: . 

1'1 somebody .. It is a violation if you are over the 
12] telephone. 
~I MR. GOOD: It isa violation of good taste if 
~] you agree. 
1'1 MR. O'BARRY: I would like to objeCt to it for 
I~ the record. " ' .' 

~ . \ 
I7l THE COURT: You certainly may object to it, 

18] but we are going to hear it. " . 
/9l MR. HOGA~: Your Honor, just to clarify th<; 

1'0] record, prior to seeing this tape,l .was to going ask 
I"] Mrs. Flanagan afterwards. 
1'2] BY MR, HOGAN: 

113] Q: Mrs. Flanagan, was there additional tape 
1'4] before this footage? 
I"] A: Yes. 
(t6) Q: What was that? 

1'7] A: niill was of the animals swimming around in the' , 
1"1 Q: And what are we about to see? I"] lagoon . 

. . 
I'~ A: One ofthe lagoon areas of the Sugarloaf 1'9] Q: The footage we are going to see is you are 
]20] Dolphin Sa:nctuary with the anlmalsswimmingarollnd and {201 talking to Mr. Q'Barry, correCt? 
(21J One of the animals not swirruiiing. just floating on the (21] A: Yes. 

1221 surface. : I22J Q: Did'yOU think you had turned your camera off? 
123] Q: Anytliing else? /23] A: I did not realize that it was On at that time. 
(24] A: 1 was ispeaking to Mr. O'Ba!1'Y at one point. (2 .. J Q: When did you lea~n that the ca1mera was on? 

~12~5J_...:T.:.H::E:.:C::O:::U.:.R:.:T.:.: .:.F.::o:.-r.::th::.e:,.::re:,:c:,:o:.:;r.::d", y,-,o:..:":...::ar:.:e,-,g~o:...i.:..n!::g..:to=-____ ]25] . A: When I returned home and saw that the entire 

J !' ~~ 
I'] have to tak~ this down so the audio is imponam. No 
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/3J problem. ~t's have the reponer go right over. there, 
/3] and I will as well. . 

MR. GOciD: Your Honor, does it make a ~ . . . 
IS] difference if Mr. O'Barry doesn 't know he was being 
161 recorded a;~ the' time? . , , ' , . 
I7l MR. O'BARRY: Is it legal to record somebody .: , 
[B} without their permission? 
19] THE COURT: I think that kind o~ protection 

110] has some b~aring on 'interstate coriununications on the . 
. , . . . , 

Ill] telephone, !>ut I'm not sure that there is a legal 
1'21 prohibition:against recording someone. if YOll are talking 
1'31 to them or ~omething. -. . 

r .. ' ,. 
1'4] MR. O'BARRY: It seems awfuUy sneaky to me. 
I'S] 1 don't kno~ the legality. 
I'~ THE COURT: UsuaUy it's in connection with a 

1 I'n phone caU.; 
I"] MR. GO~D: There was a camcorder on but facing . 
(191 someone 's Pants ordown at the ground which means it was 
]20] running wiIPout being reaUy focused on anybody and 
(21] being used ~s a tape recording device in ~ suruptitious 

. I" . 
\>2i fashlOn. ; 

""""';/231 MR, o 'BARRY: Very sleaZY. 
"'4] THE COU.RT: I don't think there's any 
",5] violation of federal law if you are in the presence of 

) . . . . . 

I'] thing was taped. 
/3J Q: Thanks. 
/31 (Whereupon, the videotaPe was played; and the 
~] foUowing audio portion was recorded by the reponer.) 
I'] MR. O'BARRY: It's a long story. I don't wail! 
1'1 to go into' it. I am sorry. I have a problem with it. 
I7l . MS. FLANAGAN: Don't they have the choice to 
(8] come or go here? 
~] MR. O'BARRY: There is water out there. You 

1'0] couldn't release them anyhow. It's very shallow. It's 
I"] Iandlocked.There'~ a smaU channel. lfthey go out 
1'2] there, it's small - it's not an appropri~te place to 
113] release them. You can release them offshore in the deep 
1'4] wate! in the Gulf of-Mexico. 
1'5] MS, FLANAGAN: But that guy is not doing 

I'" good? , 
]17] MR, O'BARRY: No. 
,,8) MS. FLANAGAN: Who is that? 

119] MR. O'BARRY: That's Jake.Jake is not doing 
]20] good.Jake ~. sunburned. ' . 
12'] MS. FLANAGAN: What's wrong with him? 
I22J MR, O'BARRY: We don't .know. He def"mitely is 
/23] lying on the surface of the. water like that, we know by 

'. ]24] the end oflbe, day hewill be seriously sunburned. 
]25] MS, FLANAGAN: Does he have a mark on his 
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[I] 3().something years. The problem is in this place you '[i) side? 

(2) MR. O'BARRY: Those are Bight marks probably 
(3) from fighting with Luther. 
~] MS. FLANAGAN: The other male? 

[5] MR. O'BARRY: Yeah. They get into fights. I 

[6] try to separate them, but it's very difficult because of 
'i • 

[7] the ditection. , 
[8], MS. FLANAGAN: What do you 'mean? , 
~] MR. O'BARRY: Well;1 mean, I brought" him so ' 

[10J that we could free them if it is possible. 
[11J MS. FLANAGAN: Does he want to keef them' 
(12) here? 
[13] MR. O'BARRY: Yeah. 

{i"] MS. FLANAGAN: For the hotel? 
[15] MR. O'BARRY: Right. That seems to be the 
[16J case. They have the choice to swim out into the ocean. 
[17] I called the authorities, and I told them we are getting 
[18] out of here. '" 

[19] MS. FLANAGAN: Who is the authorities? 
~O] MR. O'BARRY: There are many of them. There . 
(21) are four or fIve agencies. It's a b~reaucratic mes~ 
~ really, , '. 
{23] MS. FLANAGAN: Government? 
~4J MR. O'BARRY: Yeah, government. About five " , 
1"25] agencies. Depanment of Commerce controls the whole 

[2] have - You go in there and you close the cage. Then \_ 
13] someone has to control them so you can take blood. But 
[4J there's no fence in there. It's really a medical -

, , . 
[5] MS. FLANAGAN: It's just floating? 

[6] MR. O'BARRY: It's j~st flq,~ting. It's become 

[7] a stage. ',' 
. . 'd 
[~ MS. FLANAGAN: You ain't see that? 
[9J MR. O'BARRY: No. That's why they should be 

[10]' back there away from people so they don't see people and 
[11] boats and hotels and cars. 
[12] MS. FLANAGAN: Dogs? 
[13J MR. O'BARRY: The habita1 -:-- They need to be<-
[14] in a place where people -
[15] MS. FLANAGAN: How long have they been here? 

" [16] MR. O'BARRY: Maybe they have been here for 
[17] about a year and a half, something like that. 
[18] MS. FLANAGAN: 'Ho,W soon co'uld they be 

I [19] released? 
'[2OJ MR. O'BI\RRY: Two of them could be released 
1"21] today, They are ready.' 
1"22] MS. FLANAGAN: Oh, really? 
[23J MR. O'BARRY: Yeah. 
1"24] MS. FLANAGAN: Which ones? 
1"25] MR. O'BARRY: Buck and Luther could be 
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[I] captive industry,They are in favor of captivity, It's 
[2] good for business, commerce. ' .. , 
[3] MS. FLANAGAN: Commerce, , ' , 
~] MR. O'BARRY: The only thing that's good for. , 
[5] It's a huge industry in Florida alone, so'they are in' 
[6] favor of the commercial. But we will get them out of 
[7] here today. 
[SJ MS. FLANAGAN: Who is a vet for dolphuls? 
[9] MR. O'BARRX: Well, there are many of them, 

[IOJ 200 of them. 
[11] MS. FLANAGAN: Do you know if somebody will 
[12] come here? , . , ' , 
[13] MR. O'BARRY: Yeah. I called a few. , ' 
[14] MS. FLANAGAN: So how do you do a chec~up,on 
[15] them? 
[161 MR. O'BARRY: You take blood. You analyze it; 
[17] They will tell you somt things, see how badly the 
(18) wounds are. 
[19] MS. FLANAGAN: I have heard so!"ebody else here 
1"2D] say that they tried to take a blood sample:butthe 
1"21] animals don't let ,them? 
~ MR. O'BARRY: Yeah, 

i"2O] 

1"24] 

MS. FLANAGAN: They shut off theit blood? , 
MR. O'BARRY: No. Sometimes they do. ililt I' 

I"2SJ have never had a problem with taking blood for 

, I 

., . 

[I] released, They are ready to go. 
[2] MS. FLANAGAN: Are they· they have ~rks on 
[3] theit dorsal fin? 
[4] MR. O'BARRY: Yeah, right, the star and the 

'r [5J hean.They are ready. They are political prisoners at 
[8] this point. 
[7] BY MRHOGAN: 

[S[ Q: Ms. Flanagan, at this point in titne when you 
[9] are walking away and'Mr, O'Barry is no longer with you, 

[10] a few seconds ago we s~w some footage; did youreame 
[11J your camera ~s on?) 
[12] A: I put it up through my eye and saw we could 
[13] see through the lens. 

'[14] THE COURT: The reponer is not going to be 
[IS] able to take this down, Why don't you wait or at least 
[16] hold up the camera. Repeat the question, would you, 

0, [17] plea~e. ' , 

[1~ (Whereupon, the videotape was paused.) 
[19] MR. HOGAN: I asked if she h:,d realized while 
1"20] she was walking ~wai' the camera was swinging to her 
1"21] side. You could See that obviously wasn't being held up 
~ to her face" if she realized whether the camera was on 
i"2OJ when it was swinging tD her Side,. 
1"24] THE WITNESS: 'Yhen it was down there, no. But 
!25] when I picked it up as I lifted it to my shoulder when 
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1'1 the boy walked up, I saw I could see through the lens" , 
J2I THE COl!RT: So you were taking this pan of it . 

~ I'll now? ~ . ', _ .. 
~I THE WITNESS: Yes. " 
15) (Where~pon, the videotape was played again; 

['I and the following audio ponion was recorded by the 

[7J reponer.) l " 
[8[ MS. FLA~AGAN: What's that? 

MR. O'BARRY: Crab. 
o 

MS. FLANAGAN: A crab? , 
MR. O'BARRY: Uh·hub. It's dead, tbough. 
MS: FLANAGAN: It is? 
MR. o'BARRY: Yeah. , 
MS. FLANAGAN: So you gave it to the dolphins. , " " 

THE COURT: Is that it? 
MR. HOGAN: That's it, Your Honor. 
(Where~pon, the videotape was concluded.) 

BY MR. HOGAN: 

J9I 

[101 

111) 

1'2i 

[13] 

(141 

(15) 

IHi] 

[t~ 

118] 

[1~ Q: Ms. FI~nagan, did you know who that little boy 

120] was? 

[211 A: No. i , . 
[22] 

[231 

[241 

~Sl " 

J 

MR. HOGAN: No funber questions, Your Honor. 
o 

THE COU,RT: Okay. Mr. O'Barry. 
CROSS EXAMINATION 

BY MR. O'BARRY: 

[1[ Q: Mrs, Fianagan, I want to introduce myself. I 
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[2[ am Rick a 'Barry, I want to"look you right in the eye , 
131 and identify myself. 
~I THE COU:RT: Mr. O'Barry, stand back over 

[5] there. 
[61 I BY MR. O'BARRY: 
[7J Q: Can I j'ust look her in the eye, and this is 

18J how you c~mrnunicate? 
['I THE COURT: You can stand over by the table. 

[101 MR. O'BAHRY: I am just offended by the way I 

[111 was being iiuerviewed like this. 
[12[ I BY MR. O'BARRY: ' 

[131 Q: Mrs, Flanagan, are you a member of the 
[141 InternatiOn~1 Marine Animal Trainers Association? 
[151 A: Yes, I am a professional member, . 
1161 Q: You pht Out a newsletter of cotlferen.ces in 
[1~ difftrent palts of the world every year? 

, 1 
1181 A: That s ,true. . 
(19} Q: In yo~r newsletter, have you ever seen my name 

[2Oj appear? 
[211 A: I don't re"call. 
~ Q: You d~m't? You read it each month every time 

""";(23J it comes in? 
[241 A: Yes, I do, 
[251 Q: And ybu never saw my name? 

February 10, 1999 

['I A: No, that I recaU. 
J2I Q: You don't recall seeing it? 
J3I Okay. Mary Lycan was here yesterday. She is 

[41 a dOlphin trainer. She is a member of !MATA also, 
(5) International Marine Animal Trainers Association? 

[61 A: Uh·huh. 
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[7J Q: Dr. Bossan spoke yesterday. He's a member of 

faJ the International Marine Animal Trainers Association; is 
191 that correct? You have seen him at the meetings and so 

[101 forth? 
(111 A: I believe so. . " 
[12] Q: Dr. RandaUWeUs is a member olthe 
[13] International Marine Animal Trainers Association, 

1'.1 correct? 
(1S] A: That's true - No, Dr. WeUs says he is not. 

(16] Q: He is not. 
('~ THE COURT: WeU, you can ask that question of 
(181 Dr. WeUs when he testifies. 
[1OJ MR. O'BARRY: I have seen him at the video· 
[2OJ at the conferences:'Perhaps he is not a standing 
{2f] member. 
[22] BY MR. O'BARRY: 
[231 Q: I just want to introduce myself formally to 
[241 you. That's aU I have. 
)251 A: Thank you. 

111 THE COURT: Mr, Good. 
i2J FURTHER CROSS EXAMINATION 

131 BY MR. GOOD: 
1'1 Q: So you' didn't introduce yourself to Mr. 
[5] O'Barry when you met him that day? 
[&1 A: No, I didn't. 
[7J Q: But you knew who he was? 
181 A: I recognized him, yes. 
[91 Q: Where is the Dolphin Connection again? 

[101 A: It's at Hawks Kay Resort on Duck Key in 

["I Florida, 
[12] Q: Isn't it located right behind a bar and 

. [13] restaurant? 
[141 A: It's part of the feson complex, 
[151 Q: Part of a reson complex. , ,, 
[1&1 It's right across this little spit of sandbar 
['11 from where the people sit and sun? 
1181 A: Uh·huh. ,. " 

1191 Q: There's a rope bridge that separates the 
]"201 dolphins from the people? 
[211 A: Pardon me? 
\221 Q: There's a little rope like we have at the 
[231 sanctuary that separates the people? 
["'I " A: That's a barrier, yes. 

"125] Q: Is there full·time security there at aU times 
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[1) watching the dolphinS? 
(2) A: There's surveillance there, yes. 

~) 

14) 

Q: There's surveillance what? 
A: On the facility. 
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[1) Q: That's when you realiZed it was still running, 
~) and you turn it back on again? 
~) A: When I could see through the lens, I realiZed 
[4) it was running there.But I didn't know it was on 

[5) Q: Cameras? [~ tape. I didn't know. 
[6) A: Dh-huh, and staff.. [6) Q: That's a little different from what you said 
[7) Q: Are these cameras hooked up? [7) initially there. Do you agree that it's different than 
(8) A: I may not be the person to ask that. That may [8) what you initially said in our first exchange about 
(9) be better presented 10 my employers. [9) that? 

[1~ Q: So you don't know if these cameras are [10) A: I believe what.Isaid was that I didn't 
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[11) actually hooked up or not? [11) realize what was on the tape until I returned home. 
[12) A: They are as far as I know. [12) Q: I thought you said that you didn't realiZe it 
[13) Q: You know this? " [13) was running until you returned home. It's no matter. I 
[14) A: (No response). [14) just wanted 10 ask you 10 clarify that. 
[15) Q: The Dolphin Connection is a small lagoon - the [15) MR. GOOD: I suppose it does matter, though, 
[16) restaurant looks out over it, and there's a bar right [16) Your Honor, actually. 
[17) there adjacent to it, then there's the big swimming area [17) • BY MR. GOOD: 

[18) there? [18) Q: Do you recall writing comments 10 National 
[19) A: It's some distance awaY adjacent 10 the [19) Marine Fisheries Service during the public display 
~O) conference center. ~O) permit process at Sugarloaf Dolphin Sanctuary? 
~1) Q: So how far? . ~1) A: Dh-huh .. 
~ A: Two hundred yards away. ~2) Q: You wrote extensive comments. I think you 
)23) Q: Two hundred yards away? )23) even submitted it 10 an attorney, did you not? 
~4) A: From the restaurant areaS, yeah. (24) A: Pardon me? 
,~,~)_..:Q::::..:.I ~g.::u.::e::ss:.y!.:o::.u::...:w:.:e::n:::t:.-o::.u::.t:.-th=-e_r_e_a_n_d_m_e_a_s_u_re_d_it_. ____ ~~ Q: Didn't you also do it through an attorney, by _ I~ __ ~~~ __________ ~ ______ ~~ __ _c'_ 
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1') Okay. Do you usually leave your camera 
121 running? 
~) A: Actually, I don't even have a camera;That 
(4) was a camera that was bort9wed. 
IS) Q: You borrowed it just to go there for that day? 
16) A: Dh-huh. 
[7) Q: And you said initially when I questioned 
18) whether or not the evidence was valid you said that you 
19) realized that it was running when you got home? 

110) A: Uh-huh. 
(11J 

112) 

Q: However, it looked.like -
A: I realized once I viewed the tapes when I was 

113) horne that it was running th.e entire time. 
114) Q: But you turned off - yap didn't rt:aliZe -the 
11~ tape just didn't run out? . 
116) A: No. 
117) Q: You didn't realiZe when you got home ~at the 
[18] tape:: just ran to the end?)'o~ didn't record.,the car 
119) seat on the way there or anything like that? 
(20) A: No. 
[2') Q: So basically, you were videotaping the 
[22) dolphins then you put it down? 
)23) A: Uh-huh. 
(24) Q: Then picked it back up again? 

~ A: Uh-huh. 

11) way of an attorney, your comments written? 
(2) .A: I'm not sure I understand. What comment? I 
13] have written to the National Marine ~everal times on 
(4) different issues. 
I~ Q: During the public review stage of our public 
16) display permit, didn't you write a comment during that 
[7) time? 
18) A: I believe I did. 
19) Q: And haven't you also'made .written complaints 

110) to APHIS and National Marine Fisheries Service? 
111) A: I would characterize them as concerns. 
[12] Q: But you have written concerns? 
[13) A: Yes. 
(14] Q: You have written these agencies many times? 
115) A: Several times; 
116) Q: And National Marine Fisheries Service as well? 
117) A: At one point I think when the animals were out 
(18] of the enclosure. yes. 
1.9) Q: I see. 
j20J You were even there for a couple of APHIS 
I2'J inspections, were you not? 
(22) A: I happened to be there one day when Dr. Cox 
[23J and Dr. Goldentire were there, yes. 
(24) Q: That was a coincidence; you didn't know
(25) A: That was a complete coincidence, yes. 
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(1] 0: You ~ecall that inspection was due to a (1] comments from the very beginning. You have asked for 

(~ complaint you made? (~ inspections. You have been intimately aware of the 
...,I \3\ A: Maybe the APHIS inspectors wOl~d be able to 13] events. Yet when you were talking to Mr. O'Barry here, 

('] answer thJi. . (4] you acted like you' knew nothing about the Sugarloaf 
(5] 0: So in'shon, you had intimate knowledge of the (5] Dolphin Sanctuary or anything that had ever gone on 
rS) sanctuary; you were following the project very closely? [6J there? 

(7] A: I wotild not say very closely, no. (7] A: Vh-huh. I.J..~ asking questions that any 

(8] 0: No? i' (8] tourist might ask. 
19] A: No: Casual observer. (9J 0: So you were then: kind of on a mission of 

(10] 0: Did you work at the Ocean Reef Club? (10] intrigue or _ 

(11] A: Yes,l!did. - , , (11] A: I was there to observe the dolphins. 
(12] 0: So yo,u were the trainer for Molly, Bogie and (1~ 0: I mean, you asked O'Barry at one point how 

(13] BacalJ? , (13] long the dolphins had been here. You had to have known 
(14] A: I was :head trainer at the facility while, I was' (14] that? 

(15] there. ]15] A: I didn't know exactly when the males had 
(16] Q: When did you lose your job? (18] arrived, no. 

(1~ A:'I transferred to another opponuniry in June (1~ MR. GOOD: That's all the questions I have, 
(18] of '94. (18] Your Honor.Thank you. 
(19] 0: You I\>St your job the day the dolphins were (1~ THE COURT: Redirect? 
~O] transferred:from the Ocean Reef Club? (2OJ REDIRECT EXAMINATION 
(21] A: I resigned from my position to take another ~1] - "BY MR. HOGAN: 

122] position. 'I ~~ 0: Ms. Lycan, was there any particular -
(23] 0: Well, your job disappeared because the ~3] A: Huh? j, - 1 ,-

(24] dolphins were no longer there? ~4] 0: I am sorry. Ms. Flanagan. I'm living in 

~(2~s]_~A~:~O:.h~,,-,t~h~'e!.-y~w:.:e::re.:::;·th~e:.:re=-aft:::::e::r~I~I::e~ft~. Y~e~s::., ~th~e:!y~ _____ ' ~5] yesterday. 
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(1) were there. 
(2] 0: You left shonly before they left? 
\3] A: I thinIi it was several months. 
(4] 0: So se-.ieral months? 
(5] A: Well, you would be able to know when they were 
(8] there. And I left in June.And they were transferred, 

(7] when? i 
(8] 0: They :were transferred August 10th. 
(~ A: Okay.'So-

(10] 0: 1994. 
(11] A: A couple months. 
(12] 0: But the end of your job at the Ocean Reef Club 
(13] coincided ~ith the dolphins leaving the Ocean Reef Club? 
(14] A: The ehd of my job at Ocean Reef Club coincided 
(15] with my opponunity to take a position-with the Chicago 

\18] Zoological Sociery. 
]1~ 0: And ~owd you have taken that job if the 
(18] dolphins had stayed at the Ocean Reef Club?-
(lOJ A: Yes, I ~ould have. 
(20] 0: You think you wowd havei 
{21] A: Vh-h uh. 
{221 0: At any rate, you have been very aware of all 
~ (23] of the events that have taken place? 

(24] A: Yes. 
~5] 0: You have written comrrients:You have written 
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(1] Is there any particular dolphin that you were 
I2J concerned about on April 3rd when you went to Sugarloaf 
(3] Dolphin Sanctuary? 
(4] A:' 'My reason for going there was to check up on 
(5] Molly who I knew from previous worn history, and at that 
('] time I noticed that Jake was acting in an aberrant 
[7] manner. 
(8] THE COURT: Now Mr. Hogan, this is redirect 
[9] examination. No questio~s were asked about that 

(10] particular dolphin on cross examination. Refresh my 
(11] recollection. I don't recall any question On that. 
(12] MR. HOGAN: Your Honor, Mr. Good brought up 
(13] the faCt that she had come there to surreptitiously view 
(14] these dolphins and interview Mr. O'Barry. I wanted to 
(15] bring out why;in fact, she went there. 
(18] THE COURT: Well, I think that range is 'a'-
(1~ little beyond it, quite frankly. This is i matter that 
(18] could have been brought up on direct examination. 
(19] MR. HOGAN: Withdrawn then, Your Honor. 

BY MR, HOGAN: 
{21] Q: Mrs. Flanagan, after you Viewed the'video when 
(2~ you got home or any point thereafter, were you a little 
(23] bit embarrassed? 
(24] A: Completely. 
(28] 0: About the way it was taped? 
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11J A: Yes, very. 
(2J Q: Why is that? 
(3] A: B~~ause it was an unusU?-l sC~l?oe on the 

~J videotape. 
(~ Q: Thanks. 
(61 One last question. Is your employer, the , 
(7J Dolphin Co~nection, are they 'in the busiiless of 
(8J readaptation and releasing dolphins to the wild? 
I9J A: At the Dolphin Connection? . 

(1~ Q: Yes. 

(11J A: No. 
(12] Q: Thank .you. . 
(13] THE COURT: Would you 'a'sk that q;;estinn 

(14J again? What was that question? . 
(15] MR. HOGAN: I asked her if her employer, the 
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(16] Dolphin Connection, was in the business of readaptation 

(17] and release to the wild of dolphills. 
("J THE COURT: And the answer was no? 
(19] THE WITNESS: Right. . 
(2()J THE COURT: Okay.Th~nk you very 'much, Ma'am. , 
(21J THE WITNESS: Thank you. 
(22J THE COURT: You may step down, and you may 
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(1( THE COURT: Ma'am, I knnw ynu didn't. I 

''''J shnuld have explained that tn ynu myself, so I apolngize '
~J tn ynu fnr that. But .once ynu have testifkd, then ynu 

~J can stay and listen to the rest . . 
(5J MS. FREY: Okay. 
(61 THE COURT: But beforehand it's not proper. 
(7J MR. O'BARRY: Judge, Dr. Randy Wells is going 

(8J to testify against me. He has been sitting here ever 
~J since the door· opened. 

(1~ THE COURT: He is an expen witness. That's a 

. (11J different·kind of witness. I explained that at the 
J12] beginning. Expen witnesses are allowed - an expen 
J13J witness is allowed to listen to the testimony. The 

(14J reason for it is it is his opinion. He is not talking 
(15] about the facts of the case. He can't testify as to 
(16] what happened here and there. He can only give his 
(17] expen opinion on the whole scene, on the facts; but he 
(18J can't develop the ·facts. 
(19] MR. O'BARRY: Well, that's what .he has been 
[20J doing with his notebook there ever since I have been 
(21J watching him since this trial began taking notes about 
(22J all the wrong things. 

(23J leave if you wish. '. .. (23J THE COURT: He has an obligation to know the 
(2'1 Okay. Next witness. (24J facts of the case. That'S the only wayan expen can 

~(2~=,--!:M:::R:::.~H.::O::G=A::.:N::.: ~)I~o~u:.r::H~o~n~o::r,:.:w:.:.::.e.::h::a~ve:.·::.a~r::.e~q.::u::es::t~t:.o ____ 1,(2=5~J ..':te=s~tify~·!::.~A~n~d~l:..:e~x:!p~l~ai~n~e~d-.:t:::h~at:...l:...t~h~ink:.:::..:a~t ~th:::e~b:::egI~'~n~n~in~g~_----,,-
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(1J make that Ms. Flanagan qe released from her subJ?Oena. 
(2J Also obviously, she has an interest in this case. She 
~J would like to remain in the counroom following this 
~J testimony even though she will not be. called again. 
(~ THE COURT: Okay. That's fine. 
(6] MR. HOGAN: And I will also request that of . 
(7J Ms.Carnegie who works forthe Dolphin Research Ceilter 
(8J and Trev.or Spradlin who are witnesses that are 
I9J fonhcorning, these next twO witnesses who work for the 

(1OJ National Marine Fisheries Service as well. 
(11J THE COURT: That's the norma:! p~cedur'. unless 
(12J there's somethingunusua!. Normally t~ey are released 
(13] then they can Stay if they wish. 
("J MR. HOGAN: Your Honor, also we haven't had 
115] any witnesses in the co~om prior to their . , 
(1~ testimony. It's my understanding Mr. O'BaITy intends on 
(17] having Mrs. Shaney Frey testify later!'n in this 
I"J proceeding. Is it possibie that there will be -
(1OJ THE COURT: Mr. O'Barry, the rules are that 
(2()J someone who is going to testify in the case can't sit 

(211 around the COurtroOm and listen to a~ the otheJ; 
(22) testimony. 
(22) MR. O'BARRY: I'm sure she was not aware of 

""J that. 
~~ MS. FREY: I am sorry. I didn't know that. 
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(1J of this case to the doctor. 
(2J So he is going tn be allowed to testify as an 
(3J expen. I'm assuming you have 10 q",,1ify - And I'm 
I'J assuming he can be qualified as an expen, Mr. Hogan, or 
[5J " whosever witness it is? 
(6J MR. HOGAN: Yes, I will be. 
(7J THE COURT: Next witness. 
(8J MR. HOGAN: Your Honor, I am calling to the 

I9J stand Dana Carnegie. 
(1OJ . THE COURT: Please come forward, Ms. 
(11J Carnegie. If you would please come right up here, I 
(12] will swear you in, then. you car take the stand. 
(13J (Whereupon, Dana Carnegie, having been first 
(14J . duly sworn by the Judge, ""'S exaf!1ined and testified as 
(15J follows.) 
(16J THE COURT: Please be seated up here.We have 
(17] to speak right into those mikes because .the acoustics 
118J aren't too good in here. 
(10] DIRECT EXAMINATION 
(2()J BY MR. HOGAN: 
(211 Q: Good morning, Ms. Carnegie. Could YOll please· 
(22) state your name for the record. 
(231 A: Dana Carnegie. 
(24J Q: And can you spell your last name for the conn 
(25] reporter, please. 
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[1[ A: C-A-R-N-E-G-I-E. [1[ cell phone rang; and it was a coworker at Dolphin 
~ [2[ Q: Ms. Carnegie, what is your occupation? [2[ Research Center who said they had just gonen a report 
.. [3[ A: 1 am the director of media relations for the ~[ of the dolphin at Garrison Bight Marina and would I go 

...J 

[4[ Dolphin ~esearch Center. [4[ and see if that was true. 
[S[ Q: And how long haveyou been employed there? IS[ Q: Did you go to Garrison Bight Marina and try 

16[ A: Elev~n years. 16[ and locate this friendly dolphin? 
[7J Q: Ms. Carnegie, did you have any direct , [7J A: I did Start to head to where I thought was 
18[ involvemsnt with the Navy dolphins held at Sugarloaf 18[ Garrison Bight Marina; but before I got there, I saw the 
19[ Dolphin Sanctuary prior to their release on May23rd, [9[ dolphin from my car from the road. I turned around and 

110[ 19951 ! [1O[ pulled into the yacht club and walked over and watched a 
[11[ A: No, Iidid not. 111[ dolphin milling about between many vessels. 
112[ Q: When did you learn of the release of the Navy 112[ Q: When you arrived at the Garrison Bight Marina, 

I 
113[ dolphins? , ... - 113[ wherever this dolphin was, did you take any action at 
114[ A: On Thursday, May 23rd, Dolphin Research Center [14[ that point in time? 
[15[ received alphone call that the dolphins Buck and Luther. 11S1 A: The first thing I did was I called my boss, 
[16[ had been taken from the Sugarloaf Lodge and ,released off [1G1 and I told her what I was watching. 

1'71 of Key WeSt. [171 Q: And do you know whether she took any action 
118[ Q: Following this reporting of the release, did 11SJ based on that phone call? . 
[19J you receiv~ any phone calls of any reported sightings of 119[ A: She actually contacted one of my co-workers 

[20[ either of the dolphins? [20[ and instructed her to come down to the area as well. I 
[21[ A: The ~ext day Friday we did receive a telephone 121[ had seen the dolphin approaching vessels at the tinle. 
122[ call from a-,gentleman in a place called the Blue Lagoon [22[ When I first walked up, he was next.to a paddle boat 
123[ Motel or Water Spans Center. And he called to saY,that [23[ with his head up above the water, his mouth open. And 
124[ he had seeh a dolphin when he was out on his jet ski. [24[ there were people feeding - putting into his mouth 

,:12~S[_...:Q:.::..'=D.::.id::...:h"-,e,-n::co=-t1=·c.:.e,,-a-n-',yt_h-i-n-,,g,-i-n-,p_a_rt_i_c_u_la_r_a_b_o_u_t _____ 
II

2S[ little silver shiny what looked like bait fishes . 
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[11 this dolphin? 
[2[ A: He Was very concerned. Mostly, he seemed 
~[ alarmed th~ dolphin was in about a foot and a half of 
[4] water. He ~onunented that it seemed very shalJow. He 

[S[ said that otice he got into the channel the dolphin came 
[S[ up to him, popped right up next to the jet ski, and he 
[7J did describe a star on the dolphin's dorsal fin. 
[8[ Q: Can you tell me where the Blue Lagoon Hotel is; 

19[ located. 
[10[ A: It's right on Roosevelt Boulevdrd. 
[111 Q: Here ~ Key West? 
[12[ A: Oh, y~s, right in Key West. 
113[ Q: Immediately following the release orafter 
[14[ this repon~d sighting on Friday at the Blue Lagoon,did 
115[ anybody frpm Dolphin Research Centerattempttogofind 
[1S[ the dOlph"? or view the dolphin? 

1171 A: No, sir. 
[18[ Q: After this Blue Lagoon sighting, did you 

[1~ receive an6ther reponed sighting? 
[2~ A: The next day I was in Key WeSt -:-
[21[ Q: The next day - I'm sorry to cut you off. 
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[1[ Q: Prior to making this phone call, did you make 
12[ a positive identification of this dolphin? 
13[ A: Well, from the behavior, I felt pretty 
14[ confident who I was - you know, I was looking at either 
[S[ Buck or Luther. But as boats came in and out - there's 
[6[ a fuel dock at the yacht club there.And as those 
[7J people stopped feeding hinl, he approached every boat 
18[ that came in and out and swam along. I could see a mark 
[9[ on his dorsal fin, looked like a.circle. There was a 

[10[ lot of people about. It was really quite a spectacle. 
1"[ Somebody had binoculars. I asked him if I could look -
[12) use his binoculars. and I did see the star and came to 
113[ realize that was Luther that I was looking at. 
114[ Q: How long did you observe Luther at this point 
115[ in time on SatunIay when you left the movies? 
116[ A: JuSt about twO hours because I had borrowed my 
[171 friend's car and left her and my goddaughter at the 
[18J movie theater. I had to go back and get them. 
119] Q: After picking up your goddaughter and your 
120J friend, did you return to the Garrison Bight area or the 
[21J yacht club-area where the dolphin was? , 

'1221 What day would that be? 
ttttJ [23[ A: That {vas Saturday. I was in Key West. I took 

[22J A: I did. 

124[ my goddaughter to the movies, and we were actually 
12S[ Sitting in th:e movie theater. As the movie began, my 

I23J Q: Were you able to locate Luther? 
,[24J A: The dolphin was no longer there. 

[2SJ Q: At this point in time when you returned to the 
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[1) yacht club after the movies, was anybody from the 
~) National Marine Fisheries Service, the Navy, anybody. 
~) around trying to find this dolphin? , , . 

~) A: No. 
[S) 0: Did there come a point in time on Saturday 
[6) when somebody from the National Marine FisheriesServie< 

(7J arrived? 
181 . A: Yes. I had actually - my boss had told me 
(9) that National Marine Fisheries Service was sending a 

1'0] biologist to the area. 
111) 0: Did he arrive? 
(12) A: Yes, he did. 

113] 0: Who was that? 
1141 A: That was Trevor Spradlin. 
[15( 0: Can you tell me what happened after he 
(16] arrived? - ~ . 

117) A: The dolphin wasn't there.We actually were 
118) able to go ontO a vessel and look and just a shon ways 
119) out actually observe Luther again in·the channel area 
t20l close to shore. 
[21) 0: In the channel area leading to what? 
[22J A: I'm not very familiar with the Key West area. 

j23) I live in the Middle Keys. 
~') 0: Did Mr. Spradlin have an opponunity to 
[2SJ observe the dOlphin in thilt channel? 

)11 A: Yes, he did. 
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[2J 0: What happened after he observed the dolphin in 

131 the channel? 
)41 A: It Was actually getting dark, and we couldn't 
JSJ spend much time out on the water. 
iSl 0: Did you end your observations .at that point in 
{7J time? · 
(8) A: We did. 
(8( 0: Were there any plans made for the following 

)lOJ day or for later that evening'as far as ohserving the 

(111 animal? 
)12J A: We agreed that we would meet.at the yacht club 
(13J at first ligbt the next morning. 
(") 0: Okay. So this is taking us up until the end 

[151 of Saturday? 
[181 A: Correct: 
[17) 0: May 25th? 
(t8) A: Correct. 
[1~ 0: Two days following the release of the 
(2OJ animals. 
(21) Saturday from the time that you arrived at the 
[22J Key West Yacht Club Marina where you saw Luther until 
[23J the time that you leit, did you see any signs o£.Mr. 
[24( O'Barry, Mr. Good or anybody you knew affiliated with 
[2S] Sugarloaf Dolphin Sanctuary attempting to observe or 
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(1) assess the condition of this animal? 
[2J A: I did not. 
~I 0: Did you return to·the Key West Yacht Club the 

1'1 next morning as planned? 
(S] 'A: We did. 
[6) 0: Was there any sign of Luther at the Key West 
{7J Yacht Club? 
(8( A: There was not. 
[91 0: What did you do at this time? 

110) A: We split up. I went around and paddled around 
(111 in a kayak.And Linda, my coworker, went with Trevor 
(12) Spradlin on a larger vesseL They went out to an area 
[13) where wild dolphins are known to congregate off Key 

("I West. 
[15) . 0: Did there come a point in time during that day 
116) when you were able to locate Luther? 
(17) A: Yes. Late in the afternoon we received a 
(18) phone call that there was a friendly dolphin interacting 
(19) with \ressel' off of a location known as Sunset Marina. 
[2OJ 0: Did you go to Sunset Marina? 
[211 A: Yes, we did. 
[22J 0: What did you do after you got to Sunset 
(23) Marina? 

\. 

(24) A: We observed the dolphin. We could tell it was /~ 
12S] Luther from the freeze brand, and he actually approached . 
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It] very close to our vessel. We were in an inflatable 
(2( boat. And Linda and, I ·believe, Trevor were able to 

(3) actually touch him and view him very closely. 
1'1 Q: Was anybody ~Ise in this vessel? 
[S] A: Yes. There was a ·couple other people in boats 
[~ nearby. 
(7J 0: In the vessel you were in, was anybody else in 
[8) ther<: with you? 
[111 A: Yeah, I think there was. 

[10( Q: Do you know who it was? 
[111 A: There was like cwo, three boats out there .. 
[12] There was a Rick Trout out there, Becky Baron, a kid 
{131 named Eric - I don't even know his last name. 
("I ' 0: -And they were anempting to observe this 
[15( animal? 
[1~ A: Vh-huh. 

[17) Q: Was Mr. Spradlin coordinating those effons to 

(181 observe the animal with all these individuals? 
[1~ A: Yes. 
(20) Q: Can you tell me what you observed in regards 
(21) to Luther at Sunset Marina on that Sunday evening or 
[22J afternoon. 
j23) A: Well, he wasn't very energetic. He actually 
{24( laid very close to the inflatable boat son of parallel 
[2S] to the boat. And it was evident that he had a wound, a 
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(1( gash on hi~ side, on his right side. 
(2( Q: What'eJse did you observe in regards to this 

I .' .• 
__ (3( gash? i . 

(4) A: It was swollen from what I could see. I could 

(5) see it from 'a distance it looked like a baseball on the 
(6) side of the 'dolphin. Lookiog closer,l could see flesh 

(7] coming out of it. 
(8) Q: Did apybody on your vessel have a 'chance to 

(8) physically ~xamine the dolphin instead of visually as 

(101 you are de~cribing? ' 
(11) A: Yes. linda, a coworker ormine, was actually 
(12( able to handle, touch Luther. 

(13) Q: Did she describe to you what she felt in 

(14) regard to this gash? 
(15) A: She re'marked that this was warm to the touch. 
(16) Q: Can ybu tell me how long in Sunset Marina that 

(17) you observ~d the animal? 
[lS) A: It wasn't for too long because, again, it Was 

[191 late in the ~fternoon. Then it was getting ffi:lrk, and we 
(2~ had to leave. 
(21) Q: This brings us up to Sunday night. At this 
(22f point io tin;e, have you seen any sign of Mr. O'Barry, 

(23) Mr. Good, or anybody you knew to be affLIiated with 
(24) Sugarloaf Dblphio Sanctuary attemptiog to assess or 

(25) observe this animal's condition? 
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II) A: No, sir. 
(2J Q: Did you return to Sunset Marina the following 

(3) day? . 
(4) A: We dj~. 
(5) Q: And that would be Monday, May 27th? 
(6) A: Yes. Mbnday, Memorial Day, we returned to the 

(7] area. We sa,v Luther 'there as well as numerous vessels 
(8) coming out 'of the marina heading out for a day. It was, 
(9J you know, a'very big boating holiday. And J watched' 

(IOJ Luther interact with the boats. I watched him swim with 

(11) a couple Iin)e boys that were in the water. 
(12( Q: Didyou observe anybody feeding Luther? 

(13) A: Yes - 'No, not on Monday. J don't recall 
(14) people feeding. We were actually trying to discourage 

(15) people from feeding him. . 
(16) Q: Did ydu observe any other interaction that 

(17) Luther had ~th people? 
118) A: People were very excited. Every boat that 

(1~ would com~ out of the marina would head out, and he 

(2OJ would aPP,?ach the vessel. They would wave their arms 
(21) and be excited, and Luther would jump io the air.And 
(22( people we"'; applaudiog for him. . . 

-./J23J Q: Can you show us how people were waving their '. 
(24) arms when Luther was responding by jumping in the air? 

(25) Can you de&'onstrate for us? . 
f ' \. 
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11] A: It was lots of up-in-the-air arm movement and 

(2J that son of thiog (indicatiog). 
13] Q:'Do you know if that's a typical tldining type 

(41 gesture for captive dolphins? 
(51 A; '1 know for our dolphins it is a training 
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I~ gesture, but I also know that there are people that use 

(7] different signals for various behaviors. 

(8) THE COURT: Would the dolphio actually jump up 
(9J when they did that? 

(IOJ THE WITNESS: Yes. 

(11) THE COURT:Respond to that signal? 

(12( THE WITNESS: Oh, yeah. 
1'3) THE COURT:]umpiog out of the water? 

(14) . THE WITNESS: Uh·huh. 

115) MR. HOGAN: And for the record, Ms. Carnegie 
(16) was takiog her hands and moving it from her waistline up 
117) into the air and both hands up into the air. 
(18) BY MR. HOGAN: 

(19J Q: Did there ,come a time on Memorial Day when a 
rzol rescue anempt of Luther was made? 
(21) A: Yes. We actually were visited by a special 

(221 agent from the National Marine Fisheries as well as the 
(23) Coast Guard were on scene.And then the Navy had senta 
[24] trainer by the name of Kerry Sullivan, and he arrived on 
(25) Monday. 
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(1) Q: Can you tell me what Mr. Sullivan did after be 
(2) arrived? 

(3) A: As soon as he arrived, he brought with him 
(4) what's called a pioger.It's a high·frequency sound 

(5) device. He placed thai in the water. And the dolphio 
(~ Luther responded immediately to him, came right to the 

(7] vessel and began to lead him over to an area that'S 
(8) known as Trumbo Poiot.lt was tbere that a temporary 
(9) enclosure had been set up in bopes of containiog Luther. 

(101 Q: Prior to Mr. Sullivan's arrival, did you or 

111) anybody who is attempting to observe Luther have one of 
(12J these pingers? 

(13) A: No. 
(14) Q: None was used io attempting to observe him' 
(IS) prior to Mr. Sullivan's arrival? 
(IS) A: No. Kerry brought the pioger to the scene. 

117] Q: Thanks. 
(18) You stated that there was a poiot . Trumbo 
(19) Poiot, I think you had said, they were trying to take 

(2~ him to? 
(21) A: Uh·hUh. 
J22( Q: Did Luther respond to Mr. Sullivan? 
(23) A: Oh, yes. 
(24) Q: Did he boat·follow him? 
(25) A: Yes, he followed the boat quite a distance. 
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[1] It seemed to take, I would say, twenty minutes, half 
[2] hour. And the dOlphin Luther was at the vessel the 
[3] entire time. Kerry was giving signals to Luther, and he 

['] was responding to those signals and followed right up to 

[~ that area of Trumbo Point. 
[6] Q: That day were you able to confine Luther? 

[7] A: No. 
[8] Q: Did a search resume for Luther the next day? 

[9] A: Yes, sir. 
[10] Q: Was there any sign o~ Luther? 
[11] A: No, not the next day or the day following. 
[12] Q: At any point in tiroe that Monday, Tuesdayor 
[13] Wednesday was there any sign of Mr. Good, Mr. O'Barryor 

["] anybody you knew to be affifulted with Sugarloaf Dolphin . 
[15] Sanctuary attempting to observe or assess thi~ animal's . 

[11 Your Honor,I ha"e an exhibit on the back of 
[2] the blackboard. It's a chart that I want Ms. Carnegie \. 
[3] to mark the area of Lignumvitae that she has discussed. 

['] It has been marked for identification as Agency's Number 
[~ 53.· ,. 
[~ THE COURT: Okay. 
[7] MR, HOGAN: Would you like her to read it or 
[8) me? ' . 
~] THE COURT: No. The witness should. 

[10] BY MR. HOGAN: 

(11) Q: Can you please read in the title of the chart 
[12] as well as the chart number. 
[13] A: Fowey Rocks to American Shoal. 

[14] Q: And the chart? 
[15] THE COURT: It's do,¥" at the bottom left. 

[16] condition? [1~ THE WITNESS: 11450. 
[17] A: No, I did not see them. [17] THE COURT: The edition would be under it, the 
P81 Q: When was the ne~ time ~uther was spotted? (18] date of the edition. 
[1~ A: The following Thursday it was again a phone [1~ THE WITNESS: Yes, 7th edition,July 4th, '98. 

~O] call from a jet ski operator that his patrons had ~O] THE COURT: Ms. Carnegie, can you please mark 
~1] reported the friendly dolphin in an area known as the ~1] on this chart where exactly you are talking about the 
~ sub-pits. It's off of Boca Chiea. ~ Lignumvitae area. 
~I Q: Was Luther able to be confined at the ~31 THE WITNESS: Lignumvitae is in the upper-
~'] sub-pits? ~'I Let'S see. 
~5] . A: Yes. We went and found hiro iromediately, and ~51 THE COURT: Why don't yOu point out Marathon ~~~~~~~~~==~~~~~-----I~--~~~~~~~~~~~==~--~., 
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[1] he swam into the back area. 
[2] Q: On Thursday, the date of his confinement, was 
~] there any sign of Mr. Good, Mr. O'Barry or anybody you 
[41 knew to be affiliated with Sugarloaf. Dolphin Sanctuary 
[51 trying to observe the anintal? 
[6] A: There was not.Just the folks in, the jet . 

[7] skis. 
[8] Q: Ms. Carnegie, up until this point in tiroe, 
[9] Thursday, this would be one week to the day following 

[10] the release of the aniroals. Had the..., been any repo~ed 
111] sighting of the dolphin known as Buck? 
[12] A: No. 
[13] Q: Can you teU me when the first reported 
[141 sighting of the dOlphin known as Buck was made? 
[15] A: On Friday we got the first telephone caU 
[16] about Buck. It was a gentleman that was fishing off of 
[17] Lignurnvitae Key which is in the Middle Lower - Middle 
[1S] Keys about probably around Mile Marker between 75 and 
[19] SO.And he had described an encounter with a dolphin. 
~O] He told me that he had been a fisherman there aU' his 
~1] life. He had never seen anything like it.A dolphin 
~ came right up to his vessel, put his head on the 
~] pontoon. He scratched his head. He ate aU his bait. 
~'I Q: Ms. Carnegie, I want to ask you to step down 

~5] from the stand. 

flJ to her. 
[2] THE WITNESS: Here is Tavernier, Lower 
13] Matecumbe. Lignumvitae Key is right here (indicating). 
['] BY MR, HOGAN: 

[5] Q: Can you please mark that with a number one. 
[~ And His Honor asked, if you could point out Marathon. 
[7] A: Sure. Marathon is right here (indicating). 
[8] THE COURT: Where is your facility the.re on 
~I Grassy Key? 

[101 MR. HOGAN: I am going to have her point that 
[111 out later in her testimony, 
[12] THE WITNESS: Would you like me to circle 
[13] Marathon? . 
[141 THE COURT: Note that. That's Mardthon, is 
[1S] it? 
[16] THE WITNESS: Vh,huh. 
[17] BY MR. HOGAN:, 
[18] Q: Ms, Carnegie, you might as well stay there. 
[19] Did there come a point in time when you 
[20] received another reported sighting of the dolphin known 
[21] as Buck or another reported sighting of a friendly 

[22] dOlphin? \.. 
~] A: Yes.A few days later I received a eaU. I 
[2'] talked to a woman who was very excited about an 
[2S] encounter that she .!tad with a dolphin off of Islamorada 
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11[ late in the day. She said that she played with the 
~[ dolphin for about an hour. She was really thrilled to 

......,.I [3) have what ~he·terined as a very special. encounter with a 
[4[ friendly dolphin. 
(5[ Q: Did tllis iady state how much time she sperit 
(6[ with the d~lphin? ' • ", . 

171 A: Uh-h~. She said it was nearly an hour that 
(.[ she played With the dolphin. ., .. 

[9[ Q: Did she tell you anything about feeding the 
(10[ dolphin or the dolphin -' . 

[111 A: Yes, she did. 
(1~ THE COURT: Mr. Hogan, move back a linIe so 
("1 that everybody can hear you. I don't like anybody 
114] getting toO ~lose to the witnesses anyway. 

[151 So go ahead. 
(16[ THE WITNESS: She said that the dolphin had 
[171 ate all their squid and shrimp. 
[18) , BY MR. HOGAN: 

(191 Q: And "ihere was this reported sighting, Ms. 
[201 Carnegie? ,: 
(211 A: This Was in Islamorada. 
~ Q: Can you please circk that on the chart as 
(23) well and moirk that with a number two. 
[241 A: (indiciting). 
(251 Q: If you 'know, Ms. Carnegie. was there a search 
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(11 team looking for Buck actively at this point in time? 
(2) A: Because Luther was secured in an area that"was, 
[31 deemed to be safe for him, the efforts did move to the 
(41 Upper Keys:jirst in the form of alerting boaters to the 
[51 possibiliry of a friendly dolphin and if they were to 
(61 see or be approached by a friendly dolphin that they 
171 should contact the autltorities. 
['1 Q: Did yap believe that the second sighting of 
~I the friendly dolphin was Buck? 

[1~ A: I do b~cause she described the behavior of the -
[11j dolphin whbre she made a remark to a tattoo that was on 
[12J the fm on tJie back. ' , ' 

[13[ 'Q: Did yah probe her for this information? 
[14[ A: No.An~ I never - we never got to the 
[1~ information} I didn't want to offer her any 
[16) information.: 
[171 Q: Was Btick located as a result of either of , 
[18[ these sigbtings? 
[1~ A: No, he lwasn't. 
~[ Q: Can you tell me if there were any other, 

(21[ reported sightings of Buck? 
'221 A: On Tuesday which I believe is June 3rd. 

.........-[23[ THE COURT: This is how many days, would you 
~4[ say, after the' dolphin was released? 
[25[ THE WITNESS: Twelve, thirteen. 
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[1[ THE COURT: Okay. 

[2J THE WITNESS: Vb-huh. We got a call from an 
~[ area boater that was at a place known as Vaca Cut. This 
[4[ is an area in the Middle Keys just north of Marathon 
15J just south of our faciliry.Vaca Cut is a pretty 
[6] higb-traffic area for boaters. In the Middle Keys, 
riJ there's only a couple ,places where you can go from bay 

[.[ side to ocean side.TheVaca Cut is one of those 
~J places. If people want to make that cross, that's one 

[1~ ofthe areas that they can go in the Middle Keys. 
(11J Q: Was this. positive identification of the 
[12J dolphin known as Buck? 
[13J A: Yes. 
[14J Q: And how do you know that? 
[15[ A: These people described this behavior, but they 
[16J also described the hean that was freeze-branded on his 
1171 dorsal fin. " 

[18J Q: Can you please circle for His Honor the are. 
[19J ofVaca Cut, that chanoel.And go ahead and mark that 
[20J with the number three. 
~lJ A: (Indicating). 
~ Q: Was any action taken by your faciliry as a 
[23[ result of this sigbting in Vaca Cut? 
[24] A: Yes. Since it was so close, two of my 
~5J co-workers got rigbt into our boat and headed to that 
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(1) area. 
[2J Q: Can you please mark where your faciliry is on 
~J this chan as well as mark that with the number four. 
14[ A: (Indicating). 
[5J Q: Do you know who these rwo people were that got 
[6J in the boats and went to V"ca Cut? 
[7] A: Sure. Linda Erb is our director of animal 
[8J care and training, and Mandy Rodriguez is the vice 
[9J president and curator of our faciliry. 

[10J Q: You can return to your seat. Thanks. 
[111 Do you know if Mandy and Linda, I think you 
[12] said, were able to locate Buck when he gOt to Vaca Cut? 
[13J A: Yes. As soon as tbey gOt there, they spotted 
[141 him. 
[15J Q: How do you know? 
[16J A: They actually brougbt a pinger with them and 
[171 put it into the water. Linda described how he popped 
[18J immediately up to the boat, and they started heading 
[19J back towards Dolphin Research Center. 
[20[ Q: Were you in contact with them while they were 
(21[ on the boat? 
~ A: Yes, I was in radio contact with tbem the 
[23J entire time. 
(241 Q: Was tbis pinger used a Navy pinger, or was it 
(2~ one that you have yourself? 
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(1( A: It was one that we have at our facility that , 
[2J we have used in some of our work. . 
~] Q: Do you know if Buck followed the boat? 
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(I) You may be seated, Ma'am. 
(2) CROSS EXAMINATION 
(3J BY MR. O'BARRY: 

(4] A: He did. He followed them the ,entire time, (4] Q: Mrs. Flanagan, are you a member of the 
(~ stayed right in the vessel's wake.And I eventl}ally" (5] International Marine Animal Trainers Association? 
(~ made visual contact with them as well as they ~ounded a 16] A: My name is Dana Carnegie., 
(7J corner and headed toward our facility. (7] Q: Carnegie, is it? Dale Carnegie? 
('] Q: And was Buck able to be confined at this (8] A: Dana. 
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(9] facility? . (9] Q: How long have you been at the Dolphin Research 
(1~ A: He didn't swim officially into an empty (1OJ Center? 

(11J lagoon. We had opened the gate and gave him an (11J A: I am there for eleven year.;. 
(12) opponunity to swim in. He, however, was more (12] Q: Are you a member of IMATA? 
(13] interested in the dolphins that were in the other (13J A: I'am not. 
(14J lagoons where the gates were not open. So he spent time (14J Q: You are more a PR person? 
(IS] perusing the facility and the perirneterfences where the (1~ A: I'm director of media reiations for Dolphin 
(16J other dolphins were. He swam around the other ~ide of (1~ Research Center, yes. 
I1n our facility, cruised the perimeter fence of the I1n Q: I have a videotape ofDRC and interview with 
(I~ dolphins that lived over there and didn't seem to have (18J Mandy Rodriguez explaining that you have a natural 
(I~ an interest in the empty lagoon. (19J lagoon, and he describes an open-door policy he calls it 
R~ Q: Was he ultimately confined? (20J with dolphins. What does he mean when he says that? 
RIJ A: Yes. We moved a dolphin in so that he would (21J A: I'm not sure. You would probably have to ask 
(22J be more interested, and he diel. She swam out to him, (22] him. 
Ra] and they swam together. And then she came back in, and (23J Q: Okay. Thank you.That's aU. 
(24] he followed. (24J THE COURT: Mr. Good . 
.. R~::....~Q'.::~M::.s::: . ..::C:::a::rn::e:::,gJ~·:::e~, d:::o:.!.,y::.ou::.::k::n:.:0.c.w:..t"'h"'e:..d"'i:.:sta=nc.:c,:.e..::a,:.s,:.fa"'r ____ (2~ MR. O'BARRY: I am sorty.1 have one more - I~~~~-'-~-'-~~----------------~, 
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(IJ as the land distance, I guess, between Key West and 
121 Lignumvitae or Islamorada? 
13] A: It's around eighty miles. 
(4] Q: What's the distance from your facility, Vaca 
(~ Cut area, up to Islamorada ,and Ugnumvitae? 
(~ 'A: I would say it's around eight miles. 
(7] Q: How long? 
(8( A: From our facility to the Vaca Cut?, 
('] Q: From your facility to Vaca Cut up to 
(I~ Ugnumvitae or Islamorada? 
(II] A: \t's about fifteen miles, 
(12] Q: And you just stated a few seconds ago the area 
(13( that I believe you were referring to, the area between , 
(14] Vaca Cut and your facility, how far ~s that? 
(I~ A: That's about eight miks. 
(16] MR. HOGAN: Your Honor, I have no funher 
(In questions at this time - I'm sorry. Ms. Carnegie, you 
(I~ are going to have to sign and date that cha,n. I would 
[191 like to offer it into evidence. 
(20) THE COURT: If you would sign it over on the 
(2IJ right so it won't obscure anything, it will be.fine. 
(22J THE WITNESS: You want me to sign it here? 
(23) THE COURT: That's fine. Your signature and 
(24) today's date is the 10th, February 10th. 
(2~ Okay. Mr. O'Barry, go ahead. 

{ll question. 
(2) BY MR. O'BARRY: 
[3] Q: Have you ever seen any of the. dolphins. ~e~ve 
(4) their enclosure at the Dolphin Research Center?, 
(~ A: Yes. 
(6J Q: Do you know that you need a permit to do 
(7] that? Because I did ,that, and I am in court for it. 
(1!J Thank you. That's aU. 
(9] THE COURT: Mr. Good. 

(I~ FURTHER,CRO~S EXAMINATION 
[11] BY MR. GOOD: 
(12] Q: How long have you been at the Dolphin Research 
[13] Center? 
(14J A: Eleven years. 
(1~ Q: You are one of the main people there for a 
(1~ long time; you are one of three or four people that are 
(17J in charge of things there? 
118) A: I am in charge of the media relatiC?ns. 
(19J Q: Media relations? 
(2~ A: Vh·huh. 

I 

(2IJ Q: So you have full knowledge of Dolphin Research 
(22J Center's activities pretty much aU' over the board - all 
(23J across the board? 
[24J A: I would say there were more areas that I am 
(25J fantillar with. Some I am probably not. 
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(1J Q: Do ~ou remember the other day when I went up . . 
(2] there and 'was at the Dolphin Research Center? 

(3J A: Yes, i do. 
(4J Q: Rem~mber that I :wanted to take a picture of 

. 1 • • • 

(5J Buck's ba<;k? " " ,. 
(6J A: Vh-huh. 
(7] Q: Remember? 
(8] A: Correct. " 

(9J Q: And I was denied that permission? 

[10] A: Con·~ct. \1 

(11] Q: Do you recall ~hat he ~aid to me, why I 
1121 couldn't ta,ke the picture? 
(13] A: I recall.you saying you didn't want to take . 
[141 the pictu~ anyway because you could stit,1 ~~e a'scar 00, 

(1S] Buck's back. 
(16] Q: But ,,:,hy did you deny me permission to take the 

[17] picture? . ~;, 

(18] A: I thin!< because we .had talke.d about working in 
("] the spirit or cooperation in all the years that we have 
~O] actually known you through Sugar apd the Sugarloaf 

121] Lodge. 
(22] Q: Do you remember saying that we :were afraid it 
123] might help'Rick O'Barry, and you didn't waiu to help 

! i 
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J1J Q: Okay. 

(2] A: You just didn't ask me that. 

(3J Q: How is Buck? 

(4J A:' How is he? 

JS] Q: Yeah, right now how is he doing? 

J6J A: He is swinuning and eating. 

(7] Q: He is alive and healthy and in good shape? 
(8J A: Yes. 

(llJ Q: Molly is also at Dolphin Research Center, is 

[10] she not? 
(11] A: That is correct. 

J12) MR. HOGAN: Your Honor, relevance. Molly has. 
(13J nothing to do with this case. '. " 
(14J THE COURT: All right, Go ahead, Mr. Good. 
J15J MR. GOOD: Your Honor - Well, thank .you, Your 
[16) Honor. 
(17] THE COURT: Go ahead. You may ask the 
[18) question .. 
(19] BY MR. GOOD: 
j20J Q: Molly is there as well? 
(21J A: Correct. 
j22] Q: The Dolphin Research Center wrote.comments 

(24] Rick O'Barly? 124] you recall that? 
125] A: I ceminly recall talking about us having a 125] A: I believe that to be true. 

123J when the public display permit was being applied for; do 
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(1J relationship in the spirit of cooperation. 
I2J Q: Did you say that statement? 
(3J A: Yeah,l am giving this - if you give me a 

[4] statement. i' 
(5J Q: It's kind of a yes or no. But please 
16] continue. ; 
(7] I am so,ry, Your Honor. 
[8) A: Can you ask me your specific question? 
(9] Q: Do yo~ recall making the statement that the 

(1~ reason I was being denied was that you didn't want to 
(11J give Rick O:Barry any help? 
(12J A: I recal) saying, yes, that we were working in. 
(13J the spirit of, cooperation with you over the years. But 
(14J things had thanged and that testimony was coming up in 
/15J the hearing and that Dolphin Research Center wasn't 
(16] willing to assist Mr.O'Barry. 
(17] Q: I said i wanted to take a picture of how good 
(18J Buck looked, not how bad he 100ked.Do you remember me . . '. . 
(19J saying that? 
j20J A: Actually, you didn't ask me permission to take . 
121J a photograIlh of Buck. You had already come back.You 

I j22] had an opponunity to do that and explained that you did 
", f23] not want to(bec3us"e there was still a scar there. 

124] Q: But I was denied permission when I asked? 
[25J A: I belieye so. 

(1] Q: When I stacked them up, the comments from the 
(2] Dolphin Research Center were actually two inches t,hick. 
~] You probably have no knowledge of that? 
(4] A: I didn't write any of those letters so I'm not 
(5J intimately familiar with that, no. 
(6J Q: But Dolphin Research Center wrote letters 
(7] against the formation of the sanctuary at the very 
(8] beginning? ' 
(llJ A: I understand that to be true. 

(10J Q: And the DRC has not been real happy about the 
(11] project throughout; is that true? 
(12] A: About the project in its - . 
(13J Q: The Dolphin Sanctuary? 
[14] 

(1S] 

A: As far as the treatment of the dolph.ins or -

Q: No.Just the fact that there was a Dolphin 
(16J Sanctuary there that was talking about letting dolphins 
(17] back into the wild? 
(18J A: I can tell you that Dolphin Research Center is 
(19] nOt against returning dolphins to the wild if that's 
j20J your question, 
(21J Q: When I was taking the tour tile other day, the 
j22] young woman leading the tour said specifically when 
(23J somebody else asked her -
124J THE COURT: Do you have a question? Now you 
(25J are going to have a chance to testify. It's not 
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1'1 appropriate right now to testify. !f you have a 
(2] question, you may ask. 
~J MR, GOOD: Well,l will withdrawit,There's , 
I'J no way she could know that, although we ,did talk about 

I5J it, Would you m;nd pointing out where Buck and Molly 
16] are now on Dolphin Research Center's chart from your 

(7J newsletter? Can I COver that, Your Honor? 
18] THE COURT: I'm sorry? 
(9J MR, GOOD: Can I approach the witness to ask' 

I"] her where the dolphins are now at the Dolphin Research 

1"1 Center? 
1'21 THE·COURT: Sure. 
[13J MR, GOOD: I don't have copies of this yet, 
114] I'm not prepared to make my case. 
1"1 THE COURT: Don't stand over the witness, 
1'6] Leave the sheet there, and then stand back at the 
1'7J table. . , 
I"] THE WITNESS: Do you want me to write in her 
(19) nam~ where she is? 
1201 THE COURT: Stand over by the table, Mr. 

i2'1 Good, Stand over by the table, 
[22] MR, GOOD: Yeah, just put their names where ' . 

123] th'ey are, please, 
{2'1 THE COURT: Why don't you hold it up as you,do 

. :1' 

1'1 Mr, Hogan, do you'want a copy of that? 
!2i MR. HOGAN:'Latet' on today if I can be 
13] provided with a copy, that would be fine, Your Honor,l 
I'] don't need one right now, I'm aware of where the 

lSI dolphins were positioned at Dolphin Research Center, 
16] MR. GOOD: I need a copy also. That'S my only 
(7J copy. 

lSI THE COURT: That's your exhibit. !fyou want 
(OJ a copy, you are going to have to make some copies.You 

I'~ hav~ to serve on the other side· any document that's 
I") subm;ttedin" counlvom has got 10 be served on both 

. 1'21 sides. 
[13J MR. GOOD: Yes, Your Honor. I underSt2nd. 
1141 I'm not prepared yet to make my case as far as entering 
115] documents. 
1'61 THE COURT:This is going to be marked for 
1171 identification. Ultimately, it can be moved into . 
1'8] eVi'den'ce; but right 'now it will be marked' for 
1'01 identification. . 
120] MR. GOOD: Thank you. I can get a copy of 
{2'] this from this gentleman when he provides a copy. Not 
122] right now, perhaps dUring recess. 
123] THE COURT:'AII right. Later, Go ahead, 
]24] BY MR. GOOD: 

{25] it, Ma'am, SO we can all ~ee., 12S] Q: So'Molly iS,with four other dolphins right now 
~~~~~~~~~------------------II~~~~~~~~~~~~~~~~--~, 
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I'] THE WITNESS: She has access to these two 
121 lagoons here,And Buck is in this lagoon 'here 
PI (indicating), ' " 
I'] MR. GOOD: Okay,Actually,1 wanted Your 
15] Honor to see it more than - I know where they are. I am 
[OJ trying to illustrate for Your Honor, where the dolphins 

I7J are at this time. 
18] THE COURT: Molly. And when is the other? 
(9J Buck, okay. Sandy and Molly is up in the 'other sixteen 

110J and twelve and thineen. ! 
1"1 THE WITNESS: Vh·huh, 
1'21 THE COURT: Do you want this put intO the 

(13) record? 
II.] MR. GOOD: Yes, Your Honor. 
I'S] THE COURT: Okay. We are going to mark this, 
1'6] Mr, VanDoren. Mark this as'Respondent's ExhibitA. 
1'7J MR. GOOD: May I have the rest of it, please. 
1181 I should have tom it off before I handed it up, .' 
1'01 THE WITNESS: I should probably point out that 
I20l the map is old, and it's not· there are names listed on 
i2'] there that'are not actually "it's not accurate: ' 
1221 BY MR. GOOD: :. , . 

123] Q:There are four dolphins with Molly now, 
]24] right? 
{251 THE COURT: Just one second. 
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' [1) in that area? 
!2l A: That is correct. 
PI Q: How big is that area, do you think? 
141 A: I am a lousy judge of distance. I don't know 
IS] what the dimensions are. 
16] Q: Looks to be about fifty feet by maybe a 
I7J hundred feet, maybe the whole thing? 
r8J A: I'm sorry: (COUldn't tell you, 
I"J Q: Okay. Did Dolphin Research Center to your 

I'OJ knowledge have anY'designs on the dolphins? 
1"1 A: Designs? 
1'21 Q: Did they want the dolphins for any reason 
113] before the events that lOok place in June of 1996? 
II<) . A: Which dolphins are we talking about now? 
1'5) Q: Well, you wound up with Molly? 
1'6] A: Yes, Molly and Buck. 
117J Q:' And Buck is ihere. Did you have any previous 
1'8] ov~rtures towards any government body asking that the 
1'01 dolphins be given to you? 
1201 A: No, not to my knowledge. 

" , 121] Q: Are you aware of a man named lUck Trout? 
1221 ' A: I am. 
1231 Q: Are you aware that lUck Trout is currently 
]24] suing the Dolphin Research Center for possession of 
I25J MoUy and Buck? 

\... 
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[IJ introduce something and ask a witness for it to put it [I) A: Yes, ~.am. 
(2) Q: And Dolphin Research Center is trying to 
[3J prevent th~t from happening? .' -
[4J A: We h~ve agreed to provide Molly a home for 

[5) life. And it is my understanding that Buck is still in 
16J the custody of the National Marine Fisheries Servic~. 
[7J Molly was actually donated to Dolphin Research Center ... 
18) with an assignment of rights from the Animal Plant 
(9) Health Inspection Service, APHIS. , 

[10J Q: So to;the best of your knowledge, you didn't 
[l1J want MOlly; Molly was just given to you guys? 
[12J A: Not 'Yant her - Certainly we enjoy ~aving 
[13J her. She is a delightful animal, and we .\Iave agreed to 
I14J provide het a home. I thOUght your question was .more 
[15] did we actiyeIy pursue her. 
[16J . C: Yes. Yes, that was my question. And YOllr 

~ . 

(2] into evidence, you are required to show it to the other 
[3J side. Under the rules that have been established in 
[4J this proceeding quite a while ago, any documents that 
[5J are going to be submitted up at the hearing are supposed 
I~ to be served on the other side to avoid surprise at this 
[7J hearing. Right now I'm sure - I don't know whether I am 
18J going to object or not, but I have tried to extend some 
[9J liberality in this matter. But there were orders that 

11~ went out from the chief judge in this case. When I came 
(11) in here, I reviewed those orders. He must have issued 
(12] at least two sets of orders -'maybe there were, more sets 
[13) of orders - directing you and Mr. O'Barty .to present 

[14J what's known as an outline of your-cases, basically, the 
[15] witnesses that were going to testify and the evidence 
[16) that you wish to submit in a proceeding. That is a 

(17] answer? [17] basic requirement to any kind of litigation because it 
[18J A: To the best of my knowledge, we did not. 118) avoids surprise to.either side at the end. 
119] Q: You qid not. (19] Now the Government has served aU of these 
[2OJ I have you~' new brochure here. Can you ~OJ documents a long time ago, apparently. Now if you come 
[21J identify the dolphin that's on the cover? (21) in here and stan submitting in documents after not one, 
I22J A: I beli~ve that to be Marina. (22) not two, but a number of orders in this case by the 
~3J Q: Actually, I compared this picture to the (23) chief judge asking you and directing you to submit that 
124) dolphins displayed in your front lobby; and it said this [24J information, and if you haven't done it, you put me in a 

!:(225)..,:wa::.::s:,:M::::o.::ll!.:y':,:I:..t ~wa=s-=th-=e:...:e=x,-act,-,-sa=m_e~p"-I_IO=t-,o-,,g,-ra-,p~h.,-'~-:::-____ [25J heck of a position because, in fact, Mr. o 'Barry and you 
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11) A: I don't think so. I believe that to. be 
~J Marina. She;was born at Dolphin Il.esea~ch Center. S~e., 
(3) is 15 years qld. . " ,,' 
[4) Q: Okay. i 
15J MR. GOOp: Your Honor, I would.Iike to enter 
[~ this as evidence also. This is a memo from Barbara Cohn 
[7J from the US,DA APHIS in Washington. It's written to her 
[8J superior M~rley Cook. It's an in-house me~o received 
[9J from the Freedom of hIformation Act. It was written on 

[1~ June 12th, 1995 over a year before - approximately, a 
I11J year before :the release of al1Y dolphins. And I would 
(12J like to ente~ it in as evidence and have fAs. Carnegie 

[13J read a sentepce out of it. Is tllat okay? .. 
[14J THE COURT: Okay. Why don't you get that, .: , . _. - ~ 

115) John. I 
[161 MR. HOGAN: Your Honor, I would object at this 
[17] point in tim~. I would like to see this document before 
[16J anything is read from it. We have not had an 

• I •• 
116) opponurury,to reVIew It. 
120) THE COURT: Okay. Well,let me take ~ look at 
[21] it for a min~te. 

'(22) All right. Show counsel on the other side, 
rll23J Now Mr. G6od, I have extended some liberaliry because 

~4J you don't ha,ve an attorney. But pan of the rules of 
~5) pmctice are:that if someone - if you are going to 

[1) are bound by the same rules as the Government is bound 
~J by. They are required to submit the documents on the 
[3J other side,-and so are you. Now these kinds of 
[4J documents you are going to be submitting up, have you 
15J served any of these documents on the other side or made 
[6] any effon to serve them earlier than the hearing here? 
[7J MR_ GOOD: Most of them, Your Honor, yes. 
[8) THE COURT: You have. Okay. Good. 
[9J MR. GOOD: This one not. 

[10J THE COURT: Well, I'm willing to take some 
(11) liberality in terms of some of them. I'm not .worried 
[12) about that. But the whole direction of this kind of 
I13J program and the kinds of rules of practice is.to avoid 
[14J surprise to either pany at the end. If the Government 

. [15J submits a document in here that's a critical document 
[16] that wasn't served on you, that's a clear violation of 
[17] the regulations; and they will be bound to that. Now 
[18J those regulations since you don't have an attorney ~ you 
[19] did have some anorneys in this case before, and I don't 
~OJ know what happened about that - but these rules of 
~1) practice are to apply to everybody. 
[22J MR. GOOD: Yes, Your Honor_ I intended from 
[23J the beginning to mostly use the Agency's evidentiaty 
[24J interjections and also just to cros...,xamine the 
[25J Agency's witnesses. I haven't called any of my own 
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{I) witnesses. p{ document would never be admitted.Orifthe Government 
121 THE COURT: This is just the Government's case (2) did that, it would never be admitted. \.. 
(31 at this point. You are going to have a chance to (3{ MR. GOOD: Your Honor, if I had an attorney, 
14{ introduce your own evidence and stuff, and I'm willing 14{ then letters written by people not on site wouldn't be 
15] to be liberal about it. But still critical documents 15] admitted neither, and neither would the press releases 
(6) really you are required to obey the law too. , (6J and neither would the newspaper articles they have 
[7] MR. GOOD: Uh-huh. Many of these things I got [7] entered also. 
(8) from a government file. This 1 suppose - {8{ THE COURT: That's not necessarily true. 
!9) THE COURT: Had you served these type of {9{ MR. GOOD: lt's all up to Your Honor's 

lID) documents? l'~) discretion what go'es in and out. I understand that , 
I11J MR. GOOD: I don't believe this particular I11J fully. 
[12J document has been served to them. 112] THE' COURT: I'm just teUing you, Mr. Good, 
[13J THE COURT: Do you have other types of these 113J that's the rules of the game. And that has been around 
1104] documents? ' \ " [14] - this case has been around for almost a year and a 
I15J MR. GOOD: I have one more memo like this from lIS) half, 1 think, or more. And there have been a riumberof 
lIS] the same woman. L (16) orders that have been directing you and Mr. O'Barry to 
[11] THE COURT: All right. What I would like you' 111] produce ahe,ad of time and submit the documents and the 
118J to do then is - Are you fmished with this witness or 118J list of witnesses and things like that right along, You 
119] no? 119] are familiar with those, I'm sure, The chief judge had 
(2OJ MR, GOOD: No, This is my last question for (20] issued at least rwo of those at different times, So I 
(21) this witness when. she reads it. [21) want you to be aware of that. If that issue comes up 
[22J THE COURT: What I wail! to do at the recess, (22J and it's a complex matter, then I will take a look at ' 
~3J any other document you intend to submit up here with ~3J that, The small stuff I'm not worried ahout. But 1 
~4J these witnesses or later, you have gOt to serve them on' (24J want you to be aware ofthat,You have not in my 
~5] the other side ahead of time, They have done it for 125J estimation obeyed the rules with respect to serv;'ce, 
~~~~~~~~~~~~~==~~--~--I~~~~~~~~~~~~~~~~~--~~ 
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[IJ you. You have to do it for them. And that's what was 
(2) required early on in the case. 
13J MR. GOOD: I 'understand, Your Honor, I'm not 
(4) an attorney,And I have a vast amount of knowledge of 
15] all of the events that transpired,I didn't know.where 
{S] they were'actually going with this case, They have 
[7] brought up witnesses that - the only witness they, 
IBJ brought up so far that was actually on site Was Mary 
(9) Lycan, and she was there for six weeks. They have 

110J brought up witnesses that are irrelevant in my 
{l1J estimation, Yet 1 had no forewarned knowledge of what 
1'2] kinds of questions they were going to be asking these 
I13J witnesses or whanestimony was going to be,And I have, 
{14J all my records here. I sent every record I have. But I 
[IS] understood that I was going to be doing this kinds of' 
[16] rather somewhat rehearsed but mostly off the cuff, 
111] THE COURT: In other words, in response to 
(18) these questions and in response. to these witnesses. 
118J MR. GOOD: In response to these witnesses, 
(20] yes. 
(21) THE COURT: I'm not saying you can't do it. 
(22J I'm just sayirig that you have got to.at least serve them 
(23J a little ahead of head of time so !liey can read the 

, (24J .stuff. That's the basic principle of litigation. So if 
(2S] you had an attorney here and he was to do this, that 
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11J MR. GOOD: Your Honor, I had legal counsel. I 
12] had two different attorneys working on this, then I 
(3) switched attorneys as you know about a month and a half 
(4) ago, two months ago. 

{S] THE COURT: Iught" 
IS] • MR. GOOD: Because I thought the attorney I 
[7] switched to had more experience directly with the 
18J National Marine Fisheri~s Service and with ' 
[9] administrative matters. My previous attorney' was Ollf 

1'0J family atto'rney who handles family attorney matters. He 
111J doesn't specialize in this kind of law. So I went and I 
[121 retained a couple of lawyers that have a good reputation 
[13J for this kind of work.And when I realized there were 
I14J going to be 27 witnesses which is actually a new aspect 
lIS] - I wasn't informed of how many witnesses there would 
116] be, that they would each be speaking for an hour, rwo 
111] hours, that I realize to just have my lawyer sit next to 
[18J me - that's actually rwo of them at $500 an hour would 
118J have cost me $20,000 just for this week. That's without 
(2OJ even making my case. And I realize that it was cost 
(21) prohibitive. 
(22] Now when I was still deaung with my lawyers, 
[23J of course, they were only looking at this thing through 
(24J a keyhole and the legal argument.And the entire time I 
(2SJ wanted to deal with it on a layman's basis, on an 
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11) explanatory basis of what actually _happened_You kno.w, 
_ .J 121 why did these events occur, not actually what did 

... ~) occur.An~ lawyers tend to want to split rairs and taIk 
I') aboUi leg:i.1 jargon. And so my strategy for thi~ case 
IS) radically c,hanged when I chose to represent myself. And 

11) obtain Molly? 
121 A: I wouldn't say that we didn't have an 

~) interest. I would say we certainly had an interest. I 
1'1 don't believe that I said that to you.-
(S) MR. GOOD: Well, could that be read back, Your 

16) that was only - you saw the order - six weeks ago. So I 16) Honor. 

[7J have chan'ged my strategy. And this is not a long-ter;", [7J THE COURT: I think she said she didn't 

18) cwo-year, t,hought-out plan that I had for dealing with. 18) pursue. That was the word she used. 

~) this caSe. i was going to go with. the lawyers and do ~) MR, GOOD: May I approach the witness and have 
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110) it, you know, from a purely legal standpoint: Howe.ver, ('~ her read the outlined section of this piece of evidence, , 
1") when I deCided to represent myself, I chose. to do it 111) this piece of submitted piece? 
112) from - I mean, I am not a lawyer so I have to do it ~rom 1'2) THE COURT: Okay. '. 
(13) a Iayman's,standpoint. Therefore, there are a number of ('3) MR. GOOD: Or shall I wait for the gentleman 1_ ' 

(") pieces of ~vidence from my own personal building of my 114) to bring this? 

I'S) ';ory that have not been placed and weren't_placed rwo 115) THE COURT: Mr. VanDoren, you distribute them .' , 
116) years ago or a year ago. They have. only been in my mind.. 1'8) out.for everybody. 
,,~ and on thi table as far as I'm concerned for about six . 11~ MR. GOOD: Can I remind Your Honor this is a 

118) weeks. ; 118) fax from Dr. Bamara Cohn who is a leading veterinarian 
1"\. THE COURT: Okay. WeU, that's all well and 1111) of animal care at USDA and APHIS. It was written a year , . 

(20) good. But ~e live.in a society which is bound by some (20) before any release of the dolphins toOk place,and it 
~1) reguiation~; and one of them is court pro.cedures, these (21) was written to her boss Morley Cook. 
(22J mles of pr~ctice . And they are ,there for a reason. I (22J THE COURT: You want to read the highlighted · 
(23) will extend you as much liberality as I, can, but I want ~3J section? .. 

~4) you to be ~ware that we. do have rilles of practice that . 124) MR. GOOD: Just the .highlighted section, 

"12~SJJg~o~v~e~rn~th~i~~~p~ro~ce~e~d~i~n~g~.~. ______ ~ __ ~ ____ ~~ __ ~_I,(2.=S)~p~le=a=se=.~ ____________________________________ __ ..,J- : I-

I') MR. GO~D: I understand, Your Honor. J 
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(2) understand. I am learning a great deal about the legal , -
1>\ system. AmI I do apologize. 
~) THE COURT: Okay. Where are we with that . r . 
IS) document?: Where is it? 

I') MR. HOGAN: Mr. Good has it. 
(7J THE COURT: Do you have questions about that 

r - . 
18) you want to ask the witness? 
I') MR. HOGAN: Your Honor,l would like to go on 

110) record. For,the record, an amended PPIP was filed by 
I") Mr. Good's 'attorneys approximately a month ago. It 
1'~ contained ho additional documents. It did contain the 
113J name of thf.ee potentia' witnesses. Therefore, they knew . , 
I") what was s~pposed to be p!"vided. It should haye been 
lIS) provided. However. for this panicular document .• tpe 
(16) Agency dO~S riot have an objection to its a~ssion intO 

II?} evidence. i 

1181 THE COURT: I'm going 10 take your objection 
119\ upon a doc~ment-by-document basis orwill)e~s-by-y.'itness 
(20) basis, . 
(21) All righi. Go ahead. What question do you 

. (22) have? 
-.1(23) BY MR. GOOD: 

12'1 Q: You stated that the Dolphin Research Center ._ 
~51 had no interest in obtaining Molly or had not pursued to 

, . " , 

(') THE COURT: Okay. Go ahead, Ma'am. 
(2) THE WITNESS: ·We have a USDA licensed 
13) faciliry near SDS, the Dolphin Research Center, which 
~) has offered several times to take Bogie, Bacall and 
15) Molly permanently. And the U.S. Navy has indicated on 
I~ more than one occasion thai if requested by APHIS that 
(7J it will resume custody of three male dolphins which came 
)8) from their faciliry in San Diego." 
(9J MR. GOOD: Thank you very much. I have no 

110) further questions. 
I") THE COURT: Do you want that document marked 
(12] for identification? 

1'3) MR GOOD: Yes, please.l will make copies of 
114) that. I wasn't prepared to submit that today,Your· 
1'5) Honor. I would_have made copies last night. I made 
116) copies of a lot of things. 
11~ THE WITNESS: May I make a comment? 
118) THE COURT: Somebody has to ask you a 
(11ij question. On that,letter? ,. 
(20) THE WITNESS: Uh-huh. 
12') THE COURT: All right. On the rest of the 

. (22) letter you may comment. Go ahead, sure . 
(23) THE WITNESS: JUst on the fact when Bogie and . 
(24) BacaU and Molly lived at Ocean Reef Club, J think that 
~5) intent could possibly go back to them because I know . 
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(IJ there was an interest when they were looking for homes 
(2j or the Ocean Reef Club Was looking for homes that 
(3J Dolphin Research Center did make, indeed, the offer that 
(4J they would provide them with homes. 
(5] THE COURT: This was earlier? 

(~ THE WITNESS: Uh-huh, much earlier before they 
(7] even went to Sugarloaf Dolphin Sanctuary. 
(8J MR. GOOD: May I respond to that? 
(9J THE COURT: You are going to have a chance to 

(10J testify. 
(ttJ MR. GOOD: I didn't ask her that question. 
(12] 

(131 

[14J 

THE COURT: You have a question? Go ahead. 
MR. GOOD: I am f.rushed. 
THE COURT: You are going to have a chance to 

~. , 

(15] respond to everything because you' are going to have a 
(tsJ chance to testify. Rigbt now we are dealing with if you 
(17] have a question to the wimess, that's fme.1 will let 
(16J you ask that. But you can testify later. 
(19] MR. GOOD: Yes, sir. I have no further 
(20) questions. . ) 
(21J MR. O'BARRY: Before the witness leaves, could 
(22] I ask her just a couple more? I will try and be brief. 

(23J FURTHER CROSS EXAMINATION 
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(IJ but I don't remember. Maybe it was Natua. 
(2j Q: The names aren't important. 
('J I'm trying to find out were you aware that the 
(4J dolphins that you used in that movie were out in the 
(5] wild as depicted in the poster of the movie and in the 
(6J moVie itself? 
(7] ' A: ·Mr.O'Bariy, we have done commercials where we 
(8J actuaUy do create die illusion of the open o'cean which 
[9J is actuaUy not the case: ' 

(IOJ Q: I'm aware of that also. 
(ttJ But didn't one ofthe dolphins in the Virgin 
(12J Islands actmilly leave thilt enclosure and wander for 
(13J maybe ten days and lose more than a hundred pounds? 
(14J A: At the time The Big Blue was filming, no, 
(15J that's not true. There was another time that the 
(tsJ animals were in the Virgin Islands that yes, the animals 
(17} did manage to get out;and we were very concerned about 
[18J their weU·being. 
[19] Q: Excuse me for internlpting you. 

~O] My point i~ the Dolphin Research Center - and 
(21J thereare plenty of people who will testify to this-
(22J advertises as you take the walking tour that they have 
(23] an open-door policy and, in fact, they make films and 

BY MR. O'BARRY: (24] (24J the dOlphins are released into the open water regularly 

~(2",,5]_..:Q~:~M~s:.:. C~a~r~n~e.'!:gJ~·e:.c'Lyo::u:::...::h::av.:.e::...:b=e.::e=n...:th=e=re:.:..-I=I:...y!...e=a=rs.::...:n::o...:w~ __ (25] like so many other places; isn't that true? 
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(IJ at the Dolphin Research center? 
(2j A: That's correct. 
(3J Q: Are you familiar with the movie called The Big 

(4J Blue? 
(5] A: Yes,! am. 
(~ Q: Were you working there when that movie was 

(7] made? ,', 

(8J A: I was. 
[9J Q: Which dolphin did you transPOrt to the Virgin 

(IOJ Islands to be filmed in that movie? 
(ttJ A: Natua and Teresa. 1 '( 

(12] Q: Natua and Teresa. 
(13J Are you aware if anybody has seen·that very' 
(14J popuJar movie? In fact, aU you have to do is look at 
(15J the marquis and see the' poster. That dolphin is 
(16J absolutely free in the wild; isn't that correct? 
(17] A: No, sir, it's not. 
(18) Q: It's not? 
(19] A: I don't believe it to be, no. 
(2OJ Q: Did one of those dolphins escape in theViigin 

(21J Islands? . 
(22] A: Actually,l have to back up and say when it 
(23J went for the filming of The Big Bllie ii wasn't actually 
(24J Natua and Teresa that went there. It was Tersy,Anisa 
(25J and I don't remember the - I think there was a third, 

.. (IJ A: I don't believe that to be true,'no.The 
[2J Dolphin Research Center is a natural environment. 
(3J There's a plastic mesh fencing that provides 
(4J boundaries. When the tide is high, the animals are 
(5J certainly physically capable of leaving the facility; 
(6J but we do not encourage them to do that. 
(7] Q: How about the movie Cocoon, were you there 
(81 when that was made? 
(9] A: I was not. 

(10J Q: Are you aware those dolphins were free during 
(ttJ the filmirig of that movie? 
(12] A: I actually don't know anything about the 
(1'1 filming of that. I do not believe that Dolphin Research 
{14] Center dolphins were used in that movie, however. 
(15J Q: Look at this movie. For the record, I know 
("J for a faCt those dolphins were; and! hope you will go . 
(17] look at the movie. 
(18J A: ! don't believe that to be true. I don't 
(19J believe that dOlphins from Dolphin Research Center 
(2OJ panicipated in that film. 
(21J Q: Have you ever heard any of the guides use the 
(22] term open-door policy? 
(23J A: No, I have not. 
(24J Q: You have not, 
(25J In the II years you have been there, has the 
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1'1 Dolphin Research C"nter ever appli<d for a scientific 
' 121 research Permit from the National Marine Fisheries 

...I ['3) Service? f 

~ 

~I A: I b<li~ve w" hav" a research Iic<nse.The 
IS) Dolphin Research Center has a research Iic"ns< . 
161 Q: But riOt a sp<cific permit to do open water 
[7] work withl dolphins? 
IS\ A: I do beli<:ve that that had to be pan of some 
\91 pan of a p~rmit process. I'm not clJrectly involv<d 

(101 with that, sir, so 1 COUldn't reaUy speak directly to 

1111 it. But I kn~w as a backup hurricane plan that it did 
[12] have to be:listed. 
[13] Q: I'm nb t talking about that. I'm talking about 
114) COn1JTJerCi~1 films . commercial films in a nonprofit place? 

1"1 A: What' is the question? 
1'61 Q: The question is are you aware of any dolphins 
1'1) at the Dolphin Research Center that have bten used in 
I"] the [tim and actually photographed in the wild? 

1' 9) Simple . YoJ know that. You know what all th"se 
1201 dolphins db. 
12'1 - A: Wdl, ~xactly doing commercial production that 
[22] we do, a fence is lowered - it's actually not open. 

S 
. [ 

123] omeumes;-
124) Q: sometimes -

February 10,1999 

, Page 647 

1'1 Research Center that have been Out into th" outside 
12) primary enclosure while you were there? Shan yes or 

131 no. 
I') A: Yes, if you are referring to th" Virgin 
151 Islands. 
161 Q: Thank you. 
[7] One more question. Are you familiar with the 

18) term selective enforcement? 
191 A: (No response.) 

I'~) MR. O'BARRY: Thank you. That's aU I have. 
[11] 

(121 

[13] 

THE COURT: R"clJrect "xamination. 
REDIRECT EXAMINATION 

BY MR. HOGAN: 

('041 Q: One question. 
1151 Mr. O'Barry brought up the scenario that 

1'61 occurred in th" U.S. Virgin Islands where on" or more-
117] I'm nO! sure - of the Dolphin R"search Center dolphins 
(18) were missing, had gotten out for s"v"ral days? 
I") A: That's true. 
[2OJ Q: When they got out, clJd you pack up and leave; 
(21) or were you looking for th"m actively? 
122) A: Oh, absolutely not. We spent a lot of time 
(23) and a lot of money searching for them. 
124] Q: Did you find them? 

~_"::::,,,::::"'::':;::~::'::'~:"':::=='--________ ___ 125) ' A: We did.There w"re two dolphins.W" found 

-.-J 
, 1251 A: - it treat"s the illusion -
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1'1 THE COURT: Mr. O'Barry, let her finish the 
[2} answer. • 
131 THE WITNESS: With th" right camera angling, 
~I the fence i~ actually submerged beneath the water; and 
151 that's how ~e create those beautiful-looking images. 
16] ; BY MR. O'BARRY: 

[7] Q: I'm aWare of that. The example of that is the , 
IS) poster you :sell. 1 am not talking about that. I am 
~I talking about taking dolphins out and filming them in 

(10] the Wild. : 

1"1 Do you 'know that that has happened in the 1 I 
(12J years you have been there? 
1"1 A: There has b"en one opponunity for what we 
[1 .. J would call bpen ocean work.And in that training and 
[151 open oceap work was a backup hurricane plan SO that if a 
1"1 severe Storin were to threaten the area that the dolphins 
1'1) would be familiar with the open water. Now 1 don't deal 
1181 clJrectly with the regulatory agencies in my position at 

1''1 Dolphin Re's.:arch C~nter. It is my und"rstanding that is 
(201 something iIlat's Iist"d as pan of our hurricane plan. 
12') BlIt 1 apoloi:a" I cannot t"U you that that 's for sure. 
{22l Or I don't linow what the permit is, or 1 don't have that 

..,I (231 knowledge: ' 
(241 Q: Can you 'giv" m" a shan answer to this , 
(25] question? Are you aware of any dolphins at th" Dolphin 

111 them, I believe it was seven days and founeen days 
12) respectively. They w"re in a very debilitated 
(3J condition, and it was a huge concern. It wasn't, you 
1'1 know, a play tim". 
151 Q: Thank you, Ms. Carnegie . 
161 No futther qU"stions. 
[7] MR. O'BARRY: May I obj"ct to that, Your 
IS) Honor, becauSt: that's -
19) THE COURT: You may obj"ct to it, but let me 
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[10J remove the witness from the stand,You may step down, 
1"1 Ma'am.You are finish"d.You may go. 
(12) What is your objection? 

1"1 MR. O'BARRY: My objection is the COmments 
I") because I was th"re at th" tim" -
lIS) THE COURT: You are gOing to have a chance to 
1'61 testify later. 
WI MR. O'BARRY: Th"y did le.v". 
1181 THE COURT: TWs is tim<: for the witness's 
(HI) questions. 
1201 MR, O'BARRY: Okay. I'm sorry. 
(2'1 THE COURT: It's now five minut<:s past twelve, 
I22l so we will b<:gin again at quart"r past on" . 
(231 We are in recess. 
124) (Whereupon, a lunch recess was taken 
1251 from 12:05 to 1:15 o'clock P.M.) 
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J1J Thereupon, 
I~ The following proceedings were had: 
~J THE COURT: We will go on the record. 
14J Mr. Hogan, do you have another witness? 
15] MR. HOGAN: I dO,Your Honor.The Agency 
16J would like to call Trevor Spradlin. 
[7J THE COURT: Okay. How do you spell his last 

(8] name? 
[9J MR. HOGAN: His name is spelled 

[10J S-P-R-A-D-L-l-N. 
[IIJ THE COURT: Okay. Mr. Spradlin, please come 
[12] forward; and I will swear you in. 

P3J (Whereupon, Trevor Spradlin, having been 
[14J first duly sworn by the]udge, was examined and 
115] testified as follows.) 
116J THE COURT: Okay. We will begin. Go ahead. 
117] DIRECT EXAMJNATION 

I"J BY MR_ HOGAN: 

119J Q: Good afternoon, Mr. Spradlin. Can you please 
[20] state your name for the record. 
[21J A: Trevor Spradlin. 
[22J Q: Thank you. 
(23) And what is your occupatio~. sir? 
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[24] A: I am a marine mammal biologist for the Office /' 
(25] of Protective Resources at the National Marine Fisheries 

11J Service. 
[2J Q: Can you give me a brief surrunary of your 
I3J educational background. 
14J A: I have a Bachelor of Ans in biology with a 

"Page 654 

(5] speCialization in marine science from Boston University. 
16J Q: Can you 'ell me how you first came to be 
[7J involved with the Navy dolphins that were held at 
18J Sugarloaf Dolphin Sanctuary following the release on May 
I9J 23rd, 1996. 

IIOJ A: In my capacity as a staff biologist at the 
(11J office where] work, I was assisting my supervisors with 
(12J monitoring the information that was coming into the 
[13J office regarding the release and the sightings staning 
I14J on Thursday. 
I15J Q: Did your office receive any reponed sightings 
1'6] on Friday of the following week? 
[17] A: Yes, we did. We were monitoring the 
[18] information cOming in, and there were reports of a 
1'9] "friendly dolphin" tha, was coming into p';pulated areas 
[2OJ around Key West. 
(21J Q: Did anything happen on that Friday following 
[22] the release of these sightings? 
[23J A: My supervisor took the information into 
[24J account and decided to send me down to help assess the 
[25J situation in the Keys. 
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[') Q: Were you sent 10 the Florida Keys to rescue 

lit.... ~ (2] these twO hnimals? 
.... [3) A: No, thaI wasn't my specific .task. Iwas sent 

(4) to go specifically confirm whether or not the dolphin 

(5] that was being reported was one of the Sugarloaf 

[6) dolphins and, if so, assess .what type of condition the 

{1] animal or ~nimals were in. 
[8) Q: Can you tell me when you went and when you 

[9) arrived in the Keys? 
['0) A: Yes. Lleft on Saturday morning of May 25th; 

[") and I arrived in the late afternoon in Key West, 

['~ Florida. 
[13) Q: What,:happened when you arrived in KeyWest? 

[14) A: ·We had made prior arrangements for me to -, 
[15J rendezvous with staff from the Dolphin Research Center 
{16] and the Ma~rine Mammal Conservancy,so I metthemat the 

['7] Key West Yacht Club when I arrived. 
[") Q: After \neeting with these people, what did you 

[19J do? ~' 
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['I Mammal Conservancy,and they briefed me on what they had 
[~ been observing all day Saturday and what they had been 
[3) observing prior to my arrival. 

[4) Q: Can yoil 'please tell me who this Dolphin 

[S] Research Center and Marine Mammal Conservancy people 
(6] are. 
[7) A: Yeah. From the Dolphin Research Center I met 

[8) up with Dana Carnegie, Linda El'b and their colleagues. 

Illl There were additional people there. In front of the 

[10) Marine Mammal Conservancy, it's Rick Trout and his 
(11) colleagues. 

[12J 0: Do YOll know how the Dolphin Research Center 
[13] and the Maline ManunaJ Conservancy became involved? And 

114J for the record, I wiJ] sometimes refer to this as DRC 

['5) and MMC. 

[16) A: Yes. Both organizations are pan of the 
['7] Southeast Training Network. So it's pan of their 
[18] duties to respond to animals in the wild that are in 
[19J distress. 'I 

[20) A: I met a group of them on shore at the Key West [20) Q: Can you lell me what you were laid about the 
[21] Yacht Club:!There was another group who was out on the [21] observations made by the Dolphin Research Center and the 
[2~ water viewing one of the dolphins. And they broughl a . (22) Marine Manm,.l Conservancy people allhe time thaI you 
1231 boat over tb pick me up to go look at the animal. (23) arrived in Key West. 

[24) Q: Whe";' were you picked up from again? [241 A: Yeah.Apparemly, Luther had been spending 

':'/2"'-5)_-.:A::::....:.Fro~n:::]~~:::]:::e-.:K~e=-y'--.:.W:.:e::s::t-.:~::a~c::h::I-=C:.:I::ub:::':' _________ (25) the entire day hanging around high-populated areas, 
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[') Q: After ~eing picked up by this boat, what 
(2) happened? \ . I' 
[3] A: I went out the channel towards Garrison Bight··, 

[4J and saw the dolphin that they had been observing that 
(5] day.And it iuroed out to be Luther, ont of the former 
[6) Navy dOlpl{ins that was at the Sugarloaf Dolphin 

[7) Sanctuary. i 
[8) Q: How do you know? 
~J A: Becauke it had a star-shaped freeze brand on 

[10[ the dorsal fln, and it was closely approaching the boat 

[1,j and closely:approaching people. 
[12] Q: Did yoil notice anything else about the animal. 
[13} at this poin~ in time when you saw him in, I think,you 
(14] said the channel? ' , 
['5) A: Yes. I ~oticed a white marking on his right ." 
[") side below the dorsal fin.At that time I didn't get a 

['7] close look at it, but I could see there was a definite 

(18) marking ani,him. " j 
['9) Q: What Oid that turn out to be? 

f20l A: That turned out to be the injury that we. 

12') observed on Sunday. 
.22) Q: Can you tell me what happened after this. 

iIIIII'" (23) initial sighting in the channel. 
(24) A: I wen{,back to shore where I met up with other 

(25) members 01, the Dolphin Research Center and the Marine 

(1) specifically in that water area around Key West Yacht 

[2] Club. And he was approaching people. People were 

(3) interacting with the dolphin. People were observed 

/4) feeding him, trying to swim with him, pet him and touch 

(5) him. 

[6] Q: After this briefmg, can' you teU me what you 

(7] did at that point in time. 

[8] A: Well, it was getting dark at that point. And 

[9] it was nece.ssary for Ole to call my supervisors back 

[10] home. So we felt fairly comfortable that the dolphin 

(11) since it was seeking out people was going to be again in 

[12] a highly populated area. So I went back to where I was 

(13] staying and 'contacted my supervisor Ann Terbush, . 

114] Q: And what did-you teU your supervisor on that 

(15) Saturday evening? 

[16] A: I had a telephone conference call with Ann 

[17] Terbush and Art Jeffers from my office, and,) rehiyed 

[18] what I had observed and what I had learned from the 

119] Dolphin Research Center and Marine Mamnlal Conservancy 

[20] personnel. 

[21] Q: Mr. Spradlin, did you at aU see Buck while 

[22] you were in Key West on that Saturday? 

[23J A: No, I did not. 

[24] Q: You just stated you had a conference caU when 

{25] you went back to the hotel with your boss Ann Terbush. 
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[1J Can you tell me the context of that conference call. 
[2J A: I relayed my observations. And we also ,then 
~J patched in through confere~ce call Mike Roth from the 
[4J U.S. Navy's Marine Mammal Program, a.nd I relayed to him 

[5J what I had observed and what I had been told. 
[~ a: Was there a decision made that day as far as 

[7J how you were going to. proceed? 
['J A: The only decision :was that Mike Roth agreed to .. 
[~ send out one of his staffwhohad worked with both 

[1OJ dolphins previously to help uS with the monitoring and 

[11J the assessment of the anintals. 
[12] Q: Was any. decision made at that point in time 

[13J the Saturday evening to rescue the animal? 

[14J A: No. 
[15J Q: Did you reconvene this plan on Sunday? 

[16J A: Yes, we did. 
[17] Q: And where did you reconvene? 
[1BJ A: The Key West Yacht Club again. 
[19J Q: Were you able to spot Luther there? 

[2OJ A: No, we were not. 

IN mE MAlTER OF: 
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[1J dolphins, all of the animals which they felt were in 

[2j elistress. 
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[3J Q: Did you have any conversation with the owner, 

[4J the Martinis or Mr. Elston about what you were there to 

[5J do? 
[~ A: Yes. They were fairly concerned about my 
f7l presence there. But I tried to reassure them that I was 
(8] there primarily to monitor the situation, assess the 
[9J condition of the animal.And they were very concerned 

[1~ that I was there to recapture Luther. 
[11J a: You stated a little bit earlier that you did 
[12J have an opportunity to see Luther at Sunset Marina? 
[13J A: Yes. 
[14J a: What did you do' when'you saw him? Did you see 
[15J him from the shore, boat? 
[16J A: No.1 was taken out in a small; inflatable 
[17] Zodiac boat. There were a group of folks that were 
[18J helping us, but a small group of us went into the 
[19[ smaller boat. It was myself, Linda Erb from the Dolphin 
[2OJ Research Center, Rick Trout from the Marine Mammal 

a: At some point in time that day, were you able [21J [21J Conservancy, Becky Baron'from the Florida Keys Wildlife 
(22] to find Luther? [22) Res'cue. 
[23J A: Yes. We came back on shore around lunchtime, [23J THE COURT: What was the name of that last 
[24J and the people that were helping me all had cell [24J organization? 

",[2:"5J.lp::h,,0,.n,,e:::s~. W::.::e.ogc:0::.t .::a..:c=a:::ll..:t:::h::at:...t::h:.:e:...d::.o:.:l",p.::h.::in::..::h::ad::..::b..:e.:.en:::...:s"igl:.:l_te::..d_~ I [25] TH E WITN ESS: Florida Keys Wildlife Rescue. 
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[1J They are affiliated with· the Marine Mammal.Conservancy, 
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[11 at the Sunset Marina, and we drove to the marina to 

~I confirm the sighting. 
~I a: Once you arrived at the Sunset Marina, were . 

[4J you able to locate Luther? 
[5J A: Not right aWdy. He was not hanging out in the 
['J marina proper. But I was eventually taken out by boat 
[7J to an area right off the Sunset Marina where we found 

[8J him. 
['J Q: When you first arrived at the marina, did you 

[~ and they help with the strandings that are -
~J THE'COURT: I see. ,. 
[4J THE WITNESS: - of the wild animals.. 
[51 And the four of us got an up-close look at 
['I Luther. He was very easy for Rick and Linda to handle, 
[7J and we got a really good close·up look at lhe dolphin. 
['J BY MR. HOGAN: . 

[9J Q: Did anybOdy have the opportunity to petform a 
110] have any discussions with anybody? . - [10J physical examination' on Luther? 
[11J A: Yes. When I first arrived, I was introduced 
[12) to the owner of the Sunset Marina and some people who 
[131 had affiliations with the Sugarloaf Dolphin Sanctuary. 
[141 Q: Do you recall who these people were? 
[151 A: Yes. It was Jack and Vanessa Martini and a 
[16J gentleman by the name of Gary Elston. 
[17] Q: Had you ever spoken to any of these people 

118] prior to this date? ' ;. .' J 

[19J A: The only ones were Mr. and Mrs. Martini. They· , 
[201 had called my office in April of 1996 very distressed. 
[211 Theycalled repeatedly because they were concerned about 
[22] the conditions of the Sugarloaf Dolphin Sanctuary. They 

[23J were particularly concerned about a dolphin named Jake 
[24J because he was in very poor health; and they were asking 
[25J me what my office could do to possibly help these 

[11J A: Not a complete medical examination. But we . 
[12] definitely were able to do a complete visual assessment; 
[13J and RiCK and Linda were able to handle Luther and have 
[141 him spread out in front of the boat, the Zodiac 

[15J inflatable:'·· 
[16J a: At this' pOint in time, were you able to get a 
[17] better look at what you 'earlier described as lacerations 
[18J on Luther? 
[191 A: Yes. We very clearly saw that the dolphin had 
[20J a series of deep gashes on his right side. The white 
[21J mark that I had seen the previous day turned out to be a 
[22J series of lacerations on his right side, and he was also 
[23J viSibly thin. 
[24J a: After this examination of Luther at Sunset 
(25} Marina;in your mind had you made a determination about 
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(1( his well-being? 
~( A: Yes, I did.! determined that this dolphin 
[3} was in dis~ress, and his health and welfare were in . 
(4] jeopardy, ~nd he needed some type of medical attention. 
(5] Q: And ,What did you do as a result ofthis 
('( determimltion, Mr. Spradlin? 
(7] A: Well! again, because it was getting dark and 
(8( we felt that Luther would most likely show up the next 
(9] day in a highly populated area, w~ decided to go back to 

110] where wdwere staying. I was going to calJ my 

(11( superviso~s and let them know what I had just observed. 
112] And we w~re go~ng to try and re~onvene in the morning. 
113] And based; on what my discussions with my supervisors 
114]" were going to be, we wer~. going to try and find him . . . . 

[lJ Q: At some point in time on that marni,ng, Monday 
[2J morning, did you request National Ma~ne Fisheries 
[31 Service enforcement support? 
(4] A: Yes. I had been in contact with Special 
(5] Agents Mac Fuss and Logan Gregory through myan·ival.! 
[6] dido't meet them until Monday when we called them and 
(7] asked for backup to help keep the general public at bay 
IS) and as we were trying" to prepare for the rescue;. 
(9] Q: Once you were at Sunset Marina and you were 

(10] able to locate Lut~er, can YO,u tell me what you did that 
(11] morning after locating him? 
(121 A: We spent the majority of the morning simply 
113] observing Luther while we were waiting for backup and 
[14J for equipment to arrive. Luther was ,hanging around the 

(15] again. (15] general area of the Sunset Marina and. off of,the Holiday 
[16] Q: Were, you going to make a recommendation to (16) Inn where we had gone on shore fmill.And he was 
117] yoursupetYisorabollt what happened with Luther? [17] approaching boats as they would come out of the marina 
(18] A: Absolutely.! told Ann Terbush and Art (18] in the daytime. As the morning progressed it was _ the 

I" 
(19( Jeffers what I saw and that I thought that this dolphin (19] boat traffic increased, and he was definitely cOming up 
(20] Luther waJ in distress and need~d me(!i~al attention. [2OJ to people and soliciting interactions with them. 
~1] Q: And can you clarify again what day thiS. was ~1] Q: How would you describe the boat traffic on 
[221 that you "¥,lde this determination and offe~ed ~his advice (22] that Memorial Day? 
[23} to your sup~rvisors. j • [231 A: ]t became increasingly heavy as ~he morning 
[24] A: This t-ras in the evening of Sunday, May 26th, [24} progressed, It was the three-day weekend. and it was 

~~~5]_1:.9::9:::6~. _________ ~ ___ --, ________ ~5] the summer kickoffforthe weekend -the weekend was the 

~ ~- ~~ 
(1] Q: How 'many days following the release is this? 
12] A: The ri,Jease happened on Thur~day. Friday, . 
(3] Saturday, S('nday, so three - over three.days. 
[4] Q: Can ypu tell me how this recommendation :W-dS 

(5] received by your superiors, Ms. Terbush and Mr.Jeffers? 
(6] A: They ~agreed with my assessment. And we again 
(7] contacted folks at the U.S. Navy ProgrAm in San Diego, 
('] and we coqtacted the Marine Mammal Conservancy and the 
(9] Dolphin Research Center personnel. And we decided to . 

(10] try some riPe of interven'tion the next day. 
(11] Q: The next day on Memorial Day, Monday, May 
(12] 27th, 19%,;did you make some arrangements to, in fact, 
113] effectuate a rescue of Luther? 
(14] A: Yes, ~e did. We met early in the morning on. 
(15] Monday, and! had both Dolphin Research Center and .. 
(16] Marine Mammal Conservancy people with me. 
(1~ Q: At this point in time, did you know how th~t 
(18] was going ~o occur, how you were going to get ~irn and 

(191 rescue him? ! . 

(20] A: No, w'~ didn't have a concrete plan. We knew 
~1] based on tile. dolphin's behavior because he was still 
(22] clearly highly acclimated to people that we co~J!d most 

IIIIJtf' (23] likely use t{te trained behaviors that he had learned to 

~'] help lead him out of the busy traffic that was around 
125] the area an~ lead him to safety in a more secluded spot. 

(1] summer,kickoff. 
(2] MA. HOGAN: Your Honor, I have what's been. 
(3] previously marked as Agency's Exhibit Number 54.This 
[4] tape is labeled Kerry Sullivan. He is the next wimess 
(5] in line. However, there is some footage - the first ten' 
(s] minutes of footage on this tape I would lik~ Mr. Trevor 
(7] to testify to. We can fast-forward through it. 

BY MR. HOGAN: ('] 

(9] 

(10] 
Q: Have you seen this tape, Mr. SprJdlin? 
A: Yes, I have. 

[11] Q: Do you know what the first ten minutes of this 
/12] footage contain? 
(13] A: Yes. The first ten minutes depict the boat ,. 
(14] traffic in the morning and people interacting with 
115] Luther. 
(16] Q: O!, what morning? 
/1~ A: On Monday morning, Memorial Day, May 27th, 

. (1B] !996. 
(19] Q: Is it fair to say that the ten minutes 
~O] depicted on this tape are fairly indicative of the type 
[21] of behaviors Luther was exhibiting ~nd the boat traffic 
[221 that were occurring there? . 
123] A: Yes. 
~4] MR. HOGAN: Your Honor, would.you like to view 
~5] this ten minutes of tape or fast-forward through this? 
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[1J 

~[ 

~J 

THE COURT: Yes. 
MR.·HOGAN: I'm going to put it in. 

THE COURT: Put it on. I would like to see 

[4] it. What exhibit number is that?-

[5J MR. HOGAN: This is Exhibit 54, Your Honor. 

[6J THE COURT: Now how about the audio, is that 

171 Significant or not? 
[8J MR. HOGAN: Not significant at aU. 
~J THE COURT: I will instruct the reponer not 

[10] to take down the audio if it's not imponant. If there 

[11] are any requests to take the audio down after it, then 
[12] it can be done. But let's see;We will assume that-it . 

(13J is not. 
["[ (Whereupon, the videotape was played.) 
[15J THE COURT: Let's'have the witness teU us 

(16] what we 3fe looking at. 

[1n THE WITNESS: This is the morning of Memorial 
[18] Day, May 27th, I996.There are private boaters who are 
[1S] interacting with Luther; the (tolphin that we were trying 

1 • , 
{20] to rescue. 
[21J THE COURT: Are these just civilians, 

[22J so-called? 
~3] THE WITNESS: Yes. 
(2'J. THE COURT: They are not affiliated with any 

(25) organiZation? 

[1] Q: How about the vessel now on the "right with the 

[2] camper, is that a rescue vessel? 
~J A: No. That's also a private boat. 
[4J C: Mr. Spradlin, at this point in time, had you . 
[5J been In.1king the vessels in the area aware that the 

[6J dolphin was there and trying to get them to slow down? 

171 A: Yes, I was: 
[8J C:As they were traveling through the area? 
[sj" A: Yes, absolutely. We were concerned for a 

[10J variety of reasons, most of ali that people would either 
[11J hit the dolphin or -
[12] THE COURT: I can't hear you with this. It's 
[13J one or the other. Why don't we -
[14J MR. HOGAN: We can turn this down. 
[15] BY MR. HOGAN: 

1116] Q: Who is the radio contact that we are hearing 

l

im there? 
I18J A: I believe that's a voice of Dana Carnegie from 

.[19] the Dolphin Research Center. 
[201 Q: Do you' know who she is contacting? 
~1J A: She was at that time trying to get help from 
~21' the U.S. Coast GiIard and/or the Marine Patrol to help us 
~3J with trying to keep people at bay away from the dolphin. 

~'J C: Either of those vessels rescue personnel?' /" 
125J A: No. These are private. 
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11J THE WITNESS: No. These are people that are 
t2l coming out of ilie marina or just driving by their boat 

~J in the general area. The dolphin made himself visible . 
[4J to people, and gene611Y people would slow down when 
I~ they saw him. And if they wouldn't - either they would 
I~ just simply lean overto look at him, or they would 
171 reach their hands over to try and pet him, or we saw-
18J some people try to throw him fish. Some people tried to 

[9J swim with him. 
{10] BY MR. HOGAN: '. 

1111 C': Mr. Spradlin, who is on that boat right there 

1121 if you know? 
(131 A: On the small inflatable boat? 

(141 C: Yes. 
1151 A: People from our rescue team. They are trying 
[1~ to go up to a private vessel.to try and get them to not 
11n interact with the dolphin. . . 
I18J C: Is that the dolphin in the background that you 
{19] saw pop out of the water? ,! 

1201 A: Yes. He was exhibiting stereotypic begging 
1211 behavior. He would approach boats, stick his head out 
(22] of the water, open his mouth. .1.: 

~J C: Is the vessel he just approached, that small 
[2'] craft on the right, is that a rescue vessel? 

~~ A: On the riSllt, no. 

[1] Q: Mr. Spradlin. lip linti) this·point in tim'e, is 
[21 this pretty much indicative of what the rest of the ten 
[3J minutes of the tape is like? 
[4] A: Yes. Except I betieve there's some footage 
{5] depicting people getting in the water to swim with 
161 Luther. 
171 C: Okay. 
18J THE COURT: Is this'the Coast Guard now? 
ISJ THE WITNESS: Yes, they did arrive to help us 

[10] at one point. 
[11J THE COURT: Why don't we fast-forward it to 

112] the reievan't pans, the imponam parts. 
113] BY MR. HOGAN: 

[14] C: Mr. Spradlin, I'm golng to fast-forward 
115J throuih this. 

r' 

(16] Who is that in the water with him? 

[17] A: Mr. Trout from the Marine Mammal Conservancy. 
[181 C: Can you tell me what he just did. 
[19] A: He had just received -Terry Sullivan who is 
[20J the Navy trainer from San Diego had'just arrived on 

• ~11 scene. And Mr. Sullivan had brought a pinger which is 
[22] an acou~tic'recaiJ deVice that the Navy lIses to get 
~] their animals to come back. It's like a dog whistle. 
~4J Mr. SulliVan had just brought the pinger on site and 
~5J gave it to Mr. Trout who then tested it for the first 

Page 667 - Page 670 (8) Min·U·Script® 



IN TIlE MAlTER OF: 
RIOIARD 0' BARRY, ET AL , 

Page 671 

(I) time in the' water to' try and set: if Luther would react . 

(2J And what ?ou just saw was the dolphin coming up to Mr. 

~ p) Trout beca:use he saw the signal and Mr. Trout, giving him 

~) a fish as a ';':ward. 

[5) Q: Is Mr:Trout throwing him the fish , or was , 
I') that Mr. SuUivan? 
[1) A: ACtually, I couldn't teU. It was either Mr. 

[8) Trout or M~. Sullivan. , 
)9) 0: Up lII)til thiS point in time, did you or 

IIO} anybody inyolved in your rescue opcmtion have a pinger? 
[11) A: No. Mr. Sullivan brought that from San Diego . 

[12) Q: And ~s this the flJ'st time what we just saw , 
[13) there the fi!St time the pinger had b«n introduced into 

(1-4' rhe Wolter? ~ , -

[1~ A: Yes. : 
(16) Q: How ~ong did it remain in the ~ater before th'e 
[17) dolphin responded? 
(IB] A: It W'JS~ just in for a second as the signal Went , ' 

[19) off, and the'n they took it out of the water. 
[20) MR. HOGAN: Let me fust-forwar<l, Your Honor, . , 
[21J to the swinuning section. 
[22) ;, BY MR. HOGAN: , 
[23) 0: Mr. Spradlin, what are we seeing here? 
[24] A: .These'~ were some young men who were sWinuning 

I . 
----- (25) with Luther. This is off of the Sunset Manna. They , . , 
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(1) had gonen bff their boat and were swinmling with him, 
(2J 0: And Ii'that Luther there? 
131 A: Yes. tblat's Luther in the Sunset Marina. And . 
~) th.t's a pl.shc garbage bag .• groceries bag type thing ' 

IS} in the W'.Jtt ~ next co "him. 

(6] Q: Is it next to him, or is it attached to him in , 
t7l some way? If 

[8) A: I think: he was drJgging it with his - it was 

(9] 3nached to his dorsal fin. 
[10) 0: Mr. Spi-adlin, gening back to the pinger, at ' 

1111 what point in the day, approximately, was this pinger 
(12} first intl'oduted - did Mr. Sullivan arrive with this 

[13] pinger? I 

[14) A: It WJS after midday. 
[15) MR. HOGAN: Your Honor, that is the ponion 

[16) that begins (he next gentleman's testimony. 

111\ THE COURT: Okay. , 
[18) MR. HOGAN: I will leave it cued up 10 tllat , 
(HI) point. He is rext in line. 
(20) !. , , BY MR. HOGAN: 

[2 1] Q: Mr. Spfadlin. we have obviously just seen SOme 
~1 inu~raction df Luther and people in boats. Could you 

-.,.-1z,1 describe any other interaction that you considered 10 be 
[2.J significant ~hen you were viewing the dolphin there in , 
[251 Sunset Marina on that Monday. ' , "J :: I , 
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' [1) A': Yes. Like 1 said before, he was very anuned 

[2J to people: And one of the things that the public seemed 

(3) 10 do is as they would drh'e by him in their boats they 

~) would raise their hands OUt of the water which is kind 

[S] of a classic dolphin trainer arm gesture to get an 

(6j animal to come out of the water.And when people would 
[1) do that, Luther would leap OUI of the water either in 

[8) the direction of their hands or right alongside the 

[~ boal. 

[10) 0: Earlier you mentioned Mr. Sullivan arrived 

[II) sometime midday. What role did Mr. Sullivan play after 

(12) he arrived? 
[13) A: Well, he was helping liS monitor the 

1'4) situation. When he first arrived, he was helping make 
(153 obseJVations of Luther and Luther's behavior and helping 
(16) to counsel us about what he thought could or could not 
[17) be done. 
(18) Q: Based on his observations, did he Offer you 
[1~ any advice as to what cOl~d or could not be done Witll 
[2OJ this animal? 
(21) A: Yes. He fell very confident that based on the 
[22J observations we made of Luther'S behavior that he was 

[23) still a highly conditioned and trained dolphin and could 
I"~) be led to safely by doing a simple Navy boat-follOW. 
(25) It's behavior that ,the Navy trains their animals to do 
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(lJ for open water work. And Mr. Sullivan felt that we 
f2l could get Luther in a boat-fonow and lead him out of 
['3) this highly popuL,ted area. 
~) 0: Where were you going to take him to? 
(5) A: We made arrangements right there on the water 
(6J because we had cell phones. and we were making calls in 
[7J real time. But we got clearance to use,the Special 
[8) Operations Facility which is pan of the U.S. Military's 
~) property here in Key Wes!.And they agreed to let us 

[101 use orie of their boat slip basins to bring Ltlther in 

("1 there and administer medical care. 
(12) Q: Were preparations being made there already at 

[13) this time to prepare that somehow? 
[14) A: Yes. We spent the first half of the afternoon 

[151 waiting for the rescue team, the 'Dolphin .Research Center 

[") and the Marine Matnnlal Conservancy personnel to constn,ct 
[17) this temporary medical pen at the Special Forces place. 
"8) ,And we just waited to get a signal from them, radio 
(191 signal that they were ready 'to receive us. 

(2OJ Q: Did there come a time when a determination was 
(21] m.lde to, in faci, attempt this boat-fallow? 
[22) A: Yes. After the noontime, 1 made a phone caU 

(231 to my supervisors up at headquaners Ann Terbush and Art 
(24) Jeffers. And also Charlie was in phone contact with his 
[25] supervisors frOm San Diego, and ·we had all collectively 
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I') agreed at that time the boat;followwould be the safest 
(2) and easiest way to rescue the dolphin. 
/3) . Q:, Was the boat-follow attempted? 

[4J 

[5J 

A: Yes, it was. . .' 
Q: And what was the ·animal's. reaction 10 this 

(6) initial attempt? 
[7] A: He reacted immediately to the pinger recall 

[') and immediately engaged in the boat-follow with a few 

(9) hand signals given by Mr. Sullivan. 
(10) Q: Did Luther follow you all the way to·the 
(11) Special Operations Facility you have been talking about? 

(12) A: Yes, he did .. 
(13) Q: Once you got to the Special Ope",tions 
(1~J FaciJiry, were you abJe to confine the ;.animal? 

[15] A: No, we weren't. 
)'6) Q: After not being able to confine the animal, 

),7] what happened? 
(18) A: We stayed with him. He was just hanging. 
(19) outside of the Special Forces Facility.And we all 
[20] discussed what to do next. It was again getting late. 

(21) Time was not on our side.And all the animal care 
{22] personnel decided that it would be in the best interest 

123} of the dolphin for us to reconvene in the mO,rning. 
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/1) . A: We immediately made some.phone calls, and we 
~) got the clearance from the local Navy commanders to 
(3) cordon off the one entry/exit way that is at the Boca 
(4) Chica Naval Sub-pens .. 
[5J MR. HOGAN: Your Honor, I have what's been 

[~ previously marked ~ 
[7] THE COURT:)ust a minute. I meant to tell, 

IS] you something before we begin this-session this 
(9] 'afternoon. We are going to have a change in the way· 

[10) evidence is distributed.John is going to distribute 
{11J all the evidence both for the Government and for the 

. I12J Respondents. You can tender it, and he will pick it up 
[13J and distribute it to the witness. I don't want anybody 

114J getting near the witnesses from now on in. 
(15J MR. HOGAN: Okay. Sorry,Your Honor. 
(,6) Actually, I had already gOllen this from him when we got 
117) back. This one has already been marked for 
[18] identification. 
{19J THE COURT: I have one other comment.! want to 
[20J make too. That is 1 noticed this morning that when 
(21] some of the witnesses were testifying there are some 
[22] people in the audience who I think know them and have 
[23]· been kind of nodding along with them to answers to 

(241 Again, he was showing up in these predictably. (24] questions. That would be considered to be coaching a 

~(u~)~I~lI~'g~h~-po~p~I~Il~a~te~d~a~re~a~s~;~so~w~e~f~el~t~C~0~nfi~ld~e~n~t_w~e_Vv~e~r~e~g~0~1~'n~g~_I~~~5)~W~it~n~e~s~s.~A~n~d~so~l~w:a~n:t~t:o~ca~I:'t=io~n~e~v~e:r~yb~O~d~y:i:n:t~h:iS~ ____ ~" 
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[1] to see him the next day in the same place. 
~) Q: Were you able to locate the animal the neXl. 

(3) day? 
/4) A: No, unfortunately not. 
(S) Q: -This was Tuesday? 
[6) A: Yes. On Tuesday we were not able to find 

[7] Luther. 
18) Q: How about Wednesday? 
{9J A: Again, no. We spent all day Tuesday and 

(1~ Wednesday looking for him around the islands.nd didllot 

(11) find him. 
('2) Q: Thursday? 
(13) A: Not initially. In the morning, we did not 
[") find Luther. But Special Agent Mac Fuss and Logan 
)ts) Gregory got a telephone call at their office from a jet 
116) ski tour operation that had foun'! Luther at the Boca 

(17] Chica Naval Sub-pens. 
[18J Q: Did you go 10 Boca Chica? 
/'9) A: Yes, I did.Assoon as'1 found out, I 
~~ immediately was taken to the faciliry by boat .. 
~'J Q: Was it, in fact, Luther that was at Boca· 

~ Chica? 
(23) A: Yes, it was. , 
(24) Q: Mr. Spradlin, what happened after you ""ent to 

(25) Boca Chica? 

11] courtroom that do not react to when a witness is 
12J answering a question.They are the ones who are· under 
(3] oath, and they are required to testify, and they cannot 
(4J be coached by anybody in the audience. Now I know it 
[5] wasn't done intentionally..!t was:probably just a 
[6J natuidl reaction. But anyway, I don't think it was 
[7] intentionally. That's why I am bringing it up. Please, 
[8] you have to kind of maintain a certain neutral stance 
/9) the!"e as best you can. Please don't do that again. 

[10J Okay? 
(11) BY MR. HOGAN: 
['2) Q:, Mr. Spradlin, do you recognize that 
)13) photograph? 
(,4) A: Yes, I do. 
(15) Q: Can you please show His Honor where this 
116] temporary confining fence was erected. 
[,7] A: This is the Boca Chica Naval Sub-pens, and . 
118] this is the -
I19J Q: You are going to have to hold it so everybody" 
120] can see .what you are talking about towards me. That'S 
~,) not easy. but go ahead. . , . 
~2) A: Right here is the single entry and exit way to \.... 
(23) the Boca Chica Naval Sub-pens. It's a very small 
~4J channel, and we were able to erect fencing right here 
~5) which effectively sequestered the dolphin in this larger. 
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1'1 lagoon are~. 
121 0: Thank you. Provide thai back to the clerk. 

....,: [3] Once Luthbr was secured in Boca, Chica, can YOll 

[4] teU m~ wh~t happened at that point in time. 

IS] A: Yes. The Navy had sent a veteri,:,arian, Dr. 
[6] WilJiam Van Bonn, out to help us with the eventual , 
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!7l rescue. He came after Mr. Sullivan. And once we had 
f ' . 

[8] Luther seqlre at Boca Chica, Dr. Van Bonn was able to 

{9] give him ary entire medical evaJua~ion: . 
1101 0: What was your role at Boca Chica following the 

I " 
[11] Navy's invo,lvement and the vet's involvement? 
[12] A:] was Still the on-site representative from my 

I " 

(13] office.This ~was a National Marin.~ Fisheries Service 
(14J action, and 'it was my duty to lTh1ke sure that everything 

~ , . 
[15] was being done correctly and to make sure that I was 
[16J reporti1?-g ~Ck to my supervisors in washington~ri.d to 

1'7) make sure ~hat people had what they needed. I was kind 
[18J of an on-site manager, if you will. ' l , . '. 

[19[ Q: I am going to ask you a question that I asked 
[20] of an earlier, witness.] didn't want it to be 

[21J repetitive. ~ut at any point in time during thisrescue 
122] operation df Luther - he is confined on Thursday; you 

[23] arrive in K~y West on Saturday - did you see M,r. ' 
124] O'Barry, Mr: Good, or anybody you knew to be affiliated 

[25] with Sugarl9af Dolphin Sanctuary trying to 'mol?itor this 
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[lJ animal? 
~I A: No, not at all. 
(3] Q: Did y6u consider the Martinis to be affiliated ' 

~ . . 
14] with Sugarloaf Dolphin Sanctuary? . 

1 '.' 
[5] A: No. I ~as under the impression that they were 
[6] somewhat independent of the' SligarloaiDo~phin Sanctliary 
[7] because of ~y prior conversations with them in April of 

I . . 
18] '96. 
~] 0: Tha~'s. 

110] Let'S talk a little bit about the Navy dolphin 

t11j known as B,tJck. Up until the time Luther is fotmd on 
I'~ Thursday arid confined, has there been any reponed 

1'3] sightings of Buck? , 
1'4] A: No. 
115] 0: When;was the first reponed Sighting? 
I'~ A: It wasn't until after we had Luther safe and· 

117] secure we got a - there were calls coming in primafrily 
118] to Dolphin !lesearchCenter of people who had observed 

I'~ another "fri"endly dolphin" up past Lignumvitae and the 
{20] Islamorada keys which are over sixty miles nonh. 
121] Q: Did yqur rescue effort focus up in that area 

;221 at that pOint in time? , , 
~ {23! A: Well, as soon· as we got the sighting, we would 

~4! dispatch soipebody to go confirm. But inevitably, we 
125] were always too late. The dolphin, was never there when 

I '.. 
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[1] we arrived. 

~] 0: Do you know if, in fact, there was a confirmed 
~] sighting of Buck? 

141 A: Yes, On June 4th, 1996 we gOt the first 

I~ confirmed sighting of him. 

[6] Q: How were you made aware of this cOnfirme.d 

!7l sighting? 
18] A: Two people, ManhaSmith and John Bynum, are 

~] in a boa. a. Vaca Cut .on Marathon Key. And they 

1101 encountered a friendly dolphin that had a hean-shaped 
I"] freeze brand on his dorsal fin. And they had been 

[12] monitoring the reports in the papers, and they knew that 
1'31 this was - well, they figured this was prohably one of 

114] the other dolphins that was m;ssing.And so they ",.lIed 
115] the Dolphin Research Center to repon what they saw. 

I"] 0: What action did the Dolphin Research Center 

1'7) take? 
I"] A: They immediately dispatched two of its staff 
P9] members with Linda Erb and Mandy Rodriguez.They went 
(20J out ontO their boat to confirm the sighting that they 
~'I had received.·' . 

!22] 0: Did they boat-follow Buck back to their 

~3] facility? 
124] A: Yes, they did. Linda had been on the boat 

125] with us when the initial boat-follow attempt had 
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I'] happened on Memorial Day with Luther. So she had 
[2] observed Mr. Sullivan and his training techniques. Ms. 
[3] Erb and Mr. Rodriguez were able to do the same situation 
14] with Buck and bring him back towards the Dolphin 
{5] Research Center facility. 
(6] Q: After Buck arrived back at the DOlphin 

(7] Resea~ch Center facility, was he able to be confined? 
18] A: Not immediately. He came right up to the pen, 

(9J and he spends about thirty minutes swimming around the 
110] facility. But eventually after, you know, between 
111] thiny minutes and an hour -I can't remember exactly-
112] but he did swim right into the enclosure. They had 
{131 opened a gate, and he swam into it. 
114] .0: Mr. Spradlin, I just recall something from 

1'5] earlier. On the Sunday when you first went to Sunset 
1'6] Marina,were you approached by the Maninisandanyhody 

117] else in a vessel? 
(18] A: Yes. While we were doing Our examination of 
1'9] Luther, we were in the Zodiac getting the first up-close 

~OJ look at him. The Maninis and Gary Elston and another 
[21J woman came up in a boat to llS. They were very upset 
1221 that we were what,they perceived as interference with 
!23] the dolphin. And they were irate that we were handling 
~4] Luther, and they wanted us to leave him alone. 
(25J Q: At tha~ point in time, did you have an.y 

. 
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(1J concerns for your safety, Mr. Spradlin? 
(2J A: Yes. Primarily for the people I was working 
PJ with. There had been some discussions between the 
(4J Martinis and the people in our rescue team that had been 
(5J unpleasant, and I was concerned for everybody's safety 

(~ and well-being. 
(7J Q: Did you notify NMFS enforcement of your 

IS) concern? . 
, " 

(9J A: Yes, I did. I was in contact with NMFS aild -". 
(10J every day kind of keeping them apprised of what 'I was 

(11J doing and what was going on as well. 
(12] Q: Thanks. . . ' 

(13] MR. HOGAN: I have no further questions right 

[14' now, Your Honor. 
(15J THE COURT: Okay. Let's start with Mr. Good 
(16J this time. Go ahead, Mr. Good. 

(1~ 

(18J 

CROSS EXAMINATION 

BY MR. GOOD: 

(1'J Q: Mr. Spradlin, you mentioned Rick Trout. Do 
(2OJ you r~~ognize Mr. Trout in the courtroom?' . 

(21J A: Yes, I do. 
(22] Q: Could you identify him to His Honor. 
(23J A: He is the gentleman in .~le shirt back there 
(24J (indicating). Yes. " 

.l'J FURTHER CROSS EXAMINATION 

(2J BY MR. O'BARRY: 

PJ Q: Mr. Spradlin, although you say you didn't see 
[4] me there, I am just ~on?ering if you are aware that when 

(5J I did arrive early there were many boats from the Coast 
(6J Guard, the Navy: the Florida Marine Patrol? And I don't 
(7J know which boat it was - it may have been Mr. Fuss's 
(8( boat or whoever - told me to back off and go away, 
(9J basically, that they had it 'mder control.And I obeyed 

(1~ and I did that. Are you aware ofthat? 
. (11J A: No. I think everybody that was working with 

(12] our group would'liave recognized you. I mean, we all 
(13J know what youl<;>ok like. And I think had you been on 
(14J the WJter, that would have been common knowledge. But 
[15] nobody ever said that they saw you. 
116J Q: You never saw me there w'ith the owner of the 
[17] marina, Mr. ~ I think his name is Goldenmeyer? 

(18J A: No. 
(19J Q: No. 
(20J A: When I arrived at the Sunset Marina, the only r· . . 

(21J people I saw were the Martinis and Gary Elston. 
(22] Q: Thank you, sir. 
(23J THE COURT: Redir~ct? 

(24J . MR. HOGAN: No, Your Honor. 
~(2::,5J_...:Q:::.: ,::D:,:o:.y,-o::,u::.:r,::e,::c::o'?,gn::lZ::· :.:e"th=e:..w"'-'o_ma_n--"s..:it:..ti_n"g:..n_e_xt---.C·t..:o ____ (25J THE COURT: Thank you very mUCh, sir. You may 
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(1) him? 
(2J A: Could you move, sir? 
PJ I believe tllat I do. It's Christine Schulz. 
(4J Q: Christine Jarvis? 
(~ A: Okay. 
(6( Q: Do you know of anywhere in the state of 
(7J Florida where boats aren't allowed, where boat traffic' 

(8] is prohibited? 
[9] A: No. That'S not PlY area of expe~ise.I·~ not 

(10( familiar with that. 
(11J Q: You stated that Mr. and Mrs. Martini were 
(12] independent from the Sugarloaf Dolphin Sanctuary? 
(13J A: I wasn't sure. Based on tbe complaints that 
(14J they lodged with my office and my conversations with 
(1~ them - I spoke to them quite a few times during the ' 
[16] month of April,and they were very concerned abo'utwhat 

(1~ had happened atthe Sugarloaf-or what was happening at 

(18J the Sugarloaf Dolphin Sanctuary. And they had told me 
(19J that they were banned fromthe premises and that they 
~~ were taking actions into their own hanM to feed the 
~1J d~lphin and to give them care. . 
(22] MR. GOOD: Thank you,Your Honor. No further 

(23J questions. 
(24J THE COURT: All rigbt. Mr. O'Barry. 
(25J MR_ O'BARRY: I just have one, Your Honor. 

(1J step down. You may leave if you wish. 
(2] Mr. O'Barry? 
PJ MR. O'BARRY: Your Honor, before we proceed, I 
(4J have a request. I would like to be excused just long 
[5J enough to get a restrainiJ?g order against Mr. Trout 
[6] until tl~is trial is over. Or in the interest of time, 
(7J perhaps I could have a marshal or the court clerk follow 
(8J me to the bathroom so I could be alone and be away from 
(9] him. I'm being provoked. I'm being harassed. I am 

(10J being verbally abused. It's hard enough to defend 
(11J mys.elf as a lawyer without being stalked while this is 
(12] going on. 
(13J THE COURT: And you are saying that someone in' 

. [141- this courtroom is doing that? 
(15J MR_ O'BARRY: Rick Trout. I would like to get 
(16) a restraining order just like his girlfriend has one 
(17] against him right now. If you can keep him away from me 
(18J until this t~ial is over or let me go to the bathroom 
(19] with somebody wh,o -
(20] THE COURT: Mr. Trout? 
(21J MR_ TROUT: Yes, sir. 
(22] THE c::OURT: Please come forward. 
(23J I'm not passiI]g judgment on anything that has 
[24) been said or anythin~ that is being doot;:. but I do want 
(25) you to be aware that this is a sensitive matter. 
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[1J MR. TROUT: Yes, sir. (1J A: Yes, it is. 
(~ THE COURT: That passions fly high in this' (~O: You work within the Mal;ne Mammal Systems . 

......., (3J panicular ~rea. But you must be very ca~eful, and I (3J What kind of work do y,ou do for them? 
(4J don't want:you to have any contact witli Mr.O'Barry (4J A: I train the dolphins for them. 

[5J whatsoever· (5J 0: So you are a dolphin trainer? 
['J MR. TROUT: Absolutely not. We passed in the ['J A: Yes, I am. 

[7J hallway, ana that was - [7J 0: Describe your general responsibilities as 
[8J THE COURT: Inside this counroom 01' outside [8J dolphin trainer. . .'. . 

[9J the counr60m while ;his case is going on.And if you ~) A: Well, I see their everyday daily training 

[10] are both ifl\the bath~oo~ at the Same ti~e, then - (101 sessions which] keep records of tile food intakes. And 
(11J MR. TROUT: No. (11) I keep a good rappon with the vets, and that's a big 
/12J THE COURT: - then you will have to leave. [1~ day job. 

[13) MR. TRo'UT: That wasn't e:;'en the case. We [13) 0: As pan of your responsibilities, do you also 
[14] 'passed in t~e hallway, and that was it. [14] teach them many of the trained behaviors that they use 
[15) THE COURT: Just I am going to - [15J in the various missions? 
[16J MR. TROUT: Sure. [16J A: Yes, it is. 
[17] THE COURT: I want to make it clear. I don't ... ' [17] 0: All right. Approximately, how large an 
118] want to have to put out a formal order. I think yo'u [18] inventory of marine mammals do you have at your San 
[1~ understand. what I am saying. [19) Diego facility? 
(20) MR. TROUT: Absolutely, sir. (20J A: I would say right around a hundred. 
(21J THE COLJRT: Okay. (21) 0: How long have you been affiliated with the 
[~ MR. TROUT: Thank you. (22) Navy Marine Mammal Program? 
[23J MR. O'B~RRY: Thank you, Your Honor. I do (23) A: For 15 years now. 
[241 want to ap<:>logize for being a few minl~tes late. That [241 Q: Prior to your affiliation with that program, 

~ 
~(2~5)~w~a~s~w~l~la~t~t~h~a~t~vv~a~s~a~b~0~u~t~vv~hLy~l~wa~s~la~t~e~' ______ ~~ _____ I~(2=5~)~vv~l~la~t~d~i~d~y~0~l~.~d~0~? ________________________________ __ 

[1) 

(2) 

[3J 

THE COURT: That's all right. 
Mr. Hog\,n or Mr. La Bissonnlere, go ahead. 

MR. LA BISSONNIERE: The Agency now calls 
[4J Kerry SulliVan. 
[5) THE COURT: Please come forward, Mr. 
(') Sullivan. If. you will come right up here, this is the 
[7J witness stand. And I am going to swear you in JUSt 
18] before. Please raise your right hand. 
[~ (Wherel.pon,Kerry Sullivan, having been first 
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(1] A: ] worked for Marine Mammal Productions during 
(2] the summertime as a contractor catching dolphins. 
[3J 0: So your responsibility was to catch dolphins? 
14) A: Yes. 
(5] Q: This was for two summers you said? 
['I A: Yes. 
[7] Q:.Can you give us a sense as to on a regular 

[lOJ duly svvorri by the Judge, was examined and testified as 

(8] basis during the sunl!llertime how much time you spent 
(9] doing this? 

[1~ A: It was basically every day Monday through 
[11) follows.) 
[12] DIRECT EXAMINATION' 

BY MR. LA BISSONNIERE: (13] 

[14] 

(15) 

[161 

[17] 

(18] 

(19] 

(2~ 

0: Would you state your name for the record. 
A: Yes. I'm Kerry Sullivan. 
0: How bid are you? 
A: I'm 38. 
0: Who :do you vvork for? , 
A: U.S. Navy. 
0: In w~at division? 

(21) A: I work for the Marine Mammal System. 
[2'Z[ 0: Is the're a paniclllar division the Marine' 

,.".,; (23J Mammal System is iocated in? 
[24J A: Yes. It's the Space and Naval Warfare System. 
(25) 0: Commonly referred to as SPAWAR? 

t' 

[11J Friday. 
[1~ 0: About hovv long each day? 
113) A: From SlID up to sun down. 
[14J 0: And in your capacity catching dolphins, I 
(15] assume that you came into contact with wild dolphins? 
[16) A: Yes, I did. 
[17] 0: On li~w regular a basis? 
[18) A: 'Usualiy every day. 
[1~ 0: And through that process, did you have the 
(20J opponunity to observe how these dolphins were behaving 
{21J in the wild? 
[22] A: Sure. 
(23) 0: Now in May of 1996 in your capacity as a 
(24) trainer for the Navy, did you panicipate in a rescue of 
(25) a former Navy dolphin named Luther? 
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I'l A: Yes. I did. .. 
12l 0 ; Approxim:llely. when' did you'first arrive on 

PI scene to help with this rescue ope~[ion? ' . 

~I A: It was around noon o~ the 27th. 

lSI 0: Who did you first meet up with? 

~I A: Mr. Spalding. 
[7] 0: Would that be Trevor Spradlin? . 

I'} A: Trevor Sprddlin. I am sorry. 
I~ 0: Where did you meet up with hil?? . , ' 

(I~ A: Out on a boat on a sandbar right outside of .' ' , 
III) Sunset Marina. I believe it's called. 

Pago 691 

1"1 0: Now when you arrived on scene. did you speak 

1131 with Mr. Spradlin? 

I"} A: Yes. I did. 
. IIS} 0: Did he brief you on what was happening? 

lIB) A: Yes. he did. 
lIn 0: What did he teU you?, 
[1B] A: He said that there was a crisis with the ' 

I'~ dolphins in the area. and he wanted me 10, see if I could 
1201 identify it as an ex-Navy dolphin. ' 
~I} 0: At some point in time: did you have an 
122J opportunity to closely exa.;,me the dolphin? . 

{23} A: Yes. I did. 
{2'} 0: How were you able 10 bring that dolphin close 

[lSI enough to examine it? 
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I'} A: I brought with me what we' call a pinger. 

121 Q: Now what's a .pinger? 
p} A: A pinger is a little device that sends Out a 
~} 12-kilohenz sound into the water. and the dolphin is 
I~ t~dined to respond by touching it. And the reward ,is a 

1'1 handful of fish for touching it. ' 
[7] 0: Now in your experience in dealing with wild 
I~ dOlph ii,s. do wild dolphins normally respond to the 

~} pinger when it's submerged? 
II~ A: No. they would not. 
(11] Q: When this pinger was insened into the water, 
1I2) where was the dolphin relative to th~ bo~t that you were 

113J on? 
I"} A: He was approximately 200 yards away. 
II~ 0: How did the dolphin respond? ' 

1"1 A: He swam right over to the pin.ger like he was a 
lIn IOrpedo. JUSt headed right t~ the boa! right straight to 

1"1 the pinger. 
I'~ 0: You gOt a chance to look at him? 
(2Q1 . A: Yes.! did. 

~II 0: How did he appear to you? 
(22) A: Well. the first thing! noticed on him was a 

~'I large laceration right before the dorsal off to the side 

~'I on his body. 
{25} 0: Anything else you noticed about him? 
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I'} A: He seemed 10 be . he see":,ed to have missed a 

(2) few meals. I should say. 
(3) 0; Did' the dolphin appear to be agitated in any 

I'} way? 
IS} A: Yes. he did. 

1'1 0: How can you tell that a dOlphin is agitated? 
[7] A: Well. I had him in a hand station which is me 

[8} placing a hand in the .:water and he is resting his roster 
I'} in my hands. And he kept wanting 10 look around at 

IIDI things other than me. He was shaken. He seemed to be 

[11) scared. . 
(l2) 0: And based upon your experience in handling 

II3} your Navy marine manunals. what conclu~ions did you draw 

1'~1 from that? 
l'S) , A: I thought that he needed to be out of the area 

l'B) that he was in: 
117] Q: So w:!lat "was yo~r overnlfassessment of the 
118J dolphin after you examined him? 

1'9} A: ! felt that he needed to be looked at by a 
[2OJ professional veterinarian. 
[211 .Q: At some point in time, was there an attempt to 

122] lead Luther from the Sunset Marina area to another 

1231 location? 
~4} A: Yes, there was. 
~51 0: Why did you Wdnt to h:'ad Lllther - first of 
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II} all, where were you planning on leading the dolphin? 
{2} A: I took a small - I was JUSt trying to fwd - I 

I'} took a boat ride and found a place Over on I think 
\41 what's called Fleming K~y that was the old Navy boat 

IS} ramp with docks there. 
1'1 0: And what was the purpose of trying to 'Iead the 
[7] dolphin from Sunset Marina to this boat ramp. or how did 

18J you characterize it - I'm sorry? 
19} A: It was mOre of a boat slip. boat docks with a . ' , 

[10] little fencing corral around it. 

I"} 0: And what was the purpose for trying to do 

[12] that? 
1131 A: So that we could put him in a temporary place 
lt41 so a veterinarian could look at him. 

lIS} 0: Now was a part of this endeavor to try to lead 
IISI the dolphin from Sunset Marina to this temporary 

lIn facility? 
118) A: Yes, it was. 
I"} 0; During the course of the attempt to lead the 
I20J dolphin to this facility. was it videotaped? 

{21} A: Yes, it wa.s. 

~'I 0: Okay. I'm going to be showing you what has 

1231 already been marked as Age~cy Exhibit Number 54 for 
(241 identification. This is a videotape that shows the 
I'S) attempt to boat-follow the dolphin from Sunset Marina to 
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[1) the temporary enclosure. Have you had an opponunity to 

(2) review that videotape prior to teslifying here today? 

(3) A: Yes,l have. 
[.] Q: Now JS that videotape shown in its 

IS) uninternlpted form? 
[6) A: No, it's not. 

[7) 

[8) 

[9) 

[10) 

Q: How and in wbat way has it been altered? 
A: It's just been shone ned. 
Q: Are you actually depicied in this videotape? 

A: Yes,lam. 
[11) Q: And in reviewing the videotape in its 
[12) abbreviated form, does it fairly and accurately depict 
[13) the boat-follow that was attempted o.n May 27th of '%? 

[") A: Yes, it does. 
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[1) boat-follow, how did you bring the dolphin alongside the 

(2) boat? 
~) A: I used a recall pinger. 
[') Q: And approximately, how much time had you 
[5[ actually spent working with this dolphin prior to the 
(S] videotape that we are seeing here? 

[7) A: Just a couple of minutes. 
[8) Q: And to your knowledge, had any other Navy 
[9) trainer worked with this dolphin in the year and a half 

[10) that had elapsed between when the Navyw-ds working with 
[11) this dolphin and when it had been moved to the Sugarloaf 
[1~ Dolphin Sanctuary? 
[13) A: No, not to my knowledge. 
11-4} Q: Why do you keep your hands in the water that 

[15) Q: With your permiSSion, Your Honor,l would like [1~ way? 

[16) to play the'videotape.And if I could,l would [16) A: It's the same thing, JUSt m.~king sure he is 
(17] appreciate it if the witness could approach the monitor 117] watching me.And he came over,and what I did there was 

(18] so he can narrate. (18] just give him a target. And he came up and touched it, 
[") THE COURT: Okay. We will take the usual. [19) and he got fed for it. 
[20) Anybody that wants to see it can sit over on that side. [2OJ Q: Now you typically call this a boat-follow? 
(21) Then Mr. Sullivan, if yo.; would sit down below and bring (21) A: Yes, I do. 
(22) the mike, I think there's a mike over there. And I will ~ Q: Is this a trained behavior? 
(23J sit down tliere with you so I can set it. Is the audio [23] A: Yes, it is. What we like them to do is build 
(24) section imponant in it or not? Let's see 'it. ' [24] up a boat rate with the engine so that the animal can 

) ~[2:,5)_~(WI-=-:.:,e:::re:.:.:u:!p::o::n::,.:th=e...:V1.:· d::.e::.o=-wa-'-s--'p'-I.::a!..y.:e.::dc:..) ___ -_--- (25) surf in that wake so he. doesn', have to - doesn'l run 
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BY MR. LA BISSONNIERE: [1) 

(2) Q: What are we looking at here, Mr. Sullivan? 
~) A: RighI now I have just ,brought Luther over to 
['1 the side of.the boat. He is just now staning the 
[5) boat-follow over to the temporary area. 
(6) Q: ·Okay.This is about three o'clock in the 

(7] afternoon?, 

[8) A: Yes, if is. 
(9) Q: You are' the guy in the baseball hal that's 

[10) turned aro.md backwards? 

[11) A: Yes,liam. 
[1~ Q: What did you just do there? 
[1~ A: I just tossed in a fish. 
[") Q: Why do you have your hand extended out this 

(15) way? , 
[16) A: So that right now he is generally like around " 
(17) that area. There's a lot of boat traffic you don't see, 
[18) and I am putting my hands up to keep his attention to . , 
(1QJ me. 
(20) THE COURT: Why do you have your hands in like· 

(21) that? 
. I~ THE WITNESS: Same thing. I am just keeping 

.,,) [23) his eyes on me, just movement. 
[2.) BY MR. LA BISSONNIERE: 

[2~ Q: Now,immediately before you staned this' 

[1) out of energy following the boat after the swim. 
(2) Q: Is the dolphin trained to be located in a 
[3] certain position relative to the boat during these 
[.) boat-follows? 
[5) A: Yes, he is. 
[6) Q: And once again, why is that? 
[7) A: Like I said, it benefits him so that he 
(8) doesn't have to use any energy. It's effortles~ and it 
[9J benefits us so 1 can keep my eye on him. 

(10) Q: It benefits him because tll(~ wake is pushing 

[11) him along? 
[1~ A: Exacdy. 
(13J Q: Now in your experience in dealing with wild 
[") dolphins, will wild dolphins follow a boat in that 
[1S] location? 
[16) A: Usually not. They will usually ride the bow 
[17) of the boat. 
[18) THE COURT: Can the dolphin keep right up with 
[19) the boat like that? 
(20) THE WITNESS: Yes, it can. 
(21) THE COURT: At 15 knots? How fast? 
~ THE WITNESS: We usually - it's usually about 
[23) 1,700 RPM's. I'm not sure how many knots that is. But 
[2') as long as you have got a good wake from 'he engine 
~ going, he can usually stay right in there. 
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[11 

[21 

1'1 

BY MR. L.A BISSONNIERE: 

Q: Looks like the boat is picking up speed. 

A: Yes, it is, 

141 Q: The dolphin is u".ined to adjust the speed to ' 

151 the speed of the boat? 

[6\ A: Yes, he is. " 

[7\ Q: Now at this tilne, do you still have that 

18) pinger in the water? 

[91 A: No, I do not. :' 

1'~ Q: Okay. You brought the dolphin alongside'the 

[11] boat, correct? 
{121 A: Yes, I did. 
[131 Q: And that was with the pinger? 

(1-4] ~: Yes, it is. 
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(15] Q: Afterwards, do YOll r~move the pinger from t~e 

[16J water? 
{17] A: Yes,l did. 
(18] Q: After that point in time, did Y.Oll ever 

{1~ reinsert the pinger into the water?' 
[201 A: Not that I recall. I didn't have to: 

{211 

(22\ 

Q: Once again, where is the boat headed? ' 
A: The boat is headed over to the temporary 

" 

!231 facility that we found over 'on F1en:iing Key. I believe 
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11] there? 

(2\ A: Yes;it is. 

13) Q: Looks like we are slowing down here? 

,.j A: Yes, we are. We are slowing down because we 
(S) have made it over tllere, but they are not prepared for 

161 uS to be there. , 
[7\ Q: So whads your boat doing? 

181 A: Right now we are just'slowly cirCling outside 
[9J the area. 

{101 Q: You are, buying time? 

{III A: Just buying time, yes. 

{12] Qo Now it looks like there was a freeze-~rame 
(13J here. What is that? 

[141 A: I believe it was something that w.s built into ' 
{lSI the VCR. The person who was taking this vide? 

[16] freeze-framed some pictures in ,it. . 

[17] Q: We are just fast-forwarding here a little 

1181 bit. 
[1~ Okay. Has the boat stopped? 

{201 ,A: Yes, the boat has stopped. 

~11 Q: What are we looking at here? 

[2~ A: We are looking - I threw Luther's bucket lid 
(23] out there, and Iwant~d him just to retrieve it .. 

[24J th;tt's the name of the key. (24) Q: Is that a 'learned behavior? 

~~~51 __ ~Q~:~T~h~e~se~a~re~w~l~la~t~,~tI~le~'~p~e~0~p~le~a~t~tl~le~' ~te~n~1~p~0~r.=r~y _________ ~[22~ __ ~A~:~Y~e=s,~i~t~is~,=It~h=a=s=b=e=e=n~tr.~a~in~ed~t=o~l_li~ln~.=-__________ -c' 
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[lJ enclosure, the radio COJ?ffiunications? 

(2) A: Yes, it is. 
1'1 Q: They are working with this to get this 

{'I enclosure ready as you are coming toward it, right? 
{51 A: Yes, that'S exactly right. 
{51 THE COURT: How long did it take you to get 

[7] over there? 
{81 THE WITNESS: It didn't - I woul(l say it's 
{81 maybe ten to fifteen lninut~s. I tI{ought it would be 

(10) longer, but it was not. '," , 

(II) MR. LA BISSONNIERE:Your Honor, would you' 
{121 like me to fast-forward tllrough a little bit of this? 
{131 THE COURT: Yeah, right: " 

, BY MR. LA BISSONNIERE: (14] 

(15] 

116) 

Q: Are YOll getting near th,e ~nclO~llre now? 
A: Yes, we are.As a matter of fact, I believe 

{In tllat'S the enclosure right tllere .. 
{IBI Q: So far how is Luther doing? 
(19J A: He is doing very good. 
(20) Q: How was he responding relative 10 one of the 

{211 Navy dolphins that YOll take care of!, 
• J 

~~ A: Very well. I was thinking we would have to 
{231 stop the boat, try - he just had no 'problem following 

(2') the boat. 
(25) Q: Is tl13t the enclosure we are looking at right 
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{II Q: That was tr.ined to hiln at the Navy? 
{2\ A: Yes, it was. 
[31 Q: Why is that a trained behavior? 

(4] A: Because there are certain t~es when we are 
[5] out working them that we will have to ~top the boat. We 
{51 will maybe have to change dive gear, gas the boat, 
[7\ change batteries. So tllat's a little SOlnetiling to keep 

{81 him entertained, keep hiln busy while we are doing this. 
{9J Q: In your experience dealing with wild doIPh~s, 

[10] wilJ they fetch containers like that for you? 
[111 A: No. 
{1~ Q: What are you doing right here?, 

[131 A: Right now I am giving a qilick lnedical check 
(14] because I have 'seen a laceration. and now I want to see 
{151 if there's any lnore lacerations on his body. 
[161 Q: Is Luther taught to do this? 

[17] A: Ye~, he was. 
(18] Q: Is this what yoil afe referring to before by 
[19] stationing? 
(20) A: Yes, it is. 

(211 Q: Can you see the gash on his side there? 
(22) A: Yes, I can. 

(231 Q: What did you just do there? 
~4) A: I just asked hiIn to vocalize. Right now I am 
{251 trying to see what he still knows, what he,doesn't 
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[1J know.And·he is trained to·when you shake your finger [1J THE WITNESS: No. sir. No, sir. In all 
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I [~ at him for him to vocalize. [2J actuality, that doesn't make any sense. The only reason 

...., [3J Q: Why do yOU do that? [3J I say that is because it would seem to me as a trainer I 
[4J A: Just abother thing just to keep them busy [4J would have to know where that ship is. And if I know 

[5J while we a~e going through our daily routine,like.I., [5J where it is, why don't I just blow it up. That's the 
16} said, mayb~' change out batteries on equipment, or 16] way] have aJways thought of that. 

[7] anything l~e that.- [7] THE COURT: So essentially, the dolphins were 
[8J Q: Have you ever seen a wild dolphin do that? [8J used - is this kind of an experimental program that the 

[9J A: Not on command, no, or nOt when asked to. [9J Navy had with these dolphins, was it, or long-term or 
[1~ Q: Looks' like he was having a tough time there? . [1~ what? 

[11) A: Ycs.T~at's not a normal bucket lid ~hat he:s [11J THE WITNESS: No, sir. These programs are 
[12J used to.A n'ormal bucket lid would have a'flat surface, [1~ going on right now. 

[13J and this one had a handle on it. He was.having a hard [13J THE COURT: They are? , . 

[14J time with it. [14J THE WITNESS: Yes. 
[15J (Where~pon, the videotape was stopped.) [15J THE COURT: And have been for SOme time? 
[16J THE COURT: To the extent that it is not [16[ THE WITNESS: For some time, yes, sir. 
(11) classified, what was the Navy doing with them when they ]11) BY MR. LA BISSONNIERE: 

118) had them? ;;1 118) Q: These dolphins are trained to do open-water 
[19] THE WIT~ESS: Sir, can you repeat the (19) work, correct? 

(20] question? ~ (20) A: Yes. 
[21J THE COURT: When this was a Navy dolphin - [21J Q: As part ofthat training, they are trained to , 
[2~ THE WITNESS: Yes. [22] come back upon command, correct? 
[23J THE COURT: -·it was trained forthe Navy for [23J A: Yes. 

(24J some kind of underwater work of some kind, must ,hav,c! [24] Q: Once in a while, do they ever stray away? 

J 
~[2~5]-,b~e::e::n:::k~in~d~<i:f.::n::a.::ti.::o.::n::a:..l.::d::e~:.:e::n=s::e!-; I:.:·s-.:th=a:..t ::c::la:.:s::sifi:.l:.:e-.:d=? _____ [25J A: Yes, sometimes they do. 

[1J THE WIT~ESS: I'm not really sllre if it is, 
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12] but it was -iit was everyday open ocean work.And he 
131 had to work with divers. swinu;ners. that kind 9f .. 
[4] atmosphere for the Navy. 
[5J THE COURT: Open ocean work meaning he was 
16] working Ollt in the ocean witl~ the; crew? 
[7] THE WITNESS: Right, exactly, sir. 

[S[ BY MR. LA BISSONNIERE: 

19J Q: Maybe to ask it a slightly different way, in . , 
[lOJ general terins, what kinds of things did these dolphins 

[11J do? ( 
[1~ A: They 'did a lot of retrieval. Basically, a lot 
[13] of retrieval!· a lot of marking, a lot of findings things 

(141 in the ocean. 
[1~ Q: Like what kinds of things would they be 

[16J looking for? 
[17] A: Well, basically bottom lines or people 
[18J depending 'on what project they were on. 
["[ Q: And they would retrieve things from the bottom 

[2OJ of the ocean as well? . 
(21) A: Someiimes. Like J said. it depends on what 
~~ project the'y were on.There's several different 

"'" [23J projectS th~t we have going Ollt there, 
[24] THE COURT: How about putting bomhs on ships 

[2~ or someth~g like that? 
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[1J .Q: Okay. When they stray away, do YOll go looking 
[2J for them? 
[3J A: Oh, yes, definitely. 
[4J Q: Do you always find them? 

[~ A: Not all the time. Most of tlle time they find. 
(6] us. 
[7] Q: Oh, yeah? Explain. 

[sJA: Well, inunediately, if we lose a dOlphin -
[9] maybe a wild pod swam by, he wants to go with them,and 

[1OJ we lose track of him - inunediately, we will radio back 
[11] and get all boats necessary Out looking for him. And 
(12) there have been days where we end the day we haven't 
(13) seen the dolphin. But nine out of ten times next 
(14) morning we come in he is sitting in front of his. pen 
(15] waiting to gO-in it. 
[16J (Whereupon, the tape was started again.) 
(11) THE WITNESS: As you can see right here, I 

[1SJ start looking at the bucket lid wondering why I threw it 
(19) out with the handle on it. 
[2OJ THE COURT: Why don't we fast-forward a little 
(21) until we see him go in: 
[22J BY MR. LA BISSONNIERE: 

[23J Q: What kind of behavior is that? 
[24J A: That is a bow jump. 
[25J Q: Is that a behavior that you trained this 
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[1] animal to do? 
~I A: Yes, it is. 

'131 0: Why do you have him do this kind of behavior? 
141 A: It's the same thing just to keep him busy as 

[5] with the bucket did. 
1'1 0: Is this the first time you asked him to do a 

J7J bow jump since you saw him? 
[81 A: Yes, it was. 
[9J 0: How did he do? 

[101 A: He did fine. He saw the signal and went and 
[11) did the jump. 
[12) 0: What was that? 
[13) A: That was what we just called a little hula 

(1.J dance. 
[IS) 0: That's a learned behavior? 
[16) A: That is learned behavior. 
[17) 0: Why do you teach them to do that? 
[18) A: It goes along with the bow jump and retrieving 
[19) bucket lids just to keep them entertained and keep them 
{20) from being bored. 
~1) 0: In your experience, have you ever seen a wild 
~2) dolphin tasked to do that on command? 
~) A: No, I have not. 
(24) Q: What are we: seeing here? 
~5) A: Right here I am asking him to come up out of 
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[1) the water and shake hands. And the reason I'm doing 
[2) that is so I can check underneath his body for any 
(3) lacerations or any injuries. 
[4) 0: Did it look like the boat has started up 
(S) again? 
[.) A: Yes, it has. 
J7J 0: What are you doing? 
[8) A: We are boat-following over to the facility. 
[9J That's it right in front of us. 

[1~ 0: So was the enclosure ready now? 
(11) A: Yes, it is. 
[12) 0: What just happened here? 
[13) A: Luther turned away from the temporary 
(14J enclosure and did not want to go in there, so we stopped 
[15) the boat and put the pinger in hoping that he would 
[16) respond to the pinger. 
[17) 0: You gOt the pinger in the water right here? 
[18] 

[18) 

{20) 

~1) 

A: Yes, it is. 
0: Did he respond? 
A: No, he did not. 
MA- LA BISSONNIERE:That's the end of the 

~ videotape. 
~) (Whereupon, the videotape was concluded. ) 
~4) 

[25) 

BY MR. LA BISSONNIERE: ' 

0: Okay. Whe'n we ended the videotape, it 

[1) appeared as though Luther did not enter into the 

12) enclosure, correct? 
[3) A: That's correct. 
14) 0: Did you remain in the area for the rest of the 
[S) day? :' 

[6) A: Yes. 
{7] Q: During that time, were you able to continue to 
[8) observe Luther? ' 
(9) A: Yes, I was. 

[10] 0: Where was he? ' 
111] A: He was 'jUSt right outside the enclosure 
(12) hanging around out there. 
(13) 0: At some point in time, did you leave? 
[14) A: Yes, we did. 
[15) 0: And why was that?' 
[161 A: That's becalise it was dark, and'we could not. 
117] see anymore. 
[18) 0: At some point in time, were you fi';ally able 
[19] to contain Luther? 
{20) A: Yes, we were. 
~1) 0: Wilen did that occur? Do you remember? Do you 
~2) recall? 
(23) A: It was two days later. Yes, it was twO days 
(24] later. 
[25) 0: And whereabouts was the dOlphin contained? 

/ 
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[1) A: At a place called Boca Chica over at the 
[2) sub-piles. 
[3) 0: Now after this dolphin was contained, did you 
(4) continue to work with him? 
[5) A: Yes, I did. 
(6) 0: For about how long? 
J7J A: I worked with him for about four or five 
[8) sessions a day between 20 to 45 minutes at a time. 
(8) 0: Can you describe these sessions. 

[10) A: It was. mainly the place he was in was big 
[11) enough to have a boat in there. So we boat-followed him 
(12) around and started asking him to jump back in the boat 
[13) which is another trained behavior he had been taught. 
(14] Q: Why were you having him do these tl"'4lined 

(15J behaviors again? 
[16) A: Because by then we had vets looking at him, 
[17) and we were basically getting food into him and any 
[18J medication he needed. 
[19) 0: Based upon your observation of the animal, did 
{20) he appear to enjoy these sessions? 
(21) A: Yes, he did. 
~) 0: How do you know that? 
(23) A: Because he had got to where he was looking 
~4) forward - like I had said, we had a boat in there; and 
~S) he was mainly staying by the boat wanting the attention. 
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I'I Q: Again, over how long a period of time did ,yoll 

J t21 conduct tJl~se sessions? 
-.,..... 131 A: Can YOII repeat that? 

~I Q: For how long a period of time did you conduct 

151 these sessio,ns? Was, it days, weeks? 
1'1 A: I believe it was a couple weeks, 

I 

f7l Q: Now in the course of watching Luther during 
181 these sessions, how many of the learned behaviors that 
~I had been ta'~lght to him while he was with the Navydid he 

I'~ still recall? ' 
1'1] A: He recalled every one of them t~at I asked him 

I") to do, t 
1131 Q: Did hi: have difficulty performing any of 

[141 those? 
1151 A: The only difficult one he had 'performing was 

1'6) jumping back into the boat, 
117] THE COURT: What was that ag.1in? I didn't get , 
1181 that last ansWer. 
1"1 THE WITNESS: The only one he had difficulty 
(2<l1 doing was jumping into the boat, 
1211 BY MR. LA BISSONNIERE: 

f22I Q: In yoJ.. experience, is that a difficult 
(231 behavior to, perform for a dolphin? 
~'I A: Yes. it 'is, It's probably one of the hardest ' 

(25] ones we do train. 

III MR. LA BISSONNIERE: I have no other 
(2) qutstions. 
131 THE COURT: Okay, Mr, O'Barry, 
1'1 MR. O'BARRY: Thank you. 

151 

16( 

f7l 

18] 

Q: Mr, S~lIivan? 
A: Yes. sir. 

CROSS EXAMINATION 

BY MR. O'BARRY: 
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[$I) Q: You answered .with great enthusiasm when you 
1'01 were asked' if the dolphin performed all of the 
1111 behaviors, ~nd you said yes enthUSiastically 11(: 
112f responded 'to all the behaviors; is that correct? , 
1131 A: Yes, 
I") Q: Okay, Did you keep a feeding log during the 
1151 period you were feeding the dolphin? 
1161 A: Not then. not that first day, I was - ' 

117) Q: Not the first day. 
118) BIIt generaUy, you know that the dolphin was 
IIOf eating well ,and responding to all of your hand signals? 

f20I A: Yes. 
(211 Q: Okay. So other than the laceration which we 
f22I set jllSt forktrd of the dorsal fin, we have a healthy 

__ ' (231 dolphin he~. that he's basically sharp as you described 
(2'1 it. We know that the dolphins when they are Stressed 
~51 and when they are sick the first thing they do is they 
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It) stop eating; is tl.13r correct? 

f2I A: Not aU the time. That's nOt correct,That's 

131 not true. not all the time. 
~I Q: Would you say this dolphin was sharp during 
(5J your session,S? 

1'1 A: Can you repeat? 
f7l Q: Would you say this dolphin was sharp - you 
18J know the term sharp - during your -

101 A: Yes, Yes. he was.' 
1101 Q: Okay. He is a healthy dolphin. 
[11] Second question,Au you familiar with 13 
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112f U,S.Navy dolphins that were IIsed in the Vietna';' War and 
113) were stationed at the Cameron Bay a~a? 
I") MR. LA BISSONNIERE: Objection, Relevance, 
(15J THE COURT: Okay. Well, we will see , He 
116) hasn 't had a chance to develop his question yet, so the 
117] objection is too premature. Denied .' 
1181 Go ah~ad . Mr. O 'Barry. 

lUll BY MR. O'BARRY: 

f20I Q: Are you familiar with the 13 dolphins that 
1211 went specifically from Key West here to the Cameron Bay 
[22J area during the Vieulam War? 
(231 A: Only from what I have heard because it W-dS 
12'1 bdore my time, 
(251 Q: You heard about those? 
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A: Yes, III 

f2) Q: Are you f.uniliar with the term harbor defense 

(3) unit? 
1<1 A: I have heard of it , yes, 
151 Q: Have you heard the teml swinuner nullification 

'" system? 
f7l A: I have heard that term, 
1'1 Q: You mentioned you captured dolphins in 
f9I Mississippi Sound? 

IIOf A: Yes. 
1111 Q: I did also here or in Biscayne Bay and 
112f captured over a hundred and transferred many to the 
1"1 Navy. And in doing that while I worked for Miami 
(14) Seaquarium. we noticed that about eighty percent - it's 
1151 different in different places. bm abo lit eighty percent 
(16( of the dolphins have shark scars On their body, Did YOll 
117] see shark scars on the dolphins that you captured or 
1181 observed in Mississippi Sound? 
1'01 A: Yes, I have seen some of them with shark 
(201 scars. sure. 
1"1 C: What percentage roughly? , 
122f A: Oh, maybe a quaner ofthem. I don't know. 
(231 Q: Twenty-five percent, something like that? 
(2'1 A: Sure. 
~51 Q: I have seen them actually take their dorsal 

Min-U~Script® ' (19) Page 711 - Page 714 



IN mE MATfER OF: 
February 10,1999 RICHARD 0' BARRY, ET AL 

Page 715 

(II fin off, chunks off the pectoral fin and so lonh. Have (II Q: What does that stand for? 
Page 717 

(2J you seen that? , , 
(31 A: Yes. I have seen dolphins that are missing 

~I pan of their tail. 
1'1 Q: And these dolphins heal themselves in the wild 
(6) there. '. , 

(7J The scar that we are looking at in this 
('1 dolphin, this wound is pretty minor compared to that 
191 what you juS1 described; is that correct? . 

(IOJ A: Compared to what I ~ave seen, I would say yes. 
(III Q: Thank you, sir. ' 
(llJ THE COURT: Okay. Mr. GOod. 

[t3J 

(14' 

FURTHER CROSS EXAMINATION 
BY MR. GOO.o: 

(IS) Q: Mr. Sullivan, you said you staned Ollt in the 
(18] private sector? 
(17) A: Sir? 
118] Q: You started out working for Marine Manunal 

(18) Productions out of the Gulf o.f Mississippi? 
(2OJ A: Yes. I was jUS1 a cont1"\cior.1 never . 
~I) officially worked for them as a trainer or ~nything like 
~ tllat. 
(23( Q: You were working with dolphins in tile privdte 
~') sector? 
12~ A: I was juS1 catching them. 
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(II Q: Independently of the Navy? 
(2J A: Excuse me? 
(31 Q: You weren't working for the Navy at that time? 

('1 

(51 

A: No,l was not. 
a: You were working in 'the private sector? ' 

(61 A: Yes, sir. 
(7J a: And then you S13ned working with the Navy? 

(') A: Yes, sir: 
(9J Q: As a dolphin trainer? 

(10) 1 notice that YOll said at one point - I saw 
(III the tape.The dolphin was doing jumps ,and retrieving 
(12) things and vocalizing. And at one point you said it was 
(13( doing a hula dance; is that correct? ' 

("1 A: Yes. 
(I~ Q: Are you aware that. lot of the dolphins that 
(16) have been in tile Navy have been transkrred to show 

(In parks? 
118] A: Yes, I'm aware of that. 
(19) Q: Are you aware that the Navy's private 
(2OJ contractor that also takes care of the dolphins is a 
~II member of the AlllilOce of Marine Park and Aquariums? 
~ A: I wouldn', know. If they are, th;,y are . If 

~I they aren't, I don't know. 
(241 Q: Are you an IMATA 'member? 
~ A: I used to be, yes. 

(2) A: I believe it's International Ma.rine Animal "-

[3] Tr.liners Association. ~ 

~) Q: I see. 
(5) So with tile show behaviors that Luther knows 
(61 from tile Navy, he could go right to a marine park 
(7J somewhere and be doing a dolphin show pretty much? 
(') A: Well, no, because as you - Well, yes,'1 gues~ 
(9J you could. He has the basics for it. That would be the 

(Iq basics for it. 
(Ill Q: So the dolphins were captured in the private 
(llJ seL"tor,given to the Navy,and then in 'some cases they 
(131 were then transferred to marine parks; is that correct? 
("( A: In some cases, yes. . 
(16) Q: When you say you worked with Lmher, you are 
[161 working with him in the open water mOSt of the time -

)17) Were you working with Luther'personally? ' 
(18) A: NO,I was not. 
(101 Q: In the Navy? 
(2OJ A: No, I was not. 
~II Q: But are you aware that while he was in Hawaii 
[22] he was being ([",dined for open.wat~r work? 
~3) A: Yes. 

(2'1 Q: So you were describing what was happening with 
(251 Luther actually when you were describingw the Judge -, 

(1J what he was doing, you know? 
~J A: Yes. 
(3J Q: In the Navy? 
('1 

(51 

A: Yes. 
a: Okay. 

[61 A: That's jUst pan of it. Yes. 
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(7J a: And you mentioned a lot of times the dolphins 
('1 would see a ~i1d pod, and they run off and join the wild 
(91 pod? 

(101 A: Yeah.They would go investigate them-
(t1] curious. sure. '. 
[I2( Q: Lots of times by the next morning they would 
(I3J be back waiting at the pen? 
("I A: There's been a lot of times, yes. 
(151 Q: Now are these Atlantic bonlenose dolphins in 
[16) the Pacific Ocean? 

(17) A: Yes. 
(181 Q: Yes. 
1'9) How is Luther? 
(201 A: Luther is fine. 
(2IJ MR. GOOD: Thank yo~' ~ery much. Your Honor. 
(22] No more questions. 
~) THE COURT: Okay. Redirect? 
(24J MR. LA BISSONNIERE:Very brief. 
~I REDIRECT EXAMINATION 
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]1) BY MR. LA BISSONNIERE: 

12] Q: You were asked earlier about whether or not 

~ PJ YOll knew the term swimmer nullification pro'gram. What 
(4] is that as yqu Ullderstand it? 

]5] A: I believe tbat would be basically killing 

(6) somebody ~~n the water. 
]7) Q: Does ,the Navy currently use their dolphins to 

]S) do that? 

~) A: No. , 
]1~ MR. LA BISSONNIERE:No more questions. 

]11) THE COURT: Thailk you very much, Mr. 

]12] Sullivan. T~at's all we have today. 
]13) MR, O'B~RRY: Your Honor, I have one more 

(14] question. i 

RECROSS EXAMINATION 
BY MR. O'BARRY: 

115] 

116J 

]1n 

[18] 

]1~ 

Q: Before your time you mentioned -
THE COURT: Go ahead. You can ask it. 

BY MR. O'BARRY: 

~~ Q: Sorry: 
(211 The use of:the swimrrier nuHificatiotito take 
~2] Ollt North Vietnamese regulars in the Mekong Delta, if 

(23J that happe~ed before your time you may not have 
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]1) to call Martha Smitb to the stand. 

]2] THE COURT: Okay. Ms. Smitb, come forward. 

i31 Com~ ;'P here and raise your right hand. 

]'1 (Whereupon, Martha Smith, having been first 

]5) duly sworn by the Judge, was examined and testified as 

]') follows.) . , 
]7) DIRECT EXAMINATION 

(~l BY MR. HOGAN: 

~) Q: Good afternoon, Mrs. Smith. Can you please 

]10) ~~te'your name for the record. 
]11] A: Martha Smith .• 

(12] Q: And can you'tell me where you were living back 

]13] in May and June of I 996? 
]14) A: Marathon, Florida. 
]1~ Q: Tell me what you were doing on June 4tb, 1996 

]16) approximately 9:30, 9:45 A.M. 
]In A: My husband and I decided to go to work by 
[18] boat. We live over on the ocean side of Marathon.And 
(19] we have twO shops over at the Quay on the Gulf, so we 
{201 were coming through Vaca Cut on our boat. We were 
(211 coming through Vaca Cut. And JUSt as we came under the 
1221 Vaca Cut Bridge, I noticed a dolphin swinuning in the , ' 

£23) boat channel there. 
(24] knowledge: of th~lt, right? 124) Q: Did you notiCe anything unusual about this 
]25) A: Exactly. {25] dOIPhi~? " ' 
~-=~~~----------------------
~ . Page 720 

]1] Q: Ther~'s parts of this vet program you may not 
]2] be aware of? In other words, what you are doing, this 

]3) boat-follov.!ing and such, there's other people who take 
]'] it from there; you have no knowledge of what they do? , , 

]5] A: No, sir I have -
]'] Q: You Have knowledge of the entire program? 
]7) A: I hav~ knowledge of all the programs we do: I 
]S] have workbd with all the programs that we do. 
]~ Q: Okay:Thank you. ' 
]1~ THE COURT: You may step down. Thank you very 

1 
[111 much, Mr. Sullivan. 
]12) MR. LA ~ISSONNIERE:we are through with that 

(13J videotape,Your Honor. And we will move .the admission 

]14) of that. ' 
]1~ THE CO\lRT: Okay. Why don't you get that. 
]1~ MR. HOGAN: Your Honor, the Agency would like 

]In to call Ms.\\1artha Smitb. 
]18] MR. GOOD: Your Honor, may I use the rest 

(19] room? ~ 

]20) THE CbiJRT: Let's take ten minutes then we 
I ' 

(21J wiiJ begin ~gajn. We are in recess. 

.. 
]22] (Whereupon, a short break was taken.) 

~]23] THE COURT: Okay. We will go back on the 

~') record. 
]25] MR. HO~AN: Your Honor, the Agency would like 
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]1) A: I didn't - I mean, he was - I noticed he was 
]2) by himself.And also we slowed down and watched him for 
]3) a while, and he didn't seem to be going either up to the 
(4] ocean or the Gulf. He was just son of hanging out in 
]S) the channel th~j-e. So'I asked my husband to cut the . ' 
(6] motor. 
]7) Q: Did you have any interaction with this 
]S] dolphin? 
~) A: Right after we stopped the boat, he swam right 

]10) up to the boat, SWAm around the boat close enough that I 
~. ' 

]11) leaned over the boat arid actually pened him. He turned 
]12] over on his back, and I rubbed his belly. When he 
]13) turned back over, I'did notice that he had a gash near 

]14) his head.And then I no{ic~d the tanoo on his dorsal 
]15) fin. ' , , 

]16} Q: Did you have any knowledge of the Navy dolphin 
(17) release at this point in time, tbe search efforts tllat 
[18] were going on? 

]18] A: I had read an article in one of the papers' 
]20) tbat tbey had been released. 
{21) Q: After identifying this dolphin with the 
~2) tattoo, did you believe t1lat it was one of the Navy 
]23) dolphins? 
12') A: I tbought it could be. 

~~ Q: What did you do? 
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I'I A: W~U, I actually tried to radio the Coast III THE WITNESS: Fat Deer Key. 
[2J Guard from ourboat;but our radio was i:lownsow~putt~d ~I THE COURT: It's th~ north side of it? 

~I over to our shop. 131 THE WITNESS: Right near Key Colony B~ach area 
1'1 Q: How far is your shop from wh~r~ you wer~ wh~n 1'1 right dlere. 

I~ you were in the channel? 151 THE COURT: Thank you v~ry much, Ma'am.You 
I~ A: Approximately, six hundred yards. It's within 161 may step down. 
171 sight of the cut. And he followed us over there. And 171 MR. HOGAN: Your Honor, the Agency will call 
1'1 we docked.John went in to use the telephone and called [81 Ms. Linda Erb. 

~I DRC, and I stayed o~ the boat. And he stayed there for JllJ THE COURT: Please come forward, Ma'am. I am 
1101 a while and then swam back over'to the cut area. 1101 going to swear you in. So if you would come up here and 
1"1 Q: Was your husband able to report this ,sighting 1"1 raise your right hand, and then you are going to be 

1121 to ORe? 1121 sitting on that stand for the witn~ss stand. 
II~ A: Yes, he was. , 1"1 (Whereupon, Linda Erb, having been first duly 
1t41 Q: And what did you do after reporting? 1t41 sworn by the Judge, WdS examined and testified as 
IlSl A: He came back out, got in the boat, and 'we w~nt I'~ follows.) 
1"1 back over and just waited until the DRC showed up. II~ THE COURT: Please be seated here. 
II~ Q: Was the animal back at Vaca Cut when you went II~ DIRECT EXAMINATION 

1181 back? 1181 BY MR. HOGAN: 

1191 A: Yes. Ilel Q: Good afternoon, Ms. Erb. Could you please 
[20{ Q: Did DRC show up? [201 state your name for the record, pl~ase. 
~II A: Yes, they did. ~II A: Linda Erb. 
~21 Q: What did they do when they got there? 1221 Q: And what is your occupation? 
{231 A: It was Mandy and on~ of the trainers on the {231 A: I am the director of the animal care and 
1241 boat. They had brought som~ fish with them, so they ~'I u-.ining at th~ Dolphin Research Center. 

II.2~51..:w~en:::t~l::!,pt:..::to~th:::e::..:::d::::o:!lp::h::i::n:.!. p!::r:.:o:.:cc:~..::e.::.d~.:.d.:..:.to.:..:.fe::.:e::.:(:..1 t.::.h:..:e:...d.:.o:..:l",p.::h.::in':'-_11251 0: Ms. Erb, were you involved in the rescue - ~-=~~:"':""::'~::':':"::~:"::"::"~:"::":":~~----~', 
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III and gradually made their way back to ORe. 
~I 0: Was the dolphin following the boat? 

~I A: Yes. 
1'1 MR. HOGAN: Your Honor, no further questions. 
I~ THE COURT: Okay. Mr.O'Barry. 
I~ MR. O'BARRY: No, sir. 
171 THE COURT: Okay. Mr. Good. 
1'1 MR. GOOD: I hav~ no qu~stions, Your Honor. 
JllJ THE COURT: Okay. What's the name of your 

[101 shop over there? What kind of business is'that? 
1"1 THE WITNESS: It's a gift shop and 'cigar shop. 
1121 THE COURT: In what, Marathon? Is it 

, , 'f 

1"1 Marathon? Vaca Cut is betwe~n Marathon and Big Pin~? 
11.] Or which side of Marathon i~ Vaca Cut, the oth-er side, 

lIS] th~ north side? 
I'~ THE WITNESS: Vaca Cut is risl!t around Mile 

[I~ Mark~r 54. 
1181 THE COURT: W~r~ you ru~ning between what tWo 

1'91 keys? 
[20{ THE WITNESS: It's right o~ the north end of 

~II Marathon. 
~ THE COURT: North ~nd. 
{231 THE WITNESS: Is it Fat K~y - Fat Deer K~y, I 

~'I b~li~v~, in Marathon. 
~51 THE COURT: What is it? 

III operations of the Navy dolphin known as Buck following 
[2J his release on May 23rd, I 996? 
~I A: Y~s, I was .. 
1'1 0: Did you participate in th~ boat-follow 
151 operation of Lllth~r on M~morial Day, May 27th? 
I~ A: Yes, I did. " 
171 0: What was, your rol~ in this boat-follow? 
1'1 A: Well, K~rry Sullivan was th~ Navy train~r who 
19] was working with Luther.And I was basically obs~rving 

{l01 him and watching his technique sort of as a backup if he 

1"1 needed any help as well. 
1121 , ,0: Thank you. 
1"1 On June 4th, did your faciliry, dIe Dolphin 
11.] Research Center, receive a phone call that the Navy 
IlSl dolphin known as Buck or a friendly dolphin had been 

11"1 spott~d at Vaca Cut? 
1I7J A: Yes, w~ did. 
1181 0: After that phone call, what did you do? 
119] A: Myself and our executive vice president Mandy 
~Ol Rodriguez went by boat down to Vaca Cut. I grabbed a 
~II pinger, on~ of our recall pingers and a fish; and we 
{22] h~aded right down th~re. 
{231 0: Onc~ you arriv~d at Vaca Cut, what did you do? 
~'I A: I actually dropp~d the pinger overboard as 
~51 soon as the boat stopped, and Buck came right ov~r to 

Page 723 - Page 726 (22) Min-U-Sc:riptli> 



IN TIlE MAlTER OF: 
RlOIARD 0' BARRY, ET AL 

Page 727 

(,( the pinger. 
('2) Q: AI that point in time. did you anempt to have 

~ (3J the ani;""1 perf.orm any. I guess. "learned behavi.ors"? 
14] A: Well. when he touched the pinger which was the 
(S] firSt learned behavi.or. he lifted his head up. I gave 
(6] him a c.ouple .of .other hand signals that I had learned 
J7J fr.om Kerrylthat he resp.onded to little things. And then 
(8) the main behavior that we wanted him to do was 

[l>] b.oat-f.ollow, because he was in pretty bad cDndition. We 

1'0] wanted tD get him to a safe place. 
[11] Q: Did you signal the animal to b03t·foiJow? 

('2J A: Yes. I did. 
(13] 0 : Was this animal, in fact, Buck as far as YDU 

['4] know? 
(15] A: I CDul~ see the hean.As far as. YDU knDw. 
(,6J his physical c.onditi.on. he I.oDked like he had been 
('7) with.out fDDd f.or a c.ouple .of weeks. 
(18] 0: HDW quickly did Buck resp.ond .once YDU put in 

("] the pinger?1 . 
(20] A: It was almost instantaneously when we arrived 

[21J in Vaca Cm. I did not see him visually. I saw t~e 
[22] b.oat g.oing back and f.onh. and I put the pinger in the 
(23) water. It wa's less than a minute; Within several 
[24] seconds, his snout was on the pinger. , 
~S] 0: H.ow did Buck resp.ond to y.our c.omnl.1nds t.o 

~ ~-
['I boat-f.oll.ow? 
121 A: He immediately feU right in the boat wake and 
[3] letting me reward him as we staned sl.owly, t.o m.ot.or 

14] back . 
[5] C: Were y.ou using the hand signals.or geslUres 
[6] that y.ou hap .observed Mr. Sullivan use .on Luther? 

[7) A: Yes. I was. 
(8[ C: H.ow far w.ould y.ou say it w.ould be by b.oat from 
['[ Vaca Cut t.o yDur facility. the D.olphin Research Center? 

(10] A: It's aDou. seven miles. 
["~I C: Did Buck ever hesitate .or miss a beat. s.o to 
['2] speak. in his b.oat-f.oll.ow back t.o D.olphin Research 

[13] Center? 
["] A: N.o . He was great with us the wh.ole way. 
[15] 0: Once 'you arrived back at D.olphin Research 
116) Center, were you able to confine the anim.11? 
('7) A: Yes. hlitially. he swam .outside .of .our gates 
['8J - outside .of .our fences and l.o.oked inside. We had 
[IOJ .opened all .of .our perimeter gates .of our facility. and. 
[20] we JUSt .opened the gate f.or him. When he didn 't c.ome in 
12') initially. actuaUy • .one .of .our d.olphins. a female 

,~ . d.olphin. went .omside the lag.o.on. swam 'with him briefly 
W' (23) in the gulf.'~nd when she came in. he did c.ome in; and 

1241 we wert able t.o c1.ose the gates. 
~] C: He f.oUDwed her into the pen? 
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[') A: Yes. he did. 

12I C: Thank y.ou. N.o further questions. 

(') THE COURT: Okay. Bef.ore cross examinati.on.1 
~] juSt want to ask y.ou a couple .of questi.ons about the 
[5] D.olphin Research Sanctuary. 
[6] THE WITNESS: Sure. D.olphin Research Center. 
J7J THE COURT: H.ow many d.olphins d.o y.ou have 
[8] there? 
(9) THE WITNESS: Currently we have ,I s.. 

(10] THE COURT: N.ow d.o y.ou have a scientific 
111] research permit from - . 

['2) THE WITNESS: Yes. we d.o have a permit. We d.o 
113] different research projects there , aU non~invasive just 

(141 to study the d.olphins and learn more about that. 
)ISJ THE COURT: Have y.ou g.onen inv.olved in the 
(,6J release .of dolphins? 
('7) THE WITNESS: N.o. 
)18) THE COURT: BasicaUy. what dD you d.o with the 
[19] d.olphins there? 
[20] THE ,WITNESS: Our primary g.oal .is educati.on. 
~'] We want to share what the d.olphins are all ab.out with 
(22] the public. So we do educational programs, interactive 
(23) programs. We have, co.lJege.accrc:c1ited courses where 
(24] students come and learn about the dolphins. We also do 
~S] research when it's prop.osed to us. things that we think 
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[1] will help us again better protect the dolphins, learn 
121 more about them. You know, but it's done right at our 
(3) facility. the research projects that we have been 
~I inv.olved in. We have d.one therdpy w.ork with the 
IS] dis.lbled individuals with the dolphins. We have done 
(6] studies int.o the d.olphins' learning processes. y.ou kn.ow, 
[7] just a wide variety o( things. 
[8] THE COURT: And I have seen s.ome ads f.or y.our 
[9) organization to spend the day with the. dolphin~, so to 

('0] speak, f.or $70.or $80 f.or members .of the public; is that 
(111 right? 
['2] THE WITNESS: Well. we have several different 
[13] interactive progrJms.The one.is our ~olphin encounter 
["] program that is about a half a day. There are sh.oner 
[IS] .ones. They can g.o .on a walking t.our which lasts about 
(16] an h.our. And then the d.olphin lab is a wh.ole week 
['7) l.ong.And we actually have a dormitory. And students 
('8J can spend the whole week and,y.ouknow.learnabout the 
('9] d.olphins and kind of get immersed in it. So there's a 
(20) wide variety .of learning experiences. 
~') THE COURT: Are they always encl.osed 
[22J d.olphins? 
12'] . THE WITNESS: Yes. Yes. sir. 
~'] THE COURT: They are nOt free. are they? 
~S) THE WITNESS: They are in natural- it's 
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II} naturJ} lagoons. This place was made like in 1960, and 
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i2I the waters there Ihey actually dynamited which back then 
J3} Ihey could do without a permit. So our lagoons are 
~} anywhere from rwelve \0 thirry feet deep. And there are 
IS} fences, basically PVC fences that separJte the dolphins 
[6J from Ihe open Gulf of Mexico. 
[7J THE COURT: I see. I have some other 
I'} questions for you, but first let me ask Mr. o 'Barry and 
(9J Mr. Good if they have any questions: 

IIO} MR. O'BARRY: Yes. 
[11) 

(12J 

CROSS EXAMINATION 

BY MR. O'BARRY: 

II} YOli remember when I was there doing a rehab 
i2I project wilh Joe and Rosie? 
131 'A: Yes. 
[4} Q: Nalional GeographiC SocielY? You remember 
lSI giving. YOll used 10 give the lour, the walking 10ur,I 
[6} think Ihey call il? 
[7J • A: Yes, we still do. 

I'} Q: And what did you mean when you described DRC 
(9} has an open gate policy· open·door poticy regarding the 

[1~ dolphins? Have you ever heard that lerm before? 
1"1 A: I have never described il thaI way, no. 
1121 Q: Have you ever heard thaI term before? 

113} Q: Ms. Erb, how long have you been associaled' 1'3} A: JUSI now from you. I have heard of open-door 
114} wilh the Dolphin Research Center? 114} policies bUI nOI in reference to the Dolphin Research 
US} A: Twenry years. I"} Center. 

1'6J Q: Twenry years. I"} Q: Have you ever heard Mandy Rodriguez, the 
U7} And in those twenry years, approximalely, how 117} director there, menlion that this place has an open-door 
II~ many movies and lelevision commercials have you been' I"} policy for the dolphins? 
119] involved in - has the center been involved in? ! . (19) A: Not. 
J20I A: Approximately? Oh, goodness. Probably three J20I Q: You haven't, huh? 

121} to four movies and - }21} A: Not the way you are sayi!1g it, no. 
122} Q: More than fifty? 1221 Q: In what way then? 
J23} A: Yeah, it's hard \0 eStimate commercials· , J23} A: The fact that it is a faciliry right on the 
j'24} fifteen more or less, you know. It's hard to have an J2'} Gulf of Mexico, that's probably the only way. But to / ' 

~12~~~.e=xa~c~t~n~u~m~b=e~r~ ______ ~ ______ ~~ _______________ IJ2~s~}~s~ay~tl~le=r~e~'s~a~n~o~p~e~n~d=o=o~~~th~e~r=e~'s~n~o~t~a=n~o~p=en~ga~t=e~.=so~ __ ~. 
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II} Q: I saw the movie The Big Blue, shows your' 
121 dolphin· in fact, the posteT'in the wild. 
131 Let me just backtrack here a minute. You said 
~} when you went to get Buck you grabbed a recall pinger. 
IS) How long have you had this recall pinger? ' 
[6} A: Oh, we have had some version of it probably 
[7J for ten years.Again,1 don't know exactly. 
I') Q: If you are not letting dolphins out, why do 
(9) you need a recall pinger? 

}IO} A: The recall pinger is used for training in the 
{"} lagoons. It means come here. 
{"} Q: Have you ever used it to get a dolphin to come 
{13} back inside the cages there? 
{14} A: No. 
{IS} Q: You sure about that? 
(16J A: Yes. 
{'7} Q: None of the dolphins have ever left the cages 
116) ~u the Dolphin Research Center? . . : 
{'OJ A: That wasn't your question. Can you rephrase 
J20I that? 
~1} Q: Okay. Let me rephrase it. 
[22} Are you saying that none of the dolphins at 
J23} the Dolphin Research Center have eVer left those cages? 
~4J A: No, I'm not saying that. 
~S} Q: Swam out? 

\",.. 
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{I} I don't understand. 
i2I Q: I don't either. I don't know why he didn't 
(3) correct it when' he was doing that all of those years. 
~} The dolphin that was taken to the Virgin 
[SJ Islands, were YOll on that project? Remember the fdm 
['} project in the Virgin Islands, he ' got loose and was gone 
I7J for ten, fifteen days· and what was it, ten days, 
{~ twelve days? Didn't one of your dolphins get loose in 
{OJ the Virgin Islands? 

{IO} A: Yes. 
[II} Q: How long was the dolphin loose? 
{12} A: I don't· five, six'· five days. I don't 
{13} remember. I haven't reviewed Ihal. 
(14) Q: Do you remember how much weight that dolphin 
{15} lost? 
)16J A: Not exactly. 
{'7} Q: Not exactly. 

: " . 

(18) Forgot?'Long time ago,l guess? 
{IIII A: No.1 just ~ 
[2OJ Q: I was there at the time.That's when we were 
j'21} doing the Joe' and Rosie project, and the entire crew had 
[22} ;etiJrned very saddened about Ihe fact that the dolphin 
J23J had gotten loose. And there was some question whether 
j'24} it would survive. Do you remember that? 
~SJ A: Yes. 
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(1] Q: And then there was a sighting by somebody in . 
{2] the Virgin Islands, and the crew returned to collect the 

(3] dolphin. Db you remember that? 

~] A: Yes. i·' 
(5] Q: Yeah. Because earlier it was stated that the 
[6] crew did n~t leave; the crew stayed there the entire 

(1] time searc~ing for the dolphin when, in fact, the crew 
(8] returned to the Dolphin Research Center because I was 
(~ there. I'm iIad you remember that also. 

[10J 

1111 

(12] 

[13J 

That's a,ll I have. 
THE CO,!RT: Okay. Mr. Good. 

FURTHER CROSS EXAMINATION 

BY MR. GOOD: 

(14] Q: When the Judge asked you if you had a 

[151 scientific research permit, you said yes? 
(16] A: As far'as I know. I'm responsible for the 
(1~ training. I d.~n't do the permitting. So I couldn't 
(18] tell you ex~ctly what the permit is. I know.we do 
[19] research, arid we have a permit to conduct research. 
~O] Q: Well, i asked you before or somebody at DRC 
~1] before.Andapparently, you have a.license from APIiIS, 
122] a research iicense from APHIS for the USDA; is that , 

(23) correct? 
(24] A: If you)say so. Depending on who you asked, we 
125] do have permits. 
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(1) Q: So you are not surt - when you answered yes to 
(2J His Honor, you djdn't know for sure if you had a permit? 
(3] A: I know that we have a permit to conduct 
(4) research) yes. But the specifics of what kind of permit 
(5] or who it's from, that's not my job. 
(6) Q: Is it from the National Marine Fish.eries 
(7] Service or the USDA? 
(8] A: I don't know. I am a trdiner. I worked with , 
(9] the dolphiris, 

(10] Q: So yo¥ don't know? Okay. Fine. 

("] A: Yeah. ( 
(1~ Q: Do yo'u have a hurricane plan at Dolphin 

(13) R~search Center? , 
(14] A: Yes, <>;e do. 
(1~ Q: And iii the past, have you swum dolphins. out 
(16J and away f~m the center in preparation for evacuating 

(17) for a hurricane? 
(18] A: No. H~ve we swum them out? Is that what you 

119] said? 
(20] Q: Yes.. 
~1] A: No. , 

1!22l Q: You haven't? 
.., 1231 A: No. , 

~41 Q: Oh.1 ~s talking to Dana Carnegie. I should 
(25] have asked :Dana when she was here. I apologize because 
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III we were talking about it. 
~] You remember a video by Roger Payne wherein 
(3] Dolphin Research Center was highlighted towards the end 
(4] of that video? They did a two·hour documentary· Dr. 
]5] Roger Payne? 

(6] A: Yes. 
(1] Q: Do·you remember that? 

(8] A: Yes. 
(9] Q: Did you ever see it? 

(10] A: Yeah. 
(11] Q: Do you remember tbe pan about Dolphin 
(12] Research Center where they drop the gates, and they are 
(13] trying to coerce the dolphins out; tile dolphins won't 
[14[ leave? Do you remember that? 
(16( A: Right. We have perin1eter gates. If it was a 
(16] pan of that shoot, then yeah, we probably could have 
(1~ talked about it 
[18] Q: You art allowed to open your gates; YOll have 
[19] permission to open your gates? 
~O] A: The opening of the perimeter gates? 
~1] Q: Yes. 
~2] A: I don't know about the permission fact. 
~3] Again, I don't do permits. But yes, the perimeter gates 
~41 can be opened. 
~Sl· Q: Okay. When Buck was discovered in Vaca Cut -
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('] A: Uh·h uh.. ' 
12] Q: - you said that's around seVen miles from 
(3] Dolphin Research Center? 
(4] A: Guesstin13te, yeah. 
(5] Q: I have these photographs from the Government 
(6] that shows you in the boat, Buck following right here. 
171 Have you ever seen these, Your Honor? 
(8] THE COURT: No. Do you want the witness to 

(9] see these? 
(10] MR. GOOD: Yes. I would like you to see them 

(11] anyway.· 
('2] THE COURT: You can do that after you testify 
(13] which is the next phase of the case. This is the 
(14] witness on the stand, though. 
(15] MR. GOOD: It's a picture of her. I want to . 

(16] ask her a qilestion about it, about the photograph. 
(1~ THE COURT: You want to ask her about those? 
(18] MR. GOOD: Yes. 
(1~ THE COURT: Show them to the witness, 
(20] BY MR .. GOOD: 

~'] Q: So how fast do you think that boat is going 
(20] right there? 
(23] A: Oh, gosh, I don't know. 
~4] Q: Could you make a guess? 
(25] A: I don't boat very much.· 
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1'] Dolphin Research Center, Teresa gave birth to a baby; is [1] THE COURT: Mr. Good, I'm pretry familiar with 
[2] the water myself. How can someone.tell how fast a boat 

~] is going by looking at the wake? 
[4] MR. GOOD: Well, I can estimate it's going 

[5] probably at least ten miles an hour. 
['I THE COURT: You have to know something about 

[7] the boat, I would think. 
[8] MR. GOOD: She was in it. 
~[ THE COURT: Do you know anything about that? 

[10] THE WITNESS: I don't own a boat and don't 

[11] boat that much, so I really couldn't give you a 
[12] guesstimate honestly. I was focusing on the dolphin. 

(13] Somebody else was driving the boat, and I don't know 

[14] about the speed. 
BY MR. GOOD: . [151 

I'~ 0: Okay. Well, it's probably faster than a walk, 

117] huh? 
[18] THE COURT: Okay. Do yo.u have a question? 
1'9) MR. GOOD: I'm trying to determine how it is 
~O) that Buck swam seven miles to the Dolphin Research 
121) Center at a pretry good rate of speed. 
(22) THE COURT: Why don't you ask her that. 
~) BY MR. GOOD: 

~4) 0: Well, did Buck swim seven miles to the Dolphin 
~5] Research Center at a pretty good Clip? 
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11] A: I suppose. He was riding in the wake of the .. , 
[2] boat, so he did swi~ - he followed the boat back to 
13] Do]phin Research Center tile seven miles in the wake, 
~] yes. 
[5] 0: Was it Teresa that swam out arid got him? 
iSl A: Yes, it was Teresa. 
[7] 0: You mentioned a female dolphin? 
[8] A: Yes. 
19] 0: How long were they together for after that? ' 

110] A: How long waS Teresa? 
(11] Q: How long were Teresa and Buck in the same 
[12] enclosure after that? 
[13] A: I don't remember.A couple of weeks atkast; 
[14] maybe a month. 

. [15] 0: Couple of weeks? ' 
I"] A: I would have to look at the records to'know 
(17] . for sure. 
[18) Q; I recall that approximately a year after Buck, 
[19] arrived at the Dolphin Research Center - Actually, 
~O] first I want to ask you·how long a dolphin geStates a 
~1] baby, how long a dolphin gestation is? 
(22) A: Anywhere from I I to 13 months average. ' ' .. ' , 
~] 0: So around average of 12 months? 
~4] A: Yeah. 
~5] 0: So approximately a year after Buck arrived at : 

~] that correct? 
~] A: Yes, she did. 

[4] 0: You told nte the other day up there it was 
[5] Buck's baby you all thought? 

I~ A: Excuse me? 
[7] 0: You felt that Buck was. the father of the baby? 
[8] A: Yes, it was a possibiliry. 

19] 0: Because Buck was Witll her for that time? 
[10] A: Yes. 
111] 0: Thank you. 
(12] So just a few weeks after - I mean, it was 
113] pretty much almost a year directly after Buck arrived at 

[14] Dolphin Research Center that Teresa gave bitth to this 
[15] baby? 

11~ A: Yes. 
[17] 0: So he had to have been with her and conceived. 
[18] this baby within the first couple of weeks that he was 
[19J there? 

120] A: They were together for at least a month after 
(211 • you know, after he arrived. 

~'] 0: So he was doing well enough to conceive a 
~] baby? 

~4] A:· I have to look at the records. If the baby.is 
(25J from Buck, then yes, he was obviously, you know - He 

\ 
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[1] got her pregnant. 
['I 0: In your opinion, do dolphins ever forget 
~] anything? 
14] A: Do dolphins ever forget anything? That's a 
[5]. hard one to give you an answer to. 
['I 0: Well, let me put it a different way. If you 
[7J train a dolphin something then don't even touch it for 
18] like who knows how long, don't ask the dolphin to do 
[9] that behavior, what, five, ten years even, then do it 

110] one day usually the dolphin remembers, correct? 
[11] A: I have experienced that. I have seen that. 
[1~ 0: I have with my experience with the trained 
[13] dolphins as well. They have very good memories? 
114] A: Yes . 
[15] 0: In your opinion, is there any way to' erase a. 
[1~ dolphin's memory? ". 
I1n A: I have nevertried. I don't know. 
(18] Q: This is a general question, Your Honor, for 
(191 something I am presenting at a later time. 
[20] Are you familiar with medical behaviors for 
~1] dolphins? 
~~ A: Yes. 

~3] 0: And can you describe these behaviors briefly? 
~'] A: You are referring to like husbandry training 
~5] to help rake care of the dolphins' medical behaviors? . 
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1'1 0: Yes, husbandry training, that kind ofthing? 

. ~ 121 A: Yeah. In order to take care of dolphins which 

... ~) are big animals, 400, 600 pounds, it used to be years 
~) ago you had to get in the water and physically put nets 
IS) around them and catch them;and it was an enduf'.mce test 
I~ for the humans and stressful for the dolphins. And now 
j7J in more recent years, dolphins have been trained to 
(8] cooperatively work with their trainers so that we can 
I~ collect samples that, you know, let us know how their 

110) health is doing, things like stomach samples, fecal 
1"1 samples, blood samples. As you mentioned, the dolphins 
(12] work cooperatively with us on that. 
113] Q: You train them to present their tail for blood 

114] taking? 
1'5) A: That's one of the behaviors that can be 
(16) trained. , 
1'7) 0: Also the dolphin is trained to present their' 
[18J genitals for lube insertion for samplt:S? 

1"1 A: Yes. That's another.behavior that can be 
)2OJ trained. 
12') 0: How are these behaviors trained? Are they 
(221 done with food? You reward them with food? 
123) A: If they like food, you use food.Youcan use 
[2.41 affection. You can use whatever they I~e as a reward. 

j25) It's a variery of things. 

I') 

I~ 

0: Most of you use food, correct? 
A: A v.riery of things. Food is one of them, 

[3J correct. 
I') 0: Food is a primary one, correct? 
IS) A: It depends on the dolphin. It has not always 
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IS} been the primary with some of the dolphins I have known. 
j7J 0: Now if a dolphin is not feeling well and it's 
(8j not eating, what do you do then? 
J9I A: Well, if they are trained to do the husbandry 

[10] behaviors. we ask them forthase.And we have had time 
1"1 where they have cooperated and given us samples even 
(12} when they are not eating. If they are not cooperating 
1"1 and will not.participate in the husbandry behaviors and 
I") you have to take care of them medically, we can still 
1'5) catch them if we have to. 
1'6) 0: If the dolphin is not eating and sick and not 
I'~ doing the behaviors, the trained behaviors, then you 
I") have to use the net and catch them in the old-fashioned 

I'~ way? 
)2OJ A: If they do not use the behaviors which 

12') sometimes they do, 
~ 0: How often do these medical behaviors need to 

.......-' j23J be reinforced, on a daily basis? 
~') '. A: They are not reinforced every day. 

125) 0: Every day? 

I') A: No, not every day. 
121 0: Every week? 
!3) A: Depends on the dolphin. ' 
~) . 0: Twice a week? 

IS) A: Possibly. 
16)' 0: Do you have special sessions set Out for the 
j7J different dolphins that they just work on those 

I~ behaviors? 
191 A: No. Not just those behaviors, no. They are 

(10J worked on consistently, but it's never JUSt that. 
(11] Q: They are worked on on a regular basis? 

1'2) A: Just like all other behaviors. 
I"J 0: They are kept up on a regular basis? 
I") A: Yes. 
1'5) MR. GOOD: I have no further questions, Your 
(16] Honor. 
1'7) THE COURT:' Thank you. 
I") Before I ask for redirect, I have a couple of 
(lg] questions myself. 
1201 THE WITNESS: Sure. 
12'1 THE COURT: The Dolphin Research Center is a 
(22] well-known and respected organizatjon, I believe. How 
(231 long have you been in existence? 
)2.) THE WITNESS: It actually began in the early 
125) 1960's. I think the year is 1962. It was begun by a 

Page 746 

1') local fisherman by the name of Milton Santoni. It's 
121 changed hands several times, but the faciliry has been 
[3] in existence since then. 
14) THE COURT: It's been almost forty years? 
15) THE WITNESS: Yeah. It's been Dolphin 
(6] Research Center since - I can't remember the year -
j7J '84.Anyway, in the - you know. 
18) THE COURT: You are familiar with what 
J9I happened with the dolphins in this case that we are 

,,~ hearing here today, right? 

I") THE WITNESS: Yes, sir.Yes. 
1'2] THE COURT: At this point it seems to me that 
I") there's a very troubling aspect of this caSe. And I'm 
[14] curious as to your opinion with your position at the 
1151 Dolphin Research Center. And that is with these 
[16] panicularly intelligent marine mammals when they are 
[17] given to an organization and that organization for 
1'8) whatever reason ends up splitting up or ends up 
1'8) internally fighting or ends up breaking down, what 
120) happens to the dolphins is reaUy what the question in 
(21] my mind is? One of the issues seems to me, prevailing 
)22J considerations in this case is what is the future of the 
)23) whole concept of release and the care and maintenance of 
12'1 dolphins. 
(25) One of the witnesses testified from your 
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[tJ organization that we have committed to take on MoUyand [1) that is the release of dolphins? 
~) provide her a home for the rest of her life. Now the [2J THE'WITNESS:Not currently. 

~) Dolphin Research Center will be able to do that. But 131 THECOURT:'How to'release a dolphin? 
\ 

I') what happens with an organization that breaks down and 14) - THE WITNESS: Not currently I don't know of 
[S] splits up in the meanwhile? Your organization (5) anybody that's involved in it. 
16) apparently has not exantined yet the concept of release, 16) THE COURT: Okay.Thank you very much. 
]7) right? That's what you said before? ]7) MR: O'BARRY: Your Honor, may I? 

18) THE WITNESS: Not for us, no. I~ THE COURT: That's aU we have. Thank you 
]9J THE COURT: There are four organiZations in ]9) very much, Ma'am.You may step down. Okay. Next 

110) the Keys that have dolphins now? 11~ witness. 

111) THE WITNESS: Right. 111) MR. LA BISSONNIERE:The Agency would call Dr. 
1121 THE COURT: The one on Duck Key, the one on 11~ William Van Bonn. 

I") Holiday Isle? 113) THE COURT: Dr. Van Bonn, please come forward, 
]1') THE WITNESS: Right. 114) sir. 

IlS) THE COURT: Yourself, and what's-the other 115) (Whereupon, William Van Bonn, having been 

11~ one? 11~ first duly sworn by the Judge, was exantined and 
I'~ THE WITNESS: Key Largo. 11~ testified as follows.) 
118) THE COURT: Key Largo? 118) THE COURT: Please be seated here. 
11~ THE WITNESS: Yeah. 119) DIRECT EXAMINATION 
(20) THE COURT: Now how does the Government }20) BY MR. LA BISSONNIERE: 
121) approach - how does the National Marine Fisheries (21) Q: Would you state your name for the record. 
I~ Service, the Deparunent of Agriculture or the Navy, for ]22J A: William Van Bonn. 
123) example, that may have the dolphins, what can they do in (23) Q: Howald are you? 
}24) terms of those dolphins in terms of who receives the }24) A: Thirty-eight 'years. 
~}2:2s)...:(:::lo:::l:!:p::h::in::s:::? _______ ~ ____________ ]25] Q: Who do you wQrk for? 

Page 748 Page 750' 
11] THE WITNESS: I can only give you what's 
[2J happened with our facility. If the dolphin facility 
~] does close down for any of the reasons that you have 
I'] said, the dolphins generdlly have found homes in other 
IS] facilities. In the United States, there's kind of been 
{6] a self-imposed mordtorium.The dolphin aquariums were 
]7) not checking dolphins for 15 years. It's been quite a 
(81 few years. So in order to genetically have a diVerse 

1'1 future with the dolphins, bringing in other dolphins 
110) that need homes is sometlling that'S beneficial. So 
1") there are a lot of different facilities both in this 
112) country and around the world that have dolphins living 
[13] in human care that are using them for educational 
I"i purposes and teaching people. And so far there hasn't., 
115] been a problem absorbing dolphins into other 
Il~ facilities. And our facility has done that numerous 
1'~ times over the years that I have been there. So that's. 
118) the way I have seen it handled so far. Again, I don't 
[19J know what the long range, like you said, if all the 
~~ facilities cOllapsed at once. But so far it's been a 
~1] problem here or there. And the dolphins have found 
[221 homes, you know, in other facilities. . 
]23] THE COURT: I see. 
}2.] Okay. Do you know of any other facilities 
]25] that are working on some of the issues in this case, and 

11] A: I work for the Department of the Navy, the 
]2] SPAWAR Systems in Sao Diego as a cJinjcal veterinarian 

. [3J for the Marine Manmlal Program. 
I') Q: SPAWAR, that's an acronym for something?' 
15] A: Yes; 
16] Q: What is it? 
]7) A: It's an acronym in the Space and Naval Watfare 
18] Systems Center. 
]9] Q: Can you describe the general nature of this 

1'~ Marine MaillIllai ProgrAm. 
111] A: The Navy has approximately 95 marine maflunals. 
(1~ The vast majority of them are Atlantic bottlenose 
113] dolphins. And they are used to sustain a ntilitary 
(1") working aninlal program. 
115) Q: And you are a veterinarian for that program? 
116] A: Yes. I am one of several climcal 
[17] veterinarians. 
[18) Q: What areyour general responsibilities within 
Il~ this program? 
~ A: We provide comprehensive health care to the 
[21] animals which includes routine health surveys on a 
[22] regular basis prior to the animals moving or . 
]23] transporting anywhere and oversee the overall preventive \. 
]24] medicine program as weU as respond to any instance of 
~S] ililless or injury in the aninlals. 
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(1J Q: Do yim travel with these animals to their 
121 various missions? 

(3) A: Yes, s~metimes. 
(4) Q: You indicated that one of the things you do as. 

(5) pan of YOlir responsibilities is health assessment. 
(6) APProXirru!tely, what percentage of your time ,is spent 
[7] doing heafill assessments on these aninL1ls? 
(') A: ThirtY to forty percent. 
('J Q: How long have you been affiliated with this 

(10) marine mahunal program? 
[11) A: Since: 1992. 
(12) Q: And ~ince 1992 has your veterinary practice 

[13] been exclu:sively confined to t1¥lrine mammall11edici~e? 
(14J A: Yes, it has. 
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[1J .' Q: After having reviewed these records prior to 

[2] testifying here today, do they fairly and accurately 
~J reflect your obselVlltions of Luther during the time 
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[4J frame in which you provided care to him in MayandJune 

[5J ofl996? 
[6J A: Yes, they do. 
[7] Q: Based upon these records, when did you first 
['J have an opportunity to observe Luther? 
[9J A: On the 30th of May. 

(1~ Q: That was the day that he was first rescued? 
[11J A: Yes. 
(12J Q: And where was Luther at the time you had an 
(13J opportunity to observe him? 
(14J A: He was in the water following a boat in the 

[15) Q: In addition to your work with the Navy, do you (15) area known as the sub-pits or sub-pens at Boca Chica. 
[16] teach any ¢ourses <;>0 marine ma~1 medicine? [16] Q: From what v.mtage point were you obs~rving 
[17] A: .Yes. I "lecture at two. courses' on clinical t (17) him? 
:18] aspects of ~rine mammal care. ooe at Texas A&M (18] A: I was on the shore watc~ing the session. 
'19J University and one at Louisiana State University. f19] Q: Now prior to observing the dolphin, did you 
20J Q: In yo~r capacity as a Navy "eterinamn, in (20J obtain a history? 
21] the spring Of 1996 did you p,rovide veterinary care to (21) A: Yes, I did. 
2~ twO fornle~ Navy dolphins known as L~lther and Buck? ~ Q: What did you learn from that history? 

23J A: Yes, 1 did. (23J A: It was my understanding that the dolphin had 
24) Q: Was this care provided in Key West subsequent (24) been released about six miles west of Key West on the 

:25:,-J -'.to~t~h:::e.:.r:::e~le~a~'s:::e.:.f::ro:::m:::..:tI~l:.:e:.:S:::u::!ga~r.:lo::a::f..:D::o:::l:!:p::h::in::..:S:::a:::n~c.::tl:::l3=ry.!..:..-? ___ (25) 23rd of May and that shortly thereafter had been spotted 
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[1J A: Yes, it)W3S. 
(~ Q: What prompted your involvement in the care of 
(3J these two dolphins? 
[4) A: I was ~sked by my supervisor to go do~ to Key 
(S) West and provide assessment of the anim.-tls' health and 
[6] whatever deatment.l thought was nec~ssary. 
[7] Q: Were ~here any ,othe~ vet~~narians affiliated 
['I with the Navy that also assisted? 
~) A: Yes. I Was reli~v~d later by a colleague. 
OJ Q: And -.fhat's his nam~? 

1J A: Dr. Eri,c Jensen. . . 
~ Q: I would lik~.tO show you what has be~n marked 
3) as Agency ~hihit Numb~r 55 for iqentification. Do you 
4) recognize d13t? 
5) A: Yes. These are copies of my nOtes to _myself. 
6) on my observations. interpretations and recommend~tions 
7] regarding the aninIal known as Luther. 
S) Q: Have you had.an opportlmity to review thos~ 
~ records pri()r to testifying here today? 
~ A: Yes, I have. 
lJ Q: Are these Navy records? ; ., ' 
ij A: No. Th~y are in th~ sam~ fOrmat that I would 
'I mak~ an entry in th~ Navy aninIal re~ords. But I . ; 
I) prepared them because I expected the information to be . 
5) important i~ the future and wanted to document it., , 
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III in various marinas or around the Key West area following 
[2] boats, performing behaviors typical of learned behaviors 
(3) or trained dolphin behaviors, begging for food from 
[4J various individuals.There had. been reports tI,at the 
{S] animal had some sort of a wound, concerns about the 
(6) aninIal's body condition, and that on th~ 27th of May 
[7] individuals from Dolphin Research Center and one of the 
(') Navy trainers actually confirmed these obselVlltions. 
(9J The'aninIal hadn't been sighted on the 28th or the 29t1l 

(10J but on the morning of the 30th was .Iocated in tile 
{ll) sub-pits or sub-pens area where it was conta,ined with a 
[1~ barrier. 
(13J Q: As you viewed the dolphin from the shoreline, 
(14) what did you observe? 
(15) A: The animal was demonstrating obvious learned 
(16) behaviors; was boat-following, had a good appetite, was 
[17] attentive to the training staff, training personnel tI,at 
/18) were on the boat. 
(19) Q: Would you characterize this first observation 
(2~ of Luther to have been an extensive examination of the 
(21) aninIal? 
~ A: No. 
(23J Q: What was your initial assessment based upon 
(24) your observations? 
(25) A: That the aniolal, as I mentioned, was 
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[1) demonstrating normal behaviors expected from a trained [1) behaviors; although, it appeared underweight to me. 
(2) animal, had a good appetite, that my assessment was.the , (2] Q: Now what WdS it about the dolphin's body shape 
[3) animal was stable. But I was concerned about the, [3) that lead you to believe that it was underweight? 
[4) possibility of complications from these wounds that I [4) A: Well; numerous things. The most remarkable. 
[~ had heard about the animal's overall condition or [5) just looking at the animal in the water was the 

[6) status. [6) prominence of the animal's neck and noticing the 
[7) Q: Now you indicated that you had some concerns. [7) animal's - the outline of the animal's scapula or 
[') Is there anything about the general nature of how [~ shoulder blade. 

~) dolphins act that gives rise to concerns? ~) Q: Can you explain in a little bit more detail 

[10) A: Yeah. The dolphins are notorious for not· [10) what you observed relative to the neck and the scapular 
[11) showing signs of illness. And in the wild, that likely [11) margins, I believe it is? 

[1~ - or that may serve them well. If they show signs of [1~ A: Dolphins are unique in the poSition on their 
[13) illness, tlley stick out and become a target for' [13[ body where they store fats. Their skin is very unique. 
[14[ predation. If they don't show signs of illness, they [14) They have a lot of fats in the skin and just below the 
[15) may survive whatever illness they have: So it's often. [15) skin. And animals tI,at are in good condition 'should be 
[16) difficult to tell how ill or how sick a dolphin is by [16) very robust appearing smooth. And as they lose fats 
[17) just looking at the behaviors and attitude. [17) from tllOse areas, the bony margins of tile skeleton 
[18) Q: Did you have an opportunity to mare thoroughly [16) becollle more apparent. 
[19) examine Lutller the following day? [19) Q: So what's typically happening with the dolphin 
(20) A: Yes, I did. (2~ when these margins ate becoming more apparent? 
(21) Q: At that point in time, where was Luthef [21[ A: Well, they are burning more calories than they 

[22] contained? {22J 3fe taking in, suggests that they 3re not eating, not . 
[231 A: He was still in the sub-pits or sub-pens area. (23] taking in the calories that they require. 
)24) Q: And where were you relative to the dolphin [24) Q: ·You ilidicated that the other subjective 

(25) when YOllwere observing him? (25) finding that you had was that the dolphin, I believe, ~~~==~==~~--~-------I 
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[1) A: On tI,at date I was aboard the boat that tile 
[2] trainers were using to interact with the animal, feed 
~) the animal for several sessions during the day. The 
[4} animal was in the Water beside the boat. 
[5) Q: Your memorandum of record for that day 
(6] indicates several subjective findings. To begin with, 

[7) what are subjective findings? " 
(8] A: WeU, tJ:?ose are observations that require some 
)9) interpretation or are open to some interpretation. They 

[10] are not easily measured. .: J 

[11) Q: Like a height, a weight or something like. ' . , , 
[12] that? "I;, • 

[13) A: No. TIlOse would be objective findings which 
[14) are easily measurable, not open to a lot of 
[151 interpretation;' 
[16) Q: Okay. You answered my next question then: 
[1~ What were objective fmdings? 
118] A: Answer it again? 
['~ Q: Please. 
(2<l) A: Those would be observations that are easily 
(21) measurable and not open to a lot of interpretation. 
~ Q: Would you briefly summariZe your subjective 
(23) findings on that day. 
(24) A: On the 31st the·animal did have a good 
(25) appetite and continued to display tyPical learned 
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[1] was boat·following and hand-stationing; is that correct? 
(2) A: Yes ... : 

~) Q: Okay. 
[4) THE COURT: What Was the laSt word you used? 
[5). Say that again. 
[6) THE WITNESS: Hand-stationing .. 
[7) THE COURT: Hand-stationing. Okay. Thanks. 
[.) BY MR. LA BISSONNIERE: 
[9) Q: And why wa's that significant? . 

['0) A: Those are typical work behaviors or learned 
[11) behaviors, not typical of an animal that hasn't 
[12) interacted with people or been trained by humans. 
[13) Q: All right. You have described your subjective 
[14) findings. Would you briefly summarize your objective 
[15) fmdings of significance.'-
[16) A: On the 31st? 
[17) Q: Yes. 
[16) A: Confirmed the presence of some lacerations on 
[19) the animal that I had heard about, also noticed a 
)20) blemish on the underside of the animal's tail and that 
(21) the animal's periocular tissues or the tissues around 
~ the animal's eye appeared darkened or dnll along with 
(23) Some fairly norinal.findings as well. \.. 
(24) Q: I would like to show yciu<what has been marked 
(25) as Agency Exhibit Number 56 for identification. 
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[1] THE eOURT:When you said something about the 
(2) tissue arotind the eyes, then you said that is feeling , ' 

[3] normal - fairly normal you said? 
(4) THE WITNESS: No, sir. , 
\5] THE eOpRT: It's not fairly normal? 
(6) THE WITNESS: What I said was as well as some 

I 
[7] normal findings or normal respiratory rate, those sort , 
[8] of things. • 
[~ THE COURT: Normal what? 

'.1. 

THE WITNESS: Respiratory rate. 
;1 . 

THE COURT: That was normal then? . 
THE WITNESS: Yes, sir. 

[10} 

(11) 

(12) 

(13) THE COURT: S~ the abnonnality was som~ti;ing .) . 

[14] about the tissue around the eyes. What do you mean by 
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[1] animal. on the same date showing t~e lacerations that had 
[2] been noted. 
[3] Q: Does that photograph. fairly and accurately 
\4] depict the lacerations as you observed them those first 
[5] few days that you examined him? 

[6] A: Yes, it does., 
[7] Q: Okay.Y,;)U can give it to him. 

[8] MR. LA BISSONNIERE:Your Honor, we have some 
[9] enlargements of those that with the benefit of those I 

[10] am going to ask Dr. Van BOfl!l to. explain ~is observations 
[11] in a little b!t greater detail. Before I do that, 
[12). though, I'm also showing you what has been marked as 
[13] Agency Exhibit Number 58 for identification. 
[14] THE COURT: Do you want to see that? . !~ . ; , 

[15] that? [15] MR. GOOD: Yes, Your Honor. I was curious as 
[16] THE WITNESS: The tissue right around the eyes [16] to which photographs were being presented. I know 
[17] appeared darker than I would expect to see on- [17] there's a great deal,of photographs-
[18] THE COURT: What does that signify? [18] Okay. I have seen that. What was the last 
[1~ THE WITNESS: In my experience, that is [19] one? 
[20] something 'that will be frequently pointed out by [20] THE eOURT:]ohn, show him the laSt couple 

\ . . . 
(21J experienced trainers in animals that are eitheJ; (21) there. 
(22) dehydrate~ or sleep deprived, not sleeping weil, sort or ["l2] Okay. Go ahead. . 
(23) analogous to bags under the eyes in a person. . . (23) BY MR. LA BISSONNIERE: 

w ~ • 

[24] THE COURT: Okay. [24] Q: Referring to what has already been identified 
<:[25::] ____ -'· __ ...:B::.Y:...::M.::R,::.-.::L:::A=-B=IS:.:S:.:O::N:.::N:.:,I::E::.R::E:::_· ___ ~ __ [25] as Agency Exhibit Number 58 for identification, do you 
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[1] Q: Dr. Van Bonn, you ,,,t'e looking at what has been 
[2] marked as Agency Exhibit Number 56 for identification. , , . . 
[3] What is that? 
[-4) A: That (8 a picture of the animal in the ~ater " 
[5] as I would have observed it off the boat. It was taken 
(6) on the 30th of May.' " . 
(7) Q: Does this photograph of the dolphin fairly and 
(8) accurately depict Luther as you observed him during 
[9] those first few examinations of him? 

[10] A: Yes, i~does. 
[11] THE COURT: And look at the eyes then. I 

I ' 
(12) don't see any darkness around those eyes. 

" [13] THE WITNESS: That's the difficult thing to 
[14] point out a,? this photograph. It's also difficult to 
[15] demonstrate in photographs typically. I mean, I have 

I, . • 

[16] never been~asked to demonstrate it on a p~otograph 

[17] before. , 
[18] THE COURT: I see. Okay. Would you pass 
["] those up. I would like to see both of those. 
(20) 'THE WITNESS: Sure. ' 

[21] BY MR_ LA BISSONNIERE: 
(22) C: I am ~Iso going to show you what has been 

~ [23] marked as Agency Exhibit Number 57 for identification. 
(24) Do you recognize that? ' 
[25] A: Yes. This is a closer view of this same, 

(1) recognize that? 
[2] A: Yes, I do. It's the photograpb of the dorsal 

, (3) fm' ~f ;he animal. It has a freeze brand on it. 
[4] Q: That's the freeze brand that you observed on 
[5] the dorsal fin of Luther d~lring your ini~ial examination 
[6] of him? 
[7] A: Yes. 
[8] MR. LA BISSONNIERE:Your Honor, may I 
[9] apprOaCh the easel th,ere? 

[10] THE COURT: Okay. 
(11) MR. LA BISSONNIERE:Your Honor, may the 
(12) wit~ess approach the exhibit? 
[") THE COURT: Doctor, would you go up there. Do . ' ' 

)14) you have that pointer that he can use maybe so he can 
[15] stand' somewhat aside where everybody can see? ' 

[16] 

[17] 

[18] 

Go right up,th~re, Doctor. 
BY MR. LA BISSONNIERE: 

Q: Dr. Van Bonn, with the benefit of both of 
[19] those photographs which are Agency Exhibits NumberS6 
[201 and 57, would you describe in a slightly greater detail 
(21) the lacerations that you observed on the dolphin on May . '.' 
(22) 31st of 1996. 
(23) A: Well, the phot.ographs show some obvious, 
(24) distinct lacerations along the animal's upper right 
[25] tnmk.Tiiere appear to be two first.<tegree lacerationS 
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"'1] on the caudal aspect or towards the tail of the animal (1) A: Yes. That's a common term for the typical 
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(~ and a second-degree laceration towards the head end or 
(3) the rostral end of th·e animal. 
(4) Q: What do you mean when you refer to that as a 

(5] second-degree laceration? 
(6) A: I classify lacerations as first, second or 
(7] third degree. Dolphins' skin is kind of unique that a 
(8( first-degree laceration would be juSt thro·ugh the 
(9) epidermis or just into the dermal layer. A second 

(10) degree would be into the'dermis which is the thickened 
(11) or blubber layer, if you will.And then a thiCd degree 
(1~ would be all the way through the blubber layer into the 

(13] tissues underneath. 
(14) Q: What are the approximate dimensions on those 

[15] lacerations? 
(16) A: Well, looking at him in the water I estimated 
(17) the caudal to be four and five centimeters and the 
(18) cranial one to be about eight, ten centimeters long. 
(1~ Q: Can you tell from their appearance 
~O) approximately how old those lacerations were? 
~1) A: At this point they appear to be what I would 
~ classify as subacute which would mean days rather than 

~) hours or weeks. 
(24) Q: Could you tell whether or nOt those 
(25] lacerations were infected? 
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(1) A: Well, they are no doubt infected. They are . 
(2] open to the environment.There's a lot of organisms in 
(3) the enviro~ment that ca.n cause infections that will get 

["I intO the tissues. 
(5] MR. LA BISSONNlERE:Your Hon';r, that's all, 

(6) Thank you. 
(7] THE COURT: Let him stick there for a minute. 
(8) What caused them in your estimation? Is it a shark, or 
(9) is it another dolphin, or is it a propeller? 

(10) THE WITNESS: Well, it's not consistent with 
(11] another dolphin in my experience. not cdnsistent With a 
(1~ shark bite in my experience. I don't know what it's 
(13) consistent with.A·propeller wound -I don't see tbat 

. '. 
('41 many propeller wounds. I haven't seen that many in 
(15] animals that I care for. That's a possibility. 
(16) THE COURT: What other possibilities would 

(17) there be? 
(18) THE WITNESS: It's some soit of trauma; 
(10) something that feU on the animal or that was scraped 
(20) against the animal. 
(21) THE COURT: Okay. Thank you: Doctor. You may'· 
~ step over there. 
(23) BY MR. LA BISSONNIERE: 
(24] Q: Dr. Van Bonn, are you familiar with the term 
(25] rake marks? 

(2] wounds that other dolphins Will cause on animals' skin. \... 
(3) Q: Typically, what do those types of wounds look 
(4) like? 
(5] A: Well, because they are ·caused by the teeth of 
(6) other dolphins, they are very discrete lacerations. 
(7] They tend to be superficial. They are very, very 
(8) symmetrical. The teeth are spaced equally apart as if 
(9) you had a rake or comb and scrape it across something. 

(10) MR. LA BlSSONNlERE: Actually. Your Honor, I 
(11) forgot to ask him orii: additional question with the 
(1~ benefit of that photograph. If he could again approach 
(13) very· briefly. 
(14) THE COURT: Okay. Doctor, I'm afraid you are 
(15] going to have to go back over there. 
(16) MR. LA BlSSONNlERE:Sorry about that. 
(17) BY MR. LA BlSSONNIERE: 
(18) Q: With the benefit· of those photographs, can you 
(19) see any resolved rake marks on the animal? 
(20) A: Yes. It's easiest seen in this photograph -I 
(21) can see it on both photographs. But there is a set of 
~ resolved or healed rake lacerations up here dorsal to 
(23) the wounds that we are talking about (indicating). 
(24) Q: Doctor, in your experience, are the 
(25] lacerations that YOll we~ observing on Luther consistent 
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(1) with rake marks? 
(2) A: No. 
(3) Q: Thank you. 
(4) THE COURT: Is that it? 
(5] MR. LA BISSONNIERE: No. 
(6) THE COURT: Are you finished with him? 
(7] MR. LA BISSONNIERE:No.There are more 
(8) questions. 
(9) THE COURT: Okay. Go ahead. 

(10) BY MR. LA BISSONNIERE: 
(11) Q: I would like to show you what has been marked 
(1~ for identification as Agency Exhibit Number 9 for 
(13) identification. 0·0 you recognize that? 
(14) A: Yes, I do. It's a digital photograph of the 
(15) appearance of the wounds as they appear today. It's a 
(16) fairly recent photograph.. . 
]17) Q: This is a photograph of Luther? 
(18) A: Yes. 
(19) Q: And approximately, when in time was this photo 
(20) taken? 
(21) A: It's been within the last few months. 
~ Q: Does that photograph fairly and accurately \ .... 
~) depict how Luther's lacerations look today? 
(24) A: Yes, it does. 
(25] Q: Based upon that photograph there, does that 
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(1) further suppon your view that the lacerations that were 
(2) sustained to Luther were not rake marks? 

~ (3) A: Yes. 
[4) Q: Can you explain why? 

[5) A: Well, the resolved rake marks from the 
(6) previous photographs are still visible as a contrast to 
[7) the way that the wounds here that are subacute in those 
[8) photograpIis have now healed. And there's quite a 

[9] distinction in the appearance of the resulting scars. 
"0) They are much wider. They are not symmetrical. They 
(11J stan at different regions on the animal's body. 
[1~ Q: All right. You indicated that in addition to : 
(13] the lacerations that you observed one of the objective 
[14) findings that you had was a blemish that wason the 
[15) animal. First of all, is there another name that's used 
[16) for that type of blemish? 
[17) A: I think later I referred to it as a macule. 
[18) That's simJly a dark coloration of the skin that's 
(19] neither raised nor depressed from the level ~ the 

(20) surface of the skin. 
(21) Q: And what are these blemishes akin to? 
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[1[ of body condition: Poor, fair, good and excellent. 
[2] Q: At that point in time, what were your 
(3) principal COncerns for the animal? 
[4) A: Well, I was concerned that he was underweight, 
[sf was on a poor plane of nutrition, was likely dehydrated, 
[6) and as well I was worried about possible complications 
[7) from the wounds. As I mentioned earlier, the animals 
[8) are notorious for not showing signs of illness. And I 
19) was concerned that there was something happening that 

[10) wasn't readily apparent at that point in time. 
r11] Q: What do you mean when you say poor plane of 
(12) nutrition? 
[13) A: Well, not taking in the daily nutrient 
(14] requirements. 
[15) Q: So based upon your overall assessment, was 
(16l veterinary intervention and care necessary for Luther? 
[17) . A: Yes. 

(18) Q: Would you have expected his condition to have 
(19J deteriorated over time without that intervention? 
(20) A: Yes. 
(2:1) Q: Based upon this assessment, what was your 

A: Well, a bruise. It could be termed a bruise [22J [22J overdll treatment plan for Luther? 
(23) in humans.~ (23J A: I reconunended that they establish some regular 
('24] Q: Would that be consistent with some kind of (24) sessions of interaction with the animal, feed the 

~[2s::)...:i~n:!.:jl~lry'2:..? _____________________ I[2S) animal, hydrate all of the fish that were fed to the 

[11 A: Yes. There are other things that can cause 
(2) maCliles. It's just any kind of discoloration on the 

(3) skin. 
[4) Q: Now you had indicated earlier and the ,Iudge 
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(5) had followed up on it that one of the things you had 
[6) also observed was the darkening of the periocular 
[7] tissues as ] 'understand, and that was indicative of an 
[8) animal that was dehydrated or tired. I'm curious. Do 
19) you know how can a dolphin become dehydrated? 

[10) A: Dolphins do not normally drink fresh water. 
[11) The only source of water for the animal is the food -
[12) fish is largely water. They don't drink significant 
(13] amounts of salt water. so their only source of water is 
[,.) the food. They can metabolize some fat into water, but 
[15) that also ultimately comes from the food. 
(16] Q: So in your ~xperience. what is dehydr.ltion 

(17] consistent With? 
[18) A: It's alSo consistent with not eating. 
[19) Q: Based upon your findings, Doctor, how would 
(20) you assess Luther's overall body condition as of May 31, 

(21) 19%? 
[22) A: I assessed his body condition as fair on that 

~(23) date. 
[2') Q: What do you mean by the term fair? 
(25) A: It's a clinical term I use for four categories , . 
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(1] animal or add water to the diet to ensure that th~ 
(2] animal's hydr,ltion status was corrected. reconunended a 
13] routine course of vitamin supplementations to the animal 
[4) and that at the earliest opponunity we get some more 
[5) information abollt whether any of these potential 
(6] complications were ongoing. 
[7) Q: Did you continue to monitor Luther's progress· 
[8) after May 31st? 
(9) A: Yes,) did. 

[10) Q: How did he respond to treatment? 
[11) A: He did respond positively. Several ofthe 
[12) indiCations that the animal was dehydrated improved. 
[13) The animal was eating well and was getting a hydrated 
(1.1 diet and supplemented with vitamins and continued to 
(tS] demonstrJte norn}'1) behaviors. 
[16) Q: You also indicated you provided veterinary 
(17) care to Buck following his rescue from the wild. I 
[18) would like to show you what has been 1lL1rked as Agency 
[19) Exhibit Number 60 for identification. 
(20) THE COURT: Have you refreshed your 
(21) recollection? What is that, 61? 
[22) THE WITNESS: That's a new exhibit. 

(23) 

[2') 

(25) 

THE COURT: That's a new exhibit. Okay. 
BY MR. LA BISSONNIERE: 

Q: Do you recognize that? 
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(IJ A: Yes,l do. (IJ A: I think that's what I wrote, yes. 
(2J Q: What is it? (2J Q: Was that regarded at the time as an objective '--
~J A: These are copies of my notes to myself, my (3J finding? 
~J observations and interpretation and recommendations for (4J A: Yes. 

(5] this animal Buck. (SJ Q: Now when you were discussing Luther's body 
(6J Q: Have you had an opportunity to review those (~ condition, you regarded that as subjective. And here 

(7) prior to testifying here today? (7) with Buck you are regarding that body condition as 

(8] A: Yes, I have. (8J objective. Can you explain why that is? 
~) Q: Do those records fairly and accurately ]9J A: Yeah. In this animal the animal's body 

(10) summarize your examinations of Buck sllbse9uent to his (10) condition was clearly worse than the flfSt animal.lt 

(l1J rescue onJune 4th of 1996? (l1J wasn't up to interpretation, so I recorded it as an 
)12] A: Yes, they do. (12] objective finding. 
(13) Q: Based upon those records, when did you first )13J Q: What was your initial assessment of the 

11.J examine Buck? (14J dolphin? 
115] A: I frrsl had the opponunity to examine that [15) A: Again, similar to the first anima1.Animal 

(16J animal on the 4th of June when it was up at the Dolphin )16J was on a suspected nutritional or poor nutritional plane 
(1~ Research Center facility. )1~ and poor hydration StatuS, had some subacute chronic 
)18) Q: The first time you had an 0pp0!1unity.to J18J wounds. . ,] 
(18] examine the animal, were you handling it? (18] Q: How did you want to proceed? . 
J20I A: No. On that date I.was observing it in the J20I A: Similar to the first animal. I recommended. 
(21] water while it was interacting with the other animals (21J that the animal be put on a nutritional diet, 

]22] and with the trainer. ]22] supplemented Witll both fluids and vitamins, and that we 
(23J Q: So you wouldn't chardcterize this as a . (23) make every effort to get additional information about 
(24) comprehensive examination? ~4) possible complications from tile wounds and the animal's /' 
~(2~~ __ ~A~:~T1~I~at~'S~c~o~rre~ct~' ________________________________ i=(2=5J_C~O~n~(=li~tl~·o~n=. ________________________ ~ __________ ~ 
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(IJ Q: Prior to these observdtions, did you t.u,e a 
(2J history relevant to Buck? 
(3J A: Yes, I did. 
(4) Q: Can you sluuntarize tI,at history. 
(5) A: Yeah. It was very similar to ti,e history for 
(6] Luther.Animal had been released six miles west of Key 
(7) West on the 23rd of May. For that animal there hadn't 
(8) been any confirmed sightings until the 29t11 when som~one 
(9] reported that there was a similar wound on· this animal's 

(10( back as well. On the 4th of June, it was sighted off of 
(11) DRC facilities and actually boat-followed by DRC and 
(12] Navy personnel back to that location where it followed 

)13J the female and was contained there. 
(141 Q: Can you summarize any objectiye findings of 
(15] significance during tile course of til at examination. 
(16) A: On that date I confrrmed this animal did, in. 
)1~ fact. also have some lacerations. On this animal they 
(18) were on the opposite side. They were on his left dorsal 
(18] trunk area. There was a small wound on the animal's 
(20( right side. The animal did demonstrate some normal 
]21) learned behaviors also. The animal was underweight, 

]22] clearly underweight. 
(23) Q: As I recall, in your memorandum of records you 
]24) characterized his body condition as poor; is that 

~ correct? 
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(IJ Q: Did you have an opportunity to better examine 
(2J Buck the following day? 
(3J A: Yes. I did. On tI,at date I was able to 
~) actually examine him. out of the water .. 
)5)' Q: I would like to show you what's been marked as 
)6) Agency Exhibit Number 61 for identification.And 
(7) actually. Your Honor,l have an enlargement of this one 
(9) as well .. 
(81 THE COURT: Okay. It might be helpful to have 

(10) these pictures around so later on with other questions. 
)l1J people can refer to them if they wish. 
(12) MR. LA BI550NNIERE: Sure. 
{13{ Your Honor, may the witness approach? 
)14) THE COURT: Yes. 
(15) BY MR. LA BI550NNIERE: 
(16) Q: Okay. First of all,I'm showing you there 
)1~ what has been marked as Agency Exhibit Number 61 for 
11ai identification. Do you recognize that? 
)10] A: Yes. It's a photograph of the animal Buck as 
~OJ it appeared in the boat on that morning when we examined 
]21) it the first day we examined him out of the water. 
]22] Q: So this would be on .June'; of I 996? 
(23J A: That's my recollection, yes. . 
]24J Q: Does that photograph fairly and accurately 
~SJ depict the condition that you observed Buck. to be in on 
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[1) that date? : 
[~ A: Yes, it does. .', 
[3} Q: With 'the benefit afthat photograph, would you 
(4) please surrlmarize the objective findings of , . 
(5] significance. . , 
(6) A: WelJ,:the animal did have several .obvious 
[7J lacerations on the left dorsal trunk, the left dorsal 
[B) aspect oft~e animal.And it obviously';S in poor' 
(9) condition as - !. 

(10) Q: When you say obviously, you have to telJ - you 
C11} are talking'eto a layman now. 
[12} THE WiliNESS: To me, obViously, sir .. 
[13} THE COURT: What is obvious in that· . .' 

[141 connection? 
C1S} THE WITNESS: WelJ, the lacerations certainly 
C16) should be pbvious. This is not a normal finding. The' 
[17J body cond.ition is more difficult to demonstrate 
(18) certainly to someone not used to looking at dolphins. 
C1'} But again, the dolphin normally stores body fat in the 
(20) blubber layer of the skin and below the skin, wrapped 
(21) around the body, wrapped around the bony prominences. 
~ And as thai fat layer is burned off or utilized for 
(23) energy, th~ bony prominences become more apparent. 
[24} So on the skeleton of the animal, the skulJ 
(25) will show tIP - The base of the skull is here behind the 
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(1) blowhole and caudal to the eye or toward the back of the 
[2J animal froin the eye.And they wilJ get - animals that· 
[3} are unde~eight wilJ have what's termed a neck , 
C'} appeamnc!, or a depression in that area whereas normal 
CS} robust dolphinS in good or bener body condition that 
C~ area should be rounded and more smooth and not have any 
[7J depressio~s or - the neck should be very difficult to 
CB) visualize. Also the shoulder blade of the animal or the 
CB} scapula sitS along the side of the animal's body on the 
[1~ side ofhis:,thorax.And that's a bony margin that will 
C11) become nlore apparent as fat is burned off. And it's 
(12) less cushioning, if you will, around those bones. 
C13) Q: And \.rhat is that change in body composition 
114J consistent!,with? 
(15) A: Weight loss, not eating welJ. 
[1~ Q: You can return to your seat. 
C17J I would like to also show you what's been 
C1B) marked as!Agency Exhibit Number 62 for identification. 
[19J Do you recognize that? 
(20) A: Yes. This is another photograph of the animal 
(21) on the sanie day in the boat. We are getting ready to 

~ ~ treat the llIcerations.. . 
.. (23) Q: Okal Does that photograph fairly and 

[2.4) accuratelY, depict how the dOlphin looked on the 5th? 
(25) A: Yes. ~ 

j 

[1} Q: Does that photograph also help illustrate the 
(2[ overall body condition that Luther was in on that day? 
C3) A: Yes, it does. 
['} Q: I'm sorry. I meant Buck. 
(5) A: Oh, I'm sorry also. Buck. 
C'} THE COURT: Okay. Which one is it now, the 
[7J second dolphin on the 5th of]une? 
CB} THE WITNESS: Yes. 
(9) 

[1~ 

[1l} 

THE COURT: That's Buck, right?' 
THE WITNESS: Yes. 

BY MR. LA BISSONNIERE: 

[12} Q: Next I would like to show you what's been 
[13) marked as Agency Exhibit Number 63 for identification. 

C14} Do YOlI recognize that? 
C15} A: Yes, I do:. 
('6J Q: What is it? . 
[17J A: This is another photograph of Buck on that 
(18) date, the 5th of June. This view is from the rear of 
C19} the animal and off to the side. There's an individual 
(20) who is holding the fluke or the tail.And what we are 
[21} looking at actually is the tail of the aniotal, the left 
(22) side. 
[2'[ Qi Does that photograph fairly and~ accurdtely 
C241 depict how ttie animal, looked on the 5th? 
[2S}' A: Yes, it dbes. 
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C1} Q: Does that photograph further illustrate in any 
[2J way the overall body condition that you observed Buck to 

PI be in on the 5th? 
C'} A: Yes, it does.The animal's spine or backbone 
[~ runs down through the tail -

[~ THE COURT: I think, Doctor, just put it over 
[7J there so that everybody can see what you are talking 
(8) about when you refer to the animal. Everybody should 
(9) see that. I' 

{10) THE WITNESS: Want me to hold onto it?· 
(11) THE COURT: That's rme. 
(12) THE WITNESS: So we are looking at this animal 
[13} from the back and the left side. The animal's backbone 
[14} or spine runs ,down through the lower level of the tail, , 
[15} and that's another area that bony prominences will show 
[1~ up as the ani!p"1 loses its cushioning layer of fat that 
C17J are normally {ound in the tissue JUSt below the skin or 
[18} in the skin itself as the blubbery layer. 
C19J BY MR_ LA BISSONNIERE: 
[2OJ Q: How sh~)Uld that typically look? 
{"} A: It should be much less difficult to see the 
(22) individual protuberances where the individual vertebrd 
[2~ are. 
(2') Q: And once again, this is indicative of the loss 
(25) of bOdy weight? 
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['] A: Yes. 
(2J Q: I would like to show you what's been marked as 
[3] Agency Exhibit Number 64 for identification. 
[4] THE COURT: I would like you to do that same 

[51 procedure for all of them. 
[6] THE WITNESS: Sure. 
[7J THE COURT: So everybody can see what you are 

['] talking about. 

191 BY MR. LA BISSONNIERE: 

['] A: No. 
[~ Q: You can return to your seat. Thank you. 
[3] In addition to the prominent neck and scapular 
[4] margins and the lacerations that you have already 
[51 discussed, were there any other significant objective 
[6] findings that may' not have been immediately apparent on 
[7J the, photographs that we have seen here? 
['] A: The'animal also had a wound on its right side 
['] below the dorsal fin that appeared to be a puncture 

['0] Q: Now you previously testified that one of your ['OJ wound and also had some pus or debris in it andappeared 
[11] objective findings on Buck was you observed several [11] to be iufected. 
['~ lacerations. What are we looking at in that photograph? ['~ Q: Could you tell from the wound approximately 
[13] A: Well, this is a closer view of the lacerations [13] how old it was? . 

[14] that are seen in the other exhibit with - that are up ['4] A: It also appeared to be subacute or chronic, 
[15] along the left dorsal aspect of the animal's trunk. ['5] days to weeks. 
['6] Q: Once again, on what day was that photograph ['6] Q: Did this wound appear to be trauma related? 

['n taken?' ['n A: Yes. 
[18] A: This would have been on the 5th. It's prior ]18] Q: Based upon your findings, what was your 
[19] to the wounds being treated. ['~ overall assessment of Buck? 
~OJ Q: Does it fairly and accurately show the wounds ~O] A:. That the animal was in poor body condition, 
~'] as you saw them on the 5th prior to treatment? [21] was likely on a poor plane of nutrition and dehydrated; 
~ A: Yes, it does. ~ and I was concerned about the possibility of 
[23] Q: And with the benefit of that photograph, could [23] complications from the body condition and the wounds. 
~4] you explain in a little bit more detail the lacerations ~4] Q: Would you have viewed Buck as underweight? 

~~~5J~t~h~at~y~o~I~I~o~b~se~rv~e~d~? ______________________________ I~~~5J~~A~:~~~e~·s~. ________ ~ ____ ~ ____________________ _ 
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['] A: Well, there are several lacerations apparent. 
(2] Th~ most serious is in the center which isa 
[3] second-degree laceration also and has a lot of tissue 
[4] protruding from it, a lot of necrotic Or dead tissue 
[51 hanging out of it. Also has some - the term is exudate 

[5] or pus in the wound. 
[7J Q: Can you tell approximately how old that wound 

(8] is? 
191 A: Yeah. This wound appears to be subacute or 

['OJ chronic which would mean days to weeks ratherthan days 

[11] or months. 
['~ Q: Can you tell whether or not that wound was " 

[13] iufected? 
[14] A: Yeah, this wound was - is obviously also open 
[15] to the environment and no doubt infected. The pus and 
['6] the necrotic tissue and debris suggests the iufection 
['7] may have been 5preading from the wound5 to the deeper 
(18) tissue in the body. 
(19) Q: So in your opinion, wefe there a"ny 
~OJ complications associated with the healing of that wound? 
~'] A: Yes.This is a dirty wound, and I would 
~ expect a clean wound to have been - to be healing faster 

[23] than this. 
(24] Q: And Doctor, would you consider those wounds to 

[25] be consistent with riuce marks? 

['] , Q: Significantly? 
(2J A: Yes. 
[3] Q: And what did you suspect was causing this? 
[4]' A: The animal was burning more energy than he was 
[5] taking in. He wasn't eating. 
[5] Q: And did his dehydrated Status also suppon 
[7J that'assessment? 
['] A: ·Yes,' 
19] Q:; Now you indicated that Buck's overall body 

['OJ condition ·was.poor. How would you compare Buck's 
[11] overall body condition with that of Luther? 
['2] A: Worse. Luther's body condition was fair. 
[13] Buck's was poor, 
['4] Q: Can you explain the difference. 

['5] A: Buck was -
(16) Q: Let me ask it a different way. 
(17] What was it attributable'to in your opinion? 
[18] A: I'm sorry, I didn't hear you. 
['~ THE COURT: Stan again now. He was about to 
(20] answer your first qtiestion. Why don't we stick to one 
[2'] question at a time here. What is the difference I think 
~ is the first question, wasn't it? 
[23] THE WITNESS: Buck just appeared to be much \.. 
[24] more significantly underweight than Luther.And the 
[25] wounds were demonstrating delayed wounds healing.Those 
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(lJ were the lI]"in differences. 
(~ : BY MR. LA BISSONNIERE: 

v' (3) Q: Give~ his overall condition, in your opinion 
(4] was vetefiriary intervention necessary for Buck? 

, .\ 

(SJ A: Yes. 1 

(6J 0: And .J.hat was his prognosis without veterinary 
[7] care? 
(8J A: It would have to be guarded without veterinary 

, ~ . 
(9] care. 

(10) Q: Whati'was your recommended course at treatment , 
(11J for Buck's condition? 
(1~ A: That he be put on a nutritional diet, that the 
[13J fish be hydfated, that vitamin supplementation be 
(14J started, and that the wounds were treated topically. 
[lSJ And after steing some of the laboratory work, I also 
[16] prescribed :some natural antibiotics or systemic 
117] antibiotics for the animal. 
(18J 0: What :was the purpose of the antibiotics? 
(19J A: The l~boratory work indicated the potential 
[20J for the infe~ion had been spread from that site, and I 
[211 wanted to be more aggressive than just topical 
(22) treatment. 1 
(23J 0: Did yl,u have any opinions as to why Buck's 
(24J overall con~ition was significantly different from that 

.-.., [25] of Luther's? 
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(lJ A: I attributed it to the additional length of 
(2] time that had gone by between his reported release and 
(3J the time th~t he was found. 
[4J MR. LA ~ISSONNIERE:No other questions. 
[SJ THE COURT: Okay. Mr. O'Barry. , , 
(6J MR. O'BJ:oRRY: No, sir. 
[7J THE COURT: Mr. Good. 

(~ MR. LA BISSONNIERE:Your HOnor, lam sorry. 
[9J But I have !me additional exhibit that I inadvertently 

(1~ neglected t~ introduce through Dr. Van Bonn very 
(11J briefly. . 
(12J THE COURT: All right. Make it brief. 
(13J BY MR. LA BISSONNIERE: 
(14J 0: Showing you what's been marked as Agency 

(11 

(2] 

(3J 

(4J 

MR. O'BARRY: No, sir. 
THE COURT:,Mr. Good. 

CROSS EXAMINATION 
BY MR. GOOD: 

.;\> • 

(51 0: Dr.Van Bonn, can we look at the picture of 
[6] the close-up of:'~he scratch orie more time, the one with 
[7J cheround diskriexr to it. Can you please just identify 
(8J what that round disk is. 
(9J A: That's a quarter. 

(10JQ: A·quarter.Thank you. 
(11J Do 'you remember meeting me out at San Diego 

II . " 
(12] years ago, five years ago? 

(13J A: Yes, I do. :;, , 
(14J Q: I remember we would come out and look at 
(lSJ dolphins. At that time you told me that you were 
(16] actually an Anriy vet; is that COrreCt? 

I' 
(17] A: At that time I was an Army Vet. 
(18J Q: So you switched over to the Navy now? 
(1~ A: 1 might be able to explain. In the military 
[2~ the Army is the only branch of the service that has 
(211 clinical veterin'arians,.so when clinical veterinary 

[22J services are required Army veterinarians are assi~ed. 
(23[ 0: Oh, really. So all the vets in the Navy are 

. '" 
~4[ Army vets? 
(25[ A: No. 

[lJ THE COURT; Well, what do yo'u mean? I'm not 
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[2] sure I understa,nd either. 
(3J THE WITNE~S: Well, the active duty military 
[4] veterinarians that support the Navy 3fe Army 
[S] veterinarians. 
(6J BY MR. GOOD: 
[7J Q: I see. So you were on loan from the Army to 
raj the Navy for tIie dolphin program? 
(9J A: I wasn't on loan. I was assigned to the 

[101 Navy's Marine Mammal Program. 
(11[ Q: ,And now you are a full-time Navy vet? 
(12] A: Yes. No"; I am a civilian employee of tile 
(13J Navy. 
(14J • Q: Oh,you ~re working for tile private contractor 
[1S] that takes care of the dolphins for the Navy? (lSJ Exhibit NUfuber 65 for identification, do YOll recognize 

[16] that? '(16] A: No. I'm currently a civil servant Navy 
(17] A: Yes.Tl,is is a photograph of Buck's dorsal 
(18J fin demonstrating a freeze brand. 
[19[ Q: And that's the freeze brand that YOll observed 
~ on the aninlal onJune 5th of '96? , 
(21[ A: Yes . . 
~ MR. LA ~ISSONNIERE:Thank you. No 
, ..;:j t 

v(23[ quesuoos. ; 
(24[ THE COURT: Okay. Mr. O'Barry, do you have 
(2~ anything? I 

. 

(17] employee. 
(1~ 0: I see. 
(19] You were very busy back then; is iliat 
[20] correct? Panic,ularly busy? 
(21J A: Back when? ' 
[22] Q: Back when I met you when we came out to look 
(23J at dolphins? ,': 
(24J A: Yes. 
(25J Q: You were taking care of over 100'marine 
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(~ bunch of other blue wbales· there were over a hundred. 
(6) There were a lot, yes. You must have been ~ery busy 

(7) then? 
('1 A: I am a)ways busy. 
(9) Q: I seem to recall that you were very'busy.You, 

(101 mentioned to me that you were very busy all the tiine. 
(11) Wben I met you and we were looking at the 
(1~ dolphins, I had a feeling that you bad a special 
(13) attachment to Jake like more than perhaps for Buck and 

, ' 

[141 Luther; is that true? , 
(15) A: I wouldn't classify my attachment with Jake as 
(16) being special more so than any otber of my animals. 
(17] Q: No? It seems like you knew him better than 
(18) the otber dolphins. 
(19) A: I wouldn't say that. 
(20) 

(21) 

Q: No? 
A: No. 

(22) Q: No. 
~3) Do you recall thatjake at the time had some 
(24) strange lesions on his body? 
~5) A: I recall that Jake had a dermatitis A skin 

(1) condition around that time. 
(2) Q: Yeah, they were just staning to heal up when 
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(3) I met you. They looked like big chicken pox marks; is 
(4J that correct? Is that a c<?rrect estimation? 
(5) A: I would have to look at the animal's medical 

(9) record. 
(7) Q: But you recall he had a preexisting skiri 
(8) condition from the Navy? . . 
191 A: I recall he had a dermatitis, yeah. 

(101 Q: Do you recall tbat initially we had five 
(111 dolphins that were going to arrive at ~he sanctuary? 

(12) A: Yes. 
(13) Q: There were two dolphins also. ()ne was named 
(14) Ikaika,and one was named Modoc.Do 'you rememberthose . 

[15J two? 
(16) A: I rememberthose animals. I don't remember 
(17] which ones were specifically intended to be tr.losferred. 
(18) Q: How are they? Are they both okay? 

(19] A: I don't know. 
(20) Q: You don't know? 
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(1) Q: Do you know which one it was? I don't kttow 

(2) either. 
(3) A: I would have to review the medical records. 
(41 Q: And another one either Modoc or Ikaika was in 
(5) a fight with somebody, and he couldn't come. Do you 
(6] recall that? 
(7) A: I don't specifically recall that. 
(8) Q: You don't recall that? That's what I was told 
(9) by the I:-/avy. 

(10) A: It's possible. 
(11) Q: How is Luther right now? Is he okay? 
(12) A: Best of my knowledge. 
(13) MR. GOOD: The day before this trial staned 
(14) there WdS an article· I have to ask this, Your Honor. 
(15) There was no way I could have entered this in as 
(161 witnessed it. It came out February 7th announcing that 
(17) Jake had passed away. 
(18) THE COURT: Okay. Do you want to enter it 
(19] into the record?' , 

(20) MR. GOOD: I would like for Dr. Van Bonn to 
(21) read it and to see if he agrees with it. It looks to me 
{22] as if it was a·press release that was pretty much taken 
(23) verbatim by the AP Wire Services from the Navy. 
(24) THE COURT: Okay. Why don't you give it to 
(25) the doctor. 
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(11 MR. GOOD: Did you guys have one? 
(2) MR. HOGAN: We have seen it. 
(3) THE COURT: Why qon't you read it out loud, 
[4J Doctor. 
(~ THE WITNESS: You want me to read the entire 
(6] article out loud? 
(7) THE COURT: Yes. 
(8) THE WITNESS: This is from the Key West 
(9) Citizen, Sunday, February 7th, 1999. One dollar in Key 

(1~ West, Key West - price may vary elsewhere. 
(111 THE COURT: Just the relevam pan of the 
(12) dolphin anicle. 
(131 THE WITNESS: Former Keys Dolphin Dies,San 
(14) Diego AP. "A 20-year-old dolphin trained to hunt mines, 
(15) sniff out enemy swimmers and retrieve torpedoes for the 
\16) Navy has died of a stomach infection. Jake, a 
(17] bottlenose dolphin that the Navy donated to a Florida 
[18] sanctuary and then retrieved after an illegal relocation 
(19) effon, died during emergency surgery on Wednesday, the 
(20) Navy said. 'It was from natural causes. There's no 

~11 A: (Witness shakes head.) 
(221 Q: At the time I believe Ikaika· either 0;;. or" 
[23J the other had a stomach virus and couldn't come to the 
~4) sanctuary; do you recall that? 

., (21) doubt about that: Navy spokesman Tom Lapuza said 
(22) Friday.Jake and two other military trained bottlenose 
(23) dolphins were retired and donated to the Sugarloaf 
(241 Dolphin Sanctuary in the Florida Keys in late 1994. 

~~ A: Yes. (2~ They were among about twenty animals offered to marine 
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('J parks and ~q uariums after the Navy began downsizing its 
(2J Marine Malnmal ProgramS; However.Jake and another 
(3] dolphin nalmed Luther were returned to Navy pensin'1996 

~J after the af.imals were illegally released offshore and 
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I'J Q: It says here that he went into cardiac arrest 
~J when excess stomach fluid was being removed; is that 

. . ~. , . . 

(3J true? 
~I , A: Yes. , 

(5J (ater found undernourished.underwdght and dehydrated. ' 
('J 'f.. third'bottlenose dolphin named Buck was removed from 

[7( Stigarloaf dbout the same time and remains at a private 

I~ . 'Q: So there '~s;' vacuum in there or something? 

16J How was the stomach fluid being removed? 

(8( research dcifity elsewhere in Florida: Lapuza says. 
(~ Jake's s'tomach infectio~ apparently was caused 

('0] by a leSion' on his stomach lining that was discovered 
("J during an f,ltrasound test on Tuesday. Navy . 
(12J veterinarilns were trying to remove excess stomach fluid : 
[13) when the ~eakened animal went into cardiac arrest. We 

(14J are sorry Je is dead. but that's the Way it goes: 
1'51 Lapuza saiil. 'Animals in the wild get these lesions and . ' 

I"J 'probably die'from them all the time,'" .. • .. 

1'7] 1 BY MR: GOOD: 

I18J Q: Do you agree with the factual nature of that 
1'0] ankle? ", " ' '. 

(2OJ A: Yes. ( 
~'J Q: It said thatjake was released along with' , .. 
(22J Lmher. It Was not Buck that was released with Luther? 
I23J A: Luther and Buck were released is my ' 
(><J understanding. right. 

, "~51 Q: And Ibis ankle says that Jake that was •. 
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It) released. Bui it was Buck and Luther were relea~d. and 
I ' . IT , 

(2J Jake was th~ one that was taken ' om the sanctuary . . 

13) A: Okay. 'fhal 's a mistake. 

f4J 0: Jake n'evcr Jeft the sanctuary. , 
IS] However, ttie other part of the article said , 
161 (hat he died of nanu-al causes. Do you agree with that? 

• 
[7J A: Yes. I 
la] Q: It S3YSI that he has 3 lesion on his stomach 

l •. , . 
(9] lining. Is th~re another name for that? What else ' 

110) would you '~ that? ; 

(11] A: WeU, he actually had a hole in his stomach in 
I 

(12] one of the rompartments of his stomach. 
I, 

(13) 0: Would that be like an ulcer? , 
(14) A: I don'~ know whether it was an ulcer or not. 

(15J We 3~ hoping thaI the pathologist can give us some more ,. 
11sf in!ormatiori;about the tissues. 

117) 0: Was J~ke . was he nol eating; is that what 

Its) lipped you off to there's something wrong? ' 
I . 

Il51} A: Jake's 'appetite was not ~ood for some months. 
" r20l 0: So he :was eating a little bit but not enough? 

f21J A: Durin~ what'timc period? 

t221 0: The fe:w days before he passed away? 

""""'/I23J A: Well. the few days befotc he passed .. ""y lie 
~'J hadn', bccn'eating anything at all. He had been g~tting 
(25] a· had been" tube fed with a stomach tube. 

. r • 

.' 

[7J A: Well. he hadal;mormal fluid building up in his 
18J abdominal cavity; arid we were attempting to remove that 
(9] fluid with a ca}heter insened into the abdominal 

I' 0] cavity. 
("I Q: Through ,his side or through his nasal 

1'2] passages? . 
1"1 A: No, thro~gh his side. .. ' 
I"J Q: Was he iD the water at the time? Was he on an 

. 'J • 

('~ operating table somewhere? ' 
, '1 • 

('6] A: He was qut of the waier on a pad on the deck. 
(17] Q: The Nary keeps their dolphins in floating 

• . I . 

118J pens; is that correct? . 
('9] A: Yes. 
(2OJ Q: How big:"re those pens. one of them? 
(21J A: Well. they vary in dimensions. 
(22J Q: A typicai10ne for a dolphin would be how big 
~3J by how big? 
I24J THE COURT: Okay. Mr. Good -

I 

~SJ MR. GOOD: This is my last question.Your 
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(1) Honor. 
~I THE COURT: Okay. Go ahe-ad . 
{3J THE WITNESS: A typk"al doJphin encJosure will 

('1 be anywhere from thirty by thiny feet to sixty by sixty 
15J feet. so thiny by thiny feet Or sixty by sixty feet. 
(6] You link themlogether al times. , 
[7J MR. GOOD: No funher questions. Your Honor. 
(8J THE COURT: Thank you. 
1'1 Okay. Redirect? 

('OJ MR. LA BISSONNIERE:None,Your Honor. 
I"J THE C'OUR+: Thank you very' iituch. D~Ctor. for 
1'2] testifying. Thai'S all we have today. You may step 

\ 
(13] down. You are'released . 
(14J Okay. My list shows you have one marc 
[ t51 witness; is thaf correct? • 
('~ MR. LA BISSONNIERE:That's correct. We have , 
('7] Dr. Randy Wells. We anticipate that he is going 10 go 
('8J an hour and a :half to fWO hours. I suppose we could 

('OJ stan him today and run late. However. the Agency would 
(2OJ cenainly ap~r'eciate it if we could start him first 

(21] thing tomo~~ moming.l have not yet had an 
(22] opponunity te:> discuss with him' some of the information 
I23J thai he has lea'rned over the course of today that is 
('24J going to factor into his overaU opinions and 
~SJ conclusions. And I would like to have an opponunitylo 

f t 
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(II spend a tittle bit of time with him. (II going to get to closing arguments tomorrow and be 
(21 'THE COURT: Let's look at th'e schedule now for (2J finished? "-

(31 tomorrow SO that you all know what we are gOing to do. 1'1 .THE COURT: Well, depends on what you want to 
(') We have one m?r~ witness for the Government. Dr. Wells. 1'1 do. Sounds like it 's going to be a long day. So in all 

(~ Okay. Now Mr. O'Barry - (51 likelihood· we may .get to clOSing arguments tomorrow if 
(6( MR. O'BARRY: Yes, sir. (6) we can. If not we will take them up on Friday morning. 
[7J THE COURT: - , I would like to know what you (7J MR. GOOD: See, I wanted to know how much time 

[8) wish to do. (8) I had in closing arguplent. Does the Agency or the 
(') MR. O'BARRY: Regarding what,Your Honor? The. (9) Respondent go first? 

(1~ witnesses? [10) THE COURT: Well, the way it goes is generally 
(111 THE COURT: First of all, are you going to (111 both sides make a presen,tation. I am going to put a 
(1~ testify in this maner? You have had a lot to say, I [12( time limit on it, On both sides each one of you will 

(131 would think that you - in order for me to consider ("I have the,same amount oftime. The Gove~nment will have 
114J maners. one is argument. The other is testimony urid~r 114J the same amount of time .There'~ one of you.And then 
(lSI oath' because those are the bases of t"e,fucts in the (lSI you will have an opponuniry "'" w,e are going tofollow 
(16( case. So what I have to consider are ~ot juS! (161 the rules of practice.The rules of practice are that 
(17( allegations but facts. And if you wish,to ~ring t/Jings (17J you ge.t an opponuniry to make a closing presentation. 
118) to my attention, you know your position in the case, [18J Then you wiU have: an opponunity to file a written - we 
["I your defense, then you would b~. wise to testify. I would [19( call it in the law a brief or a memorandum. It's 
~ think. It's up to you, however. , (201 helpful to me hecaus~ this is a big case, and .there are 
(211 MR. O'BARRY: There are tllree witnesses, I am (21[ a lot of witnesses. So it's,easier for me in making a 
(221 calling the owners of the marina, Shaney Frey and (22( decision and helps me by highlighting the testimony that 
(231 Captain Elston,After they testify, which won't take. (231 you feel suppons your position. And so you will have 
(2'1 very long, then I guess - I just want their information. (241 that opponuniry.to file that kind of a written 

~(2~~~in~t~o~tI~l~e~r~e~c~o~rd~.~T~h~e=n~th==a~t'~s~it~. ______________________ .I~(2~5~I~m~e~n~1~0~ra~n~d~u=n='~0~r~b=n~'e=(~1~t'~s~d~u=e~a~p~p=ro=x=i=ma=.~t=el~y~I~tI='~ink~ __ ~,,'_ 
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(II THE COURT: Okay. Then do you wish to testify 

(2) then? .' , . 
13J MR. O'BARRY: Yes, sir. I think after. the 

~I prosecution testifies if I could. . . 
('I THE COURT: They have to finish iheir case 

[6J first. 
(7J MR. O'BARRY: Okay. 
('I THE COURT: Then you wiu begin, 
(OJ MR. O'BARRY: Okay, 
(1~ THE COURT: Now I am going to g~t to·Mr. Good 
[11] in a minute. But 1 want you to know that t?morrow 
(12( morning we are going to begin at 9:00 o'clock, not , ',' 
(131 9:30,That way we can possiblyfinish:We wiu s~e, , 
("I Now Mr, Good, how about yourself, what about . 

{151 witnesses? 
("I MR. GOOD: I have no witnesses, Your Honor, 

1'~ THE COURT: Okay. And who are they? 
(18) MR. GOOD: I have: none. . { ; L 

11~ THE COURT: Okay. Are yo!' going to ,testify? 
~ MR. GOOD: Yes. , . 
(211 THE COURT: 'All right.·well, then we ";i¥ 

" 

(22') begin tOmorrow morning at !line o'clock; and we , ~ilpl 8? 
(231 until we finish. And if necessary, we wiu go over 

(2'1 Friday moming. 
(2~ MR. GOOD: So Your Honor, do you think we are_ 

,', 

',', 

[11 it's twenty or thirty days after the transcript is 
(2) prepared, 

'(31 MR. GOOD: And so that's going to be after 
I4J this is aU over with? _ 

151 THE COURT: Right.~ 
" . 

(6] MR. GOOD: At what point do we go over the 

(7J Agency's -
(81 THE COURT: At the very end. 
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(OJ MR. GOOD: - evidence and determine whether or 
(10] not it's going to be a,dmitted or not? 
[111 THE COURT: We will do that at tile end. 
[12( MR, GOOD: At the very end after the closing 

[13J argument? 
(141 THE COURT: NO.Auhe end ofthe 

. 1"1 Government's case before you begin or before Mr.O'Barry 

["I begins, 
117J . MR. GOOD: Okay. ' .. 
118) THE COURT: In oth~r words. it's traditional . 

[19( to do it at the very end of whosever. case it is. I will 
(201 make mlings on the admissibiliry.oI all the eVi,dence 

(211 then. 
(221 MR. GOOD:,We are going to do t\tis on a 
(231 piece-by-piece basis? 
("I THE COURT: Yes. One by one. 
125] MR. GOOD: Very good. Thank you. 
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(1] THE COURT.: Okay. We are in recess until nine 
(2) o'clock tomorroW morning. 

i (3] {Whereupon, the proceedings were 

~/ (4] concluded 814:40 o'clock P.M.) 

(5J 

(6J 

(7] 
(8] CERTIFICATE 

[9) STATE OF FLORIDA 

(10J COUNTY OF DADE 
\11} I. SUSAN C. BAKER, a Registered Professional 

Reporter and Notary PUbl.lc, cerUfy that f was 
(121 authOrIZed to aOd dk:l stenographically report the 

foregoing proc~'edlngs; and that the foregoilg Iranse",! 

113] Is a true record,of the proceedings. 
I further certify that I am not a relaUo'e, 

{14] employee, anomay, or counsel of any of the parties, 

nor am I a relative or employee of any of the partieS' 

[151 attomeys or co~nsel connected with the action, nor am I 
Unanclally interested In the action. 

(1~ 

(17) 

[1SI 

(1~ 

~b( 
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(22J 
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Court ~eporter and Notary Public 
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141 believe NOAA was presenting its last witness; is that 
[5] correct? 
(6] MR, LA BISSONNIERE:That's right,Your Honor. 
(7] THE COURT: You may proceed. 
('1 MR. LA BISSONNIERE:At this time the Agency 
(91 calls Randall Wells to the stand. 

(101 THE COURT: Please come forward, sir. Please 
(111 raise your right hand. 
(12( (Whereupon, Randall Wells, having been first 
(131 duly sworn by the Judge, waS examined and testified as 
(141 follows.) 
(151 THE COURT: Please be seated. 
[16] DIRECT EXAMINATION 
[17] 

{18] 

(IOJ 

[201 

[211 

(22J 

(231 

BY MR. LA BISSONNIERE: 
Q: Would you state your name for the record. 
A: Randall Wells. 
Q: How old are you? 
A: I am 45. 
Q: Are you currently employed? 
A: I am employed by the Chicago Zoological 

[241 Sociery. 
[251 Q: In what capaciry? . 

(I] A: I'm a conservation biologist. 
(2] Q: What are your responsibilities as a 
13] conservation biologist for the Chicago Zoological 
14] Sociery? 
(5] A: I conduct the field research on the 
(6] free·ranging marine mammals, specifically bottlenose 
(7] dolphins. 
(8] Q: As part of this research, is there any 
191 particular program you are affiliated with? 

(10] A: The research that serves as the focus of my 

(II] work is referred to as the Sarasota Dolphin Research 
(1~ Program. It's a program I have been engaged in for the 
(13] last 28-plus years. 
(14] Q: We will talk about that in a little bit more 
(15] detail later. 
(16] First, are there any other responsibilities in 
(17] addition to your work with the Chicago Zoological 
(18] Sociery? 
(19] A: I coordinate the research dforts of a team of 
(2~ researchers as well as participating in field research 
[21J of my own and engaging in other activities to 
(22J disseminate information. 
(23] Q: Is there any oth~r ot'gaclzation that you are 
(24] affiliated with? 
[251 A: I also work with the Mote Marine Laboratory in , 

/' 
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[11 Sarasota, Florida. 
(2] Q: Do you teach as well? 
[31 A: I do. I am an adjunct professor of ocean 
(41 science at the Universiry of California, Santa Cm2. 
[51 Q: What is the general nature of your research 
[6] and teaching activities? 
(7] A: The research and teaching activities are 
[81 focused around the biology, behavior, ecology and health 
191 of marine mammals. 

[IOJ Q: Are these animals in the wild? 
(111 A: Yes, they are. 
(12( Q: Now you just previously indicated that as part 
(131 of your work with 'the Chicago Zoological Sociery you. 

. (141 were affiliated with the Sarasota Dolphin Research 
(IS] Program, correct? 
[16] A: That's correct. 
(17] Q: Can you briefly describe this program. 
(18) A: That is a research program that is the world's 
[18] longest·mnning study of wild bottlenose dolphins. It 
(201 began in 1970 and since that time has developed 
(211 information on the behavior, the biology, the ecology 
(22J and the health of bottlenose dolphins in resident 
(231 populations around the west coast of Florida. 
1241 Q: What is the purpose of this program? 
[25] ~: Th.e purpose of the program is to collect 
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(I) studies of manatees and the collection or the rescue of ,/ [1] information that's of use to the conservation of marine 
.' , '. 

... j 121 marrunals. 
~ P) 0: And what types of activities are involved as 

I') pan of thi~, program? ' 
15) A: Ther~ are three basic kinds of activities. We 
I') cond'uct surveys to identrrY individual animals and 
171 develop case histories on individuals. We conduct focal 
18) animal behavioral observations to learn' about the 
IVJ specific behavioral patterns of individuals. And from 

110) time to time, we engage in brief capture and release 
111) operations :to examine the health of these individuals. 
1'~ 0: Is it fair to say that the purpose of this. 
1131 program is 'to monitor a particular population of 
I") dolphins over the course of several lifetimes? 
)15) A: That would be fair. 
(") 0: How long has this program been ongoing? 
(In A: Since 1970. 

121 stranded animals and rehabilitation and release. 
(3) 0: Approximately,what percentage of your work 
(') experience to ,date has involved the study of wild 
{5) dolphins? 
161 A: Most of it. 
171 0:, Would y~u please surrunarize your educational 
(8) background. 
(9) A: I received a bachelor's in zoology from the 

110) University of South Florida in 1970, a master's in 
111) zoology from the University of Florida in 1978, a Ph.D. 
(1~ in biology from the University of California in 1986, 
(13) and I had a post-<1octoral fellowship at the Woods Hole 
(") Oceanographic Institute. 
(15) 0: Where is ,Woods Hole? 
(16( 

(1n 

A: In Massachusetts. 
,0: Please surrunarize the research activities that 

(18) 0: How long have you been affiliated with it? (18) you have been involved in. 
(1~ A: Since the beginning in 1970. (1~ A: The research activities that I have been 
(20) 0: What is your panicular role now? (20) involved in have been varied. They primarily focus on 
(21) A: I am the coordinator of all the resear~h (21) studies of behavior and ecology, health and basic 
~ activities for the program. ~ biologies of whales and dolphins in the wild. 
(23) 0: How l'ong have you held that pOSition? (23) 0: Have you been a principal investigator or 
(2') A: For about the last 15 years. (24) co-principal investigator in any research projects? 

~ 
~:5~)_.:0:.::-.:N.::o:::w:.:-.:in::..:a:::d:::d::it::io::n=-t::o:...y,-,0=-u::r:...ro-,-,-le,-w:...it::h::-th:......:e ______ (25) A: I have. I have been the principal or 
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(I) ZOological Society, you also indicated that you were 
121 affiliated with the Mote Marine Laboratory in Sarasota, 
13) What is your title with that organiziltion? 
(') A: I am the director of their Center.for Marine 

• • ..... j 

(5) Marrunal and Sea Turtie Research. 
(6) THE COURT: Just for the coun reponer's 
171 benefit, is that an acronym Mote? . 
(8) THE WITNESS: No. It is na,?ed after Mr., 
(9) William Mote. 

(10) THE COURT: How do you spell it? 
111) THE WITNESS: M-O-T·E. 
(1~ THE COU'RT: Go ahead. 
113) BY MR. LA BISSONNIERE: 

I") 0: Once again, your title? 
lIS) A: I am tlje director of the Center for Marine 
(16) Marrunal and Sea Turtle Research. 
(In 0: What types of activities are conducted at 
11~ Mote? 
(1~ A: There ~re a number of a~ties at the 
(20) laboratory including environmental assessments by the 
~1) medical activities, field studies and readaptations of, , . 

!2) stranded marrunals, 
~(23) 0: What is your responsibility? 

(2') A: I oversee those responsibilities that' have to 
(25) do primarily with the actual marine marrunals, field 

, 
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(1) co-principal investigator on more than sixty research 
121 projects.These~have lead to more than fony 
13) peer·reviewed scientific journal articles or book 
~) chapters in which I have been author or co·author of as 
(5) many as 25 repons as well as a number of popular 
[6) articles and presentations at variou~ audiences. 
171 0: Do you b~long to any profeSSional 
[8J organizations? 
(9) A: I do.1 am with the Society for Marine 

(10) Marrunalogy.1 was a chaner member of that society. And 
(11) I now serve as the editor of their newsletter and as an 
[12] associate editor for their scientific journal Marine 
(13) Marrunal Science. I also am a member of the Animal 
(") Behavior Society, the American Society of Marrunalogists 
115) and the Society1for Conservation Biology. I ~m a member 
116( ofthe lUCN's reintroduction specialist group. And I 
(In also have several panels including the Working Group on 
(18) Unusual Marine Mammal Mortalities Groups. This is with 
(19) the National Marine Fisheries Service and the Fish and 
(20) Wildlife Service. I'm a member of the Atlantic 
(21) Scientific Review Group which oversees the National 
[22] Marine Fisheries Service management of marine manunals 
(23) along the eastern seaboard. 
(2') Q: One of the organizations you mentioned was 
(25) lUCN. What is that? 
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I'] A: It is the World Conservation Union. It's an 
(2] International Conservation Group. ' 
(3] Q: Aside from your teaching responsibilities at 

1'1 the University of California at Santa Cruz, do you 

15) teach? 
I'] A: I do, I pelform short courses on marine 
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[7] mammals from time to time, and I give lectures in a 

I'] variety of fora including publiC audiences, university 

19] lectures and site presentations. 
lID] Q: Have you come back from a recent experience? 

111] A: Two weeks ago I was in Taiwan where I gave two, 
[121 presentations on the rehabilitation and release of 

[13] marine mammals. 
1"1 Q: Does your professional experience include the 
115] study of releasing captive dolphins back into the wild? 

1"1 A: It does. 
117] Q: Have you conducted any research that examined 
118] the viability of releasing captive 'dolphins back into 

1191 the wild? 
(20] A: I have. .!. 

(21] Q: Previously when did that happen? 
(22] A: That project began in 1988, and in many 
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II] Q: An'd you said that the monitoring is ongoing 
12] today? 
(31 A: It is: The fIrst year of the monitoring ;"as 

I'] vety intensive, and from that time on it became more 
IS] opportunistic. We, still on occasion go out to look for 

I'] the animals. 
'[7] Q: What point' in time was your research on that 

I'] particular project most intense? 
191 A: It was intense -'m~si intense dUring'the fIrst 

11~ year following release., i , 

111] Q: And approximaiely, what percentage of your 
1'2] time would you say s;flce that project have you been 
{13} involved with this particular re'search? -

114] A: I have been extenSively involved at least 
115) either personally or in overseeing of the staff members. 
I"] Q: In addition to this particular release ' 
117] project, have you been involved in any ?ther releases? 

II'] A: I have. 
119] Q: What are those? 
120] A: The other releases involve the release of 
(21] stranded dolphins that have come'mto our program at 
(22] Mote Marine Laboratory, been rehabilitated and been 

(23] respects it's ongoing. , (23] returned back to the wild. " 
(2'] Q: What was the general nature of your research? (24] Q: Now you referred to strand~d marine mammals. ( 

~(2~~~~A~:~T~h~eJg~e~n~e~ra~l~na~t~u~r~e~wa~~s~to~e~xa~nu='=n=e~'t=h='e~r=e~le=a=s=e _______ I~(2~~_c~an~y~o~u~t~e~lI~u~s~w~h~a~t~t~h=at:=~~'-~ ____________________ --J',-
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11] and reintroduction of twO bottienose dolphins that were 
(2] capmred from Tampa Bay and returned to their native· 

(3] waters. 
~] Q: This was a project that envisioned return of 
]5] these animals back to the wild after their capture? 
]6] A: That's correct. Even before the anin1als were 
[7] captured, the plans were being developed for returning 

]'] them to the wild. 
]9] Q: And what was the significance of your 

(10] research? 
111] A: The significance of the research is that 
112] there's very little information available in the 
113] scientific literature regarding the fates of dolphins 
1141 following release. This was an attempt at a sdentific, ' 
115] systematic effort at monitoring these animals and 

1"1 evaluating the success. 
117] Q: Is your particular research significant 
[181 relative to other releases -that may have ~ccurred in the 
11~ past? 
(20] A: There is only one other well-documented 
(21] release ofbotdenose dolphins. ' 
(22] Q: And once again, how is your particular release' 
(231 regarded within the scientific community? 
(2'1 A: It was reviewed by peers and published in 

/2Sl scientific journals. 

II] A: Stran~ed marin'e mammals are t1'0se that come 
(21 ashore because they are sick or injured. 
I3l Q: Given your work,' are you familiar with the 
14] literature examining 'the release, of captive dolphins 
lSi back into the wild? 
I'] A: I have not been ~ble to rmd very much in the 
[7] way of literature: But yes, I'm familiar with it. 
I'] Q: Have you, yo;;rself, published any'articles 
19] that concern the release of captive dolphins back into 

l'~] the wild? 
111] A: Yes, I have. 
112] Q: Briefly describe ~hat articles or reports you 
1131 have published. ' 
114] A: In January 1998 we published an overview of 
115] our release of dolphins - botdenose dolphins Misha and 
116] Echo back into Tampa Bay. This was in Marine Mammal 

117] Science. 
, 

< 118] Q: Have you particip':lted in any symposiums or 
119] workshops tilat examined the release of captive marine 
(201 mammals?" 
~1] A: I have been' involved in three of these. In 
(22] 1991 there was a workshop in Chicago that looked at the 
(23] reintroduction of stranded marine mammais. In 1992 
(2'] there was a workshop in A1buque..que to iook at the 
(251 reintroduction of Navy dolphins,And more recently, 
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['[ last summer I was involved in a workshop at releasing 
( [2[ captive mat.atees. " ' " 

[3J 0: Are y6u a 'member of any professional ' 
(4) organizaticihs that examine the release of captive , , 
[5J animals? , , 
[6J A: I am ineinber of the mCN's reintroduction' 

[7] specialist gh,up, 
ISJ 0: Have :you assisted anyone else in developing .' 
[9J protocOls for the release of captive animals back into 

110] the wild? ~ ,\ 

[11J A: Yes, I :Participated in the development Of the 
112] subsequent: permit applications. scientific research'· 

! . • . ,-
[,3[ permit application for the Welcome'Home ProJect.' , 
[14J 0: This i~ the project that we'have been'talking , 
[15J about duririg the hearing here this week? " 
[16J A: It's thk Bogie and Bacall release: I , 

['7] 0: Whatrcomponents of that project were you 
(t81 involved in? 
['9] A: I was involved iIi' helping to develop" 

[2OJ protocols. I 
~'J 0: Okay'-Now was -
~2[ THE COURT: I didn't get that answer. 
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[lJ 0: Have yoti had an opportunity t'? review that 
~J Curriculum Vitae prior to testifying here today? 

[3J A: Yes. I hav~. 
[4J 0: Does thai Curriculum Vitae fairly and 
(51 accurately summarize your educational and profeSSional 

[6] experience as ,* researcher? 
[7] A:.It does. ' 

,I . . 

[SJ MR. LA BISS.oNNIERE:We would offer that as 

[9J evidence. 
[lOJ At this point, Your Honor, we would tender Dr. 
[11J Randy Wells asian expert witness. And we would tender 
(12] himas an expen in marine mammal biology and behavior, 
(13J and we would 'also tender him as an expert in the 
[14J preparatiOn'and release of dolphins held in captivity. 
['~ THE COURT: Okay. Let's take this issue lip 
[16J first. Would yot gentleman either like to - we are just 
[17] talking about t!Iis issue, not his whole testimony which 
[18J will come iatef, but any questions you want to ask him 

• , . f . 
[19J about his qualifications? ' 
~OJ MR. O'BARRY: No, not at all. ' 

~lJ 

~J 

THE COURT: How about you, Mr. Good? 
MR. GOOD:]ust one thing. What does INCN 

(23J THE WITNESS: I was involved in helping to ' (23J stand for? I 

[24J develop prbtocOIS. ['24J THE WITNESS: mCN stands for the World 
,25J THE COURT: The one that's been t'~ed in ['25J Conservation Union.The initials don't match up,The 
"~--~~--~------------------~-------------I~~~~~~~~~~~==~~~~==~~==~----

I 
I 
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111 evidence in this case? 
[2[ THE WITNESS: No. This was-, 
[3J THE COURT: Exhibit 37, is ihat the -, 
[4J MR. LA BISSONNIERE:No. I was going to 
[5J clarify thad . ' ,', 
[6J r BY MR. LA BISSONNIERE: ' 
(7) • Q: Were ~ou involved in the initial application 
[SJ that was submitted to the National Marine Fisheries 

[9J Service? 
['0] A: No, I Was not. 
[11J 0: Were you involved in subsequent efforts to' 
[,2[ revise that ~pplication after the National Marine 
[,3J Fisheries Setvice had provided their initial comments to 

["J them? j 
[15J A: Yes, I was. 
[,6J 0: And tIle one that you were looking at was the , 
[17] one that had initially been withdrawn by the Welcome 
[18] Home projlct? . , J j • ,r 

[19] A: That'sicorrect. 
['20] 0: I would like to show you what's been marked as 
"J Agency Exliibit Number 67 for identification. Do you 
,22] recognize that docuinent? i 

I 
['23J A: Yes, I do. 

~'J 

['2~ 

0: What is it? 
A: It's mY," Curriculum Vitae. 

(lJ words are foreign, but the translation is World 
[2] Conservation Union. 
[3J MR. GOOD: it's a fo..eign'organization? 
(.J THE WITNESS: It's an international 
[5J organization based in Gallen, Switzerland. 
[6] MR. GOOD: That's the one that specializes in 
[7] reintroduction~? r 

[SJ THE WITNESS: They have a working group on 
(9] reintroduction$. yes. ' 

[10] MR. GOOD: For marine mammals? For all 
[11J wildlife? n· 
[12[ THE WITNESS: For all wildlife. 
[13] 

[14) 

" [1~ 

MR. GOOD: I am sorry -
THE WITNESS: The World Conservation Union. 

~i 

MR. GOOD: How long has that organization been 
[16] around? ' 
[17] THE WITNESS: It's been around for a number of 
[18] decades. I couldn't tell you exactly. 
[19] MR. GOOD: becade~? 
[2OJ THE WITNESS: Yes. 
~lJ 

['22] 

MR. GOOD: That's all, Your Honor. 
THE COURT:' Clearly he has got the 

['23] qualifications. So have you testified as an expert 
['24] witness before: Dr. Wells? 
['25J THE WITNESS: No, I'm afraid I haven't. 
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13] 

THE COURT: This is your first time? 
THE WITNESS; Yes, sir. . 
THE COURT: You seem weU-qualified to me, so 

(4( you can testify as ~n expert in this case on those 
[5J issues. 
(6( THE WITNESS: Thank you. 
(7] BY MR. LA BISSONNIERE: 
(8] Q: From a historical perspective, ~ the release ' .. 
(8] of captive dolphins a new phenomenon? 

(10] A: No, it is not. 
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(1] captivity, and the other animals disappeared. 
(2] Q: Separate and apart from any published 
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13] accounts, are there any anecdotal accounts of releases? 
(4] A: There .are a number of anecdotal accounts out 
(5] there about releases, but there's very little 
\6] information about the fa~es of the animals from these 
(7] releases. 
\8] Q: That's because tJIe documentation was not 
(8] sufficient? 

(10] A: The documentation was not sufficient. There 
(11] Q: According to NMFS's records, approximately' how (11] was in many cases no systematic monitoring as far as 

"I" - -. -. .• 
(12( many marine mammals have been released back into the (12] their release .. , 
(13] wild since 1964?' . " . (13] Q: What conclusions, if any, can be br~lUght from 
(14] A: Approximately, seventy have been returned to (1<] these past'releases? 
(15] the wild. (1~ A: My conclusion iS,that these releases should 
(16] Q: Under what circumstances, have these dolphins (16] all be considered experimental at.tJIis point. We don't 
(1n been released? J1n know enough .~o be able to predict in advance about the 
(18] A: They have been released under a variety of (18] success or potential failure of a particular release, 
(19] circumstances including practical reasons such as 'the ' (19] and as such they should be considered experimental. 
(20] inability of the animals to fit into existing social (20] Q: In addition to being regarded as experimental, 
(21] systems to meet the needs of a clear research facility. (21] do you believe they should be conducted as scientific 
(22] They have been rele'ased at the end of research (22] research? 
123] activity. Or because of the financial Status of various (23] A: They should be. That would be the only way to 
[24] facilities, the animals have been ~eleased.· (24] gather the information that's necessary to be able to 

(2~5:'.]_..:Q:::::..:H=a.:.ve::..::th=e.:m::o:.u=·va=u::.·0::.n::.s:.....fo:...r_r_e_l_ea_s_e_a-,p,-,p:...e_a_r_e_d_t_o_' __ '-_1(25] make progress in that are to understand what factors 
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(1] lead to successful releases, what factors might lead to 
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\1] you to have changed over time? 
(2] A: They seem to have. Within the last two 
(3] decades, there's been a shift from practical reasons for 
\4] releasing animals to more emotiO,nal reasons for 
[5] releasing animals to the wild. 
(6] Q: Based upon your review of the lit~rature, af(' ' 
(7] there any published accounts of releasings? 
(8] A: There are only. two scientifically reviewed 
\9] published accounts of releases of bottlenose dolphins: 

\10] the work that I did and the project th~t was conducted 
(11] by Kelly Waples and Nick Gales in Australia. 
\12] Q: Could you briefly describe the Australian 

(13] project. 
(14] A: The Australian project involved nine dolphins 
\15] that came from the Atlantis Marine Park. This park wa,S 
(16] suffering financial problems and was going out of 

I " 

(In business. The researchers engaged in a program to . . 
[18( prepare these animals for release. Part of the release 
(1~ program was going to be monitoring the animais fromtime 
120] to time to reevaluate the success. In the process of 
(21] developing these animals, preparing.tI,tem for release, 
(22] they were released prematurely. And the fates of the 
(23] animals w~re quite mixe(!.There was one young calf that 
(24] disappeared and is presumed to have died. Three other 
(2~ animals failed to thrive and were brought back into 

(2] failures. 
13] Q: As a scientist, what are the concerns 
[4] associated with the release of captive dolphins? 
(5] A: There are a number of concerns, and they fall 
(6] along two lines. One area of concern is the potential 
(7] impacts on the. host populations into which the released 
[8] animals are being inserted. And the second line has to 
(8] do with risks to the release candidates themselves. 

(10] Q: What are the general risks with regard to the 
, [11] host populations? 

(12] A: With regard to the host populations, the 
(13] populations that should be the source of previous 
(14] concerns, we have the risk of disease transmission. The, 
(1~ dolphins that are in captivity for any significant 
(16] period of time have a highHkeIihood of obtaining a 
(In pathogenic organism,any microorganisms that they might 
\18] bring to the wild populations; and the wild populations 
(18] may never have been exposed to them. They may not have 
(20] an immunizatipn to those organisms. There's a disease 
(21] risk.There'~ the risk of disruption of the genetic 
(22] structures of the dolphin populations of the wild if 
123] they are not placed back where they came from 
(24] originally. There's a possibility of disrupting the 
(2~ existing social structures in the wild within the 
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1'1 population~ in which the animals are inserted. These 
! (2( are long.sujnding social structures that are developed 
~ i'I and maintained over multiple generations. , 

1'1 Q: I am sorry. I am not sure whether or not you 
IS) have already indicated this. Is there also a risk of 

(6J genetic intermixing? , , , . . 
[7J A: There is a risk of that population bringing in 
18) genetic input out from areas outside that already , 
(OJ existed and diluting the genetic stru.cturethat's been 

I'~ derived ov~r multiple generations of ~volution to be ' 

I"J specificallr adapted to a particular ~ocation. 
112] Q: Also are there any risks associated with 
1'3) bringing le~rned behaviOrS carried by captive dolphins 

I") intO the wild? 
lIS) A: We k~ow that !lolphins do learn. by imitation . 
I") They learn.tby watching other dolphins. They pick up 
1'7) behaviors. This is indeed a possibility. 
1"1 Q: AU ri~t . You have talked a little bit about 
1'9] the risk to the host populations. How about the 'risks ' 
(20) associated .~th the animal to be released? .. 

I') A: That's cOl;rect. 

l2f Q: Let's focus on that workshop for just a 
(3) moment. First 'If aU, what was the ge",esis of that 

1') workshop? . I) 
IS! A: That workshop came about as the result of the 
I') congressional ~li!ective in the way the Navy was supposed 
[7J to be examining reintroduction as one option for 
18) managing its P9pulation of dolphins, a means .of dealing 
Ill) with the fact that it has some surplus dolphins. 

I'~ Q: This focl!;Sed on Navy dolphins, correct? 
I") A: It tlid. . 
(12( Q: Did jt have broader application? 
113) A: It tlid hav.e broader application in that it 

I") brought toget1!er a number of experu in the, field, 
1'S! peopl!, from th,e captive display industry, people from 
1''1 outside the captive display industrY, the scientists. 
1'7J animal handler., velerinarians that were able to pro.vide 

" 118] inputs into the;!concems. considerations ~garding 
(1;:] release of mari,ne manunals. 
~ Q: How would you characterize the significance of 

(2') A: The $ost basic risk is as to whether or not (2') this workshop? 
(22] the dOlphi.) will survive or thrive once it's back out in (22] A: It was ve& varied. It was also quite 
(23) the wild . Once it's back out there, it needs to be able (23) appropnate. It'was a complementary composition. 

~ (2'J to fend fori itself which means it needs to be able to (2') Q: How wo~ld you characterize the significance of 

~(2:,S!:.:fi~tn~d~s~uf~fi:!:c~i:::~~n::t fP::re::y~in~o::rd::e::r:...t::.o:.:.su=tvJ:.:.:·v:.:e::.~I::t :.:n::e.:e.:d:.s..:to::..... ____ (25) · this workshop·,relative to the study of release? , 
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I') be able to recognize, identify and know how to deal with 
[2] potential p~d~ton:. speCies in the same area ." It must . 
(3) understand t.he geographic conditions, the oceanographic ' 
1'1 conditions:in those areas. It ShOlild be familiar with 
IS! the social s'tructu':" in the area which it's being 
(6] released in;order to be able to interact with others of 

r" I • . , 

[7J its kind. I .. . 
(B) Q: Are there also risks with regard to continued 

I . ; 
I') interaction ', with humans? 

I'~ A: This i.ould be one of the more important 
(11] risks. Huncins are a major threat to animals in the 
1'2( wild. We hi ve seen many examples of the 'impacts of 
1'3) dolphins bbing fed by humans in the wild, of interaction 
114] with h"umah fishing activities inch-iding recreational , 
lIS) fishing actMties and interactions with pollutants that 
lUll are put in the water by people. . . 

. , 
1'7) Q: Has there been any discussion within the 
1'8) scientific community concerning the release of captive 

1'9] dolphins? ~ 
\ 

~ A: The~has been. . ..' 
(2') Q: And one of those was the Navy workshop that 
)!2l you had mentioned e.arlier? 

'-"'(23) A: Thad correct. 
(241 Q: This is the same workshop, the report of which 
(25] we have aIt,eadY offered into evidence? " 
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I') A: It was the first time that a group of 
(2) scientists had gonen together t9 consider a release in 
(3) this much det:iil, and they provided a good framework for 
1') designing future releases. 
IS! Q: As part of this workshop, did. the group 
16) identify what it considered to be critical aspects of a 
[7J release prograln? . . .. . . 

18) A: It tlid. 
Ill) Q: Is it fair to say that these aspects directly 

I'OJ relate to the general risks associated with release that 
I") ,you discussed earlier, risks to both the host 
1'21 populations arid to the animal being released? 
113) A: Yes. 
I" ) Q: Is it also 1"'ir to say that these are aspects 
1'S] that can greatly affect the likelihood of success in the 
116) release? 
1'7) A: Yes. , 
1'8) Q: Now ODe of the aspectS that was tliscussed as 
('UI part of this workshop was what is referred to as 
(20) behavioral contlitioning; is that correa? .. ", 

I " f" , 

(21) A: That is correct. 
(22( Q: What is meant by the phrase behavioral 
(23) contlitioning? J " ". 

(2') A: Behavio'1'l conditioning is the preparation of 
(25) the animal behaviorally for returning back to the wild. 

0, . • " 
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[lJ It has to do with the modification of an animal's [1[ that would be released? ' 
[2J behavior. 
~J Q: So what is the overall objective' in any 
[4J behavioral conditioning program involving a release 

[S[ candidate? 
[~ A: The objective should be to return the animal 
[7J to a state where it's going to be mtera'cting normally 
[8[ with other dolphins and not interacting with humans into 
~J the level to which it was when it was in captivity. 

[1~ Q: So essentially, you are transitiorung a' 
[l1J dOlphin from being a captive dolphin back into 'a wild 

[1~ dolphin? 
[13J A: That's correct, 
[14J Q: And from a behavioral conditioning standpoint, 
[15J what attributes should a dolphin that is prepared to 
(16] survive in the wild possess prior to release? 
[1~ A: From the behavioral conditioning point of 
[18J view, the animal should be able to fendJor itself in 
[19J the wild. It should not be dependent on humans, 
[2OJ Q: What else should it possess? ' 
~lJ A: It should have the capability of interacting 
~ with other individuals. It should be able to support ' 
~3J itself in terms of prey. It should be able to avoid 
~4J predators. It sh~uld be able to avoid dangers that are 

~5J introduced by humans, 

[2J A: If the animal can't get enough food to eat, " 
~J it's not going to survive. , 
[4J Q: To what extent should released dolphins be 
[5J dependent upon humans for food? 
[6J A: There should be no dependence upon humans for 
[7J release. 
[8J Q: Why is that? ' 

, ..• I 

[9J A: It not only means the animal is not capable, of 
[1~ fending for itself, but it also means the animal is 
[l1J going to be seeking out human contact which is going to 
[12J place it at risk to a number of other human activities. 
[13J Q: Now another one of these aspects or 
[14J characteristics that a dglphin should display at the 
(15J time of rele~se as you had indicated was an avoidance of 
[16J humans. In general terms, why should a dolphin that is 
[1~ released into the wild be avoiding humans? 
[18] A: For a number of reasons, It brings the 
[19J animals into contact with people that may be feeding it 
~OJ inappropriate objects, foods of poor quality, objects 
[21J that aren't even food. It brings it into areas where 
~ there's heavy boat traffic and runs th~ risk of 
[23] collisions with boats. It brings it into areas where 
~4J people are fishing and runs the risk of dolphins 
~5J ingesting fishing gear, fish with gear attached to it 

\. 
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[1J Q: Should it be able to avoid humans? 
[2J A: Yes, it should. 
~J Q: Should it in any way continue to be dependent 
[4J upon humans for its survival? 
[~ A: It should not, 
[~ Q: Let's take a look at a couple of these 
[7J behavioral characteristics that you have just 
[8J identified. First of all, focusing on foraging 
[9J capabilities, what do you mean by that? 

[1~ A: The foraging capabilities is the entire set of 
[l1J behaviors that go along with an animal getting enough to 
[1~ eat. It involves being able to recognize and identify 
[131 appropriate prey items. It involves being able to ' 
[14J locate those prey, being able to capture and handle 
[15J those prey and doing it in sufficient number to be able 
[16] to maintain its body weight. 
[1~ Q: How are dolphins that are in captivity 
[18J typically fed? 

, 

[18] A: They are fed thawed-out frozen fish, 
~ Q: What behavior change must occur prior to 

~lJ release? 
~ A: There needs to be a demonStration that the 
[23J animals are, capable of cipturing the local prey 
~4J available to it in sufficient quantities to survive. 
~~ 'Q: How critical is this attribute to the dOlphin 

[lJ which can result in the death of the animals. It can 
[2J bring the animals into areas where pollution is heavy. 
[3J And this can be very bad for the health of the 
[4J individuals,And finally; it distracts the animals from 
[5J the normal activities iri their daily lives. It 
[~ distracts them from being on guard for predators, for 
[7J example, or other natural threats. 
[8J Q: Isn't'lt inevitable that there is going to be 
(9] some interaction b~tween dolphins and humans in the 

[10] wild? 
, 1 " r '. . . 

[llJ A: Given t~e high level of human development of 
[12] the coastline, some contact is probably inevitable. 
[13J Wild dolphins do run into contact with humans on a 
11"1 frequent basis in the wild, but this is l~ted 

, [15] conta~t. TypicaUy, it's limited to riding on the bow 
[16J waves of boats or just briefly passing by individuals. 
[1~ Q: So what distinguishes appropriate versus 
(18] inappropriate contact with humans? 
[19J A: I think the primary consideration here is how 
~OJ much the dolphin is actuaUy dependent upon that 
]21J contact. 
~ Q: Okay. Now you have indicated that the one 
[23J critical component of any release program is adequate 
]24J behavior conditioning, As I understand, is another 
[25] critical component to any release program post-rdease 
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11] monitoring? 
J2J A: That'~ correct. ' 

--' 131 Q: Can iou eXplain "':hat post-release' monitoring 
f .! ,.' 

(4] involves? ~. - " . , . . 
[51 A: The post-release monitorin~ is in effect' , 

[61 taking responsibiiities for the animal even after it's 
[7) released. It;s the one way'that scientists have of ' 
[8] gathering ;Mormatlon 0'; ~hether or not their' . 
[9] preparatioAs for release were indeed appropriate'and 

11~ whether oi not the release 'was successful.There's 
[11] another vehr important post-release monitoring, and that 
[121 is being th~re being able to intervene should the ' 
[1;1 animals incllcate that they are failing to thrive .. 
[14) Q: SO w6uld you consider post-release monitoring 

t . • 

[15] important for the welfare of the dolphin? 
[16] A: I would consider it important' for the welfare 
[17] of the dolphin and essential for science. ", 
[18] Q: Who should be involved in actually monitoring 

\ . , ' 
[191 the released dolphins? 
[20] A: This ~ a scientific' endeavor. It requires' 
{21] systematic :collectio,n of information. It requires the 
[22] reponing dt this information in such a Way that other 
(23J scientists ahd other people interested in release can 
[2'1 use it in th~ future. The scientific input should be 

[25] there. 
, 

I 
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[11 Q: As a researcher, what level of monitoring is 
[21 necessary following the release? 
13] A: The l~vel of monitoring Varies with the time 
[41 following ~elease. The most intensive period of 
IS] monitoring should be right after release during the 
[6] critical first few weeks when the animal needs to 
[7) demonstraie that it's making it on its own. But it 
[8] really should be done over the course of a year through 
[9]' all the conditions that the animal faces to make sure 

[10] that the animal is capable of meeting tliose challenges 
" 

[111 offered by the environment. , 
[12] Q: Now ,in addition to behavioral conditioning and 
[13] post.reltas~ monitoring. is the release site also a 
[14] critical cOrP-pon,ent of any release program? 

[15] A: It is. : 
[15] Q: Indee'd, is it fair to say that the Navy repon 

I i 

[17] assumed iliat dolphins would be released back into what 
(18) was refe~d to as ~ts original stock? 

~ . 
119[ A: That's correct. 
(201 Q: Now 'what is meant by the phrase original 

[21] stock? ; 
1>2] A: The term stock is a 'management term. It's a 

-.1(23) term used by National Marine Fisheries Service to 
(2<] identify population units of bottlenose dolphins and 
[251 other species of marine ';"'mmaIs.Around the coast1ine 
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[I] of the Gulf of Mexico, there.are approximately 32 or 33 
[21 identified stoc~s of bottlenose dolphins. Mississippi ' 

r- ,- . . 
(3) Sound Is one such stock. The Keys are other stocks. 

['] And these are characterized,to, some extent by the 
11.' , 

[5] presence, of residents, individuals - long-term 
[5] residents, itidi~duals within these areas - localized 
[7) movements, long-term residency. 
[81 Q: So these ~ockS are distinct populations of 
[9] dolphins? ,; , 

[101 A: They are,ldistinct population units as 
[111 indicated by die gen~tic work that's been done to date. 
[12] Q: They are 'distinct genetically as well? 
[131 A: That's u-Je. " . . 

[14] Q: Do these distinct populations range within 
[15] geographically distinct areas? 

1 : :; , .' • " 

[16] A: 10 the areas where they have been most 
[17] carefully studied this has been the Case. 10 Sarasota, 
[18] Florida where:,~e have begun our work, half the dolphins 
[19] we first identified in 1970 and 1971 are still there. 
(2~ But we also hive their calves, their grand calves and 

~ , . . 
(21] their greatgraridcalves that are under observation. 
[22] Q: What ar~ these geographically distinct'areas 
[231 typically know.. as? 
[24] A: These areas are known as home ranges. 
[251 Q: And as a 'general rule, approximately how large 
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[1]' are these home ranges? 
J2J A: We don't' know the measurements of many of 

'i 
[3] these areas. Bilt for those that we have measured, about 
[4] 125 square kilbmeters is pretty typical or along about 
[5] 30 miles of co~sdine. 
15] 0: What percentage of a dolphin's lifetime is 
[7) typically spent within its home range? 
[81 A: The vasi:'majority ofthe lifetime of the 

~: . ' 
[9] animals at Sarasota are spent there. 

[101 Q: 'Is it fair t~ say when we are talking about 
[11] releasing a dolphin back into its original stock we are 
[12] talking about feturning it to its home range? 

I . . . 
[13) A: That's correct. 
I") Q: Do you ~onsider this to be a' critical 
[15] component of any release program? 

I' .' 
[15] A: I do. ' 

[17] Q: Why is it critical to release a captive 
[181 dolphin back into its original stock or home range? 
[19) A: It seems olike the point of any release is to 
(201 make the transition a smooth one from captivity to the 
[21] wild to make it a success to give the animal as' many 
[221 advantages as possible in transitioning back into life 
[23] in the wild. One way to provide these advantages is to 
(24) put it into a fafruuar area where the animal will be 
(25] familiar with the prey that's available. where it will 
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(1) know the predators; ~here it will knowthe oceanographic 
~. .:. ;. 

(2) regimes, the tidal schedules, the seasonal changes - it 
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(1) engaged in involved two dolphins that we will call Misha 
, , 

[2) and Echo. Dr. Ken NoITis and I designed a research 
PI program at the beginning of 1987 to try to examine the P) will be prepared for the seasonal changes in •. 

141 temperature, where it will be familiar with if not a 
IS) part of the ~ocial·structure that has existed for a long 
(61 time in that area. 

.. 141 ability to return dolphins to the wild and see how they 

[7] Q: Separate and apart from the Navy workshop, is 
[8) the importance of returning a dolphin back to its home 
I~ range also supported by the research you conducted 

1101 through the Sarasota Dolphin Research Program? . . '. ' 

[SI would respond once they were put back in their native 
[SI waters. We developed this progpm in conjunction with 
[7] another research program to look at the echo location, 
[81 the sonar systems of the dolphins. We went' into Tampa 
~I Bay in July"f 1988, captured two young .bottlenose 

(10) dolphins, brought them to the University of California 
[111 A: Yes, it is. [111 Santa Cruz w"here they engaged in echo location research 
[121 Q: And briefly, once agairi, what does thai stud)'. 1'2) forabouttwo years. Then we returned them to Tampa Bay 
1131 involve? 1'31 and released them with subsequent follow-up monitoring. 
1141 A: It involves monitoring identifiable 1141 Q: Was this research conducted pursuantto the 
115] individuals, animals that we cap, recognize primarily. [15] scientific re,search permit? 

1161 from the shapes of their dorFI f~s, from nicks and 1161 A: Yes, it was. 
11~ notches and be able to observe them over time. [1~ Q: Thi~ was a permit.that was issued. under the 
1181 Q: This has been ongoing for 30 years? 1181 authority of the Marine Mammal Protection Act? 
(19) A: For 30 years. And we have more than 3,000 11~ A: Yes, from the National Marine Fisheries 
(20) individ!"'ls that we can ~cognize along the central west (20) Service. 
(21) coast of Florida. . (21) Q: Let's talk a little about the methodology of 
(22) Q: Over this 30-year period of time, what have (22) your research. In fashioning your research, was careful 
(23) you learned about wild dolphin behavior as it applies to (23) consideration given to dolphins that were selected? 
(24) concepts of home range? (24) A: Yes, it was. (' 
~(2",~_.:.A .. :_W~e..:h::a~v:::.e..:le::a::rn=e=d..:th::a=t:..;g",e:c0,-,g",ra",p"h::cY,-. .:::is'-v-'e:;.ry-'-_____ (25) Q: Did you select dolphins that you thought would "-
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[1) important to those animalS. They are very closely tied 
[2) to their home range. In Sarasota throughout the year 
P) and for many years and' over 'mUltiple generations it's 
~I passed on - knowledge of the range is fairly passed on 
{51 from generation to generation. 
[~ Q: Then given this once again, why is returning 
[7] to home range critical for purposes of release? 
[8) A: It gives the animals a leg up. They don't , 
(9) have legs; but it gives them aleg up in getting back 

[10) into the wild and being able to transition, face the 
(11) changes, face the challenges that are going on out there 
(12) in the wild without having a lot of difficulties in 
(13) dealing with unfamiliar areas and the associated 
11.) resource and habitats. . 
[1~ Q: Now as stated earlier, you, yo'urself, have 
(16) conducted research into the release of captive dolphins, 

11~ correct? 
118] A: That's correct. 
11~ ,Q: Has that research helped to shape your ,views 
(20] on release? 
(211 A: It has. , 
(22) Q: And again, can you briefly sununarize -1 know 
{231 we talked about it very briefly in qualif)ling, but can 
{241 you briefly summarize what your researcb entailed. 
(2~ A: The systematic research program that we 

(1) enjoy a better chance of success upon release? 
[2) A: All of our decisions were hinged on trying to 
P) improve the chances for a successful release. Candidate 
1'1 selection was one of those. 
(5] Q: What criteria went into your selec~on 

[6) process? 
[7] A: We wanted to ftrst and foremost obtain animals 
[8) tbat we knew were capable of fending for themselves in 
(9) the wild before they ever went into captivity. This 

[10} meant obtaining animals that were no longer with their 
(ff] mothers, animals that were ~ending on their own and had 
(12) proven they could fend for themselves for a number of 
~131 years. We selected young males: We also selected young 
[14] males because our long-term research in Sarasota 
[1S) indicated many of the males had formed a very strong 
[16) pair bond as they approached maturity, strong pair bonds 
11~ that will last through the lives of those males. We 
(18) thought it might be to the animals' advantage. to be 
(19) released at a functional natural social unit back into 
(20) the wild. 
(211 Q: So tbese animals were initially captured from I 

[22) Tampa !lay? \..... 
[23) A: They were. 

. (24)Q,: Then they were taken to California where they 
125] were used for echo location studies? 
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(I) A: That's correct. 
(» . Q: Then they were Drought back to Tampa Bay again 

~. (3) for release? 
(') A: They were [trst brought to Mote Marine 
(5) Laboratory and placed in a halfway house for preparation 
1') for release. 
(7J Q: At what point in time did you initially begin 
(8) your preparations for the release of these dolphins? 
(9) A: In many regards, the preparations began before 

(10) the dolphiils were collected. But iil terms of actual 
(II) physical preparatiOns, these began a little bit over a 
(12) year prior to that release of the animals. 
(13) Q: What types of preparations were you 
(\4) undenaking? 
(IS) A: There were a variety of preparations. We 
(16) began behavioral observations, systematic observations 
(11) by behavior panerns, documenting their activity 
(18) patterns, documenting the development of pair bonds 
(191 between the males using techniques that we would also be 
(20) able to use once the animals were back Out in the wild 
(21) so we couid make comparisons of their behavior before 
(22J and after. We also -
(23) Q: I am sorry. Continue. 
(2.) A: We also were conducting field research at the 

'" (") same time in Tampa Bay developing a picture of the host 
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(I) population of dolphins SO we would be able to evaluate 
(2) the impact,that the released dolphins would have on that 
('.l) population. 
(.) Q: At some point in time, did your preparations 
(5) include preparing these dolphins to forage 
(S) independently? 
(7J A: It did: Once they were back in the pen in 
(8) Sarasota at Mote Marine Laboratory, we began to provide 
(0) them with local prey species. 

(10) Q: When they were in captivity iilitially, what 
(II) type of foods were they being fed? 
(12) A: They .were given thawed frozen fish the same as 

(I) capture those. 
(2J Q: In transitioning them to live fish, was it 

" , 

(3) important that, they no longer associate food with 
(4] hwnans? . .. ' 

(5) A: It was essential. 
(6) Q: Why? 
(7J A: We want~d to make sure that they displayed no 
(8) dependency on humans once they were back out in the 
(9) wild. 

(10) Q: As part of this training process, did you ever 
(II) feed these dolphiils from boats? 
(12) A: No. ' 
(13) Q: Why not? 
(14) A: We didn:t want them to be associating vessels 
(IS) they might encounter in the wild with food. 
(16) Q: As these' dolphiils were being transitioned to 
(11) be able to forage independently, did you want them to be 
(18) feeding with their heads out of the water? 
(101 A: No, we did nOt. 
(20) Q: why is r!tat? 
(21) A: Feeding with heads out of the water is 
(22) something that draws people's anention to them. It 
(23) reinforces - it brings into contaCt mort: humans that 

(24) might be in contact otherwise and can lead to the 
(25) reinforcement of behaviors that are undesirable. 
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(I) ' Q: In your trainiilg, would you have considered 
(2) that to be an ij,appropriate'behavior for a dolphin that 

, 'I 
('.l) was going to lie released back into the wild? 
(.) A: Yes,l woUtd. 
(5) Q: Separate ,and apart from feeding, did you 

" 

(6) attempt to reduce their general ana,chments to humans? 
(7J A: We did. We wanted them to develop a 
(e) separation from their human caretakers. This was a 
(0) gradUal procds with fewer and fewer hours of contact or 

(10) minutes of contact each day. We 'started out 'with tlleir 

(13) any captive dolphin . ' 
(") Q: Your preparations iilcluded transitioning them ' 

(II) normal feeding regime to make sure they were eating well 
(12) once they were in the sea pen,butthen we changed from 

, • (13) the piece of C~t' fish that they would receive - perhaps 
: (") fifty or sixty Of those pieces during the day to whole 

(IS) from dead fish to live fish? 
(16) A: That's correct. 
(11) Q: Briefly summarize how you did that. 
(18) A: It was a gradual process. It was one in which 
(10) the animals were first provided with fresh dead 
(20) specimens of the local prey species.As they showed 
(21) that they "';ere capable of - as they demonstrated the 
22! capability of eating these fish, we began providing them 

-...-1>3) with incapacitated 'members of the same local prey 
(24) species and workiilg up to more and more functional 
(25) fishes until they were demonstrating their ability to 

(IS) fish which automaticaUy reduced the amount of time of 
(16) contact with the careta"ker.And then we moved our - we 
(17] dista~ced our~blves more: and more from the animals i~ 
(18) tenos of providing the fish.And later on we were to 
(IOJ the point where they were basicaUy fish from heaven 
(20) coming into the pool. The dolphins wouldn't See people 
(21) associated with these fish . 
(Z2) Q: Were these dolphins aCcessible to the public? 
(23) A: They were not: 
(2') Q: At ~e time that yOltr dolphins were released, 
(2S) how long had they been held iil captivity? 
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[3) 

A: About 2.2 years. 
Q: Where w~re the dolphins released? 
A: They were released in Tampa Bay at Misha's 

(4] capture site. 
[5) Q: Were they both released back into their . 

[6) original stock? '. 
[7J A: Tampa Bay is considered ~ siflgle stock of" 
[8) bottlenose dolphins. Yes, they were. 
~J Q: Was t,his intentional on your ~n? 

[10] A: It was. 
[11) Q: Did you regard returning them back to their 
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[12J original spot as an essential pan of your program? :: 
[13J A: We did e~en from before the time the dolphins 
[14J were captured. , 
[15J Q: Did you monitor th~ dolphins following their 
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[1) working ~losely with the scientists. 
~) Q: During the first three months following the 
(3) release, on a daily basis how often were people out on 
~) th~ water mOnitoring them? 
[5) A: We were out 6O-s0me days out of the first 
[6) SO-some clays. We were there -
[7J Q: These are full days; you go out on the water 
[8) as soon as the light pe.rmits? 
~) A: You come. back when you are finished seeing the 

[10) animals OF when the. light no longer allows you to be out 
[11) there or when the weather chases you back. 
[12) Q: Were you able to monitor the dolphins 
[13) themselves? 
[14) A: We were. We were able to re-sight them on a 
[15) regular basis. 

[16) release? [16) Q: In monitoring these dolphins, did you observe 
[17) A: We did. [17) the dolphins to be losing any weight.? 
[18) Q: To what extent were they monitored over time? [18) A: No. 'Tl)ey maintained their body condition 
[19) A: There was an intensive monitoring program [19) quite well. We had opponunities to view them alongside 
(20) during the first, year and more of an opponunistic [20) other residents of Tampa Bay when they would all ride at 
[21) monitoring after that. ~1) the bow of our boat,and Misha and Echo were maintaining 
[22) Q: Can you give ~ bener assessmein as to the (22) body condition. In some cases, we could initially see 
[23) level of monitoring that was conducted during the [23) them because they were the plumpest dolphins at the bow. 
(24) initial time that f~ilowed the release.' [24) Q: They were the plumpest dolphins; why is that? /" 

~[25=),-..:A::..: .:Imm~~e::d:::ia~te~l!..y..:u:!p~o~n~re~l.::e::as::e:c,...:w...:e:...::h::a::d...:a:..::sma=::ll...:ra=d::.:io:.......,-_ (25) A: They were maintaining their body condition 
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[lJ transmitter attached to Echo's fin. The att~mpt was to 
(2) track this transmitter day in and day out for two weeks 
I3J -maintaining" our distances so as to not interfere.~ith 
[4J the animals .but keeping track of them,Unfonunate!y, 
[5J that transmitter failed within several h!'urs. But.it 
[5) still provide~ a very useful visual ,tag that was able to. 
[7J be recognized and reponed by the public. And in fact, 
[8J it was recognized by a ne",scaste,r in a helicopter, We 
[9J got one sighting in that way. 

[10] At the same time, we were engaged in our " ., 
[11J annudlPhotographic,identiflcation s~rvey of dolphins in 
[12) Tampa Bay,There's about 550 dolphins in the bay, and 
(13J we were monitoring these on an annual basis. So we had 
[14J three boats on the water looking for dolphins ill the 
[15) area. It ga~e us an oppo~unity to ..e-s~gJ,t these, 
[16) individuals, We also had the de,dicated research of a 
[17) master student of mine thro~gh the UniverSity of 
[18] California Santa Cruz'wh~ would go out on a da~ly basis 
[19] to l~ok' for these animals and record behavior' , , ' 

[20] observations upon sighting them, , . 
[21J Q: What were the qualitications of the, people 
(22) that were monitoring yoW- dolphins? ' , 
[23J A: AU the people that were involved were either 
[24J professional biologists, graduate students in biology or , 
[25) marine scientists, or they were trained voluntec:rs 

(1J quite well. . i 

121 Q: Did you ever observe Misha and Echo begging 

(3] for food from !?oats? 

[4) A: We never did. 

[S) Q: You indicate that they were riding on the bow 

[6) with other dolp~s. They were interac~g with wil~ 

[7J dolphins? 
(8) A: They were.1his was more of a gradll;al 

(9] process. They remaine~ together as a very tight social 

[10] unit for the fIrst fIve weeks or so, and they gradually 

111) moved into the privy of other dolphin sc~ools. These 

[12] schools are changeable units. They are not permanent 

.. : [13) pods. But ~ey are very fluid s~ial units o'"!t there, 

114] so the composition would change from day to day. Misha 

(15) and Echo would interact with individuals within these 

116) schools, and eventually they got to the point where;:: they 

(17) were interacting with other individuals as :'Duch or more 

(18] than they were interacting with each other. 

ItS] Q: You continued to mOnitor,these do:lphins since. 

[2OJ that time? 

(21) A: 9n occasion. OUr National Marine Fisheries 

(22) Service surveys continu~d through 1993. so that gave us , 

(23] a discrete period of time, where we can go out there and 

124] search for them. Since 1993 it's been more 

_ [25] opporl!Jni~tic. It's nO~,a simple matter toget there 
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[1J from our Base of operations. "/ (1) MR. LA BISSONNIERE:Your Honor, could I 
~ ~ 121 ' Q: The ~olphins were released in 1990, correcrt? J 12) briefly approach the easel? 
..... (3) A: That's correct. ' , , ' .. ' 13] THE COURT: Cenainly, 

. I . ' . 

I') Q: You continued to monitor intensively through~) BY MR. LA BISSONNIERE: 
I') '93,Were you able to see both of the dolphins during I') Q: Okay.Yot have indicated your opinion is that 
I~ that entireitime frame? '" ' , 16) they were unprepared to survive in the wild at the time 
[7J A: We ,,:,ere able to observe Echo through ~ur , [7J of release, Please summarize all factS that you 
18) surveys ,in :) 993. Th~ee years after release, Misha was (8) considered in arriving at your opinion that Sugarloaf 
(9) seen most recently in September 1997, , (0) failed to provide adequate behavioral conditioning to ' 

[10] Q: Based upon your long·term monitoring, did you (10) these dolphins, 
(11) conside,r yhur release to be a succe~s?' , (11) A: There are a number of factors that entered 
(12) A: By a.iy measure that I ,can come up with, yes, (12) into my consideration of this, Number one, the dolphins 
[13] Q: In yohr view, what factors contributed to the , [13] were being,reinforced for approaching vessels while they 

I"] success oftJ,is release? ." [") were still at Su'garioaf. They were being reinforced for 
1'5) A: We ~ould Iikew think tha; the planning that " 115) ,raising their heads out of the water alongside vessels 
1'6] we put int? the project and the monitoring that we used 116] while they were at Sugarloaf. They were in an area 
1171 contribute~ to the success, , ' /171 where there was unsupervised access to tile animals by 
118) Q: Dr, Wells, I would like to ask you several /18] members of the public, And this resulted in 
['~l questions ~oncrrning the release of two captive [19] unsupervised ~ontact between humans and animals 

" 120) bottlenose.dolphins Luther and Buck from the Sugarloaf 120] reinforcing interaction 'with humans. 
121] Dolphin Sanctuary on May 23rd of 1996. Now prior to 121] Within a month of· before the release of the 
1221 your testinjony here today, have you sal in Ihis (22) animals, they were observed oUlside Ihe pen al Sugarloaf _ 
(23) counroomi,Since the hearing began on Monday? (23) where Ihey were demonstrating begging behaviors 
(24] A: I hav~. ' 12') alongside boats that were there; and they had people 
~f2:!5)_..:Q~:~Ha~v~el'y~0:.::u:.:h::e:::a~r~dc:a~u::..:::o:.f~th::e::..::te:::s::t::im=o::n!..y~, th=at:..'s=---,-____ (25) swimming with them in an unsupervised manner,And 

~ ~~ 
(1) been presehred? 
f2) A: I have. 
p) Q: Have you seen aU of the photographs and the 
~] videotapes :mat have been offered into evidence by the , 
15) Government? 

1 • 
,~ A: I have seen eve~lhg that can be seen from , ' 
[7J back in the; pews. 
") Q: Have you had an opportuniry 10 revie~ the 
(0) protocols that were presented as the protocols for 

I ' 

[10] release of I\Ogk and Baca,ll? , 
111) ,A: Yes, I , " , 

112) Q: Based'upon your education, your experience and 
(13) research d6 you have an opinion to a reasonable degree . ~ . .' 
'''1 of scientific cenainry as to whether or not the I " ' , 

115] dolphins L4therand Buck wereprepared to survive in the 
1'~ wild at the lime that they were released on May 23rd of 
11~ 1996? ' ' , 

I") A: Yes, I do. 

'''' Q: What is that opinion? 
120] A: They ~ere noi prepared 'to survive in the wild" , 
(21) Q: Precis~ly, why were these two dOlphins " 
Z2) unprepared,' to survive in the wild at the time of the!" ,', 

IIw'" f23l release? ; , 
(2'1, A: The behavioral conditioning of these ani~ls 

\ ' 

(25) was inadequate, 
! 
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1') immediately following release, these dolphins were 
f2) observed approaching vessels in a marina. They were 
f3J observed begging from vessels within a marina. When 
~I Buck came in, he was demonstrated to,be significantly 
I~ underweight for a dolphin of his size indicating that he 
1'1 hadn't been abie to obtain sufficient food in the wild" 
[7J There is no indication that I have seen during the 
).] testimony here thatthe dolphins ever hooked up with any 
1"1 other dolphins in the wild, This is a social species 

(10] where one _wO~ld expect social interaction.- It is not 
[11] clear that Bud, and Luther were together after release, 
(12) let alone with ~ny other dolphins. FinaUy, these 
(13] animals were spending inordinate amounts of time in 
1"1 completely inappropriate habitats for dolphins engaged 
(15] in unnatural ac.tivities. 
116] Q: Just to cllirify, Doctor, was the fact that 
117] they were beirig fed from boats at Sugarloaf also a 
118) significant fact 'in your opinion? 
119] A: I would think it would have'to be. nleY were 
f2O] being conditiolied for that behavior, 
121] Q: Let's talk about that one first. We will go " 
(22) through some of these facts a linle bit in more 
(23) detail. 
12') First of aU, they were fed from boats. In 
~ your opinion, is that a proper way to feed dolphins that 
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[1[ are about to be released? , '. 

[2] A: No. It's the pettect way.for conditioning-
~] animals to approach boats even out in the wild; It's 
['] not an appropriate activity. 
[5] a: In doing so, were they simply reinforcing a 
[~ negative behavior? 
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[7] A: They were reinforcing a negative behavior, and' 
[8] the strength of this behavior was demonstrated upon 
[9] release. 

[10] a: Did you feed Misha and Echo ftom boat~? 
[11] A: We did not, 
[1~> . Q:' And once again, how could this type of , , 
[13] behavior prove harmful to these dolphins upon release? 
["] A: The level of interactions between the dolphins 
[15] and the humans was very much a concern. The fact these 

. [16] dolphins were still depending upon humans for the food 
[1~ that they were getting meant they were approaching 
[18] boats. They were approaching people in areas where they 
[19] were at risk from other human activities as we talked 
[2~ about before. It means that the dolphins are coming in . 
[21] facing the risk of ingesting foreign objects that are 
122] inappropriate food items. They were in areas where· 

(23J pollution can be a factor. They are in areas where 
(24) recreational fishing activities can be taking place.· 
[25] They are at risk of being struck by vessels in heavily 
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[1] trafficked areas. 
[~ a: Was there anything else about how these 
[3] dolphins were being fed that was of Significance, and in 
[4] particular, fishing activity that was occurring at the 
[S} sanctuary?! . I 

[6] A: From the testimony I heard, it was indicated 
[7] that Mr. O'Barry was catching fish on a hook and line, 
[~ taking the fish off the hook and giving it directly to 
[9] the dolphins with the dolphins watching the process. 

[101 This would be a very good way to reiriforce a connection 
[11] between recreational fishing activity and food for these 

(12] animals. 
[13] a: You indicated that another one of the facts 
[1(] that you took into consideration was that while at 
[1~ Sugarloaf these dolphins during the course of feeding 
[16] were approaching boats with their heads out of the 

117] water. 
118J A: That's correct. 
[1~ a: Was this an appropriate behavior to encourage 
[20] in a dolphin that was about to be released? 

[21] A: It was not. 
a: And once again why? 

[23] A: This is behavior that leads to the attention 
[2'1 of humans once out iil the wild. People. approach 
[23] dolphins with their heads out of the water and attempt 
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[1] to touch them or feed them. 
[2] a: You also indicat~d that one of the facts that 
[3] you took into consideration was, I believe you' referred 
[4] to as inappropriate action with humans? . 
[5J A: That's correct. 
[~ a: Okay. What were those actions that you 
[7] obserVed? 
[8] A: What we saw on the video was a child throwing 
19] a crab to a couple of the dolphins at Sugarloaf. This 

[10] was an inappropriate food item as faras I know. There 
[11] weren't any staff that were judging the quality of this . 
[1~ prey or whether it was even an appropriate item to be 
[13] given to them.And it could be· we saw one instance 
["] here of reinforcement of interacting with humans that 
[15] are not their caretakers. We don't know how many other 
[16] instances like that might have occurred in unfenced, 
[17] unsupervised areas. 
[1S] a: Did you see any other inappropriate human 
(19J interaction? 
[20] A: Wh'en the animals were outside of the lagoon a 
[21] month before they were released offshore, we saw people 
[22] swimming with the dolphins.And there was feeding going 
[23] on, and there were no staff members from SDS there at 
[24] the time supervising that activity. /" 
[25] a:. In your view, should people be allowed to swim 
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[1] with the animals that are about to be released? 
(2] . A: No. It encourages human contacts that would 
[3] be inappropriate once out in the wild. 
['] Q: Also 'you indicated that one of the facts that 
[5] you took into consideration was that a month prior to 
[6] the release the dolphins were observed outside of the 
[7] faciliry begging from boats? . 
[8] A: That's correct. 
19] a: Why was that significant to you? 
[1~ A: What it indicated to me is that there is . 
[11] continuity between the video from almost a year before 
[1~ and thit time in April showing that there hadn't been 
[13] much ~hange in the behavior of the animals. They were 
["] begging. They were being reinforced for begging 
[15] N,havior a year ago. They were being reinforced a month 
[16] before release, and we 'saw begging behavior during and 
[1~ after release. 
(18J Q: As a researcher, would those types of 

[19] behaviors have been a red flag to you as to the 
(20) readiness for release? 
[21] A: Very much so. 
[22J Q:'AII right. Subsequent to the release, you 
[22J indicated that one of the facts that was significant to 
[2'] you was that they were seen begging from boats, correct? 
[23] A: Yes. 
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II] Q: Is that typical wild dolphin behavior! II] Q: And in what way was this significant to you? 

'~] A: It's become typical in several places around 121 A: Bottlenose dolphins are social animals.They 
IW 13] the coast of the U.S. where illegal commercial dolphin 13] may occasionally be 'fo~nd alone; but more often than 

14] feeding activity takes place or where dolphins have been 14] not, they are With others of their species. This' can be 
151 conditiondd for that, but it's not typical of normal . IS] important to tJiem in terms of providing protection from 
16] wild dolphins. 16] predation, for example, or providing the normal range of 
171 Q: Were: you surprised at these feeding patterns 171 social interactihns that are part of a normal wild 
]8] given what had happened at Sugarloaf? 18] dolphin's life. " 
19] A: No, nbt at all. I~ Q: So did this failure to interact With wild 

]10] Q: To what extent did the fact that these 110] dolphins incre~se the risk of injury to them upon 
]11] dolphins .Jiere begging for food from boats increase the III] release! 
112] risk of injJry to them? . 112] A: I would think that it did. 
113] A: It wa~ probably a significant factor 113] Q: Doctor, (WOUld like to ask you a second 
114] increasing 'the risk of injury to these animals. 114] opinion; and I Will ask it this way. Based upon your 
[151 Q: You also indicated that another fact that-YOll [15] education, YOl~ experience and your research involving 
116] considered subsequent to the release of the dolphins is 116] the release of captive marine mammals, do you have an 
[17] that they ~ere found in a marina; is t~at true? [17] opinion to a re~sonable degree of scientific certainty 
118] A: That'~ correct. 118] as to whetIler 'hr not the dolphins Luther and Buck were 
11~ Q: Is it tincommon for dolphins to enter into 119] properly released back into the wild on May 23rd of 
~6] marinas? \ ~~ 1996! • " 
~11 A: Wild'~olphin Will occasionally enter a marina' ~1] A: I do: . 
122] in search of prey. They will follow schools of fish in ~ Q: What is that opinion? 
~] there or take advantage of fish that may move into ~] A: They were not properly released. 
~4] marinas. BJ, the amount of time they spend in those ~4] Q: Now precisely why do you believe that these 

,~.5:::]-.:a::r.::e::as::...::te::n::d::S;-:t::o:..:b:.e:..:b::.n::·e=f.::.a::.n:.:d,-l:.:iffil=·t:..:e"d_t:..:o,-w---,h:.:a:.:t:.:it.:..:::ta_k"e:.:s",t:.:o ___ ~5] dolphins were' improperly released? 
~- . . 

111 do their prey capture. 
~I Q: When they are in these marinas, do they' 
13] typically m'teract with people! 
14] 'A: No. : 
151 Q: So what did the length of time that these 
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16] dolphins· what did it tell you that these dolphins were 
171 spending ~'Iarge amount of time in this marina, tell you , 
18] about thes~ dolphins? 
19] A: It told me that they were not performing 

110] behaviors typical of wild dolphins: It told me that 
111] they were ~eeking out human contact and that they were 
112] still depen~ent upon humans for their survival. 
1131 Q: You dlso testified that one of the other facts' 
(14] that you t~ok into consideration was the fact that Buck 
(15] upon rescue was found to be underweight, correct? 
(16] A: That's correct. 
(17] Q: And how is that significant to you? 
(18] A: It indicates that he was not foraging 
(1~ sufficientlf to maintain his body weight. 

I 
~ Q: And finally, Doctor, you indicated that one of 
]2') the facts iliat you took into consideration was that 
;~ there appeared to you to be no evidence that these 

tttII~] dolphins were interacting with other dolphins; is that 

[24] correct? 
, 

[25] A: That'~ correct. 
I 
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(I] A: For three reasons. First of all, they were 
[2] not returned t? their original st9ck. Secondly. their 
13] behavioral conditioning was inadequate. And finally, 
[4] the post-releas;e monitoring was inadequate. 
(5] MR. LA BISSONNIERE: Once again, could I 
(6] approach the easel? 
{7] THE COURT: Yes. 
£8] BY MR. LA BISSONNIERE: 
(9] Q: Dr. Wells; in stating that the dolphins were 
(1~ inappropriately released back into the wild, one of the 
[11] bases upon which you draw that opinion is that they were , 
(12] not returned'i,ack into their original stock; is that 
[13] correct? 

£14] A: That's correct. 
(15] Q: Would you please summarize all faCts that you 
(16J considered in .~rriving at your opinion that these 
(17] dolphins were not returned to the Original stock. 
(18] A: As'l mentioned before, the National Marine 
]19] Fisheries Service has 32 or 33' stocks in the base sounds 
~~ and estuaries of the Gulf of Mexico. Mississippi Sound 
]21] is one stock. Key West is a different stock.These 
~ animals were released in Key West even though they 
~] originated in Mississippi Sound. What we know from 
~4] observations of dolphins in the Gulf of Mexico is that 
~5] none of them have made movement of sufficient length to 
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11J connect betw~en Key West and Mississippi Sound. ~ey 11J A: Yes. 
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121 West is not a pan of the Mississippi Sound stock. 
'.. ' 

PJ Preliminary genetic infOfll,?-tion indicates that there are 
14J significant genetic differences between manyofthese 
I~ different stocks including differences between 

16J Mississippi Sound and the Flqrida Keys. 
171 Our indications from studies of many animals 

; .' 
I~ including dolphins is that they are evolved in 
191 panicular habitats in whic~ they live. They are 

11~ evolved in adapting to those habitats in the specific 
I11J features of those habitats. We know that the habitat of 
11~ Mississippi Sound is a diffe~nt one from Key West. 
11~ Therefore, we.might expect the animals to face different 

I14J challenges in each place there. It might be different 
I15J preys from place to place. It might be different 
I16J species of predators from place to place. There might 
117J be different physical features of the habitats there, 
1181 would be different social structures. And there might 
11~ be a difference in the kinds of - there are definite. 
~~ differences in the water temperature regimes that these 

121J animals have been adapted to through the course. of 

[22] evolution. 
J23J C: So do you feel that the failure to return 
1241 these dolphins to their original stock increased the 
~~ risk of injury to them upon release? 

J2J C: Focusing on your third opinion that the \.... 
1'] dolphins were inappropriatelyreieased because there was 

14J inadequate post-release monitoring, would you please 
ISJ summarize all facts that you took into consideration in 
[6J arriving at your opinion that there was inadequate 
J7J post-release monitoring. 
IBJ A: What I understand from the videotapes that we 
J9J saw is that the folks that released the dolphins left 

110J the area within an hour of the release. There was no 
I11J tracking device on either one of the dolphins.And 
(12] there's no indication that I have seen on the testimony 
113] here that there were effons made to - serious effons 
(14J made to go out and re-sight these animals either for the 
ItS} collection of monitoring data or to be able to 

(16J potentially intervene once it became evident that they 
(17] were not thriving in the wild. 
118J Q: Why was this significant? 
(19] A: To me it was significant because there was no 
(20] Way that there were going to be any information derived 
(21J from this project that could be of assistanc~ to future 
~J release experiments. It also meant that the ani!""ls 
(23) were out there on the.ir own; and as was demonstrated, 
(24J they weren't capable of being out there on their own. 
(2S) There was no one out there taking responsibilities for 
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11] the well-being of the indivipuais. 111 A: I think it did that. It made it a more 
121 difficult challenge for the animals. 
PJ C: Was this failure to return the dolphins back 
(.4] to their original stock in your view as a scientist 
{S] contrary to the consensus view within the scientific 

I~ community? 
{7] A: It was contrary to the consensus. view, and it 
1'1 went against the original plan that I heard for this 

!9J project. 
1101 Q: What did you understand the original plan to 

1111 be? 
11~ A: From the testimony I heard earlier this week, 

1"1 I understood that the initial plan is for the dolphins 

J1'J to go back to their original stock. 
11~ C: To go back to Mississippi Sound, correct? 

11~ A: That's correct. 
117J C: Now you also indicate in this opinion that the 
[1 8J dolphins were inappropriately released, that this is in, 

(19] pan because it ·~s inadequate be~a~oral conditioning. 

~J correct? 
J21J A: That's true. 
~ C: Now the facts that you drew upon, are those 
~ the same facts that you have already talked about in . 
J2'J terms of your opinion that the dolphins were unprepared 
J2~ to survive in the wild at the time of release? 

121 Q: And so in your opinion, would. the inadequacies 
(3J of post-release monitoring have increased the potential 
(4J risk of injury to these dolphins subsequent to release? 

(~ A: Yes. 
IOJ Q: To what extent in your opinion is it 
J7J appropriate to rely upon anecdotal repons from.local 
(81 residents as to sightings of the dolphin? 
!9J A: Cenainly those kinds of repons can be 
11~ useful, but it shouldn't be the basis of the monitoring 
(111 program. A monitoring program should be ·systematic. 
1121 There should be plans in place for staying with the 
(13J animals, for observing them on a regular basis without 
(14J interfering with their life out in the wild but for 
(15] being able to monitor them and get a feeling for how 

.. (16] well they are doing, for being in a position to be able 

(17J to intervene if it becomes evident that that's 
[18] necessary. 
(1~ Q: Now also, Dr. Wells, you had an opponunity to 
~OJ see some of the photographs that were.introduced showing 
~lJ the condition of the dolphins upon the time that they 
{22] were rescued, correct? 
1231 A: That's correct. . 
(2'J C: You had an opponunity to see the lacerations 
(2~ that were sustained to the bottlenose dolphins? 
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I'] A: I did! 
[2] Q: In y~ur experience conducting research on wild 

J [31 dolphins, are these injuries consistent with any 

14] particular types of injuries? 
IS] A: The tnarks that I saw and the description that 
16] I heard from Dr. Bossan are consistent with an injury· 
171 from boat propellers. . . 

18] Q: You ~lso had an opponunity to see the , 
19] photograph of the dolphin Buck subsequent to rescue, 

(10) corr.ect? 

111] A: That's correct. 
112) • Q: Wen! you able t~ see any ·change in the 

113( dolphin's 6verall body composition at that time? 

114] A: Yes, I did. 
I 

115] Q: What did you observe? 
11~ A: The ~nimal appeared to be Significantly 
[17] underweight. 
118] Q: What was it about the dolphin's body 
119] composition that led you to believe that? 
12~ A: TheCact that he was sunken in behind the 
]21] head, that ihere was a visible neck, that the scapular 
1221 ridge was bvident, that the protuberances around the 
\23] venebral i:blumn, all these were evidence of poor 
[24] nutritional !~condition and the fact that the animal was 

... - •. 125] not getting enough food. 
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111 Q: These recesses immediately behind the head and 
(2] near the scapular margins. is that sometimes referre~ to 

(3) as a peanut head? 
I 

14] A: I have heard that term referred to that, yes. 
IS] Q: Why is it used? . 
161 A: The inimallooks like a peanut. The head'is 
171 extended. It sinks down behind the head where the neck 
18] might be a~d extends again towards the back. -
18] Q: The 6verdll body composition that you observed 

[10) with Luthet in your experience in interacting with wild 
1111 dolphins, i~ that how healthy wild dolphins ordinarily 
112] appeared? ! , 
113] A: No . . 

. , 

114] Q: How do they look? 
lIS] A: They look more robust. They are more Sleek, , 
116] streamlined and filled out. 
117] Q: And aiso the lacerations that we saw on both 
1'9] Luther and :Buck, are those injuries that you typically 
1'9] see on healthy dolphins in the wild? 
120] A: No, they are not. 
121] MR. LA BISSONNIERE: I have no other 
1221 questions, Your Honor. 

-/\23] THE COURT: Okily. Why don't we take a 
[24J ten-minute break then we cat?- begin cross examination. ' 

'I· , • 
[25J We are in recess for ten mmutes. 

'- \ 

111 (Whereupon, a shon break was taken.) , . 
\2] THE COUR"J:: We will go back on record. , 
13) Doctor, piease be seated . 

. '. i· 
14] AU right. Mr. O'Barry, would you like to 
15] begin. 
16] MR. O'BARRY: Thank you,Your Honor. 

171 CROSS EXAMINATION 

18] BY MR. O'BARRY: 

19] Q: Dr. Wells, you talked about disease 
110) transmission i~1 a factor in releasing - the possibility 

Ill] of dise~se trari~mission of cooperative dolphins going 

1121 back into the 'ivild and affecting the wild population; 
113] you talked about that? 

·1 
I"] A: That's correct. 
lIS] Q: That's a factor. 
116] Okay. Like the'Morbillivirus, can you explain 
117] what the Morbillivirus is. 
118] A: The Morbillivirus is a distemper-like virus 
(19] that was dis~o,~ered ~thin dolphins within the last ten 
120] years. It was probably responsible for the dying off of 
\21] the bottlenose' dolphins along the eastern seaboard of 
122] the U.S. in 1987, '88. 
123] Q: And it's a very serious threat to the wild 
]24] population releasing captive dOlphins that may have this 
]25] virus and affe~ting the wild population? 

II] A: It can be; yes. 
121 MR. O'BARRY: Can I give this to Dr. Wells to 
l3I·read,~lease? I 

14] THE COURT: Certainly. Why don't you bring it 
IS] up. 
16] BY MR. O'BARRY: 

171 . Q: Could y~~read that, please. Explain what it 
[8] is .. 

19] THE COURT: I prefer you stood back. I don't 
110] want really anfbodY over the wimesses. 
111] THE WITNESS: That is Pathology Reference 
112] Services Comparative Pathology Laboratory Daily 
113] Reference Repon from May 1996 . 
114] BY MR. O'BARRY: 

lIS] Q: And for "o/hich dolphin? 
116] A: It says Buck. 
117] Q: And Buck was tested for the Morbillivirus at 
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118] the university·pf Miami Marine Laboratory, in fact, by 
119] Dr. Bossan. What is the result of that test? 
]20] A: It says hdh; the result was negative. 
\21] Q: Could yo:u read the previOUS page. 
I22J A: It says the same thing for Luther. ,. 
\23] Q: Okay. Thank you. 
]24] And thepage before that? You can't read the 
12s] whole thing. 
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[1) THE COURT: What's the date on those tests?. 
[2) THE WITNESS: The date on the reports Was ihe 
~) 22nd of May, 1996. The samples were collected on the 
[4) 14th of May, 1996. ' 

[5) 

[') 

BY MR. O'BARRY: 

Q: Before the release? 
(7) A: Before the release, yes. 
['[ Q: just before the release: 
[9[ And so that one you are looking at nowis 

[1~ basically a clean bill of health. You can't read the 
[11) whole thing - it's very complicated I'm sure - bui.it's 
[1~ basically a clean bill of health. . 
[13) A: It's a clean bill of health that are for the 
(14) parameters that were measured in t~is particular casc. 
[1S) MR. O'BARRY: Right. I would like to submit 
[16J this as evidence. 
[1~ THE COURT: Okay. 
[18) MR. O'BARRY: Also,Yo,ur Honor, there's my 

[1~ protocol I wrote. 
/2OJ THE COURT: I want to ask you about that. Why 
[21) don't we deal with that rigbt this second. 
(22) MR. O'BARRY: It's all together there. 

[1) THE COURT: Okay. I'm.returning this one then 
[2) to you. 
~) MR. O'BARRY: Yes. Thank you. 
[4) THE COURT: john is going to mark this as 
(5) another Respondents' exhibit which we will take up. I 
[6] think we have potentially A, Band C already. This will 
I7J probably be D. But we will go over that later. 
[') Okay. Go ahead. 
(9) BY MR. O'BARRY: 

[10) Q: Yes. Dr. Wells, you attended a workshop in 
[11) New Mexico which had to do with the possibilities of 
[1~ releasing the Navy dolphins back into the wild? 
[13) A: That's correct. 
[14) Q: Yeah. Generally speaking, that group of 
[15) people were the captive industry, correct? 
[16] A: I wouldn't characterize it as such. 
[17] Q: You wouldn't?,Why not? 

• 118) A: It was a mixture.As I indicated in my 
[19) testimony, it was a mixture. Some people were from the 
[20) captive industry. Others were scientists from outside 
[21) the captive industry. . 
(22) Q: Who were the ones from outside the captive 

[23) THE COURT: You may have submitted these (23) industry? 
[24) earlier at some stage in this proceeding. But from my [24) A: Dr. Becky Duffield was there. 

~[2~5)~r~e=c~or~d~s~,I~h~a~v~e~tw~0~d~0~c~um~e=n=ts~h=ere~.~O~n~e~0=f~th~e=se~is ______ ~[2~5) __ ~Q~:~F~ro==m~w~h=e~re=?~ ____ ----__________________ __ 
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[1) protocol for readaptation and release of two captiv~ 
[2) Atlantic bottlenose dolphins Buck and Luther by Richard 

~) O'Barry. 
[4) MR. O'BARRY: May I see that? 
[S) THE COURT: I also have testimony presented to 
[6] the United States House of Representatives Committee on 
(7) Agriculture Subcommittee Data to Richard O'Barry dated 
[') july 8, 1992. That'S what this one is. That's okay. 
(9) Then I will keep the one Dr. Wells has. 

[to) Is that the same? Do you have copies of those 

[11) documents? 
[1~ Let me ask Mr. o 'Barry first. Do you desire 
[13) to have these into the record in this case? 
[14) MR. O'BARRY: Yes, sir. 
[15) THE COURT: Do you have copies of those? 
[16) MR. HOGAN: Your Honor, we weren't provided 
[17] copies. I reviewed those two this morning that he had. 
(18) But we don't have copies for our rues" no. 
[1~ THE COURT: All rigbt. Well, we will make the 
[20) copies available to you. Now is this a~ extra copy, . 

[21) this one here? . 
(22) MR. O'BARRY: Actually, Your Honor, that one 
(23) that Dr. Wells read is the one I wouldlike to submit 
[24) into the record. And if you can return the other one to 

(25) me that's like that. 

[1) A: From Portland State University. 
[~ Q: Okay. 
(3) A: Dr. Canta from Uni~ersity of California Santa 
[4) Cruz, Terry Williams from the University of California 
[S) Santa Cf!lZ. 
[') Q: Are you talking about ~t Sallta Cruz where 
(7) Misha and Echo were held? , 
[') A: Yes. 

. (9) Q: 1n captivity? , 
[10) A: Rigbt. 
(11) 

[12) 
Q: Okay. 
A: But neither Terry nor Dan had any association 

[ts) with that project or those animals. 
[14) Q: Okay. Go on .. 
[1S) A: But they were associated with Dr. Ken Norris. 
[16) They were at tI)~ univ~rsity with Dr. Ken Norris. 
[17] Q: Do. you consider yourself part of the captive 
[18) industry? , 
[19) A: I am a conservation biologist. I study 
[20) free-ranging aniJnals for the Chicago ZoolOgical Society. 
(21) Q: Did you and the Zoological Society have 
(22) captive dolphins in cages at a hotel down here called 
(23) Hawks Kay? • . . . 
[24) A: The Chicago Zoological Society operates 
(25) Brookfield Zoo. The Brookfield Zoo operated the Hawks 
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(IJ a: Were you ever contacted by Andrew Dixon, the (IJ Kay faciliry as a breeding facility. .. 
(~ a: And that was you and your operation? 

~ (3J A: No, it 'was not me. I was in a separate 
(4J division. I'J, not affiliated with the Animal 

• 
(5J Collection.: 
(6J a: You ~re not now, but you were at-

(7J A: No. : 

('J a: - at Hawks Kay? 

~J Did yoJ send those dOlphins to the Ponugal 
! (IOJ ZOo? 

(I1J A: No, I did not. 
(1~ a: You had nothing to do with that? 

(13J A: I did ~ot. 
[141 Q: You .J,~ren't involved in it at all? 

.' . 
[15] A: No. ~ 

(1~ a: The company you worked for did, though, the . .. 
(1~ Chicago zOologiCal Society? 
(18J A: The Chicago ZOological Society's Brookfield 
(1~· ZOo did th~t. I'm not a pan of their animal 

(20) COllection. ; 
(21J a: Okay!Did you actually ever see me catch a 
(22J fish in fronl of a dolphin that I was preparing for 
[23J release and' feed that dolphin with that same fish? 
(24J A: I seeci:. to recall a video to that effect. I am 

(25J nOt absOluiely certain at this point. 

I2J president of the World Society for the Protection of 
(3J Animals in London? ' 

(4J A: I believe I was . 
(SJ a: And did he invite you to panicipate in a 

! B • . • 
('J release project in Brazil - in fact, It was the last 
(7J captive dolphin in Brazil by the name of Flipper? 

(8J A: Yes, he rn,d. 
(9] a: And I was involved in that project also. 

(IOJ A: I leamed'Jthat that was the case. 
f11J a: Right.That dolphin was released into the 

(12J wild. I have a video of it. It's ten minutes long. I 
[13J hope to show ,it to the Court and enter it it:1to evidence. 
(14J The protocol that I have given to the Coun, it's not 
(15J any different than yours, actually. Although, I call it 
(16J the healing an'; and you call it science. 
(17) My questio.n is this:We have vety good video 
(18J documentation of this dolphin in the wild a year and a 
(19J day later showing that the dOlphin is no longer 
{2OJ intermingling with people, has connected up with the 
(21J wild populatio.n.And it was released in the same exact 
(22J spot where it Was captured. In fact, I found the man 
(23/ who captured':him and built a pen right there. And I 
(24J have video dotumentation of this dolphin 22 months to 
(25J the day after the release showing this dolphin not any 
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(I] different than Misha and Echo swimming with wild (IJ a: I assure you that never happened. 

(2) When you ~eleased Misha and Echo into Tampa 
(3J Bay, if you had the Marine Patrol, Rick Trout and all of 
(4J his boats, vigilanteS, the National Marin.e Fisheries 
(5J Service, the Coast Guard, the U.S. Navy chasing after 
(~ them, do you think that would have been a successful 

{7] release? 1 

/'] A: I COUldn't speculate On that. 
~] a: When I saw for the first time myself the 

(IOJ dolphins - "\'ell, let me just - we were talking about - I 
(11] was thinkuig about the dolphins being fed in front of 
(12) the tiki barh wasn't there at the time, so I will . 
/13] withdraw that question. . . 

(14] But at s6me point those dolphins were actually 
(15J out into th~ bay and into the marina.And the record· 
(16] will show that I informed the National Marine Fisheries 
11~ Service and, in fact, begged them for help and the APIflS . 
(18] inspectors. That marina is not much different than the 
(1~ Sunset Marina. 
{20] Do you think they should have responded and 
(21] come dow~ and helped me and get those,rescue them like 
i22l they did at 'Sunset Marina? 

-"'[23] A: I don't know the circumstances surrounding , 
124] that. I don'l think I am in a position to speculate on 
(25] that. 

(2) dolphins, catching fish and staying away from people. 
(3] And people are still mOnitoring this dolphin. Would you 
(4) call this reiease'a success? 
(5] A: The indi!,ations from what you say are that it 
IS] was a success]:. haven't reviewed. the data myself. 
(7] a: Okay. Thi'nk you. 
(8] And I would like to show this if I could, Your 
(9] Honor. 

(10] THE COURT: You will. You will be able to. 

("J BY MR_ O'BARRY: 
(12J a: Your res~arch in Sarasota became long-term· 

',j' , 
(13] research capnfring the dolphins and so fOM and so on; 
/14J you have been doing this for 28 years? 
('5] A: f have be.en; yes. 

. ('6] a: Yeah. , . . 

(17] Did a group o~ people in the last few years -
('8] I don't remember the year, but sometime in the last few 
{1.J years - protest·'thiS? 

/2Ol A: There w~re two people that came in 1995 to 
('21] protest it. \ 

[22J a: Was lone of them? 
(23] A: Y';u wert 
(24] a: I would !ike to apologize for doirig that. I 
(25] was given bad information about what you were dOing,and 
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111 a: After how many,years do you think you could I') I got suckered into something. So it's another ntistake 
I'l I made.for whatever that's wonh. ' 
(31 That'S all I have. Thank you. 
~) THE COURT: Okay. Mr. Good. 
151 MR. O'BARRY: I am sorry. There was one more 
15\ thing. I meant to write it down. 
171 ' BY MR. O'BARRY: 

~I a: You were developing protocol for the Bogie, 
IS] Bacall release? 

11~ A: That'S correct. I was working with Naonti Rose 

1"1 and others to do this. 
11~ a: And others. 
113] Was one of those others a man by the name of 
1"1 Steve McCulloch? '. " ' 

115) A: I don't recall at this tinie.T»is was several 
116) years ago. , 
117] a: Okay. Are you fantillar with Steve McCulloch? 
118) A: I know him, yes. 
119) a: You know him, , 
~ Are you aware that it was Steve McCuiloch who 
(21) vanda1i2ed that pen and released them back into the 

~ wild? 
(23) A: I was unaware that anyone knew who did it. 
(24) a: Okay, I'm aware of it, and I am mentioning it 
(2S1 because the fact that he doesn't own up to this makes me 
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11) look very s~spect.And my whereabouts on that day were 
I'l at Sugarloaf doing damage control as usual. For 
(3) whatever th~t's worth, I mention it. . 
14] THE COURT: Okay. Mr. Good. 

lSI 

(6) 

FURTHER CROSS EXAMINATION 
BY MR. GOOD: 

171 a: Dr. Wells, you have said you have been doing 
18) your popUlation studies for 28 years? 
(9J A: That'S correct. 

110) a: How many years does it take before you have a' 
111) good enough database to start to make speculations or 
11~ judgment about panerns in wild dolphin populations? 
1'3) A: We began to make our first conclusions within . ' 
114) the flfst year and a half to two years of the study when 
11S1 we learned that there was local residency. 
118) a: And in your opinion, after that amount of time 
117J could yOll begin to determine the number, the 
(181 distribution. the activity patterns, the social . 
1'0) organization and the interactions among the dolphin 
~ residents in their proposed study area? 
(21) A: This has been an incremental process over the 
[22J years. We gather more and more information as time goes 
(23) on. It helps refine our ideas. It helps to develop out 
(24) hypotheses and gives us direction for directing our 
(2S1 hyPotheses. It's an ongoing process.. ' 

I'l have ascertained these things? \... 
131 A: We were able to begin publishing on those 
(41 things as early as 1980. 
lSI a: You'staned in 19701 
I~ A: That's correct. 
171 a: So '80 so that's eight years? 
181 A: No. That's ten years. 
(9J a: So ten years was the time it took for you to 

1'~ determine these kinds of things? 
111] A: It took that long because this was the first 
11~ effon to do that. There was no background information ,, ' 
I"] to call upon, No one had determined prior to our 
I"] studies tbat there was iocal residenCy of ~ttlenose 
115) dolphins. Our fmdings"facilitated the work of others 
11~ and has cut down tile amount of time for people to get 
117] this kind of information from other regions. 
118) a: Is your project the only project of its kind 
119) that you know of? 
(20) A: It depends on wbat you mean by of its kind. 
(21) a: Well, a ,project that extended to that after a 
~ ten·year period could begin to make scientific judgments 
(23) about these particular things here? 
(24] A: No, Given the background information from , / 
(25) other populations, the development of techniques that 
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I') weren't ~vailable back in 1970, people can get to that 
f2l level ~f information in.other sites in a shoner period 
(3) of time; and that has other funher oversights. 
(4) a: Can you tell me where? 
lSI A: Western Australia, Shark Bay. 
(6J a: Yeah. 
171 A: There are very detailed studies going on 
18) there. 
(9J a: That's the other one? 

110) A: ,That's one other one. 
[11] a: And ~ny others in this country? 
112] A: There are studies that have been off and on in 
113) the Indian and Banana Rivers that have also provided 
I") residency panerns, so~ial panerns,life history 
115) panerns. 
(16) a: Do you know if there waS ever a study like 
117J that off of KeY,West? 
110) A: I'm not aware of any study like that off of 
1'0] Key West. 
~ a,: You would know about it if there was one? 
(21) A: Not necessarily, not if it wasn't published in 
[22] scientific literature. 
(23) a: If it was one, it W:0uld be published, wouldn't 
(2'] you intagine? 
(25) A: I would hope so. It would depend upon quality 

"-
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III of work. 
121 Q: I neve\- heard of one. 

...,...; ~] But how abbut off of Mississippi Sound? 
1'1 A: There's been work ongoing in Mississippi Sound 

IS] since the 1970's. 
16] Q: SimiJal. to yours? 
[7] A: sirriila~ to ours, yes. 
18] Q: Do yoil believe these same questions could bi: ' 

(II) answered tiom Mississippi Sound? . 
1101 A: The intensity of dfons up there has not been' 
1111 the same as1that along the west coast of Florida, so I 
II~ don't knov";that they necessarily have the same' level of 
(13) detail on th~ir animals as we do. : . " . 
I"] Q: Is it the same kind of deal? Is it a photo ID 
ItS] of dorsal ruis? Is it id~ntifying indiVidual dolphins? 
116] A: There's been' individual identification work 
II~ from photo;ID and from freeze branas as weU as -
1181 Q: Freeze brands at Mississippi Sound? 

, , 
119} A: Yes. t 
1>01 Q: How about 'off of San Diego there? 
121] A: There 'has been'some work off San Diego, yes. 
1221 Q: Identibal to yours? 
1231 A: Not id~ntical but comparable. 
12'1 Q: Comp~rable? 
'25] A: It's a different situation out there. 

II] from National Marine Fisheries Service . 
121 THE COURT:Okay. 

BY MR. GOOD: ~] 

Q': Now has tl.ere been tests done like this iii I'] 
IS] Hawaii? 
I6J A: I am reall;' not aWare of studies in bottlenose 
[7] dolphins off th~ coast of Hawaii at this level of 
181 detail. Cenainly with other species in HaWaii this has 
~] been done with like spinner doiphins. 

1101 Q: Th'e tests~ff of Mississippi, are you aware-
III] that 75 dOlphi~s were caught out of that area in 1987, 
112] '88 and '89, 25 ·each year? 

. l~ 

113] A: I thoughnt was earlier than that, but yes. 

(14J Q: That's when the Navy caught their last 75 

lIS] dolphins. , 
1'8] A: I was fanliliar with the capture release work. 
11~ But you are talking about the collections? 
118] Q: The collections, yeah. 
110] A: I didn't k~ow the numbers involved. 
120] Q: It was 75 :dolphins collected out of that 
1211 area. Is that very significant, you think?, It'S a 
1221 large number 6f dolphins out of one stOCk, wouldn't you 
123] say? I. 

(24] A: It depends on how many dolphins there are in a 
I2S] different area, ~hat proponion of the stock that is. 

t 
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III Q: You believe that distribution activity , . . 
[2] patterns, soCial"organizatJon -
~I MR. GOOD: I am reading this, Your Honor, off 
I'] of the rejection letter fromloe Robetts' release" 

I~ permit. I 

16] THE COU'RT: Is that inthe record in this 
(7) case? Has th~t been ass"igned an exhibit number yet? . 
18] MR. GOOD: Has this been assigned an exhibit 
~I number yetboe Robens'Valentine's Day letter, the 

1101 14th? It is iri'theirevidence, but I don't know if it's . 
III] been submitted yet. ' , ' 
II~ THE COURT: Are you going to submit it at some ' . 

( ,. 
113] point? i . 
1"1 MR. LA B~SSONNlERE:we haven't submitted ' 

115) that. ~ 

116] MR. GOOD: I'm sure I will. 
II~ ' THE COURT: You will have ail opponurtity to do , 
(18) it. ,\ 
1191 MR. GOOD: You already have it theri. Would , 
(20] you have it if it hasn't been sllbmined yet? 
121) MR. HOGAN: If we provided it to you, 
2J obviously, vJe have a cOpy of it. ' . . ' 

-6a] THE COURT: Go ahead. Ask the question. ' 
12'1 MR. GOOD: I was saying 'I was reading the same' 
1'5) thing I was teadirig before off this rejection lener ' , 

, . 
II] Q: Do you know if the studies done previous to 
121 those captur':s: were sufficient enough to determine what 
~] effect those captures, !liose takes would have had on ' 

!- , {-4j distribution aciiVity patterns, social organization, 
151 interactions among dolphin residents and the proposed 
(6J study area in t~e "capture area or the take area? 
171 A: My assumption is the National Marine Fislieries 
18] Service would have evaluated the appropriateness of the 
191 research to' be '~one before they issued a 'permit. ' . 

1101 Q: Well, Ms. Terbush didn't know these things. I 
. III] was asking heT'the same kinds of questions. So you know 

, . 112J then that there' is no study off of Key West;aild there 
, ' 113] is rio study of (of Hawaii, but there is one in San 

11") Diego; is that COtTeCt? . 

115) A: There rias tieen. I don't know what ,the status 
, 1161 is at this time. But there are published repons from 
II~ the San Diego t.:search. 
1181 Q: But nothing to the extent of your research? 
110] A: No. 
(20] Q: There is no other organization in this country 

• (21) doing research~ to the extent that you are? 
I22J A: Not at this time with bottlenose dolphins in a 
1231 coastal situation. 
12'1 Q: So 28 ye~rs, and you are going to be doing 
(2~ this for the rest of your life probably? 

... 
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(1( A: It's hard to say. (1( from this rejection lener to Joe Robens for the 
(2( Q: It's a lifetime endeavor studying wild dolphin' (2( release permit of Bogie and Bacall and that they have \... 
(3] populations, counting them; it's a lif~time endeavor? (3] also allowed the Navy to operate off of Key West, San 
(4] A: I have been engaged in other activities (.] Diego and Hawaii also without requiring anything at all 
(5] besides just bottlenose dolphins. I,'m interested ,in the (5] out of Key West where the dolphins used to be and 
(6] conservation of marine ma~ls in general. But that is, (6] anything at all out of Hawaii where they are now. So 
(7] one focus of my activity. (7] I'm trying to establish that -
(8] Q: You want to do it personally?Ther~ are crews (~THE COURT: What does this witness have to do 
(9] up there and boats and people going out and observing (~ with that? 

(10] dolphins and adding it to the database and so fonh? (10] MR. GOOD: He has been here all week,Your 
(11] A: That's correct. (11( Honor.And he is an expen witness on dolphin 
(12] Q: It's a huge effon, huge, undenaking; and it's. , (12] population studies. He's a perlect witness to ask these 
(13] a lifetime of work, correct? (13] questions of. 
(14( A: To date, yes. (14] THE COURT: We are not involved here in a 
(15] Q: And do you think that the same kind of work is (15] massive study of all of the potential projects around 
(1~ being done in Mississippi? , . (16] the country. In addition to that, what the ~avy's 
(17] A: I don't believe it's being done at the same . (17] responsibility is and authorization by statute, you can 
(1~ level. (18] ask that to National Marine Fisheries Service. But I 
(19] Q: No, so not very much. (19] rather doubt that they have much jurisdiction over what 
(20] A: I didn't say that. I just don't know what (20] the Navy does. They may have so~e, but the Navy has -
(21] level it's been done at this point. I can direct you (21] I think we went through this before. They have their 
(22] towards others who are doing the work if you would like (22] own statutes on the Defense Depanment.And there's not 
(23] to get the details. (23] a lot of other agencies that have a lot of control over 
(2'] Q: I have got a couple of people lqoking through (24] them, quite ftankly. 
(25] the internet for the last couple of days for these (25( MR. GOOD: Control or not,Your Honor, the' 
~~~~~~~~~~~~~~-------I~~~~~~~~~~~==~~------~'~ 
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(1( things.They,haven't found anything. That doesn't mean, 
(2( tI,ey aren't tllere.They have been surfing the web 
13] looking. That'S the reason why I am asking these 

~( questions. . 
(5] THE COURT: I'm not sure what that has to do 
(6] with this case. What's the rel~vance to the is~ues 

(7] here? 
(8] MR. GOOD:, Your Honor, I'm trying to establish 
(9] the fact that the 75 dolphins taken out of Mississippi 

(10] area, they were taken by way of capture in '87, '88 and 
(11] '89,25 each year, a huge amount of dolphins, and t\lat 
(12( there wasn't an adequate program to specifically address 
(13] the effects on the wild dolphin popUlation by thqse 75 
(14] captures. The distribution activity patterns, things I 
(15] already talked about, the social organization, the 
(16) interactions, for that to be determined, you have to ,be 
(17] doing a srudy the equivalent of Dr. Wells' study. 
(1~ Is that correct? 
(1~ THE COURT:Just a minute, Doctor. I don't 
(20] understand what we are getting at. What are you driving 
(21] at in connection with this case? 
(22] MR. GOOD: What I am driving at in connection 
(23] with this case is the fact that the National Marine 
(2'] Fisheries Service allowed these takes to occur without 
(25] requiring a study to the level that they are asking for 

Page 885 

(1] dolphinS are still going out and the same exact risks 
(2( are taking place whether it's a regulatory or 
(3( jurisdictional maner or not. The dolphins are still 
(.] going out in the wild. They are still- as in Terry . 
(5] Sullivan's testimony, they are still going out for whole 
(6] nights at a time. They are going off to wild dolphin , 
(7] populations and species -
(8] THE COURT: Mr. Go()<!, I think you are rambling 
(9} now. You are going to have to focus on this case,. 

(10] That's what we are talking about here. 
(11] MR. GOOD: Your Honor, I am very, focused on 
(12] this case. My entire defense in this case is that the 
(13( National Marine Fisheries Service and the USDA acted in 

, (14] bad faith, that they subsequently forced regulations, 
(15] and they selected us out for special treatment. Now 
(16] they are allowing 90lphins to be released - dolphins are 
(17] being released off of San Diego and Hawaii. They used 
(18] to be released off of Key West, on a daily basis.They 
(1~ have allowed massive dolphin, collections,take,s - actual 
(20] takes -
(21] THE COURT: Mr. Good, you are testifying now. 
(22( MR. GOOD: ,_ in the Mississippi area. "--
(23] THE COURT: ,Excuse me.The witness, Dr. 
(24] Wells, you want to ask him about what he has testified , 
(25] to.so fitr,Jine.You want to ask him, about something 
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f'f I am making use of his expertise to establish that there f') else, okay, as long as it's related to this case. Now 
[ [2) what do you mean - what do.es all - I understand yo~r ' 
V )3) emphasis on this, and you will have a chance to testify 

f41 if you wanuo talk about the 75 released dolphins and 
(5) everything ·else. Fine, i will let you. But this 
(6] witness is responsive now to your questions regarding 
[7] his ttstimo&y in some other areas tI,13t'S relevant to 

fef !Ii is case. 
(9) MR. GOOD: Your Honor, the relevance of this 

f'O) questioning is that I'm trying to determine 'that if 
(11] National Marine Fisheries Seivice chooses to they can 
[121 waive certa1n requirements put fonh by the Marine 
f'3) Mammal Protection Act. Specifically, though, I am 

[14f talking about is that -
f'5) THE COURT: If this doctor's supposed to know 
f'6) that, why don't you ask him then. 
f'7] MR. GOOD: Your Honor, I was questioning the 

I . 
f,e) Doctor when you asked me what the relevancy was. I am ' 
(19) trying to explain to you the relevancy. I know I am 
~) testifying, but you asked me to explain the relevancy. 
(2'f THE COURT: Mr. Good, I am not going to let 
(22) you ramble,into all areas involved with the dolphin 
{23] issues in this country. I want this issue focused on 
(2.f something to do with this case. 
~Sl MR. GOOD: Your Honor, I am very focused. 
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f') Right now I am focusing on the aspects that when Joe 
[2) Roberts was rejected for his release permit he was being 
(3) selected out, and he was being made to follow a standard 
~f not being applied to anybody else. People that are 
(5) catching dolphins out of the wild - I'm not talking 
f'f about the i'(avy now; I am talking about the private 
[7] sector-
fef THE COURT: Let'S stan again. I want you to 
(9) focus on this case, 

f'O) MR. GOOD: Your Honor, I am focusing on this 
f"f case. I am making a very important point. 
f'~ THE COURT: Go ahead. Ask the question 

f'3) again. 
f"f MR. GOOD: I have forgonen what the question 
f'5) was, actually. I got involved in all this explanation 

f'6) of the relevancy.· 
f'7] THE COU'RT: All right. Mr. Good, I will be 
f'6) happy to listen to you and happy to have you ask this 
[19J Doctor whatever qllestions you want, therefore, Docfor, 
(20) providing they are relevant to this case. And I don't 
[21) think your questions have been that relevant to that 
!21 case, at least the last few of them. So I want you to 

-..,.../~) focus on this case or his testimony. 
[2') MR. GOOD: This is an expen wimess 
(2Sf specialized in the wild dolphin population studies.And 

~I are no other studies of this kind anywhere else and that 
(3) National Marine Fisheries Service has permined takes in 
f41 these areas without the studies that they are asking for 
(5) from the Joe Roberts permit. And it's selected 
(6) enforcement. That's my point. Now I am finished making 
[7] that point. I can move on to the next level of 

fe) questioning if rou like. 
(9) THE COURT: Okay. Go ahead. 

f'O) . - BY MR. GOOD: 

f"l Q: When you released Echo and Misha the day of 
f12f the release - Actually, first off, how long were those 
f'3) two dolphins" iii captivity for? . 

f14f A: About 2.2 years. 
f'5) Q: 2.2 years. 
f") Once they were transferred from California to 
f'7] the holding pen at Sarasota, how long were they in the 
f,e) holding pen? 
f'OJ A: About th~e and a half weeks. 
(20) Q: Three and a half weeks. Twenty-six days; is 
~') that correct? 
(22J A: I'm sorry? 
~) Q: Twenty-six days? 
(24) A: I believe - I believe. so. I would have to add 
~S) it up. I think· so. 
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f') Q: Then on the day of release, were they released 
[2) from that holding pen? 
f3I A: They were not. They were transponed to Tampa 
~) Bay. : 
fSI Q: How many miles were they transponed? 
(6)· A: It was about - I would have to measure. But 
[7] it was about probably 25, 30 miles. 
(9) Q: Twenty-five, thirty miles. 
(9) So they were put into a boat of some kind? 

f'O) A: They were in a large vessel. They were in the 
f"f trJnspon containers that they had come from California 
(12] in. 
f'3) Q: And they were transponed by boat 21 miles, 
f'4f and then they were deployed into the sea? 
f'5) A: Yes. 
f'6) Q: And afte~ that, did they not beach a couple of 
f'7] times? 
f'8) A: They beached once immediately following 
f'9) release.They t':'med around and swam under the 
)20) shallows. We immediately moved them off the shallows. 
(2') They came batk into deeper water. It was still shaDow, 
(22) but it was deeper water where they could maneuver and 
~) appeared to be re-oriented at that point. 
(24) Q: They were a little disoriented after being 
(25) transponed? 

fi: 
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1'1 A: They seemed to be, yes. 
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!2l . C: Did you see the way Mr. BarrY and I 
131 transported Buck and Luther that day? 
~I A: I <tid ; 

(1) correct? 

J2J A: Okay. 
(3) Q: I recaU reading the report that one of the 

" , , 

f4J recommendations madt: was that in futur~ releases you 
I~ Q: Did we have them in a pen, a sea pen, after lSI felt dlat the dolphins should be released from the pen 
I~ they were out in the bay for approximately the same (~ that they were being readapted in; is thai true? 
!7J amount of time, about a month, 26 days, theri we loaded ' !7J A: No. The recommendation was that the pen 
~I the - I don't know if you knew that. Did you know that 181 should be located at the .release site that that might .. 
[9] they were confined to one of th~ pens of the sanCtuary 191 help in the orientation d!fficulties. . 

1'0\ for a month before they were aCtually released? I'O! Q: Yes. Well, that's what I meant to say . . 
1"1 A: I don't recaU that. " 1"1 So y~u feel now that you have the pen right 
II~ Q: WeU, they were.And they were 'being' fed Hv~ '. 1'21 there at the release site, then when the time comes the 
1' '1 fish by Mr. O'Barry and so forth. Then the dolphins .. '. 1"1 gate should jusr be opened? . 

1"1 were put into a boat. Did you see that? 1"1 A: That would be one area that would be worth 
lIS! A: Yes. . ; 1151 exploring experimentaUy. 
I'~ Q: They were driven abo';t, I don't know :.21 1161 Q: And that would probably be , you mentioned at 
I'~ miles ' I don't know how far they were driven that day. I'~ one point it may make. ;"'~sitioning a smooih one.You 
1"1 I never figured it out. But they were driven a good 1"1 said during your talking about , you said to make the 
1'01 deal ways out and off of KeyWest.Th.en they were I'~ transitioning a smooth ,o~e. Do you believe that that 
{20] deployed into the sea, correct? (20) reaUy suggested that having. the pen right there and 
12'1 A: Yes. J2'1 opening the gates and aJlowing the dolphins to swim from 
]22J Q: From what you have seen? ]22J there would be the smoothest transition available? 
]231 A: From what I saw in the video, yes; J2'1 A: As I explained before, it would be worth 
1241 Q: So essentiaUy, the day of the release the J241 exploring experimentally. 

\. 

~J2~sl..!p~h:2y~s::ic::a::.l.::m::e::th:.:o:.d:::o:::l:::o~gy:'....:.o::f.:re=l::e=a=sin=g_t_h.:.o.:.se:....:.d.:.ol",p_h_in..;,s:..t;:;ch:..a_t __ J2S1 MR. GOOD: Thank you very mUCh, Your Honor. 1 \ . 
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1'1 day for Echo and Misha was identical to what we did with 1'1 have no further questi9ns. 
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!2l Buck and Luther; do you agree? " 
\31 A: Not necessarily. We transport our animals in 
141 a floating container, not an foam pads as was the case 
I~ with Buck and L\lther.And we were there and prepared to 
I~ help the animals shauld they,need during the animals -
!7J C: I am nOt asking about afterwards: I am a~king 
18] about the physical day of the releas~? 
(OJ A: No., we didn't release them the same way. We 

I'OJ held dIem in shaUow water to release them. Yau dumped 
P'I them aver the side afthe baat. 
I'~ Q: They were also. disariented from the boat ride 

1''1 perhaps? " . 
1"1 A: Or from coming back into an area they hadn't ., 
I'~ been in far a while. It's hard to say .. 
1'61 Q: Wauld you agree that the actual physical act 

('7) was very similar? _ . t. : ) 

1''1 A: No.. But the commonality is the .~alphins were 

I'~ released. 
{2O]Q: The commonality is tha! we h~d ,them in a sea 
12'1 pen in a boat, we drove them out, then they were both 
]22J put into. the acean? 
]231 A: Okay. . 
J241 Q: These are dolphins that were released from the 
J2~ sea pen that they were beingre'!'cclimat~d from; is that 

J2J THE COURT: Redirect. 
MR. LA BJS~ONNIERE: Very brief, Yaur Honor . . 

REDIRECT EXAMINATION 

BY MR. LA BISSONNIERE: 

\61 C: Dr. Wells, you in<ticated earlier that you 
!7J warked with the Chicago. Zoalogical Sacie,ty. You dan't 
1'1 work for the Broakfield Zoo., do yau? 
I~ A: The Chicago. Zoalagical Saciety aperates the 

.. I'OJ Brookfield Zoo. and manages the Brookfield Zoo. The 

. I' 'I Chicago. Zoalogical Saciety als~ has a conservation and 
. 1'21 biolagy department, and I am emplayed within that 

I") department~ ! ' 

. . (1_] Q: Very~rief1YI v.:hat is the overall rlussion of. 
I'S) ' the. Chicago. Zoalagical Society? . 

. 1''1 A: Roughly it's to develap a harmaniaus, and 
117) sustainabJe.relationship with natUtt. 
I") . C: Is that limited t~ just holding ani~ls. in 

I'~ captivity? . 
{20] A: It is nat. The zoo aspect af it is ane . , ., 
12') aspect. ,; ,. . . 
{22] C: Daes the Chicago. Zoalagical Society, in faCt, 
J231 participate in reintroductian programs? 
J2'1 A: They are. and have been invalved in the 
i2s1 reintro<lucti~,ns af endangered species such as the galden 
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11) lion, tamarfu. , . II] At this poin~, I have no knowledge of that. 
[2) Q: With regard to your release of Misha and Echo, 

-.,.; {3) did the Chi~ago Zoological Society play any role in 
[2) 

~] 

MR, GOOD: That would be a good idea. 
THECOURT::You will have an opportunity to do . 

; 

, 
1"1 that? ~ 
15) A: They played a significant role in that in 
I') providing support. They provided my time to be involved 

(7) in the continuation of this project. They provided the 
I') head trainer's time, Michelle Jeffries, for her , 
(9) participation in the program. They provided the 

[10] transport c90tainers and modification of those 

(4] that; j! 

IS] . MR. GOOD: Iam going to introduce this during 

IS] my testimony,Your Honor. 
(7) THE COURT:' Okay. Good. 
/') Thank you very much, Doctor. You may step 

" 19] down.You may go, you may stay, whichever you wish. 

1'0] All right. Let me ask the Agency then do you 
(11] containers for getting those animals back to the field. [t1] have any othe~;witnesses? 
112) Andtheyp;"'vided supportinthewayofmonetarysupport 112) MR. LA BISSONNIERE:We do not,Your Honor. 
113) for the follbw-up monitoring operations. 113) We do have ori~ additional exhibit. The Agency would 
114) Q: .Then'one final question. 114) like to mark Agency Exhihit Number 68 for identification 
I15J Going bad'. to your research with Misha and ( 115) which is NOAA's Civil Administrative Penalty Schedule, 
116) Echo, as Mr. Good had indicated, immediately after the 116] and it would ask that you take judicial notice of it. 

I 
117/ animals were placed in the water they beached, correct? 117/ THE COURT: Okay. Now are we cOming full ,. 
[18] A: That's correct. . [18] circle? Didn't ~e start out with this? 
119] Q: This';"'s temporary, though, right? 119] MR. LA BISSONNIERE:I'm sorry,Your Ho~or? 
~OJ A: It waS. It required us - we felt it required (2~ THE COURT: On Monday weren't we referring to 
(21] us to remo';'e them from the beach,although we. didn't 121] this when we started Out this case? This is the 
122) leave them!there, to see ifthey·would get off on their (22) schedule that;""'s attached -I guess this schedule was 
123] own. They hertainly were not high and dry. 123] artached to one of the motions by the anorney for Mr. 
(24J Q: Did this initial response reinforce your view (24] O'Barry and Mr. Good, Mr. Haran.And this was the hasis 
(25J that post-release monitoring is critical to any release (25) of one of the motions that we started out this case on. . /~~~~~~~~~~-------
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II] program? 
[2) A: Definitely. 
(3J MR. LA BISSONNIERE: No other questions. 

14J THE COyRT: Okay. 
I~ MR. GoqO: Your Honor-
I'] THE COURT: Thank you very much, Doctor. 
(7) MR. GOOD: May I clarify one thing? , 

18] THE COl,JRT: Okay. 
~J MR. GOOD: This is back to the relevancy 

110] discussion that we were having. I kept saying that Joe 
111] Roberts' permit that this is the Bogie and Bacall 
112) permit. Wh'ere I was reading from this was the Bogie and 
113] Bacall pemut that was rejected by National Marine 
C14' Fisheries S~rvices. While this permit was being 
1'~ rejected, BOgie and Bacall were living at the Sugarloaf. 
I16J Dolphin Sa6ctuary. So that's what the relevancy comes 
117] from. I realized afterwards that you may not - I was 
I18J calling it ~e Joe Roberts' permit. You might nOt have 
I"J realized this is Bogie and Bacall. 
~ THE COURT: Is that in the record? I don't , , 
(21J have a copy of that, do I? 
(22) MR. GOOD: Not yet . 

.,./ ~3J THE COURT: SO i really have no way of knOwing 
(24] what you are referring to. You are going to have to 
~5J introduce tpat into the record so then I can look at it; 

I'] MR. LA BISSONNIERE:That's correct,Yollr 
[2) Honor .. 
(3] THE COURT.: Now it's my understanding that 
14] document is not ,published in the Code of Federal 
/5] Regulations bU,t is. in fact, an internal document. 
16] MR:LA BISSONNIERE:That's correct. We have 
(7) a notice of availahility that has been published 
C8] indicating its existence and its availability for 
j9] review. But it is not a document that in and of itself 

11~ is published in,ithe Federal Register. 
111] , THE COURli: I want to deal with that issue for 
112) a minute.And that is how did you come to the 
/13] conclusion th~t the civil- that the NOVA in this case 
/14J should be $10:000 a count and $60,000 in total? 
JISJ MR. LA BIS~ONNIERE:Well, essentially, Your 
[16] Honor, the Agency looked at aU of the evidence prior to 
117] actually charging the case,looked at what penalties the 

I .. ~ 

118J schedule provided for, looked at the aggravating faCtors 
/16] that clearly the penalties schedule identifies as 
(20] considerations' that need to be examined in assessing a 
(21J penalty and mide the determination that in our view the 
(22) proposed range of penalties was inadequate and that 
(23] really the only. appropriate level of penalties in order 
(24] to adequately sanction the Respondents for this was to 
(25] assess the pen~lties that were u1timately'found in the 
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II] NOVA. 
(2] THE COURT: Okay. Now be more specific than 
~] that answer. Not to go through facts because' you will 
14] have an opponunity later, but what do you mean in terms 
IS] of schedule was not adequate? In what regard was the 
16] penalty schedule set out for this kind of activity? 
(7] MR. LA BISSONNIERE:Well, the penalty 
18] schedule on Page 2, first of all, identifies proposed . 
I~ penalty for a taking. And as you well know from the 

11~ NOVA, two of the counts that have been assessed in the 
111] Agency's NOVA allege a taking by way of harassment. In 
112] this particular instance, the penalty schedule indicates 
113] that there are ranges that are based upon different 
I"] types of takings that are involved. Obviously, one of 
115] them thafs found as number four in the schedule is to 
1'6] harass. And in that schedule, it breaks that down by .. 
1'7] particular entity. Marine manuml businesses that are 
118] actually engaged in dealing with marine mammals are 
118] punished much more severely than noncommercial 

(20] entities. 
~1] The Agency is of the opinion that because 
(22] Sugarloaf Dolphin Sanctuary is essentially, although a. 
1231 nonprofit corporation, really in the business of dealing 
~4] with marine mammals that it should know better and as a 
~5] result if we were going to follow the penalty schedule 

Pago 899 

II] would have assessed that penalty'on the high range. 
(2] That range proposes a penalty of $1 ,()()O to $2,O()() per 
13] count. Once again, as the Agency has indicated, it 
14] believe that there were several aggravating factors that 
IS] made that range wholly inadequate. And the penalty 
16) schedule clearly makes room for the ability to depan 
(7] from that range in the event that the proposed schedule 
18] set fonh in the range is insufficient. 
18) Specifically, there are aggravating factors 

110] that allow for upward depanure that include proven 
111] knowledge of the law and the prior warnings relative to 
112] the law, whether or not the activity was an intentional 
113] one that was taken despite knowledge of the law, whether 
I"] or not the activity resulted in what could be construed 
115] as an inhumane act relative to the animal. And the 
116] Agency in looking at the facts came to the conclusion 
117] that all of these aggravating factors were present.And 
1181 based upon those factors, the range that had been 
118] proposed for that level of violation was clearly 
~ inadequate for this particular case. But I will concede 
~1] to you it is a subjective assessment. You take a look 
(22] at all of the facts. You make a subjective assessment 
(23] as to whether or not this particular range is an 
12-'1 acceptable range. And in this case, the Agency felt 

~6] that' it was no.t. 
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II] THE COURT: Okay. Let me ask you another 
~] question. I don't think there's any question of fact 
13] with regard to the fact that these dOlphins were 
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14] released.And most of these - many of these facts are 
IS] not contested, I think, at least in the larger sense. 
16] How does the Agency deal with the future in terms of 
(7] this case as it inlpactSthe future? That is, you have 
18] dealt here with prinlariJy in terms of monetary 
19] penalties. Is that the sum and substance of the way the 

110] Agency intends to deal with this area is monetary 
111] penalties, period? 
112] MR;LA BISSONNIERE: I think one of the things 
113] the Agency intends to do in the future is amend· the 
114] penalty amount schedule to change the penalty assessment 
116] to actually iDcrease the level of penalty. It was clear 
[16] from the review of this case that these ranges were 
1'7] • low. But in terms of future activity, what the Agency 
118] intends to do, the Agency, I believe, hopes that these 
1'9] types o.f activities in the future will be done pursuant 
(20] to a scientific research permit. Arid I think that one 
(2'] of the reasons that we are here is to by way of this 
122] enforcement action ensure that people in the future will 
(23] handle these types of releases pursuant to such a 
12-'] permit. 
~5] THE COURT: Does the Sugarloaf Dolphin 
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I'] Sanctuary hold any permits from either NMFS or APHIS 
(2) now? 
(3] MR. LA BISSONNIERE: It no longer does to my 
14] knowledge, Your Honor. 
15] MR. GOOD: I'm not aware that my public 
16] display license was revoked, but it was made null and 
(1] void 37 days after I got it. It doesn't make'any 
18] difference if I have it or not. 
~] THE COURT: What about from NMFS? Do they 

1'0] hold any permits from NMFS? 
111] MR. LA BISSONNIERE: Mr. Good makes a good 
1'2] point. TIiey did have a public display permit. We feel 
1'3] as though that permit remains valid. Ifs somewhat of a 
I"] - well, although that permit had been issued, they no 
115] longer would be authorized - actually, that pennit would 
1'6] no longer'authorize them to possess those animals 
I'~ because once they lost their exhibitor's license under 
I18J the Ariinlal Welfare Act they no longer are qualified to 
I"] hold animals for public display. But there was never 
(2OJ any formal document that was provided to Sugarloaf , 
(2'] indicating that that public display pennithad been 
(22J invoked by vinue of the loss of the exhibitor's 

(29] license. "--
(24] THE COURT: Do you have a question? 
(25] MR. O'BARRY: You keep using the word they and 
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('1 pointing oyer here :1 resigned from the Sugarloaf 
!21 Dolphin S~nctuary. I am not on the board of directors. 

J /31 I wasn't e~en during the release. So in fact, Kathleen 
(.) Brooks did also: It's actually Lloyd is the' only member 
(~ of the boaid, I believe. Is that correct? Or you have ' 
161 a new board? 
(7] MR: GOOD: There are three of us: ' 
(81 MR. O'BARRY: That's it. I want to make it 
IIlI clear when you point over here and say they, I am not a 

, \ ' 

(.OJ pan of that they. 
1111 THE COURT: We will get to those issues next. 

i 
1'Z) Anyway, I understand now. 
(.3J Before we begin the Respondents' case, I would 
1"1 like to go dver the exhibits just to make sure that we 
(151 have mlin~ clear on each one of these. And what I 
('61 think is the easiest way to do this is to pick up the 
1.7] sheet that ~s etistributed with the list of exhibits 
1'81 from the Agency, and I'm going to go through them. John ' 
(19}. is going (0 ';-' 

(20) MR. HOGAN: Your Honor, we have an updated 
{21J sheet wjth ~aJl of the A exhibits. ", < " , 

~21 THE COURT: Okay. Fine. If you circulate 
(23) that, I wouid like a c~py of that. ' , [" 

:, 
~I All right. Let's go through these. What we 
~GJ are going tb do is John is going to hold up each exhibit 

('1 MR. O'BARRY: ThiS is confusing if you don't 
!21 catch it carefuily. I just want to make the point that 
131 at the time of the ielease I waS not on the board of 
('1 etirectors of Sugarloaf Dolphin Sanctuary. 
(51 THE COURT: I understand that.TheAnicies 
(6J of Incotporati~~, of course, have a c'enain specific 
(7] date and time. And that's when the corporation was 
181 founded. Whoever sigried those, that's what it is. 
!91 MR. GOOD: At the time of the dolphins' 

" ('01 release, the board members weren'ton the board. This 
(111 still says that it' was lUck Spill, Mark Berman and Bob 
1'21 Schoelkopf.And they were gone a year before this 
(.31 release took pi~ce . .' , 

1"1 THE 'COURT: Okay. Let me have that document, 
('~ ' please. " 
(161 MR. O'BARRY: Because Sugarloaf Dolphin 
('7] Sanctuary people who are not guilty are going to pay if 

j .' • 

('81 their name appears there, I think. . 
('.1 THE COURT: No~ let's go over this document 
(201 clearly. These are records from the Sugarloaf DOlphin 
/2'1 Sanctuary filed' on August 9, '1993 effective August I, 
/22l 1993.And that's the se~1 of the StateofFloiida. r . . . 
/231 Anached to that are the Articles of Incorporation of 
~41 the Sugarloaf I:!olphin Sanctuary. And those are four 

(; . . 
~Sl pages; and they are SIgned by Maron Firestone, the 
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('1 .indersigned incotporated, must have been your attorney (il to make su~e we know what everybody is talking about in 
rlJ terms of th~ massive number here. I don't -want any 
131 confusion ":"'ith regard to what was what. 
('1 Let's sdn with Number l. Now Number J was , 
(~ the Cenifieate of Corporate Status, It 'was a 
(SI m.ilti-page ~ubmission,Articies of Incotporation and the 
(7] Annual RePon 1 99S.All right. That's proposed to be 

j " . • 

('1 Number I.Any objection? If 1 don't hear an objection, 
·1 , • 

191 I'm going to admit it. That's generally the process. , , 

('01 MR. O'BARRY: I would want to make sure my' ' 
[11] name is n6~ on that docunient. This is the Sugarloaf 
('21 Dolphin Sartctuary Corporation which I am not pan of. 

• j - . ' 

("I MR. LA BI550NNIERE:Well, to clarify the ' ., .,. , -
("I exhibit, Your Honor, the documentatio'n that' is a pan of , 
('S] that exhibit ineticates the members of the board at the 
(161 time'that th;e most recent anriual report had been med 
('7] prior to the:Violations ihemselves. It doesn't ' 
[18] represent vfh3t is there now. 
I'OJ THE COURT: Okay. Any objection? , 
(2OJ MR. GOO.D: Actually, as a matter of fact, I 
~'I should see who is listed ori the board. 
22J MR. O'BARRY: I am listed on the board.And I ' " 

--"'/231 am not - I nieait; at ihe time of the violation I was not , 
~I on the board. I want to make that clear. 
~51 THE COURT: What's the date of the -

(2J probably or agent. And then on the back of that is a 
I , , • ' 

131 Stamp from the State of Florida indicating who the list 
(') of directors were. Let me ask NOAA,rhe Agency, now 
(SI these Anicles 6f Incorporation in this exhibit were 
(SI filed in 1993 irl August? 

Il • 
(7] MR. LA BISSONNIERE:That's correct. . 
('1 THE COURT: Now the anachment, the single 

, (9] attachment" to 1't is a' document - annual report. It's 
, J' 

('01 the annual repon of the corporation filed to the State , 
(1t1 of Florida for1995. 
('21 , MR. LA BISSONNIERE:That's correct. 
('31 THE COURT: That's the document you are 

;'I , . : 
(I.) sUbmitting'here? 

I 
('~ MR. LA BISSONNIERE:Yes. . ~ .. '" . . 
('61 THE COURT:, That 'S what you filed before 
('7] Florida in 1995'.That;s '95, not ;96- '95 . 
(181' MR. GOOD: Yes. 
('OJ THE COURT: Do you have: any objection to 

. r . 
(20) that? 
(2'1 MR. GOOD: As long as it doesn't have a 

, 1'21 bearing on who WlIS ' the, only board member at the time 
(23J of the release was myself. 
(2'1 THE COURT,'This doesn't stay anyth;;{g about 
(2~ the release. AU 'it stands for is that when you filed , . ~ . 
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[1) this document or the corporation med this document, in (1) 3 will be admitted. 

(2) fact, you have signed it. (2) • All right. Number 4 is the Navy workshop, the \.. 
(3) MR. GOOD: I have no objection. (3) dolphin workshop 1994. We have talk~d about that at 
[4) THE COURT: April 13th, that's what it was. (4) length. Admitted. 
[s) MR. GOOD: I have no objection to' that. [S) All right. The next one is the - is this the 

[6[ THE COURT: That'will be admitted. [6) amended statute nOW Mr. O'Barry was referring to? 
(7) Number 2, the Dolphin Project, Inc. (7) MR. LA BISSONNI~RE: Is this the statute that 
(8) Cenificate of Corporate Status,Anicles of (6) .hewas referring to? This was the provision that the 
[~ Incorporation and Annual Repon for 1996.That's what (9) Agency identified through the testimony of Ann Terbush 

[10) was med with the State of Florida. [10) that explained the statutory basis upon which the Agency 
(11) MR. O'BARRY: Okay. (11) believes that a release can only take place pursuant to 
[12) THE COURT: That will be admitted. (12) a scientific research pel11]it. It is federal law. It is 
[1~ All right. Exhibit Number 3 - now these group (13) just a provision of. the Marine Mammal Protection Act. 
(14) of exhibits were sponsored by Ms. Terbush from the [14) THE COURT: This is the on~ that you were 
(15) Agency. The frrst one is just a 108 Staff 541; is th~t [1S) referring to? . 

(16) what that is? (16) MR. O'BARRY: I don't see where I - it says 
(17) MR, O'BARRY: I need to see that one. That (17) here that I need a permit to. condu~ a healing an and 
[18) one I am having a problem With. [18) put the dolphins back where they came from.That'swhat 
[1~ THE COURT: Okay. Existing permits - [19) I am having the probk!" with. I don't see - The point 
[2~ re-auth~rization. For the Agency, what does that mean (20) is, Your Honor, when I rekased those dolphins, so help 
(21) existing re-authorization permits? . (21) me God, I honestly believed and I still have some 
(22) MR. O'BARRY: Is this document the document (22) question as to whether there is really a rule and. 
(23) that states - 13 days after the release there was a new. [23) regulation that says you can't do that. I don't think . 
(24) regulation passed saying you cannot release specifically (24) it's built into the system. 
(2~ named dolphins into the wild without a permit. Is that - [2~ THE COURT: Okay. -
~~~~~~~~~--~---------l'~~~~~~~--------------~~ 
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[1) this? .• 
(2) MR. LA BISSONNIERE;No, this is not. This is 
(3) a pan of the statute at large which is an official 
[4) federal publication: This is the official publication 
[~ of Marine Mammal Protection Act, the provisions at the 
[6) time that they were re-authorized in April of I995.And 
(7) this particular provis,ion simply indicates the. effect,of 
(8) the amendment to the Marine Mal11ffi3l Protection Act 
1'1 relative to existing public display permits. 
[1~ THE COURT: Is tltis federal law; is that ?ihat 

(11] this is? . I 

(12) MR. LA BISSONNIERE:It's federal law. ' 
[1~ MR. O'BARRY: In the interest of time b~cause 
(14) I am not knowledgeable with this kind ot'stuff like the 
[1~ attorneys here, when we get to the one, o~ the aciual , 
(16) law, the actual regulatio!' that says you cannot rele~se 
[17) dolphinS without a permit from NMFS, I would like to see . 
[18) that. It's not clear in my mind - j ; 

[19) THE COURT: Is that the provision that was 
~ passed after? 
(21) MR. LA BISSONNIERE:No. 
(22) THE COURT: Okay. That's not the one. 

. ~ .. 

(23) MR. O'BARRY: Will you let me know when this 
• (24) one comes up because that's sti1I not clear in my mind. 

(25) THE COURT: All right. Agency Exhibit Number 

(1) MR. O'I;lARRY: The system is built to exploit 
(2) them. 
(3) THE COURT: I.understand. 
[4) MR. O'BARRY: No, sir. Way out.They are 
[S) juS! twisting the law and stretching it and tonurlng, it , 
[6) to make it say what they want to,say. 
(7) THE COURT: Okay. But it may not be. 
[8[ MR. O'BARRY:.IfI had a lot of money like 
1'1 they do and unlimited resources, this is exactly the 

[10) document I was looking for. I.,,:,ould get some really 
[11) goqd lawyer, and I kn!,w,l could beat this because this 
(12) does not say I can't release dOllJhins into the wild. It 
(13) d~esn't say that. It says I can't.conduct scientific 
(i.] researc~. I'~ not ?I scientist, and I'm not cOfl9uCting 

(15) scientific research. And .J never ~aid that I was. I am 
(16) doing a healing art and simply putting them back where 
(17) they took them from, and tlta!'s the point.of this whole 
118) thing. , 
(19) THE COURT: Now that's a federal statute. 
[2<l) Your interpretation is certainly subject to your 
[21) interpretation. So tlte Agency's as far as its 
(22) admissibility goes, I am bo~d by the law of Congres,s, 
(23) whatever it is. _ 
(24) MR. O'BARRY: Your Honor, just in your common 
[2~ sense when you read that document -

Page 906 - Page 909 (30) Min-U-Script® 



IN TIlE MATTER OF: , 
RICHARD 0' BARRY, ET AI. February 11,1999 

Page 910 Page 912 

11) THE COURT: I will. 11) Thatwasthe.WelcomeHomeProject.AndthentheWelcome 
• j 12) MR. O'~ARRY: - is that clear to you that you 12) Home Project; what is II-A? What does that mean, 
-..,.... I') can't release them? I') Welcome Ho~e Project? Is that what the proposal -

~ 

14) THE CciURT: I haven't read it in detail yet. 14) MR. LA BIS.SONNIERE: ll-A was the illustrative 
. i~ , , 

IS) MR. O'BARRY:! hope you will. IS) chart that showed the relationship of the parties of the 
16) THE C~URT: That will be admitted. Then there 16) Welcome Hor,ne Project. It was submitted for illustrative 
i1l was a Congress report, defense appropriations bill. i1l purposes only, but the Agency certainly has no objection 

18) Just hold it up. That will be admitted., : .., 18) to introducing it as an exhibit if it .will be helpful to 
19) Now t~e Dolphin. Sanctuary p,ublk displar: I9J the Court. 

[10] permit, th~t'S the permit that was admitted to th~ . [10] THE COURT: I understand. 
Ill] Sugarloaf Dolphin Sanctuary? [11] Number 1 ~ in essence.is a letter from Mr. 

• 'J 

112) MR. LABISSONNIERE:This is actuaUy the [12) Roberts to Ms,Terbush dated April 14, 1995. 
[13] applicatioh for permit, Your Ho,nor. '. 113) Eleven and II-A are going to be admitted. 
[14) THE Co"URT: It's an application dated 114) Okay. The letter to Ms. Terbush from Mr. 
[15) 9-21-93.nlat's the appiicati~n ~or the public display 115) Roberts dated April 14, 1995.Any objection? 
116) permit for, Sugarloaf Dolphin.Admitted., 116) MR. GOOD:,No, Your Honor. 
117) Application for the public display permit 117) THE COURT: All right. That will be 
118) supplemehtal materials, what supplemental materials are 118) admitted. i . 

119] those? Lo6k. What is it? Counsel, what,is the [18). Now the next two are articles in the Miami 
120) suppleme~tal materials. w~ are dealing with here? . 120) Herald dated the 13th - these are ExhibitNumbers 13 
)21) MR. LABISSONNIERE:AsAnnTerbush had )21) which was o~ the 6th ofDecemberof'94 and Number 14 

~. ; 

(22] testified- ~uring h~r exa~nation. subsequent to .. ". [22J which is on tile 7th of December - <:xcuse me - 7th of 
123) receiving the initial public display pe,\"firltapplication, 123) June, '?5. No'Y I want to make it very clear, one. 
124) tbere was 'additional information thit'Was provided in )24] thing. There '5 a couple of articles in this case. ; 

~ .' ~ 

, ~12:!5)..'s~u,!:p,!:p~0~rt~0~fL' t~b~e:.:a~p::!p::h~·c~a~ti:::o~n-".T:.:h:::i:::s.::le::t.::te::r..:h.::e::r,::e..:in::c:::l:::u:::d,::e::,s ___ 125) Tbere's two then there's another one potentially 
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[1] the supple.m~ntal, information. It in. part .establishes .. 
[2) the objectives -
13) THE COURT: Who was it from? . 

~ , ' . 
[4) MR. LA BISSONNIERE:This is from Mr. Good on 
I~ behalf of Sugarloaf Dolphin Sanctuary. 
[6] THE CC\URT: That's supplemeO! to the'. 
i1l applicatioh. That's admitted. . . 
18] Numb~r 9 is the public display permit itself. , . 
(9) That was the one YOll received from - That would have 

t • ., 

[10] heen froni. whom, NMFS? 
I"] MR. LA BISSONNIERE: That's correct. 
112] THE CO:URT: Okay. Admitted. . 
113] Numb~r 10, marine mammal data sheets. TIJOse 
[14) are the data sheets on Luther, Blick and Jake. Were tbe 
11~ data sheetS,generated from the Navy? 
[16] MR. LA BISSONNIERE: These are reports that 
117) are held b~ NMFS, but the information that you' se~ here 
[18] was filled 9ut by the Navy. ,. 
119) THE CO~RT: Right. Okay. That wjIJ be 

[20] admitted.!.. _. 
)21) Number J I :was the application for the Welcome 
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11) submitted he~ as Respondent's Exbibit C about tbe 
[2) former dolphjnJake dying. So I will take tbe 
13) articles. But I ,~nt you to know that I'm always very 
14] skeptical abo~tarticles in the newspaper. But tbey are 
IS) relevant. Thel; can be admitted, but I will look at them. 
(6] with a certaifl; amount of skepticism. Depends on what 
i1l the article is. I will have to look at them. So those 
18) two articles - you never know what the interest of tbe 
(9) reporter is, w~at kind of axe they have to grind.They 

110] are not subject to examination on the stand. There,'s no 
[11] subject to whether or not their factual basis is tnle .o:r 
112) not true. And indeed, we have had some very egregious 
113] instances ip the press, for example, the Bo§ton Globe 
114) when it bas b~en uncovered that some of the reporters 
[15] have manufactured facts,a couple,ofthose instances 
116] whicb receiv~d quite a bit of attention. So I have to 

, [17) be very careful of newspaper articles. That'~ ~U I'm 
[18) saying. 
119] MR. O'BAR.RY: Yes, sir. I'm so glad you 
)20] brougbt that up because in particular here in the 

I22J Home project. Was this the application for tbe " 

...."I J23I scientific research permit? .. 
)24) MR. LA BISSONNIERE:That's correct. 

)21] Florida Keys where there are. 50 many captive dolphin 
I22J facilities, swi'!'JIling with them and riding them and so 
123) fortb and so o,n, when we talk about it being a 

)2~ THE CO'URT: Okay. That was dated ](}l 1-94. 
124) billion-dollar industry we are not talking about just 
!2S dOlphin rrain<;rs in the facility. We are talking about 
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[lJ' hotels, motels, gifi shops, airlines, rental cars, , 
[2J newspapers magazines. They all make money from it.And 
PJ a lot 'of these reporters go to these places and are 
[4J friends with these people. You do get a certain spin 
[5J from these people. 
[~ THE COURT: Right.There's no question about 
[7J that. That's true. Whether or not in this case, I 
[~ don't know what it is. But I have to be very cireful. ' 
[9J And I will alert you to the fact that I will admit those 

[10J two, but I am circumspect about the articles. 
[l1J Fifteen, this is another letter to MS.Terbush 
[1~ from Mr. Gooddated 66-95.That's from Mr. Good 
[13J himself. There shouldn't be much question as to 

[14J authenticity since you wrote it yourself, unless you 
(15] didn't write it. 
[1~ MR. GOOD: No, I didn't write it. Ms. Terbush 
(17) wrote it. 
["J THE COURT: Terbush to Good.All right. 
[19] Well, she was here already. ' 
[2OJ MR. GOOD: Yeah, she was here. However, on 
121j this - I have to make sure that this letter was writt~n 
[22J in response to a USDA APHIS inspection. Because that's 
[23J the only way that Natiorial Marine Fisheries Sern,ce has' 
~4J eyes and ears on sight. " . 
~5J THE COURT: Well, that letter is admissible to 
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[lJ the extent that the individual who wrote the letter was 
[2J here and said it was authentic. The content Of the . : . 
PJ letter is another matter. I will weigh that. But we 
~J are talking just now about admissibility. If it'wasn't 
[5] authentic or wasn't true, if it wasn't authentic then 
[6J there would be a problem to authenticity. But she was 
[7J here and testified she did write that letter. 
[8J MR. GOOD: Well, in this case, Your Honor, I 
[9] believe that this letter is okay. But in many cases Ms. 
[1~ Terbush was writing letters to me. 
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[lJ MR. GOOD: Well, some of the letters written 
[2J to me by Ms. Terbush were in response to newspaper 
PJ articles or phone calls she had gotten from Rick Trout 
[4J and Russ Rector, people like that. Those I would like 
[5J to examine more closely and discove~ if they had any 
[~ basis in an on-site inspection byAPHIS' or if they were 
[7J just hearsay. 

\ ..... 

[8J MR. O'BARRY: I wo~d also particularly from 
.' . 'r-

[9J Rick Spill a/k/a Rick - whatever his name is - this guy 
[1~ that doeSn't exist was complaining about saying this 
[l1J then disappeared. 
[1~ THE COURT: Let's turn to the letter now, 
["J Number 17. This would be, I guess, the one you are .. 
[14J talking about, Mr. Spill to'Ms.Terbush. 
[15J MR. O'BARRY: There is no Mr. Spill. 
[1~ MR. GOOD: Number 16,Your Honor? 
[17] THE COURT: Number 17.' 
[18J MR.' GOOD: Cook to Good got admitted? 
[19J THE COURT: .okay. The'; 1'6-..\ and 16. Sixteen 
~OJ is the letter to Mr. GoodJrom Morley Cook. I remember 
[21J Ms. Terbush testified about this Morley Cook, the acting 
[23J assistant deputy administrator. Then 16-A is the letter 
[23J frori;Barbara Cohn, senior staff veterinarian at USDA, to 
[24J Ms. Ann ~offman:A~d also attach<:d is a letter from Mr. 
[25J Good.They had testified to those earlier. 

[lJ MR. GOOD: Sixteen I have no' ()bjection to, 
[2J Your Honor. 
[3J THE COURT: .okay. It will be admitted. 
[4J What about 16-A,John, did you say? 
[5] THE CLERK: ,Yes,Judge. 
[~ THE COURT: It's not listed on this document, 
[7J l6-A. I don't have 16-A listed on this sheet. 
[8J MR. GOOD: A is the same letter, just .' 
[9J verifying it, correct? 

[1~ THE COURT: I'm sorry? 
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[l1J THE COURT: Let's take them up one: by with '[l1J MR. GOOD: Sixteen A is the same letter with 
[1~ one. We are dealing with one at a time. This is the 
["[ letter dated 6-6-95.That's'going to be admitted. 
[14J Ali right. Now there's another letter frOm 
[1~ Mr. Cook to Mr. Good dated 6-6-95. 
[1~ MR. GOOD: Your Honor, in this letter - I am 
[17] going back to the last one. 
["J THE COURT: Which one now, Mr. Cook's to you? 
[19J MR. GOOD: No. This is'the last one that was 
[2OJ already tentatively admitted. She mentions a letter 
~lJ from the marine mammal - All right. Your Honor, I 
[23J reject that objection. 
[23J THE COURT: You can testify about these 
~J matters when you have a chance to testify. You are 
~5J going to be testifying next. You can discuss this. 
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[1~ the verification that you asked for from APHIS. 
["J THE COURT: Right., " 
[14J MR. GOOD: I have no objection. 
[15J THE COURT: .okay. That's right. That was a 
[16] verification. 
[17] Now 17 through 22 are a series of letters. 
[1~ Seventeen is SpillloTerbush, 18 is Good to Terbush, 19 
[19J is Good to Terbush, 20 is Terbush to Good, 21 is Terbush 
[2~ to Good. This was all around the time just before it 
~lJ was June and July and August and Septemherof '95. 
~ Seventeen theri is Spill to Terbush. Is that 
[23J the one you want to see, Mr . .o'Barry? 
(24) MR. O'BARRY: I want to see the one from 
[2~ Number 17, Spill to Terbush. 
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(1] THE COURT: That's the one he has right 

\ [2) there . 
..,....t (3] MR. O'BARRY: Yes, this one it's very, very 

(4] important. j am going to read the pan that;s 
(5] highlighted. I don't know who highlighted it. But it 
(~ says: On June 23rd, 1995 in a legal constituted and 
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. (7] conducted board of directors meeting, the resolutions 
(8] were passe~ transferring ownership an~ custody of the 

(~ dolphins Bqgie and Bacall to Joe Robens, the Dolphin 

(1OJ Alliance, In~., transferring ownership and custody of 

("] the dolphins Molly,Jake, Luther and Buck to the Marine , 
(12] Mammal Conservancy, Inc. and the Florida Marine 
(13] Conservati6n Corporation and terminating Richard·O:Barry· 
("] in the position of SDS director of readapt at ion and 
(IS] release. At q,e next meeting on July 3rd, 1995, the 
(16] resolutions ,will be considered to recall and remove 
(17] Uoyd Good', ill, and Richard O'Barry from the board of , . 
[18) directors. : 

I . 
(19] This wa~ written by Rick Spill who does not 
~O] exist. He took over the board of directors, totally 
~1] sabotaged the sanctuary and disappeared. And he is so 
(22] key to this case, and I question why he is not here. 
(23] Why can't Ihey get him here? Because they can't find 
{24] him. He do~sn't exist. He's a mole. He's a mole from 
'~5] the other side that fnfiltrated the board of directors. 
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(I] He gOt on there and influenced the other board of 
(2] directors, got them on.As a J1I3tter of fact, both of 
(3] them - I will, give you their phone numbers. Mark 
(4] Berman, th~ ocher board member, is ,a very close friend 
(5] of mine stili to this day. And Schoelkopftold me that 
(6] it was Spill ~ho was orchestrating this whole thing. 
(7] They just "!:ent along with them.An~ this guy - this is 
(9] like a movit. Well, for whatever it's wonh, I'm nO,t 
~( objecting. But I want to point out that Spill doesn't 

, . I,." 

[101 exist. i . 
("( THE COllRT: What is that document? Is that a 
[12) lener, or is that a reflection of tfIat? 
[13(· MR. O'BARRY: I just want that on the record 
["] for later,Yohr Honor.That's all, that Spill does not 

I 
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(I] MR. O'BARRY: The point is he gave the 
(2] dolphins away, and they are gone now to places that he 
('] made this happen. He had me replaced, the only person 
(4] other than Ran~all Wells that has released dolphins into 
(5] the wild in the ,world. He had me taken out. And he had 
(6] a trainer from t!>e captive industry, a member of the 
(7] International Marine Animal Trainers Association replace 
(8] me. And she still is in the captive industry. 
19] THE COURT:,What about the board of 

(10] directors? If you had a board of directors - You had 

("] six members Of that board of directors as I recall. 
(12] MR. O'BARRY: He was the board of directors 
(13] because he had Schoelkopf and Berman on his side. No 
[14] matter what he and I ~ no matter what we said or did, he 
(IS] and I dido 't ev~n get along. But these three board 
(16] members, they were the Sugarloaf Board Sanctuary. And 
(11] what was Rick Spill? Who is Rick Spill; and why isn't 
(18] he here,Judge? 
(19] THE COURT:, Well, let's ask that question to 
(20] Mr. La Bissonniere. Where is Rick Spill? 
~1] MR. LA BISSONNIERE:I don't know that we have 
(22] made an effon,to find Rick Spill. Frankly, I mean, I 
(23] don't know about this cloak-and-dagger conspiracy theory 
~4] that's b~ing ofi~red up. I do know that this panicular 
[25] document was,fluthenticated as a document that was. 
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(I] received by Anrt Temush. I do know that in addition to 
. '1 

(2] this panicular letter we have had one of the Sugarloaf 
1'] board of direc~ors that has testified here as to exactly 
(4] what took place on the board. We have minutes from that 
(5] board meeting,that we have introduced that indicate what 
(6] actions the bodrd took. We simply felt as though for 
(7] purpose of con,venience we elected ,to call one of the 
18] board membei~, and we chose to call Roben Schoelkopf. 
(9] THE COURT; Okay. Well -

(10] MR. LA BISSpNNIERE:Ifyou want to make the 
(11] argument, I guess they can. But that's their argument. 
(12] It doesn't reallr go Co the authenticiry of the 
(13] document, 
(14] MR. O'BARRY: Did you contact Mark Berman, the 

(15] exist. There' is no Rick Spill or that person. 
I • (15] other board member? 

(16] MR. GOOD: If Rick Spill does exist, the 
~ . ' 

(17] allegations!n this - , 
(18] THE COURT: If he doesn't exist, who was he? 
(19J Did he have another name? 
~O] MR. O'BARRY: His name is Bill Woower; and he 
[21] works for at. anti-animal welfare organization kno'Wn as 
>2] Putting People First.That's who Ithink he is .. 

-A23] THE COU,RT: Okay.· . . 

~4] MR. GOOD: We will have testified to that 
~ , . 

(2S] effect durir(g the testimony, Your Honor. 

(16] THE COURT; They have the right to call 
(17] whoever they want. You can call whoever you want. 
(19] MR. O'BARRY: rm curious. Did you call Mark 
(1~ Berman? 
(20] MR. LA BISSONNIERE:We conducted an 
[21J investigation of the case. 
(22] MR. O'BARRY: You did. You found out he is my 
(23] friend, and that's why he is not here. 
(24] THE COURT:, Mr. O'Barry, let's go back to the 
(:15] documents here. I want to get these done. 
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(1} MR. O'BARRY: Okay. Sorry. (1) unsubstantiated rumors. 
(2J THE COURT: Now 17 is the letter. What the (2J THE COURT: Okay. 
(3J weight is I will determine, but that's the letter. (3) MR. GOOD: Or she is -
(4} MR. GOOD: Your Honor, if this man Rick Spill (4) THE COURT: We ~ent over that with her 
IS] does exist, I want to' say that he wasn't on site at the (5) testimony, and I remember your comment about that in 
(6} time he wrote this letter. And all of the allegations (6} that regard. I remember that. 

(7J in it are hearsay. (7J MR. GOOD: So will it be admitted? 
(8} THE COURT: Okay. (8} THE COURT: We are going to admit it because 
(9J MR. GOOD: If you admit it or not, I want to (9J it doesn't make it inadmissible. It's been verified. 

(10) make that clear. (10) It's t6 you. You are the recipient, and she is· the 
(11} THE COURT: Now I want to get into the issue (11} weight of the letter and the amount of the evidence is 
(12) later with you. But let me go through these men I will (12J something I will weigh. But it's certainly admissible. 
(13} give you a description of what that is in that regard. (13) There's a difference berween what the value of the 

(14) That's Letter 17. (14) letter is or the document is, the probative value we 
(15) Eighteen is a letter to you from Mr. Good to . (15) call it in the law, whether or not it·'s ';nr.eliabk or 

(16) Ms. Terbush. (16) whether it's reliable. But the question of 
(17) All right. Nineteen is also a letter to you (17) admissibility is whether or nOt the Judge should look at 
('8) from Ms. Terbush. ('8) it at all. That's the question of admissibility, and 
('OJ Then there are returnletters, MS.Terbush's (1OJ that's a pretty broad range.The law is in this field 

(2OJ letter 20 to Mr. Good, 21 to -. (20) that the Judge - it really has to be pretty bad for him 
(2') MR. O'BARRY: I would like to see that one (2') not to admit it. But then how much weight he puts on it 
(22] again. I want to see the letter that's one letter that [22] and how persu.asive it is, that's a matter that I must 
(23) Ms. Terbush sent saying we cannot rdease the dolphins (23) study afterwards, the issues:And you had mentioned 

(24) into the wild. Is this it? (24) hearsay. But you know, hearsay, we hear that all the 
(2~S)~~T.'..:H~E:..:C:::O~U.'..:R~T.:.: .:.I'.::m~go:::I:::·n:o;gc:b:::a::c=k:..!j=U=st:..:£::o=r.:a:..:nu=·n:..:u=te=·'----____ 1(25) time on TV, But quite frankly, that's just television 

Pag.923 

(1) So 17, 18, 19 and 20 will be admitted. These are the 
pag.92S\""" 

(2) letters we discussed up to this point; 17, 18 and 19. 
~) All right. Twenty is the ktter dated August 

(4) 16th,1995. 
(S) MR. O'BARRY: I want to make a point on this. 
(6) THE COURT: What exhibit number is it? 
(7J MR. 'O'BARRY: This is Exhibit Number 20. This 
(9J is the one that Ann Terbush, National Marine Fisheries 
(9J Service officially informs us that we cannot release I 

(10) dolphins without a permit and there will be a penalty if 
(11) we do. This letter is not addressed to me, and this 
(12] information never came to me, and I am reading it for 

(13) the first time. 
(14) THE COURT: This is to Mr. Good, this ktter .. 
(15) MR. O'BARRY: That's right. 
(16) THE COURT: Okay. I understand that. That 

('7) will be admitted. 
(18) Twenty-one is again another letter to Mr. Good 
(1OJ from Ms. Terbush. This time about a month later, couple 
(2OJ weeks later in September, the end of September. 
(2') MR. GOOD: Your Honor, within this ktter she 
(22J also makes references to newspaper articles that she has 
(23) read and phone calls she has received and from people 
(24) that were not on site as well. So I would like to point 
(2SJ out that if this is admitted it's full of 

(1) stuff. 
(2J MR. GOOD: So how should I phrase this? 
~) THE COURT: I haven't finished yet. Hearsay 
(4) is a doctrine which involves a jury. When you have a 
I5J j ury, if there were twelve people over here and somebody 
(6) tried to put in hearsay evidence, then I would be very 
(7J careful. But thereis no jury over there. There is the 
(8) single judge here. And when you are talking about a 
(9) case before a single judge, the concept of hearsay is 

(10) under the - especially under the Administrative 
(11) Procedure Act is very broad because the Judge is 
(12) supposed to be intelligent enough to discern whether or 
(13) not, you know, that person is reliable or not reliable. 
(14) And that's exactly what the law is in that field. So 
(15) hearsay itself, the fact that something is hearsay which 
(16) means it's a statement by a third person outside the 
(17) courtroom not on the stand and not available for cross 
(18) examination, that's basically what objectionable hearsay 
(10) is. You can uriderstand that if you have laymen on the 
(20) jury. But if you have the Judge, you bring that to his 

. (21) attention. And he will take that into consideration, 
(22J probably won't pay much attention to that. 
(23) MR. GOOD: Well, Your Honor, in the interest 
(24) of time - not that I am in a hurry - it's just that I 
(25) probably won't revisit these letters again. And I'm 
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II] taking this opportunity to talk them over with you as II] 

(2] 

MR. GOOD: Refresh your memory. 
THE COURT: I read that. 
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(2] they are admitted. 
~] THE COURT: Okay. , 
I'] MR. GOOD: Is that okay? 
IS] THE COURT: That's fine. 
16] MR. GOOD: I know I haven't officially begun 
(7] to testify y~t, but I have a chance now to revisit these 
18] issues. I am not going to go over these letters again 

191 and revisit them. 
, 

110] THE COURT: Okay. That's makes sense. What 
111] number is Ibat exhibit? . 
11~ MR. O'BARRY: This is 21. Okay. And I have 
II.] to say that this one is addressed to Lloyd Good and to 

I . 

I"] Richard O'Barry, and it's sent to Lloyd Good's address. 
lIS] And I have just read it for the first time. 
116] THE COURT: Okay.AU right. Twenty-one. 
1171 MR. O'BARRY: It's addressed to my address, 
118] The Dolphin Project, which is being charged here in 
I"] coun already. All right. . 
~O] THE COURT: All right. That will be 
~1] admitted. 
~ Twenty-two is the minutes of the Sugarloaf 
~] Dolphin Sanctuary, minutes of the board of directors 
I"] meeting. It was a letter 'which was sent by Ms. Brooks 
~51 to Ms. Terbush on October 2nd of 1995. 
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II] MR. GOOD: No objection. 
(2] MR. O'BARRY: Thank you. 
~] THE COURT: Okay. That wiD be admitted. 
I'] Now the next one is a fax on February 5th, 
IS] 1996, again: enclosing the board of directors minutes of 
(6] the Sugarloaf Dolphin Sanctuary. It was sent by Mr. 
(7] O'Barry to Ms. Terbush. 
181 Mr,Good, what do you think? 
191 MR. GOOD: Your Honor, this is a minutes of a 

1101 board meeting that was held off site.And at the time 
II I] of this board meeting, Mr. O'Barry and Ms. Brooks were 
1121 not actively involved in the Dolphin Sanctuary.They 
II.] were acting off site. 
I"] MR. O'BARRY: Board of directors meetings do 
115] not have to,be held on site. It was one mile away. You 
116] were invited to the meeting, but you didn't.show up. 
1171 THE COURT: Okay. Any questions in tenos of 
118] that it was the document that it purports to be, that is 
110J the minute; of the board of directors? 
(20] All right. It was sent by Mr. O'Barry to Ms. 
12'] Terbush. , 

, 

'2J MR. GOO\>: This is a document whe'", j objected 
-.,./~] to the' dolphins bemg moved until the facility in 

~'] Mississippi was ready, Your Honor. 
(25] THE COURT: Right. I understand that. , 

(3] MR. O'BARRY: This is a very imponant 

I'] document,Your Honor, 23.And I hope you will read it 
IS] carefully beca~se it shows exactly what it is our 
16] intentions were. 
(7] THE COURT: Okay. . 
18] MR. O'BARI;lY: When the Dolphin Project finally 
19] got possession of the dolphins. 

110] THE COURT: Okay.AII right. That will be 
111] admitted. 

;,1 

1121 Now the next one is pretty much a 
II'] boilerplate. It'S, a negative search permit of the 
I"] APHIS, concluded that there was no exhibitor's permit 
lIS] held by the Dolphin Project. That's pretty 
116] straightforward. 
1171 MR. O'BARRY: Dolphin Project never applied 

. '. 
(18] for one., 
1'"1 THE COURT:'I don't think there's any dispute 
120] on that, is ther\,? The Dolphin Project never had an 
(21] exhibitor's perpnt? 
~ MR. O'BARRY: No. We don't want one. 
~] THE COURT: There's another letter from Ms. 
(2'] Terbush to Mr; O'Barry that is dated February 9th, 
(2S] 1996. 

I'] MR. O'BARRY: Now unlike the - I would like to 
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(2] mak~ a comment on Exhibit 25.This is the second letter 
~] that's being introduced into evide~ce addressed to me, 

I. 
I'] and it has my p'roper mailing address on there which I 
IS] have had the same address for 30 years of the Dolphin 
16] Project. It's from Ann Terbush, and she is saying that 
(7] she has receiv~d the minutes of the meeting and that we 
18] are trying to move the dolphins to Mississippi and start 
(1)] this project aU over again. So 1 did see this one that . 

110J came from Ann Terbush, but I never saw the one that she 
111] sent to me at somebody else's address. 
11~ THE COURT: All right. That's admitted. 
II'] Now the next one, my comments about the Miami 
I"] Herald articles'penain to this one too. This is the 
115] same kind of thing with respect to its persuasive power 
116] or its probativ<;. effect, and that's something that 1 
111] have to take lightly. Okay. Now that's 26.1 will 

118] admit it, thOugh. 
110J Now 27, let;ter from, again, Mr. O'Barry. 
(20] Twenty·seven and twenty-eight, Mr. O'Barryand Mr. Good, 
121] both letters from Mr. O'Barry to Ms. Terbush dated 4-25 

" 
122] then to Mr. Walker. 1 think that one is the APHIS, I 
!23] think. And that was dated the day before, April 20th. 
12'] MR. GOOD: Your Honor, this letter is written 
(25] on Dolphin Sanctuary stationery. But if you compare it 
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[IJ to my stationery, it's different Stationery:This was . , [IJ MR. O'BARRY: My pOintis I want to make· 
[2J written off site. . [2] this is very important to me because this';s sending out \. 
[3J . THE COURT: Okay. [3J an SOS. !fyou will please read 27 and pro\>ably 28, one 
[4J MR. GOOD: And neither Mr. O'Barry or Ms. [4J is going to Terbush - one is going to NMFS, and one is 
[S] Brooks were on site during any of the events described . [5J going to APIDS, both SOS's saying help us. Dolphins are 
['J in this letter, and it's completely erroneous. . . ['J at the marina no different than the Suns~t Marirui. Then 
[7J THE COURT: Okay. These are the letters that [7J did they come down and help us? She never did 
[8J say that you were out of control; is that right? [8J anything. She never lifted a finger. The dolphins are 
(9J MR. GOOD: These are the letters that say I (9J dodging boats. But when the captivity industry calls, 

[10J was not feeding the dolphins. There was never a time [10J they are there in a New York minute. They are there 
[l1J during the sanctuary project that the dolphins weren't' [l1J with this guy. They are there. The Coast Guard, the 
[12] being fed while they were there.. _ [12] Navy, the horder patrol· everybody was there. When I 
[13J THE COURT: What number do you' have in front [13J call them, here !t is, they never responded. They were 

[14J of you? [14J in harm's way here no different - And Kathleen will be 
[15J MR. GOOD: Twenty·seven. [15J here this afternoon totestify tothat.They were in a 
[16J THE COURT: That's to Ms. Terbush, but I think' [16J marina, and they would not come down.As a matter of 
[1~ the other letter also talks about - ODe said yo'u [1~ fact, NMFS and APIDS sat on their hands in Washington 
[18J weren't feeding them. I think the other one said you [18J and did nothing and let me crash and burn. And it makes 

, '. -
(19) were out of control. . (19] me very angry. 
~OJ MR. GOOD: I think this one says that the ~OJ THE COURT: Okay. Those twO documents will be 
~IJ dolphin Jake is in the marina canal.Jake never left . [21J admitted.. . 
[22] the sanctuary pens. It says that they are not being [22] All right. Now also there was a facsimile 
[23J fed, and they were always fed every day. [23J from Ms. Brooks to Mr. Cruz. Where is Cruz? 
[24J THE COURT: Okay. . [24J MR. O'BARRY: Dr. Cruz is - he was a 

~[25::'.J_.::M:::R.::.-=G::O:.O=D.:.: ::A:::n:::d~M=r.~O,-'::.B::.arry=_wa_s_a_c_t_ua_I-,ly,-liVl_·_n-"g'-___ .F[2,:5::.J~v.:e::te::r.::in:::a::n:::·a:::n~o::f~r.:e.:c::or::d~at=-t::h:.:e:..:t:::im=e::..A::.n_d::.::.sh::.e::.::.wro=.:.te=-::th:::a:;t_--"., 
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[IJ in Coconut Grove and in Europe at the time these letters 
[2J were wri~en.And Ms. Brooks Was also n,n on site. So . 
[3J they are being written from a standpoint of no physkal, 
[4J perso~al knowledge to the authors of these letters . 

[5] whatsoever-
I6J THE COURT: Okay. 
[7J MR. GOOD: - of the actual events that we~e 
[8] taking place. .' 
(9J . THE COURT: They are going to be admitted. 

[IOJ They have been identified. 
[IIJ Mr. O'Barry, do you have any question about 
[12] their authenticity? Did you send those letters? 
[13J MR. O'BARRY:Yes,Your Honor. This was a 
[14J letter addressed to Ann Terbush - . 
[15] THE COURT: This is Number 27 now. 
[16] MR. O'BARRY: - Number 27, by the legal board 
[1~ of directors, Kathleen Brooks and myself and other 
[18] people that showed up for this meeting. This was held a 
[18] mile from the sanctuary. She was not allowed on the 
[2OJ grounds at the time. We were both unwelcomed.And she 
[21] was not allowed there at all, period. B'ut she was - ... 
[22] MR. GOQD: That's also not: true, Your Honor. 
[23] She was allowed there. 
[24J THE COURT: You will have a chancew testify 

[25J to that.' 

[IJ letter to him. 
J2] MR. GOOD: At this time also, Your Honor, 
[3J neither Richard O'Barry or Kathleen Brooks were on site. 
[4J !HE COURT: Okay. That's 29.That will be 
[5J admitted. 
[6J Then 30 is another letter from Ms. Terbush to 
[7] Mr. Good. I think this one is the one -
[8J MR. GOOD: This is the ,;>ne,Your Honor, where 
(9J she is receiving alarming reports. !f this letter is in 

[10J respopse to an trIDS inspection, I have no objection to 
[IIJ it. However, if it's not, if it's a phone call from 
[12] Trout ~r n~wspaper article or a phone call from someone 
[13J else who wasn't dir~ctly on site, then I do object to 
[14J it. : 

[IS] THE COURT: Your objection is noted. But 1 am 
[16J going to admit it beca!-,se she' did identify the letter, 
(17] and it was sent to you. 
["J Then there was a letter from yourself to Ms. 
["J Terbush.That's Number 31 which was in respons~ to 
[2OJ that. I think this is the letter in which she indicated 
[21J that action would be taken unless you indicated that the . 

. [22] dolphins would not be released without a scientific 
[23J release permit. 
[24J MR. GOOD: This was the letter from me to her. 
[251 THE COURT: That is what I mean. This was 
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(I) your response to her letter from her to you. 
(2) MR. GOOD: Yes. 

~) THE COURT: Thirty was the one she sent to 
(4) you. Then this is your response that this ,has come to 

(5) head, basically. 
(') MR. GOOD: I have no objection to letters that 
171 I wrote to her and that she wrote back to me in response 
(8) to my lem:rs. However, when she is writing letters 
(9] back to me in response to unsubstantiated claims,] do 

(10) object to those letters. 
(") THE COURT: Okay. I do understand. Now 

(12) that's 31. : 
(13) Then finally, 32 is the Key West Citizen 
(") article. Now I think you may have written that article 

(IS) yourself. 
(") MR. GOOD: Yes. 
(17) THE COURT: Did you? 
(18) MR. GOOD: Yes. 
(10) THE COURT: That one stands a little different 
(20) from another article by a third person.This on~ was 
[21J wrinen by you, so there can be no question as to its 

(22) authenticity. 
(2') MR. GOOD: I can endorse this whOleheartedly, 
(24) Your Honar. I still feel the exact same way. 

" (25) THE COURT: That will be admitted. 
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(I) Okay. Now some of the documents that were 
(2) sponsored by Naomi Rose from the Humane Society, first 
PI of all, the memorandum of understanding between the Navy 
(4) and Sugarloaf, that one alluded to the fact that the 
(5( Humane S~ciety was to be inslnlmental in helping out. 
(~ That will be admitted. Then the agreement between the 
171 Navy Dolphin Project and Sugarloaf Dolphin Sanctuary. 
(81 MR. GOOD: I have no objection to that being . 

. . , 
(9) added. . 

(10) THE COURT: That will be admitted. 
(") Thirty-five, protocol. This was the on'e that 
(12) Mr.O'Barry drafted and submitted.This was the 
(13) protocOl far readaptation and release of two bottlenose 
("I dolphins known as Bogie and Bacall. 
(1~ MR. O'BARRY: I just want to see if this has 
(1~ been edited in any way. I can do that very quickly, 
(17) Your Honor. 
(18( THE COllRT: i compared it with your othe; 
(10) one. It's diff~rent. It's shoner. One of those is a 
(201 different n\!mber of pages. 
(21) MR. O'BARRY: I bet it is. I objected to that 
:'221 one. I'm no~ going to waste your ~e reading it. r 

.....,1(23) would just introduce the one I wrot~ to you - I have 
(24) given to you. 
(25) THE COURT: But the other one is - there's two 

(1) we have. 
(2) MR. O'BARRY: It's been -

~) THE COURT: Orie of them talked about Bogie and 
(4) Bacall.The ot~er one talks about Luther and Buck. So 
(~ they may not be exactly the same document. 
(61 MR. O'BARRY: I see. 
171 THE COURT: That one is shorter, your one. 
(8) MR. O'BAR~Y: I object to this one. 
I9J . ,THE COUR~: Did you write that one? 

(10) MR. O'BARRY: I don't know. I don't think I 
(") did because I didn't write for Bogie and Bacall. I only 
(12) wrote it for the Navy dolphins. I'm not sure - we had a 
(13) lot of stuff g~ing on here that was very mysterious, and 
(") this could be one of them. Who knows what this is. 1 
(15) object to this one. 
(1') THE COURT: All right. You question the 
(17) authenticity of that document. 
(18) MR. O'BARRY: It would take me a long time to 
(19) really Study it., 
(20) THE COURt I'm going to reserve the mling on 
(21) that one. I'm going to look at the record on that. 
(22) That one is th~ protocol,Number 35; is that correct? 
(23) THE CLERK: Correct. 
(24) MR, LA BIS!i0NNIERE:Your Honor, if we could 
(25) briefly be hea~d on that. I recall the testimony of 
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(1) Naomi Rose. indicated that she had received that by fax 
(2) transmission from Mr. O'Barry.And we didn't introduce 
(3) it at the time, but we do have the fax cover page that 
(4) accompanied that fax transmission with Mr. O'Barry's , , 

(5) signature on it. If that would prove helpful in terms 
(') of resolving any other, you know, concerns that you may 
171 have as to its ~liabiJjty. 
(8( THE COURT: I'm going to reserve right now. 
(OJ Maybe this will resolve. 

(10) MR: O'BARRY: The pans you have highlighted 
(") in there is exactly like it is in here. That's tile only 
(12) important part, I suppose. So in the intereSt of time, 
(13) I will Jet it go.'j'm not bothered by it. I have no 
(") objection. . 
(1~ THE COURT: All right. Well, then I will 
(16) admit it. I would like to see the fax transmission then , 
(17) just to establish its authenticity. 

I 
(181 ,All right. Then there was a Iener from Mr. 
(19) Grandy to Mr. Schwindaman. 
(20) MR. GOOD: !your Honor, this letter is 
(21) egregious. 
(22) THE COURT: Who is Mr. Grandy? 
(23J MR. GOOD: It was actually wrinen by Naomi 
(24) Rose. She admitted that on the stand, said it was 
.J . 

(25) signed by John Grandy. But it was written by Grandy. 
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[1] THE COURT: He is the head of the Humane 

[2] Society? 
[3] MR GOOD: Right, He was her boss, She" 
[4] wasn't on site,Nobody she was talking to was cin site, 

[~ THE COURT: This was the one where ttiey 
[6J withdraw their interest or their involvement}n the 

[7] Sugarloaf Dolphin Project; is that right? 
[8] MR, GOOD: More than that, Your Honor, This 

[9] is the one where they actually say the dolphins should ' 

[10] be confiscated, 
[11] THE COURT: I will have to look at that then, 
[12] MR. GOOD: And n'obody .:.. 

]13] THE COURT: She is the one who wrote that 

[,.[ letter she testified to. 
]1~ MR. GOOD: She wrote the lener, but it's 
[16] signed by John Grandy. 
[17] THE COURT: Again, that's pretty a~thentic if 
[18] she wrote it. She testified to that, What the content, 
[19] of it is is another maner as I said before.But the 
[20] authenticity of the letter is what I'm really concerned 
~1[ about and its relevance, It's certainly relevant, but ' 
[221 whether or not it's true is a matter that will have to 

[23] be decided, 
~4] MR. GOOD: She agreed she wasn't on site. On 
[25] the stand she also admitted she wrote it in response to 
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(1) phone calls from Rick Trout, Russ Rector and Rick Spill 
(2) among other people. So these are people that were off 
(3) site at the time and openly working to get the dolphins 
~) away from the sanctuary and for th,emselves. She was 
[~ afftliated with those people when she wrote it. 
(6) THE COURT: Okay. , 
[7] MR GOOD: So it has to be taken in'that 

18[ respect. 
[9] THE COURT: All right. I understand. That's 

(10) 36. That will be admitted in. 
(11) All right. Now the Sugarloaf Dolphin Mission 
(12) Statement is 37.And the minutes then - now there's a 
(13) series of minutes. These were the minutes of the board 
(14) of directors of the Sugarloaf Dolphin Sanctuary for June 

(15) 23rd and then July 3rd, 1995.These were the 
(16) contentious matters that ultimately resul!ed in a suit 
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[1] if it is then it's certainly an authentic document. 

~] MR, GOOD: I already offered that. I was 
[3] going to deai with these things now. 
~) 'THE COURT: Okay. 

[~ MR. ~OOD: I ntight actually - I'm going to 
I') talk about this situation a little bit in the future. 
[7] THE COURT: Okay. 

(8) MR.GOOD: But I just want to say that three 
[9) of them - one of them is in Brigantine, New Jersey; one 

(10) of them is in Washington; one of them is in San 
(11) Francisco at the time. So they were all miles and ntiles 
[1~ away from the project and had never set foot on the 
(13) project as board members. So they were off site. 

[") MR. O'BARRY: I also object to this document 
(15) which I know was written by Rick Spill, signed by Rick 
(18) Spill.And I question his legitimacy. 
117] THE COURT: All right. Well, are they the 
[18J members of the board of directors? I ~ean, were you on 
[19] the board of directors at the time?, 
[2OJ MR. O'BARRY: Yes, sir. 
~1) THE COURT: Were you at that meeting? 
~2) MR O'BARRY: !'I0.They did this over - We 
(23) were on site here, he and I, ~ealing with - They were 
[24J never there. They never came there. 
~5) MRGOOD: These were all done by phone. 

Pago 941'-

(1) MR. O:BARRY: This is aU done by phone, Rick 
~; Spill orchestrating and having these other two guys' 

(3) signing it on what he wrote. 
(4) THE COURT: It ntight be wise in your testimony 
(5) later to discuss how 'this 'lioard, of directors was put 

(6) t,?gether to begin with. . 
[7] MR. GOOD: I will discuss that,Your Honor. 
18) THE COURT: All right. 
~) MR. GOOD: This was crafted by Rick Spill and' 

[10] just endorsed by the other two gentlemen. The other two , 
(11) gentlemen, one of them was here but he didn't actually 

" ' 

1'~ write these. It was actually written by Rick Spill. 
)13) MR. O'BARRY: Mark Berman has never seen the 
(14) dolphins, never saw them. He still hasn't seen them. 
(15) They just put hU;; on there. They do ';'hatever Spill 

(16) tells them to do. 
(17) between the parties and then a settlement of it which is 

(18) Number 40. 

,[17] THE COURT: That's for the two, 38 and 39. 
118) Then 40 i~' a settle;"ent offer between the 

[19] MR GOOD: Again, Your Honor, very clearly the 
[2OJ three people that wrote these ntinutes, Bob Schoelkopf 
~1) was in Brigantine, New Jersey at the time, had never 
~~ been to the sanctuary asa boardmemberto my knowledge. 

[23] THE COURT: Mr. Good, that may be true; and 
~41 you can make those commehts. But the fact of the maner 
[23] is the resolution of the board of directors of the SDS 

[is] board of din:cto~ litigation; and that involved the 
~O) settlement of where the dolphins were to go, I 'guess. 

~1) Those wi!! be adntitted. ' 
[22J Now we have got a series of photos. Forty-one 
~3) and forty-two are the photos of the Sugarloaf Dolp'hin 
~4) Sanctuary, one of the front lagoon, then the other .one 
[2~ is the side. 
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(1J MR. O'BARRY: Okay. Let me take a look at , (1) THE eOURT:,That was 41 and 42.Then 42-A is 
(2J that for a moment because which is photo 41? That photo 

J , • • • (2) a hand-drawn chan of the lagoon. 
~ ~(is identifk~ as Sugarloaf Dolphin Sanctuary front 

(4J lagoon, and, I take issue with that. That is ~ 
(5J photograpl) of the Sugarloaf Motel. 
(6J THE COURT: When you say front -
(7J _ MR. O'BARRY: The lagoon I wOrlced with the 
(8J dolphins isla hidden place where there's no people. 
(9J It's all natufal.There'S nothingb~i trees and " . 

(1~ camoufJag~ that I work from. 
(11J THE COURT: What's the name of the body of , .. 
(12] wattr -:- .~ ' ,," ' 

(13J MR. O'B~RRY: That'S in that photograph. . 
(14J That's the sanctuary right there. This is not the. 

(IS] sanctuary. ~. . , 
/16) THE COURT: Okay. Counsel, do you have any 
(17] objection t6 changing the title of that to Sugarloaf 

1 ., 
(18J Dolphin Motel? 
(191 MR. O'B~RRY: JUSt Sugarloaf Motel, Sugarloaf 
(2QJ Lodge it's Called. . , . . 
(21) MR. GOOD: Your Honor, the property belongs to 
(22J my family. It was all the Dolphin Sanctuary. 
(23J THE COURT: It was aU the Dolphin Sanctuary. 
(24J MR. GoqO: I'm not going to give Mr.O'Barry . 
(25) the right t~ name different pans of my property as he 

(3) , " That WOUld. have been what you call the 

(41 sanctuary, Mr. O'Barry; is that right? 
ISJ MR. O'BARRY: You can't tell by that drawing. . ', ' 

16J MR. GOOD: It's a very bad drawing,Your 

I7J Honor. , 
(BJ THE COURT;. All right. To the extent that it 

[OJ 

)1~ MR. O'BARRY: Who drew this? 
I11J THE COURT: We will call it a rough sketch. 
1'2) MR. GOOD: Very rough. 
113J THE eOURTiyery rough.We .wiU call it a 

J14) very rough sk~ch. , 
I15J MR. O'BAR.~r= Do you remember,we placed Buck 
118) then Luther an'd Jake, Bogie and Bacall? Yes, that 
11'1 reallycorres~'~ds with Photograph Number42 which shows 
I") a lagoon sepaTilted.You can',! see the motel from the 
ltD] lagoon. It's covered in trees, and it's very 0?ltural. 
120) And there are no people allowed back there. It's a 
(21) perfect place to do this, .~nd we should have stayed 
(22) there. And that's it. . 
(23) THE COURT: All right. That will be admitted 

[24J then. . 
(2SJ All right. NQw we have the yjdeo; Chris 
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(1) wishes to. r . 
(2J MR. O'BARRY: This photo is not a permitted 
~J dolphin fa~iJjry.And I think the record 'fromAPHIS 
~) will reflect~that that bciJiry right there is the 
(51 ·sanctuary.And once Lloyd let them into this place, r . . 
(6) they came to the motel. 
(7J THE CO~RT: Okay. I'm going to have to look 

/8) at that; ; , 
~J MR. O'BARRY: That's the sanctuary, and this , 

(1~ is the motel. They are very different. This is not 
" . 

(11J permitted ~xcept for one dolphin Sugar who is a pre-act 
[12] animal. , 
(13) THE COYRT: All right. I underStand.There's. 
('41 no question in terms of what it is. It's a hotel with 
(15) the body of water in front of it. 
(16) MR. O'BARRY: It's identified as property. 
(17] THE COVRT: There's an issue as to"what 
pa) constitutes1a sanctuary.l undersrand. 

1 
110] MR. GoqO: I don't mind having Mr.O'Barry 
(201 notate this,\where he woded while he was.there: I 
(21) mean, he did wod in the back canal. 
(22J THE COVRT: The second one is the marina? 

__ • (23) MR. GOOD: The second one is a secluded 
(24J canal. But :ill of it including Sugar's pOOl was the 
(25) Dolphin Sa~ctuary in my opinion. 

. ~ 

11) Schulz yjdeo. :, 
I2J MR. GOOD: ,ChriS Jarvis. 
I3J THE COURT, Refresh my recollection, counsel. 
{O) What yjdeo is Number 43? ., 
IS) MR. HOGAN: Your Honor, that's the videotape 
16) footage of Mr. ;Good.And I belie;;e the testimony 
I7J referred to Jetfy, the handyman,'or somebody like that
J8) feeding the dolphins from kayaks. 

~ .' . 
I9J THE eouAl;: Oh, yes. 

110J MR. HOGAN_: That footage included a little bit 

I11J of that back lalloon area that Mr. O'Barry is referring 
112] to as a sanct"'!ry .the day after the release as well. 
J"J THE eOUR~: AU right .. That's the video. 
114) MR. GOOD: I will talk about that when I go 
(15J over the witnesses' testimony, Your Honor, in my 
(16] testimony. J 

117] THE COURT: All right. That will be 
118) admitted. f, 
119J ·Now this neXt one is a contentious matter, and 
{2OJ I thought ai?<>~t that a little bit. Really it's the . 
(21) Number44, tlie one by Paula Flanagan.)ohn has reminded 
(22) me that in so~e states, for example, the State of 

. (23) Maryland it is illegal to tape a conversation not only 
(24) on the teleph<?ne but also in the presence of an 
{25J individual without their knowledge. I don't know what 
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(1] the local law is here in Florida. But I am going to 
(2] take this video under advisement because I am not sure. 
(3J really - I don't know really how much probative value it 
(4J has to begin with. But secondly, I'm not sure whether I 
J5] am going to admit it or Dot.And I want to look at the 
(6] law in that regard. 
(7J MR. O'BARRY: As far as I am concerned, Your 
(BJ Honor, I have no problem with it. I am offended by it. 
[9J 1 think it's abusive, intrusive, rude, inconsiderate. 

(lOJ But I don't say anything that I don't say - I speak 
(11J publicly like this all the time. So it's not: I h'ave 
(12] nothing to hide so you can use it if you want. 
(1~ THE COURT: Okay. Well, I goithe same 
(14J impression by listening to it it dido't have anything in 
(15] it that adds anything or detracts anYthing in the case. 
(16] I'm going to reserve it at this pOini. 
(17] MR. LA BISSONNIERE: Your Honor, would you 
(16] like any briefing on that on the Agency's part? 
(19] THE COURT: Not now. 
(2OJ MR. LA BISSONNIERE:All right. 

(21] 

(22] 

[23J 

THE COURT: Later.You can do that later. 
MR. LA BISSONNIERE:That's rme. 
THE COURT: Next series of documents are 
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(lJ The next one was the NOAA charts of the Key 
(2J West area, and that was the chart that the agent pointed 
(3J out where he saw the dolphins in the marina as I 
(4J recall. Why don't you hold it up so everybody can see 
(5J it. That was Agent Fuss's markings. 
(6J Okay. No objection. It will be admitted .. 
(7J All right. Then we have a series of photos; 
(8J one of the Sunset Marina, Number 48, and Number 49 of 
(9] the Boca Chica sub-pits. Those will be admitted. 

(10J All right. Now 50 is the application and 
(llJ affidavit for seizure warrant. And then 51 is the 
(12J warrant itself, and then 52 is the consent to decision . 
(13J and order. These were the ones in connection with APHIS 
(14J and the Department of Agriculture in which they seized 
(15J the dolphin who remained at the Sugarloaf Dolphin 
(16] Facility. 
(17] MR. O'BARRY: Could I see the dates of that? 
(lBJ THE COURT: Certainly. 
(19J MR. O'BARRY: It's dated June 6th,1996.I 
(20J want to make it clear I resigned long before this from 
(21J the Sugarloaf Dolphin Sanctuary. 
(22J THE COURT: All right. They will be admitted, 
(23] 51 and 52. 

\. 

(24J submitted in the questioning of Mr. Mac Fuss. First, (24J Now the next witness was Dana Carnegie, and /. 
(2SJ there was the release video. That's 45.That's pretty (2SJ sh~marked on the chart that is the NOAA Chart Number, 
~~~~~~~==~~~~---I 
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(lJ 11450 where the other dolphin Luther was picked up in (lJ straightforward. Any question about that? . 

(2J MR. O'BARRY: Questions his legality. They 
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(3J asked him if he had a search warrant, and he said no. 
]4J They took it away from them anyway. These were two 
(5J French men in a strange land: He intimidated them and 
(6J took that tape away from them. I watched that. They 
(7J did that. And these are two guys that are in a foreign 
[8J country, and they are about to leave the country, and he 

(6J - I question the legality. . 
(lOJ THE COURT: Whether or not he properly seized 

[11) it? 
(12J MR. O'BARRY: What you saw is accurate.You 
(13J saw us putting them in the water, and that's why I 
(14J question their method of obtaining ic He dido't give 

(15] it to him. 
(16] THE COURT: All right. I'm going toreserve 

(17] that. 
(lBJ Now we have a series of NOAA charts, 46 and 
(19] 47. One ofthem was seized from Robert Dumouchel.That 
(2OJ was the captain, as you may recall, who chartered ihe 
(21] boat. And that was the chart that wasiaken from the. 
(22J captain ~howing where the ilolphins were released. Any 

(22] objection? 
(24J MR. O'BARRY: No,Judge. 
(25] THE COURT: It will be admitted. 

(2J the Middle Keys. 
(3J MR. GOOD: Actually,Your Honor, that seizure' 
(4J warrant was signed June 6th.And the dolphin was seized 
(~ June 7th. There was no due process served on that. I 
(6] never had a chance to investigate it and realized the 
(7J APHIS and National Marine Fisheries is supposed to give 
(B] you due warning and due notification in something as 
19] drastic and as serious as dolphin confiscation - I think 

(10] that probably the first dolphin confiscation to ever 
(11] take place in this country. And you should look at it 
(12] as an administrative law judge and look at it and 
(13] perhaps decide foryourseIfwhetheror not there was due 
(14] process served. 
(15] THE COURT: All right. That could be 
(16] addressed. I would like to hear the Agency's comments 
(17] on that in your closings. Okay. That was the chart 
("] that we were dealing with here with respect to Luther, 
(19] 53. That will be admitted: 
(2OJ The neXt videotape was the one that Mr. 
(21] Sullivan described, and that is follOwing the dolphin 
(22J into the - well,.the efforts they made to capture the \.. 
[23] dolphin but <vere unsuccessful on that day.All right. 
(24] That will be admitted. 
(25] Now then we have the veterinary records of 
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[') Luther from Dr. Van Bonn. These were his comments, that [') Sugarloaf Dolp"in Sanctuary tax forms. 
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( [2) is, his professional opinion at the time. That is with 
\..../ (3) respect to Luther.That's 55.' 

~) Now 56, 57, 58, 59 are all pictures of 
[5] Luther. Fifty-six was the full body. Fifty-seven was' 
[6) the laceration and the close-up, fifty-eight the freeze 
(7) brand and ilien the healed laceration. We have all been 
[a) through those pictures. Okay. These will be admitted. 
~I Now th'e veterinary records for Buck, that's 

I'~ 60.Then Buck's photographs which go 61 through 65,and 
[ •• ) those incl~de basically the same, the full body, the 
['~ peanut head, the vertebral processes, laceration and' 
[131 freeze brand. Those will be admitted. 
["1 Now we had Dr. Bossart testify. And he gave 
[151 his veterinary report that is of the date after the 
['61 recapture ofthe dolphins on June 14th, I 996.That was 
['~ the veteri.iary report. That will be admitted. 
[181 Then fmally, the last rwo are Dr. Wells 
[19) testified. And his academic background and his 
(20] experience. his Curriculum Vitae, the course of his life 
[2'1 set out there, then that's 67. 
~ Then the last documents to be submitted by the 
[231 Agency was the penalry schedule. Okay. Sixry-eight. 
(24) Now it's noontime, so why don't we take a 

( -. [25] break now,and then when we come back we will begin with 
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['1 the Respondents' case. 
[2) MR. O'BARRY: There's a couple of witnesses, 
[31 Your Honor, that have been waiting out here, Shaney 
~I Frey. I asked her to show up around ten o'clock. 
[5) THE COURT: You want her to testify now? 
[6J MR. O'BARRY: I do. It will be very quick. 
(7) THE COURT: AU right. 
[81 MR. O'BARRY: Then Kathleen Brooks. She will 
[81 be here at one o'clock. 

['OJ MR. GOOD: Your Honor, I would like to have 
[11i lunch now, and do this afterwards. 
['~ THE COURT: Well, let's try to accommodate a 
[.31 witness who is here. 
["1 MR. GOOD: She is a witness that's waiting? 
[151 MR. O'BARRY:Just to get Shaney Frey out of 
['~ the way then go to lunch at one o'clock if I may 
['~ suggest.At):OO or 1:30 Ms. Brooks will be here. 
[.81 THE COURT: Let's do that then. Why don't you 
[.OJ get her. , 
[201 I have not taken up the exhibits - you 
[2'1 submitted A, B, C and D we have up here. We will take 
~ them up next. 

[2) THE COURT: We will take that up next. 
[31 Please come forward, Ma'am. If you will come' 
~I right up here, !hen I will swear you in.Just stand and 
[51 raise your right hand. 
[6J (Whereupo,n, Shaney Frey, having been first 
(7) duly sworn by the Judge, was examined and testified as 
[8] follows.) 
[8] THE COURT: Okay. Please come forward. You 

['01 are going to have to use the mike. , 
[") MR. O'BARRY: Your Honor, I wonder if I could 
[12) borrow from the National Marine Fisheries Service the 
[13) photograph of the Sugarloaf Dolphin Sanctuary to 
[141 familiarize -
[151 THE COURT: Certainly. 
[1~ MR_ HOGAN: Your Honor, if he is referring to 
[1~ the sanctuary as he knows it we do not have a blowup of 
[181 that one. We only have a blowup ofthe area that he 
[10) refers to as th~ sanctuary in front. 
[201 THE COURl': Why don't you put that up there. 
[211 MR. O'BARRY: I can hold it. She can just 
~ look at it now. 
(23) THE COURT: Let's just ask the woman her name 
[2'1 and her address which would be proper. 
[25] Would yo'; give us your name, please. 
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[1) THE WITNESS: Yes, Shaney Frey. 
(2) THE COURl': Would you spell that for us, 
131 please. 
~) THE WITNESS: It's S-H-A-N-E-Y, F-R-E-Y. 

, I 

[5) DIRECT EXAMINATION 
[~ BY MR_ O'BARRY: 
(7) a: And Ms. Frey, you are a writer? 

" [8] A: Yes. 
~) a: And I observed you at Sugarloaf -I was there , 

[1OJ for about 18 months, and I noticed you were there the 
[") whole time and even afterwards. Why were you there? 
['2) A: I had spoken with lloyd Good when I learned 
[13) that the sanctuary was going to open and asked him if I 
[ •• ) could have access so I would like to write a book about 
[15] the sanctuary from beginning to the first release and 
['6) donat~ the roYalties to the sanctuary. So he agreed 
['~ that I could have access. 
['8] a: Okay. And are you familiar with a board of 
['0) director of the sanctuary by the name of Kathleen 
[2OJ Brooks? 
[2') A: Yes. 
~ a: Who is she? 

-.,.,../(23) MR. GOOD: I have many more, Your Honor, which 
(24) the attorneys have aU seen now. I also have the 

. (23) A: She is my daughter. 

[2S] completio,! of my financial interrogatories. I got the 
(24) a: Okay. So not only were you at the sanctuary 
[25] taking notes and observing for your boOk, but you had ,. 
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[lJ intimate details of behind the scenes and'what's i-eally 
. ' 

[lJ channel and came into the Sugarloaf Marina? 
Page 956 

[2J going on because your daughter is right there with you? 
[3J A: Correct, 
[4J Q: All riSJ,t.This I identify as the Sugarloaf 
(SJ Lodge, and I identify this back here which we don't have 
[6J a photograph of - I wish we did because it's quite 
[7] beautiful -
[8J THE COURT: Isn't there another photograph of 

[9J that? 
[10] MR. O'BARRY: There's no photograph: t, 

[11] actually, in this courtroom there is n"o video o~ any 
[12] pictures other than that very bad drawing of the 

[13J Sugarloaf Dolphin Sanctuary. 
[14J MR. HOGAN: Your Honor, Mr. O'Barry is -

,[lSJ misstating the evidence. It has been entered into the 
[16] record. Exhibit 42 is an 8-by-12 picture of the back 
[17] lagoon.We have evidence with Ms.Jarvis that showed 
[18J the back lagoon as well. 
[19] MR. O'BARRY: I am sorry. I don't mean to-
[2OJ this doesn't really show the sanctuary. It's back, 
[21] here. This is where it is.This'is just"the front"of 
(22] it. I wish we did have a good photograph of it because 
(23] it is really quite incredible. 
[24J THE COURT: Look at this photograph here. 
[25] Will this help you? 
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[lJ MR. O'BARRY: Well, this doesn't show it to 
[2J me, nO. It shows you the beginning of it; but when you 
[3J get back there it's covered with trees, these enormous 
[4[ casuatina trees.And it protects the dolphins from 
[SJ seeing any buildings, any people. Nobody is allowed 
[6J back there.And Shaney watched us -watched me do what 
[7] I do back there which is follow the protocol. . 

[8J BY MR. O'BARRY: 

[9J • Q: And I would like to ask her did you ever see 
[10J me catching fish with.a fish line and taking the fish 
[11J off and feedirig it to the dolphinS? 
[12] A: No., 
[13J Q: No. 
[14[ Did you ever see me anywhere around this motel 
[lSJ with the rock-and-roll band playing and dolphins doing a 
[16] show here for the people at the tiki bar? 

[17] A: No. 
[t6] Q: Did you see me back here in the lagoon hiding 
[191 behind camouflage throwing fish fioffi the sky, live fish 
[2OJ to the dolphins? 
[21] A: I did, I believe, yes. 
(22] Q: Yeah. That's the way it's done, and that's 

(23J what I was doing. 
[241 Do you remember when somebody let the dolphinS 
[25] out of the Sugarloaf Sanctuary and they swam out this 

[2J A: Yes. ' 

[3J Q: And I called the National Marine Fisheries 
[4J Service, and I called APHIS. And your daughter called 
[5] them;'and we asked them for help"SOS, emergency. Did 
[6] they come and help us? ' 
[7] A: No. 

[8] Q: Do you remember when they we;e released six . . 
[9] miles offshore, and they came ashore, to the Sunset 

[1OJ Marioa and Rick Trout called the authorities? Did they 
[11J show up? 
[12] A: I was not there at that time. 
[13] Q: You were not there? 

[14J A: No. 
[lSJ Q: That's right. You had left. 
[16J Okay. So you got to know'the dolphins pretty 
[17] intimately? ' , , , 

[18J A: Yes, 
[19] Q: You saw the records, the logbooks we kept, the 
[20] fe~d;ng logs, everythilig -
[21J A: Yes. 
(22] Q: - for this book you were going to write or you 
[23] are writin8? , , . ' 
[24J Do you know the dolphin Buck? 
[2S[ A: Yes. 
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[1] Q: Did you go and see Buck after he swam seven 
[2] miles following a boat! which a sick dolphin can do I 
[3J might add, and was brought into the Dolphin Riding 
[4] Center - the Dolphin Research Center in Marathon? 
[5] A: Yes, I did. . ' 
[6J Q: Tell me about that experience. Did you' 
[7] interview anybody there? Tell me about that experience, 
[8] please. 
[9] A: Yes, I did. I spoke with Rita Erwin. 

'. 
[10] Q: Who is she? 
[11J A: She is a special projects manager. I don't' 
[12] remember her title exactly. 
[13] 

{1~1 

(1S) 

(16) 

[17] 

[16] 

Q: Is she in this room? 
A: Yes, she is. 
Q: Okay. Can you identify her, please. 
A: She is - there is Rita (indicating). 
THE COURT: What is her name, Ma'am, again? 
THE WITNESS: Rita Erwin. 

[19] THE COURT: Okay. Let the record show that 
[20] Ms. Erwin just stood up. 

BY MR. O'BARRY: [21] 

[22] Q: Just tell us briefly how that interview went 
[23[ for your book, 
[24J A: After Buck was taken into the Dolphin Research 
[2S] Center, the press releases that were coming out were. 

\.. 
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(1) from Natiohal Marine Fisheries Service saying that he (1) A: Perhaps not· no, it is further away. And it 

I2l was critically ill, near death, badly injured.And I (21 is quite seclud~d . It is very wooded alIaround.Yo~ 
...,.; (3) was very ~orried. I am very fond of Buck. And he is 13) cannot see the road.You cannot hear anything. 

I') just a young kid dolphin. He doesn't know why what 's I') Q: Isn't it true there's an access road going to 
(5) happening !to him is happening to him. And I wanted to IS) the airpon alm~st probably thiny yards, twenty yards 
I~ see for myself if he was going to be okay. So I had (6) from the fence' line of this back lagoon? , 
[7) gone Ihere~the previous day just 10 take the tour and go [7) A: Again, there's a wooded area between the 
18) see him and satisfy myself or nOI, however it turned 181 sanctuary and the road to the airpon. 
[9) out. And I ~ouldn't see him, so I went back and ~I Q: How deep would you say those woods were, 

(10) requested in inlerview and told Ihem who I was and was 110) Ma'am? 

1"1 taken back:by Rita Erwin who very graciously took me I") A: I'm not v~ry good al _ 
1'2) back to sed Buck.And he didn't appear to be in 112) Q: Thank yo·u. 

113) critical co~dition to me. He, in faCt, I think, 113) You say thaI ~hen you saw Buck on this 
(14) recognized'myvoiceand swam over and kepI swimming over I") interview, can you tell me when that happened in 
1'5] and lookin~ up at me .And alllhe time that Rita Erwin I") relation to when Buck was captured? 
[161 and I were:lalking he stayed pretty close. He kept I'~ A: I saw Buck on June 8. 
117) coming aniund and around. And the only injury I could 117) Q: And how; about a brief qualification OfyOUT 

118) see was Ihe one cut. He did nOI appear 10 be dehydraled 118) expertise in dolphin well·being or health assessmenl, 
119) to a critical point. He was not much thinner than he 119) your ability to assess if this animal is not dehydrated? 
1201 had been the last time I had seen him. Buck was nOt a (20) A: Well, I s~nt two years in fairly close 
12') big fal dOI~hin . He's a small dolphin. (2') COntact with ail of the dolphins at the sanctuary, but 
[22) And I h~d a conversation with Rita Erwin, and [22) most panicularly Buck because Buck was the one that my 
(23) I was asking how he came to be at Dolphin Research (23) daughter cared fo r. So I had a lot of information about 
12-'1 Center because I knew they were looking for him. And I '[2') Buck. Previously before I staned going' before the 

~[2S",-)~t~h~o~ugh~t:.:i::.t-,{w:.::::s..:a:.:s::l::ra:.:n;g:::e..:c:::o::in::c=i::d-=e..:n:.ce:..::th=a..:l..:h::~..:h..:a::cd:.!.:ju-=s:..t ___ 125) sanctuary opened, J had spent three years _ 
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1') swum righf up into the place thaI was looking for him. 
I2l And I kne~ that luther had been captured by using a 
13) pinger. I k~ew Ihat Jake had been captured by using a 
~) pinger. So I, asked her if a pinger had been used. And 
15] she said sh" knew there was one in Ihe boat. But he , 
[~ would not go into the enclosure. And Ihey finally had 
[7) to send Te~esa, a female dolphin, oullO take him back 
[8) into the enclosure. , 
~) MR. O'B~RRY: I have one more queslion. II's 

[1 0) very important and escapes my mind . I wonder if I can 
I11J say I am firlished if anybody else wants 10 cross·examine 
(12) the witness. Maybe it will come back to me. 
I") THE COl!RT: Let me ask Mr. Good. Do you have 
I") any questions you would like 10 ask of Ihis witness, Mr. , 
115) Good? , 
116) MR. GOOD: NO,Your Honor. 

I 

[17) THE COURT: Mr. Hogan . 
• 

118) MR. HOGAN:Just a few questions, Your Honor , 
1' 9) CROSS EX¥tINATION 
(20) BY MR. HOGAN: 
12') Q: Ms. Fiey, isn't il true thaI the so·called , 
[22) secluded lagoon located at Sugarloaf Dolphin Sanctuary, 

~(23) the side ~rb Mr. O'Barry refers to it as a lagoon, is 
12') no funher away from the main thoroughfare in Ihe Keys 
125) Roule One ,than the length of this counroom? 
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11) Is he Iislening 10 me? 
(2) Q: I am listening, Ma'am, yes. 
~) A: I spent three years -
~) THE COURT: Mr. Hogan, let 'S listen 10 the 
IS) Witness. Go al\ead, Ma'am. 
16) THE WITNESS: Thank you,Judge. 
[7) I spent three years researching a book and 
18) consulling with Chris Blankenship about dolphins in Key 
(9) largo on Ihe Atlantic bottlenose dolphin. So I had 

110) gained quile a :bil of knowledge . In facl, I wrole a 
111) book which J am now seeking a publisher for il. That's 
112) the extent of my expertise. 
1131 THE COURT: You are going to have quile an 

'''I interesting book on Sugarloaf Dolphin Sanctuary J would 
115] expect. 
116) THE WITNESS: I believe so. 
117) THE COURT: Go ahead. 

1'8) MR. HOGAN: Your Honor, I bave no funher 
[1&] questions Oft~is witness. 
(20) THE COURT: Mr. O'Barry, did you have anOlher 
(21] question?, I 

[22) MR. O'BARRY: No, sir.] will leI it go. I 

(23) can't remember what it waS. As SOon as she walks Out

[2') boom, the light bulb will go off. 
(2S) THE COURT: All right. Well, thank you very 
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(1( much,Ma'am.We will watch foryouibook. 
(2J THE WITNESS: Thailk you. Mayl stay in the 
(3) counroom? 
14] THE COURT: You ceminly may, yes. 
(5] MR. O'BARRY: Your Honoi, I requested 
(~ yesterday and I talked to the coun clerk to summon the 
[7] owner of the Sunset Marina for a brief -
('] Did you contact him, sir? Or should I caU 
(~ him during lunch hour or something? 

('0] THE COURT: Sure. 
(11] Let's take a break now. It's a little. past 
('~ quaner past, so we will take an hour and fifteen 
('3] minutes. Let'S begin at twO o'clock. 
(1.) We are in recess. 
(15] Wait. I have got my time wrong here. We will 
('~ begin again at 1:30. . 
(17] (Whereupon, a lunch recess was taken 
I"] from 12:20 to 1:30 o'clock P.M.) . 

I'" 
(2Ol 

(2'1 

~ 

(23] 

(24] 

(25] 
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[I) THE COURT: Okay, We wiu go on the record. 
f2J It 's about twenty minut~s of two now. 
1>] I would like to kind of set out the program 
(4) for this afternoon here, The Government has finished 
[5) its case. The documents have been marked, and rulings 
[6) have been made. Those documents with the exceptions of 
[7) the ones that I reserved are admitted, 
[') Okay. Now Mr. O'Barry, I would like to know 
(9) exactly what you would like to do. Then Mr, Good, I 

[10) would like to ask you the same question. 
[Ill MR. O'BARRY: In the interest of time, I would 
[12) like to speed up the process. And Ihave eliminated one 
[t3] of the witnesses who would take some time getting in, 
[") Mr, Goldenmeyer, who owns the mariIia. Kathleen Brooks 
{t5] who is a veterinary assistant to Dr. Cruz is involved in 
(t6] an emergency with an animal right now, so she can't make 
(17) it. I am through with witnesses. All I have left is to 

["] show this video of a release that I did before the one 
[1OJ that· before the Sugarloaf release. And it will take 
(20) ten minutes, and J will enter that into the record. 
(21) THE COURT: Okay,And first let me just ask 
~ Mr, Good. Mr, Good, how do you wish to proceed? 
(23) MR. GOOD: Your Honor, I'm going to Mt go 
(241 overthe testimony and the cross examinations and review 
[25] the reasons for my questions, And I'm also going to try 
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. )11 and tell my, version of the sanctuary story historically . " 

\' )2) through that process. 
I '0 . 
~ (3) THE CO~RT: Okay. 

141 MR. GOOD: And probably enter in a few pieces ' 
~ . . 

151 of evidence at that time. ' , 
.: •. I " 

16] THE COlJRT: Okay. . 
o. 

[7] MR. GOOD: Then I am going to outline the USDA 

18) APHIS hO"\ they engineered a confiscation ai the 

19) sanctuary. ! 
110) THE COURT: Okay. , 
1111 MR. GOOD: The majority of the Agency's case 
112] it seems to:me at the onset of the hearing'was trying 'to 

1\3) JUStify thei~ confiscation of the do)phins.And I'm 
114) going to piove tim the dolphins were healthy and happy , , 

1"1 and flOe when they were confiscated through that. Then 
116] after that I lwouid like to present the sanciuary's , " . . 
117) methodology for the open·waterwork and the releasing of 

1"1 the dolphins. 
~. ' . . . 

1'9) THE COURT: Okay. _. .. , , 
(20) MR. 'GOOD: And at that point, I will probably " , 
121) stop and answer any questions that you might have. , 
1221 THE COURT: All right. I do have some , . 
~31 questions. And I have some questions for you, Mr. ' 
[24} O'Barry. Do you intend to testify? \ . 

• 
~51 MR. O'BARRY: Testify? 

, 
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1'1 THE COIJRT: Yeah. You have the right to 
[21 testify or you cannot testify, whichever you want t6 do. · 
[31 MR. O'BARRY:)ust a closing statement. I'm . 
I~) basically t~rough,1 think except for: what th'e'y do 
(S) call it, closing arg1.Unent? Is that what you a~ :( . . ' l 

1'1 speaking ol?You say testify. I don't kilOW what ' 
[7] testify mea~s. ' ' 

181 THE COURT: Well, in other words, you take the , ' 

(91 stand under oath. ' . ' , . . 
1'01 MR. O'BARRY: I don't think that will serve 

i 
1"1 any pu~ose. 
1'2] THE CO(iRT: AU right. WeU, then iei's 
1'31 begin. We will begin with your video then. 

, " 

t '_ . 
1141 MR. LA BISSONNIERE: Your Honor, could I be 

~ . , . 
. [151 heard on s9mething? " 

1'6] THE COURT: Go ahead. 
1'7) MR, LA BISSONNIERE:)i.st for p\i~se of 

. , 

1"1 clarification, Mr. O'Barry has indicated thai he isn't 
1'9) going to ta~e the stand to !estify.And'l would like to ·, 
f201 know at this point in time whether the many statements ' 
12') that he has' made, in particular the statement that he 
[22] made du.u:;g his opening statement, whether or not they 

~ [231 qualify as ~dence for pu~ose of this case., ' 
[2') THE COURT: Well, you know,l suppose that s . 
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1'1 but still it is important.You have said a lot of 
I2J things, but they haven't been under oath or as a 
(3) witness. Now ;ou can adopt those if you wish by simply 

" 141 . I could swea~,you in.And you could say: I adopt 
151 those stateme';ts that I made, and those are true and 

101 accurate to the best of my abiliry - or something like 
[7] that. Then they would become facts of record. But tllen 

18) if you did that,lhen the Government would have an 
19) opponuniry tq1 cross-examine about those facts at the -

I'OIMR. O'BARRY: Right. ' 
\ 

1111 THE COURT,: Do you understand that? 
1'2] Now if you don't do that, well, then those are 
(13) statements bui1they are - you know, they don't rise to 

1141 the same level :~s actual established facts because facts 
1"1 have to be submitted under oath, basically. 
1'6] MR. O'BARRY: Then I wil!' leave it at tim 
1'7) because this has been a learning process for me. I was , . 
1181 seeing this whole issue from looking through a keyhole, 
1'01 if you will, anei'having listened to everybody, absorbed 
1201 aU of the inforination. I doubt if I would have made 
12'1 the exact sam~ opening statement. I simply read a 
[221 piece, as I say, that I wrote for a newspaper. 
123) THE COURT,: I have a question for you. And 
fZ4J you don't hav~ to answ~r this now. I just want you to 
1"1 think about thls. But if you would like to address it, 
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II) we will do it brer. 
121 Wbat puZzi:es me at this point in this 
131 proceeding is as folloWs: One, I have read 'your 

I"~ 

1<1 protoCOl, the one that you wrote that is tile tbicker one 
161 that was· that:l'm not sure we have even an exhibit ' 
[61 number for it, but we wilI.And a lot of those 
!7] principles thai you espouSe in that protocol were really 
18) not all that mJ'ch dissimilar from the testimony of Dr. 
10] Wells in termslofthe release.! think you even said 

I'OJ that a lot of those things are what you believe as well . , 
[111 too. ' ,i • • 

1121 Now what'!:mzzles me is in light of your 
1'31 letters to NMFS and to APHIS JUSt about a month before 

. ~I 

114] release occurred then your absence from on scene, I 
(16) don'~ quite l1n~erstand how you came back and were 
1"1 involved in thi:. release.That'sA.And then B, 
1'7) knowing thos~ were your prinCiples and knowing that 
1'81 something wa's really wrong by your own words then how 
I'OJ you thought that.'those : I mean, how you CQuid release 
(20) 'those dolphin~ knoWing that so'mething bad gone wrong. 
~'I somethingserlouslyhadgone wrong so much so that you. 
(22) I would think!, would be something that you would have 
[231 thought a few'times before about before you sought to 

'. 
[2') .enlist the aid of the federal government. Then you were 

f251 the problein. Let nte give you kind of a legal matter, 
I 

. {25] . involved in th~ release as we know. 
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I') MR. O'BARRY: Yeah. [1) was not a candidate to be released and Molly or any of 
[2) THE COURT: But it strikes me that there's [2) the others. The only two I identified were Luther and 
[3) something· this doesn't make a lot of sense. . [3) Buck to be released. I was sure they could make it in \.. 
[4) MR. O'BARRY: I know. Want me to explain it [41 MississippLAnd I was going to start the program all 

[5) now or later? [5) over again. It's all in the record there. We tried to 
I') THE COURT: Explain it now. I') do that. We got absolut~ly no cooperation from the 
[7) MR. O'BARRY: Okay.You have to understand [7) federal government to move them out of Sugarloaf. 
[8) the board of directors meeting and the lette~s to Ann [8) At the same time, the clock is ticking very 
~) Terbush and to Dale Schwindama'.l clearly indicate that i") fast. And I'm getting calls saying they are coming to 

['D) when the dolphins were turned over to the Dolphin ['D) get tbem tomorrow. And I had to make a decision. I 
1111 Project from the sanctuary our intention which is (11) m.ade the wrong decision.Thi~ was an act of 
[") clearly mapped out there was to take the dolphins back ['2) desperation. I know now they are going to come in a few 
[13) to Mississippi where they were originally captured and [13) days or even that day ?r in a few hours to take them 
[14) start this project all over again. In order to do that; [") away. I thought if I could get them out offshore many 
['5) we needed permits; we needed their help. They did' - [15) miles, release them, they at least had a chance· there 
['~ THE COURT: You lost me now. ["I was a fighting chance at freedom for those two.And 
[In MR. O'BARRY: All these government agencies [In tl,at's what I did. ' , 
[18) who give you permits to' tranSport them an~ build pens [18) THE COURT: But I don't understand that now 
[18) and all of this stuff.. . [18) because you said that you were notallowed on the 
[20) THE COURT: I wasn't sure' what you were [2Q) property or that you weren't -. 
[2') referring to, the Sugarloaf Dolphin Sanctuary or the [2') MR. O'BARRY: I was. 
[22) Government. '- , (22) THE COURT: - were not on the property 
[23) MR. O'BARRY: No. The idea was to get th,em (23) between the time that you wrote those letters and the 
[241 out of Sugarloaf. The plan was Sugarloaf, as far as I (24) time the dolphins were released. 

",[25=,-)~wa~s'.'c~0~n~c~e=-r~ne~d~a~t ~le::a~st~.:.:M~r.~Go:::::o:::d:..::ma=.!.y--=n=o::t--=a~grc:e::e:...Wl~·t::h:-__ (25) MR. O'BARRY: Uoyd let me back on the 
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['I that· but they were in harm's way there, and I wanted 
[2) to take them back to Mississippi where they were 
(3) captured. Kathieen Brooks and myself wanted to start 
[4) all over again. We found a location just a few miles 
[5) south called the Caribbean Village that had a lagoon. 
['I We spent a lot of money building a new facility very 
(7) q uietIy;and Dale Schwindaman on the telephone called m~ 
[8) on five or six telephone conversations saying be would 
[9) belp us do that because he wa,?ted them out of Sugarloaf 

[10) also, help us get to Mississippi. But be was lying. He 
[11) was actually already engaged in a confiscation. Because 
['2) I got a call from two people at NMFS ~nd one fromAPHlS 
[13) veterinarians who told me they are coming to get them., 
[14) I finally got them away from Sugarloaf, got them in the 
[15) name of the Dolphin Project.'And we were preparing to 
[16) take them to this temporary place and then move them to 

['n Mississippi -
[18) THE COURT: Let's wait for a minute there.I, 
[") don't understand how that occurred when'youapparentIy 
[20) had been barred from the p,,?perty at that point, right? 
(21) MR. O'BARRY: No. I was allowed back on 
(22) there. Kathleen wasn't. I was allowed back on there, 
[23) and I had another staff ll)ember myself and two other 
(24) colleagues were allowed to· since the dolphins were now 
(25).- Uoyd turned them over tome. I was sure that Jake 

['I property. 
[2) THE COURT:,We showed the video earlier. 
(3) MR. O'BARRY: That,.was way before. No, I 
[4) left. I went back to Miami in disgust. I gave up. I 
[5) was getting called actually from activists all over the 
['I country, all over the world. People were: Please go 
(7) back there. It's out of ~ontrol.And I went back 
[8) there.At this point the dolphins were in the marina 
~) and so forth, JUSt like this marina were -

['D) THE COURT: Let me ask you this. When did you 
[1 ') go back before the rel!,ase? When did you go back to 
['2) Sugarloaf? 
["~I MR. O'BARRY: I think two weeks before the 
[14) release, something like that. I don't bave dates but 
[15) shortly before the release. 
[16) THE COURT: ,With the intention of moving those 
[In dolphins to Mississippi? ' 
[18) MR. O'BARRY: That's correct. That's a matter 
['0) of record - MiSSissippi and do a proper release, 
(20) documented release, proper tracking, the same as I am 

, (21) gOing to show you on television here. But that didn't 
[22) happen, so I made a desperate decision. It was the 
[23) wrong decision. Was it a legal decision? I don't think 
(24) so anymore. For three years I asked National Marine 
(25) Fisheries to pleas" show me Some proof that I need a 
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[') hear the other. You have criticized pretty much almost [') permit to release dolphins. And today I am reading thiS, 
f2J right here, ~nd this does not say that. I think what I 

V [3) did waS wrbng. I'don't think it was inhumane, and I 
[4) d~n't think lit waS illegal.As a matter of fact, I'm .' 
[5) surprised they didn't show yo~ 13 days. after I released, 
[6) those dolp~ins they passed a new page like this e::ccepl 
[7] that one is very clear; it says you cannot release 
[8) dolphins without a permit. But that was after the. 

[9) release. i 
['0) THE COURT: What about the letters from Ms. 

[") Terbush an~ then also from the head of NMFS there? 
['2) MR. O'BJlRRY:. They never came to me. I ,never , 
113] saw those Ibtters. They Were not addressed to me to my 

[14) address.YO~ will see. They are upihere.1 . 
[15) challenged :those when they ",ere entered into the 
[16] record. i 
['n THE CO~RT: Well, when you and Mr. Good 
[18[ released th~ dolphins together, didn't Mr. Good ever 
[19) tell you that he received those ktters? . 
(20) MR. O'B~RRY: No.1 never saw those letters. 
[2') But I mean,!1 knew that Ms: Terbush and the captive 
~2) industry and all these people didn't w~nt them 
(23) released. I know that, but I asked for proof. And I 
[24] never got it. One day I remember standing there at the 
(25) fax machin~.1 said I am standing by the fax machine. 
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[') Please send: me some proof - send me the law that says I 
[21 cannot do ihis healing arts and put them back in the . 
(3) GuU' of Me,iico where they came from. And i~cidentally, 
[4) Your Honof, Randall Wells is a very fme - I have a lot . . 
(S] of respect for him as a marine mammal scientist. ~;It if 
[~ I had tile mbney to bring in expert witnesses, I could 
[7] bring in ten' more just like him who will testify that it 
[8) actually strengthens the gene pool. We released 
(9) condors, wb released orangutans and almost evei-ythmg 

['0) else. And many scientists will tell you it actually 
111) enhances the gene pool.And it's a plus, not a minus. .. 
['2) So that's his subjective point of view, putting them in , . 
['31 the Gulf of ~exico where they qme from. They do not 
[14) have to go back to the exact same ~pot where they came 

. \ . 
['5) from. It's a good idea, and I always try and do that. 
[16) And I will show you that on television. But there is no 
[11} empirical s~jentific documentation to substandate that . . 
['8) claim that Dr. Wells made. That's purely speculation. 
["I It's the best' thing to do to take them ~ck. I have 
~ always don~ that - tried to do that,l should ~ay. 
~') THE COURT: I have another thing that's 
'21 bothering 4e about your position. 

..../(23) MR. O'B~RRY: Yeah. 
(24) THE COURT: And I have heard just the 

f . 

(25) Government's side at this point, an9 I am waitmg to 

~) every institution that I can think of in the course of 

(3) this proceeding. 
[4) MR. O'BA~RY: Yeah. . . 
[5) THE COURT:;Everything from !he, universities 
[S) to the Dolphin,Research Center to everything. It 
[7] strikes me in ttie context of that kindof thing I say to 
[81 myself· and I Have had a lot of cases· and when 
[91 someone is in t~a! position, vis-a-vi's, can everything 

[10) be part of this captive industry, so to speak? I mean, 
[11) there are some:.pretty legitimate people who have 
112] testified here, the Navy ~eterinari~n for example, Dr. 
['~ Wells, some of the other people, I can't recall them 
[14) off the top of my head. But there are some, I think, 
[15) very reputable;people that are not in the pocket of the' 
['~ Government,I don't think, and certainly not Dr. Rose or 

b . 

['n the Humane Society. I would think she is not in the 
[18) pocket of the <;i0vernment. 
['0] MR. O'BARRY: No, she is nOt. That's a 
[2~ separate inciddnt.That's about the animal welfare' 
121J industry and riYal activists who 'a~ch themselves to 
[22) this product. Rick Spill and her are like partners. 
[23) And it probably looks like I am paranoid,but I have 
[24) been doing thi~ for thirty years.And I can tell you -
(25) You know, let me just put it to you like this, sir, if I 
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[') may. And there's notiling wrong with this. And I am 
[21 writing a book,about this. There's a scene that's fIXed 
[3) in my mind thdt I just experien'ced during the lunch 
[4) hour. It's like a:microcosm of how it really is. I 

" 
[5) went to the La Concha for luncli. I am sitting there at 

II ' 

[6) the lonely table by myself. And over in the corner in a 
[7] big booth is th~ National Marine Fish'eries Service, all 
[8) the dolphin t"1iners, the captive industry and 
[9) scientists. And that's how it is in real life. They 

['0) are alI connected. And there are many, many marine 
.1 • 

[11] mamma~ scientists who have prostituted themselves to 
['2) this billion-dollar industry. It's a matter of fact you . , 
['3) cannot make a~y money from dolphins in the wild. The 
114) veterinarians ffiake the most money, and they are all 
1'5) conneqe.d to ~,.t industry. Dr. Wells does indeed get 
1'6) grant money from the Navy. Look at his resume. He does 
11n get grant mon~y from Sea World, I think. He does get 
1'8) grant money from - he is part of the captive industry as 
['0] a matter of fac~. . 
[20) THE COURT: But what has happened here, it 
[2').seems to me that this portrayal of what happened so far' 
(22) ~t the Sugarlo.d- Dolphin Sanctuary in connection with 
(23) the rel~ase ~f $ese ~o animals probably has set back 
(24) the whole contept of releaSing dolphins like nothing 
(25) else has in a wllile. 
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(1J captive·dolphins. Ori November 2nd, !992, Richard met (1J MR. O'BARRY: That's true. 
(2] THE COURT: I mink mat's true. 
I3J MR. O'BARRY: There's no question about mat. 
(4J What I did was wrong. It was my decision; It was not 
(5] Lloyd's deciSion, inCidentally, is I said earlier: I 
(6] got those dolphins away from him Imally. I tried my 
(7] very best to get me National Marine Fisheries Service 
(S] and the APHIS to help me, but they refused. And they' 
(9) were now in my care, and I had a decision. Do they go 

(10J back to the Navy like)ake did? And)ake died there. 
(11J As a maner of fact, aU of them are going to die 
(12( mere. Not one dolphin is going to get out of the Navy 
(13J alive. So I made me decision, and it was the wrong 
(14J decision.And now I have to live with· it. And It's 
(15] destroyed my credibility. The 'Natio~al Marine Fisheries 
(16] Service' has put the press releases all over the 
(17] internet, all over me world. I mean, mey have slammed 
(1S1 me -I have already been punished. They have destroyed 
(10] my reputation, my Dolphin Project. They have destroyed 
(20] my family. So I have been punished. But they are not 
(21J going to destroy me. Only I can do that. And I am not 
(22] going to do that. ' - .. . 

(23J THE COURT: All right. Those' are some of me 
(24] questions that I had. But as we get through, I will 

(25] have some for you, Mr. Good, as well. But let's hear 
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(1] the video men. 
(2] MR. O'BARRY: As far as me Humane Society -' 
(3] THE COURT: Is the language on me'~ideo . 
(4J imponant, or does she have to take it down or not? . 
(5J MR. O'BARRY:. It's very easy to. It's only 
(6J ten minutes. I just want you to see what Dr. Wells has . 
(7] already descnbed as a successful release. 
(S] THE COURT: You' may take me jury box if you 

~ - ; . . 
[9] wish. '. . - . 

(10J MR. O'BARRY: I just want to point out me 
(11] releases I have done were jU:st like mis in much more 

. ", 

(12] detail. The National Geographic - mey were documented 
(13J by National Geographic. But it would take an hour, hoUr' 
(14] and a half'to watch mis. This is ten minutes. So lots' 
(15] of me process you are not seeing, but this is what I 
(16) wanted to do wim me Navy dolphi~s, why I got 

(17] involved. 
(18] (Whereupon, the videotape was played; and me 
(19) following audio portion was recorded by the reponer.) 
(20] SPEAKER: The forced captivity of die wild : 

1 '.' 

(21] dolphin is something mat has moved many men and women 
(22] into action. Rick O'Barry has seen both' sides of this 

(2] anomer dolphin named Flipper. He was being kept in a \ 
(3J shallow, polluted pool as a carnival amusement. This is "-
(4J me story of Richard's attempt to free Flipper and 
(S] ;eturn him to his poiin of capture off the coast of 
(6] Brazil. 
(7] MR. O'BARRY: Dolphins are self-aWare 

\SJ creatures. They routinely make choices and decisions 
[9] regarding the details of meir life. They are entitled 

(10J to freedom of choice. h's inherently hypocritical to 
(11J capture them and destroy me quality of their life to 
(1~ enhance ours. If mere's a dolphin in trouble anywhere 
(13] in me world, my phone will ring. I got a call from me 
(14J World Society for the Protection of Animals telling me 
(15J about a dolphin by me name of Flipper mat mey 
(16J acquired from the coun system in Brazil. And he had 
(17] been in isolation in this tlfik in substandard conditions 
(1SJ for about eight years.! was hired to release Flipper 
(19J back into me wild. First thing I did was contact 
(2~ Miriam Hannemann. She is probably me m~st 
{21] compassio,nate person I ever met in my life. 
(22J MS. HANNEMANN: I am very grateful that he 
(23J accepted me being his assistant because we both feel me 
(241 same way for dolphins. 
(25J MR. O'BARRY: When we got to Brazil, we went 
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(1J right to Santos to the antusement park, saw Flipper for 
(2J me IlI'St ti,!,e. I was absolutely shocked. This is 
(3] unbelievable'mat mis'animal is still alive.The 
(4J filter plants had been shut down for a long time. Water 
(SJ was ab~olutely filthy. His skin was falling off. He 
(6] was smashing his head against the concrete waU. 
(7] MS. HANNEMANN: He would come up, and his nose 
(8J was aU b;"'ken up and bleeding. I remember while I was . . , 
19] filming I was crying. 

(10] MR. O'BARRY: Miriam and I spent many, many 
(11J hours Swimming with Flipper just making friends, looking 
[12] him in the eye, letting him know:You don't have to do 
(13]mis job anJ'ffiore. You are about to ret;re. Well, me 
(14J first thing we had to do was follow some very strict 
(15] scientific criteria. We had to do mis very safely. 
(16] It's not just about setting him free. It's a team. It 
[17] takes lots of people. And the biggest part of it at 
(1SJ mat point is making sure his swimming abilities are 
(19J Okay, that he 'can catch fish, mat he can use his sonar 
(2OJ properly, that he is mentally healmy.All of mese 
(21J things are very, very imponant.There was conIlict, of 
['22] course, because this animal was making money for some 
(23J people. And I was told by the man who is holding (23] problem. He was one of me trainers of me world's most, 

(24] famous dolphin Flipper. After Flipper died in his arms, .' 
(25] Richard began a crusade to rehabilitate and release" 

(24J Flipper - he looked me right in the eye and says, "This 
. (25] dOlphi;' is never going to leave here alive." 
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(') and decisions. Had he stayed, we would have taken care (') MS. HAN~EMANN: The only way to protect 
(2) Flipper was that there was somebody being there day and 

~ 131 night, so w~ had guards all day all night just watching • 
(4) him for . three months. We were worried day ~nd night. . 
(5) because wi were in love with this animal, very close 
(6) with this a.rima!. we were trying not.tO put our heart ,. . 
(7J toO much into him which we did. We wanted to show 
(8) people thai dolphin rehabilitation works. . , . 
(~ MR. O'BARRY: We had to pump all oEthe filth . 

(10) out of the Jnk.Then we put some shade up so Flipper 
(11) could ge; o'ut ofthe broiling sun. We had to do some 
('2/recordings. 'we found out he stopped using his sonar: 
(13) All of the hkrd work we were . doing turned everything 
('4) around, and people realized we were doing the right 
(15) thing, and the Brazilian country got behind u~. This . 
('6) became a n'ational issue, and Flipper was now healed . . . . 
(1 7) enough to l'e moved and togo home. It was tune to leave 
('8) this concrefe fl.lthy box. We couldn't wait to get out 
('9) of there . ., . . . 
(20) MS. HANNEMANN: The only way to get Flipper 
12') out of Sam';'s was by helicopter. We were in tea;" when 
I22J that h<licopter finaUy appeared. We realized we are , , 
(23) really leavillg today. 
~4) We wer'e in the process now of raking Flipper 
125) back to th~ exact location where he was captured, a 
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(1) place callep Laguna.Everything changed when we gOt out. 
~) of the city and away from the amusement park.The first 
(3) thing we h~d to do ~s build a tempo..ary holding pen . . ' 
~) where the real healing process could beg;;" wh~re !J.~ 
(5) could once' again experience the natural rhythms of the 

f , . i'i 
re} sea, Once ~e was in natural seawater, he wasn't 

(7J depressed anymore. His eyes were opening up. Being 
(8) back to the natural seawater was great for him. .:. '., 
191 SometimeJwhen other dolphins were passing by,you could 

(10] tell that th~re was some kind of comrnuni~tion going 
(11) on. I could :teU that Flipper was using his sonar'again 
(12/ by listening to what was happening underneath.the 

• 1131 water. : 
114) MR. O'B~RRY: We had to wean him off ofthe_ '. 
115) dead fish a"d get him on live fish. He had been tat!ng 

(2) of him for flle ~st of his life. He chose to go, and 
(3) God bless him.(. 
(4) SPEAKER: f!:. year and a day after his release 
{S] we are happy to report that Flipper was sighted off the .. 
(S) coast of Brazil iii the company of other wild dolphins. 
(7J (Whereupon, the videotape was concluded.) 
{e] THE COURTi, we will go on the r~cord . 
(9J That'S a very b~autiful film. 

(1O) MR. O'BARRY: Thank you, Your Honor. This is 
{111 what I tried to 'do at Suga~loaf; but it was doomed from 

. . . . 
{' 2J the begiJl!ling formany, many re.asons. It just didn't 
{'3] happen. I knew it was a bad thing to do, and I blew 
('4) it . And I am he~ to pay the price. But I don't think 
('S] it was illegaL That's something I really question. I 
{'SI think any intel!igent pe.rson reading this wouid have a 
('7) hard time tind\i'g something in it that says you c.nnot 
(18] do this healing~process and rel,ease dolphins back into . 
{'9] the wild. They made it very clear I 3 days later. 
(2Ol There's n~w d6ubt now.And,in the future I will only 
{2' 1 work within t~e framework of the bw and get a pennit 
(22J and do it properly. And I feel very sorry about those 
(23) dOlphins wheri I see those lacerations: But I tell you 

. [2"'1 they are not serious. None of that is serious as it was 
{2~ testified by th~. guy who captures dolphins. And myself 
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{'] I have captured hundreds of them. They get shark 
(2) scar~. I mean, they have sharks Uke pieces out oE them 
(3) like this.And ·;~ey heal themselves without any . 
1</ veterinarians or without any problem. . - ~ . 

{5] I, wO\lld suggest while you are here at Key West 
{S] ,go out on on, 'of these tour boats and see for yourself. 

. ~ . . . 
(7J You will see there are many dolphins with huge· with 
{8] fins mi~i,;g. It!gOe'- on aU the time. It's not a big . 
{ll] deaL:rhey are "inaking much more out of this than it . , , . . 

(10) really is. It do~sn't justify what I di.d, but that's 
{11] the case. 
('2J THE COUR.1: Well, I think there:s some 
(13) conflict betw~en the two veterinarians when they 
{'4{ testified here .The one Dr. Bossart On the telephone 
(15) said that he di~'t think· the first One ~t least · 

('6) dead frozeh fish for eight or nine years. . 
MS. HANNEMANN: And it was wonderful to see ('7) , . 

{'S] that those were serious.He deSCribed what they were, 
.. ('7) but he thought they were minor as I remember his 
" r. ' . . . 

('B) him catchijlg fish . He really enjoyed it. 
(''I MR. O'BARRY: It was joyous to watch the . . 
(20) healing process day by day. , . 
~') MS. HANNEMANN: He is very tough. He's a:very 
I22J tough old dolphin, and I think he is a survivor. Yo ... . 

, ! . . ~ 

...,,/ (23) know, he has shown us. , 
~4) MR. O'BARRY: At the right time, we cut the 
~~ gate and ~ve him a choice . Freedom is about choices 

l ' . . 

{'S] testimony. That's with respect to the first.one. Both 
('91 of them agree ion' the second one, though, that it was 

~ . . 
~O] much more serious. 

" ' 
(2') MR. O'BARRY: Luther lost a little bit more ,. . 
(22J weight. It's not serious. Neither one of them are 
{231 serious. A sick . dolphin cannot follow a boat 'for seven 
~4] miles. They st<?P eating. They stop doing anything. 
~S] It's nonsense. It's bogus. 
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[1) THE COURT: Okay. 
[2) MR. O'BARRY: It looked like a jet"ski to me, 
[3) incidentally. When I was talking about shark scars and 
~) so forth, I never meant to niislead anybody that ihose 
[5) were rake marks or shark scars. That clearly 
(6) is man-made. and I don't know what'it did. It's not a 

[7) propeller of a boat. It's"more lik'e a jet ski 
[8) probably. And I think that was caused - I believe that 
[9) was caused by Rick Trout feeding the ilolphins and luring 

[10) them into harm's way. He didn't mean t6 put them in 
[11J harm's way. But by feeding tJiem - You see, when 'you 
(12) put the dolphins into the wild, wheil'you put a dolphin 
[13J into the wild like this, there's avery critical- I . 
(14) think Dr. Wells brought up too there's a very critical 
(1~ period of adjustment tfut they go through in the first 
(") few weeks or'months but the first few days in 
(17] particular. You have to leave them alone and back off. 
[18) Now that didn't happen in Brazil.You saw the ' 
)19) dolphin came ashore; and I was petting it, actually. 
~O) And there w~re people sWimming with the dolphin and 
~1) people - In the National Geographk version of tliis, . 
(22J you see people feeding the dolphin and boats and 
(23) everything. But in Brazil there's no billion-dollar 
~4) captive industry there. You don't have the Army and the 
~5) Navyand Coast Guard andDRC and everybody !lOundingthe 
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[1) dolphin and chasing after them. And I was able to stand 
[2) up and' say please back off, and there's a lot of power 
(3) in cooperation. And they did that. They cooperated. 
[4) And as a result of that, the dolphin finally got bored .' 
[5) with these people and went on its own. So ii's really-
(61 it was really doomed from the begiIUling to relea,se thehl 
[7) around Key West. There are t?O 'many people.There's . 
(8) toO many boats. It was a wrong place to do it; and if 
(9) was a desperate move on my pan. I biew it: But had 

(10) they left them alone,l would venture to say they had a 

111) chance. , 
[12) THE COURT: All right. Let's hear from Mr. 
[13] Good. ' . 
[14) MR. LA BISSONNIERE:Your Hanoi, just one 
[15) brief thing. Can! again clarify is this evidence and : 
[16) is this something that is subject to cross examination? ., 
(17] ! mean, to be quite frank, a lot of the things that Mr." 
(18) O'Barry has just said have been wildiy unsupponed. 
(1.) This grassy knoll conspiracy with Rick Spill and this· " 

(1) that.! have tried to exercise a lot of liberality in 
(2J connection with the normal rules of proc'edure be'cause 
(3) you don't have an attorney there. But it's in effect 
(4) what 'you have really beeci doing is testifying about 
(5) things.Alld the "Government, at least the attorney is 
(6) cenainly entitled to ask you some questions. 
[7) MR. O'BARRY: That's fine with roe."! have no 
(6) problem with that. 
(9) _THE COURT: All right.Why don't you c?me up 

(10) here, and then we will adopt that as testimony, and! 
(11) wilI"swear you in. 

[12) (Whereupon, Richard O'Barry, having been first 
(13J duly swor') by tlie Judge, was examined and testified as 
(14) follows.) .-
(15) THE COURT: Mr. La Bissonniere, you may 
(16) proceed. 
(17] CROSS EXAMINATION 
(") BY MR. LA BISSoNNIERE: 
(19J Q: Mr. O'Barry, you don't consider yourself to be 
[20] a sc~entist, do you? 
(21) A: No,! do not. 
(22J Q: You didn't attend college? 
(23) A: No. WeB, I did - ! took some courses at the 
~4) University M Miami, but! don't have a degree in 
(25) anything. 

(1) Q: You don't have any educational degrees 
[2) reflecting any formal study of marine mammal 
(3) conservation or behavior? 
(4) A: No':' 
(5) 'Q: Rather, is it fair to say that you are a 

Page 992'--

(6) former trainer who is now an adVocate who campaigns 
[7) against keeping dolphins in Captivity? 
[8) A: ! am 'that and much, much more. 
(9) Q: And in this role, you prepare captive dolphins 

(10) for return back to the wild? 
(11) A: Yes. 
(12) 

(13) 

[14) 

Q: You have done that in the past? 
A: Yes. 
THE COURT: You have to slow down a little 

(1~ bit, Mi. La 'Bissonniere. Speak a little slower. 
(16) MR. O'BARRY: Regarding your question about do 
{17] ! have :i ciegre~, ! might add that Ray Charles can't read 
(16) music either. So forwhatever that's worth. 
(10) BY MR. LA BISSONNIERE: 
(20) Q: That's gr~at. If you could confine yourself [2OJ giant conspiracy with the captive display industry,! . : 

~1) mean, there are no faCts that he has p.resented in . 
(22J suppon ofthese argunients.And I'm iilterested to know 
(23] is this evidence? 

. [21J to the answer, please. 
(22J A: Okay. . 
~3) Q: You don't consider preparing captive dolphins 

~4) THE COURT: Okay. Mr. O'Barry, we ~re going ~4) for release to be science, do you? 
~5) to have to do it one way or another.'! have listened to (25) A: ! think it can be. ! think there has to be 

Page 989 - Page 992 (10) Min-U-ScriPt® 



, 
. IN TIlE MATIER OF: , 
RlOlARD 0' BARRY, ET AI. February 11, 1999 

, Page 993 Page 995 

[1) some kindiof marriage at some point. And I was hoping 
[2] that that ~ouId happen at this release when Randy and I . 

....... ./ (3) finally got the boards to go. But it didn:t work out. 
[4) But yes, it can be science and it can he something else. 
[~ Q: But haven't yo~ said in the past this is not . 
[6J about science; this is about ethics? Haven't you said 

[7J that? , 
[8) A: You are taking that out of context. I am 

j; • ". 

~I talking abOut the captivity issue. Yeah, dq I call it . 
[10) science? This is~ue about keeping dolphins in captivity . 

(t1] is not aboJt science; it's-about ethics,Yes:] mean , 
[12) exactly that. 
(13) Q: And in fact, to your way of thinking, it is 

fl4} more of arj art? 
[15) A: A healing art. yes. But it's also - it can 
(16) also be sci~nce.And I hope ~ome day that it will 
[1~ evolve to tpat point. That's what ne~ds to happen to 

[18) move fu~er. . , 
119] Q: And isn't it also fair;to say that consistent 
(20] with this g'~neral view that it's more ofa hea!ing an,' 
~11 you didn't 'regard the preparation ·and reiease of Luther 
1221 and Buck to be scientific research, did you? . 
[23) A: I never identified to the Brazilian 
[24] governmerit.] identified what i do as a' h~aling aft. I 
[25) have donej~hat recently in Colombia with~notherdolphin 
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[1) I just worked with as a healing art. They accepted . 1 

[2] that, and v.ie did it, and it was successful. And I still 
(3) think it is d healing art what I do: . 
[4) Q: But s~ecifically. with regard to Buck and 
[5) Luther - ' 
[6) A: Yes. , 
[7J Q: - you didn't regard thilt as scientific 
[8) research, did you? . 
/') A: Whah was doing? No, I did' not and I do 

[10) not. And m'~t'S why I did not apply for~· research 
[11) permit. I don't consider it science. . 
112] Q: Now;even though you regard release as ~ 
[13) healing art; there are criteria that you follow in 
[1') preparing ~.dolphin for release, ~on;t you? 
[1~ A: That's correct. 
[16) Q: In fa~, haven't you said that after releasing' 
[1~ Luther and Buck - you stated that both of the dolphins 
[18) were »rele~sed only after 18 months of hard work and 
[1') careful att~ntion to protocOls.» Didn't you say that? ' 
~) A: Thad correct. . , 

[21) Q: Okay. And these are protocols that you hav~ 
~ established by way of preparing other dolphins for 

J (23) release, correct? . 
~'I A: That'~ correct.Thirteen of them. 
~51 Q: Now;earlier in this trial. we heard testimony 

[1] from a woman named Mary Lycan, correct? 

[2] A: Yeah . 
(3) Q: You we~ very upset with that testimony, 

.~ .' . . 
(4J wecen't yOU! 

[~ A: Yes, of course. 
[6) Q: She said that the protocols that bear your 
[7J name were in part prepared by her? 

[8) A: That's w~at I was very upset about. . 
[9) Q: These wS're the protocols that we have already 

[101 marked as Agency Exhibit Number 35. Do you remember 
[11) those protocols? 
[121 A: The protpcols I wrote? 
[13) Q: They were the protocols that were introduced 
[14) through Mary ,Lycan? . 
[15) A: I neverr~ad those. I don't know. I only' 
[16) know that I was accused of plagiarism, my own work, what 
[1~ I told her and 'her partner. 

[18) Q: Did you have an opportunity to review those 
(19J protocols befci're they are going into evidence? 

e" " 

(20) ,A, I'm not sure which protocols you are talking 
~1) about. The one Mary wrote? I have never seen the one. 
[22) Mary wrote. 
~3) MR. LA BISSONNIERE:Your Honor, could we show 

I~ , 

~) the witness Exhibit 35? 
" II" " 

[25] MR. O'BARR,Y: I would like to have a copy of 

[1) it. actually. May I get my glasses over there? 
[2] This is Mitten by me. I am the author of 

" "" ". 
[3) this. 

[41 BY MR. LA BISSONNIERE: 
[5) Q: Okay. Those are your protocols? 
[6) A: 'I'his is a first draft of protocol ~tten for 
[7J Bogie and Bacall. 
[8) Q: Were these the same protocols used for Buck 
[9) and Luther? , 

[101 A: Very, verY simit3r, yeah. It's not the same. 
[111 There's some difference. 
[12} Q: What, if anything, has changed about those? , 
[13) A: I don't know, I would have to sit here and . , 
[14) study it. I will if you want me to. 

o "I; "" 

[15) Q: Have you already submitted for introduction 
• " .. I" _ "" 
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[16) into evidence the protocols that you felt were for Buck. 
[1~ and Luther? if . 
[18) A: Yes, I have given - I'm not sure which one the 
[19) Judge has, 
(20) THE COURT: Yes. 

" I: 
~1) MR. O'BARRY: These are very, very similar. 
[22) They are very"similar. 
(23) THE COURT: That will be marked. I haven't 
~4) indicated that 'yet, I guess. Did i do that on the 

~) record yet? A, Band C.I think, and D would have been 
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(11 the protocol for Buck and Luther. 
~I MR. LA BISSONNIERE:Your Honor, we haven't 
~I had a close look at those yet. Could we take a look at 
(41 those? 
(51 THE COURT: You don't have a copy of those? 
(61 MR. LA BISSONNIERE:No, we don't. 
J7I THE COURT: Certainly. You can have a look at 
(81 them after - Why don't you take a close look at them at 
(91 the recess this afternoon. Right now rather than delay 

(10( everything, you can save your questions about that for 
(11J later. 
(121 MR. O'BARRY: Yeah, the method is the same: I 
(131 wrote both of these. 
(14) BY MR. LA BISSONNIERE: 
(15] Q: So the protocols that you see there that are 
(181 Agency Exhibit Number 36 for the most part .:.... 
(In THE COURT: Thirty-five. 
(181 MR. LA BISSONNIERE: I am sorry. I misspoke. 
(19] BY MR. LA BISSONNIERE: 
(201 Q: Agency Exhibit Number 35, do they for the ';'ost 
(211 part reflect the protocols you used for Buck arid Luther, 
[22] correct? . , 
(231 A: That I wrote for Buck and Luther.I didn't 
(241 actually get to implement ev.erything I Wrote. There 
~Sl were as you saw a lot of disruptions oil the video when I 

(11 was forced out. They went back to becoming show 
(2J dolphins at the tiki bar there. So there was a lot of 
(31 disruption. 
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(41 Q: Those were the protocols you intended to use? 
(~ A: Yeah. And I did use to some degree. 
(61 Q: Those were the protoCOls you believe should 
J7I have been used? 
(81 A: Exactly. 

: I . 

(9J Q: Now you also remember yesterday the videotape 
(1~ that we showed that was taken byChrisJarvis? 
(111 A: Chris Jarvis, yes. . 
(121 Q: Okay. This was the videotape that was shot at 
(131 Sugarloaf from late March to late April of I 996? 
(141 A: 1 don't know the date, but I know what video 
(1~ you are speaking about. Is this the·one 'where the music 
(161 and bands are playing? 
(In Q: Yeah, the music that's coming from the tiki 

{18] bar? 
ii' 

(lOJ A: I am familiar with that video, yes, sir, 
(201 Q: Do you remember that scene the dOIJlhins b~ing 
(21] fed from kayaks? . , . 
(22J A: I do. 
(231 Q: Do you remember them taking food with their· 
(24] heads out of the water? 
(2~ A: Ido. 

(11 Q: Do you remember them being out in front of the . 
~I lodge? 
~I A: I do.They were at the lodge. 
(41 Q: Do you also remember seeing them sWimming with 
(51 people? . 
(61 A: I do: 
J7I Q: Were you upset by that video? 
(81 A: I was very upset ~bout it. It kept me· awake 

I I ,,' 

(9J all last ni~t. I haven 't ,~kpt yet since I have seen 
(1~ that video. I have been very, very upset. 
[11) Q: Would you agree that these types of activities 
(121 were inappropriate for dolphins that are bemg prepared 
[13J for release? 

(141 A: Yes. 
(151 Q: T~is is exaetlythe type ofbehaviory~u would 
(161 want to discourage, wouldn't you?' 
(In A:· I have b~en fighting that same kind of thing, 
(181 dolphins dancing in front of a tiki bar, for 30 years. 
(191 Q: !lecause what's going to happen is it's only 
(2~ going to reinforce negative behaviors in the wild? 
(211 A: Of co·urse. . . . 

(22J Q: Right? That was a yes? 

\. 

(231 A: Yes. That was a yes, sir. 
(24) Q: I y~u would agr~~ these activities were not ,/" 
(2~ consiste'n~ with the protocols you had developed for , 

(11 preparing Buck and L~ther for release? 
(21 A: They are the direct opposite. 
(3J Q: Now as I understand, you ultimately assisted 
(41 in the release of Luther and Buck, correct? 
(51 A: That's correct. 
(61 Q: And you decided to release these dolphins 
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J7I after you learned that the National Marine Fisheries 
(81 Service was about to seize them, right? 
(~ A: That's correct. 

. (101 Q: You found this out within a few days prior to 
[11) the release? 
(121 A: Within hours, yes . 

. (1~ Q: And you gOt this from sour~es within the 
[1.4] National Marine Fisheries Service and APHIS? 

, (1~ A: That's correct. 
(16J Q: And you made th~ decision that it was better 
(In to release the dOlphin and to allow them to be returned . 
(181 to the NayY'sfacility in San Diego? 
(lOJ A: That's correct. 
~ Q: You loaded the dolphins on a boat, and you 
~11 drove them out of the facility? 
(221 A: Yes, sir. 
(23J Q: Now before you left the faciliry, you didn't 
(241 notify anybody from the Government, did you? 
(2~ A: That I was doing that? The only time I 
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c [lJ notified the Government - and there were many phone 

l ) ~J calls and rna. ny.faxes - was to ask them for their hope in 
'-" ~J getting them out of Sugarloaf. And when they refused, I 

~J did it my way. 
[5J Q: Did YOll notify the Government that YOll were 
[6] moving the. animals out of SlIgarloaf for release? 

[7] A: I did not. 
[8J Q: That was intentional, wasn't it? 

[9J A: That was. 
[10) Q: Because you figured if YOll told the Government 

[11J they would stop you? 
[12] A: Well, they were on - the trucks were roIling 

[13J into Sugarloaf at that point. 
[14J Q: BlII isn't it tnte that you did not notify them 
[15) becallse of'the fact d,at if you had they would have 

[16J stopped you? 
[17] A: Would have stopped me? That was not in my 
[18J mind at the time.At that point I had - when I called 
(19) them to get them out of harm's way at the marina time 
[20J and time and time and again and they refused mythollghts 
(21] were: no longer on the Government and their ~stem that 
~ didn't work. They failed me. And no, theyweren't even 
(231 on my mind. So your question is did I think abollt the 
(24] National M'arine Fisheries Service in talking to them and 

( . '~51 informing them. The answer is no, I did not. But the 
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(11 motivation. was different than you are projecting or 

(2] asking me. 
~J Q: You indicated that you did this because you 
[4] found Ollt within hours that the Government was going to, 

[5] come? 
(6] A: Not hours. Maybe 24 - I say hours, 48 hours. 
[7] Between 48 hours, something like that. 
(81 Q: They were going to try to intervene, right? 
[9J A: They"were going to try and intervene? What do 

[10] you mean by intervene? 
(111 Q: They were going to try to get dlem Olll of 
(12] harm's way; isn't that what you wanted? 
(13J A: No. They were going to take them into harm's 
(141 way. They were going to take them to polluted San Diego' 
(151 and put thhm into a 30-by-30 cage which they did with 

(16] Jake who died there. 
(17] Q: You asked for -
(18J A: I was preventing that - I was trying to 

(19] prevent that. 
~ Q: You asked for their intervention, didn't you? 
~lJ A: When they were in the marina, yes. I also 

, ~ asked for iheir intervention - I think there's three or 
t..J J23J four leners you will find there at different times I 

~'J asked for their help. . 
~5) Q: You wrote to APHIS pleading for them to 

(lJ intervene, didn't you? 
(2] A: That's correct. 
J3J Q: You wrote to the National Marine Fisheries 
(4J Service pleading that they would intervene, didn't you? 
(5J A: Not only wrote, I called and talked to them 
(6J direcdy on the telephone, all of the people, Dale 
[7] Schwindaman and so forth, I talked to them all. 

(8J Q: Isn't it a fair statement, Mr. O'Barry, when 
[9J they made the decision to intervene you obstntcted their 

(10) effon by releasing them? 
(11J A: Intervene - I mean, taking them back to San . 
(12] Diego, taking them back to polluted San Diego was not 
[13] taking them out of harm's way. It was putting them in 

(14J harm's way. Taking them out of harm's way and 
[lSJ intervening wa's getting them to a halfway house a mile 
(16] south of the Sugarloaf pen that we have created and then 
(17] go 10 Mississippi and get on widl this project that was 
[18J - That's the help I was asking them for, not to take 
[19] them back where Jake went. 
(20) Q: So you wanted them to intervene in a 
(21) panicular way? 
(22] A: That's correct. Exacdy. 
J23J Q: Now the first day following the release there 
(24J was no sign of either dolphin, was there? 
(25J A: The first 'day there was several from an 
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(11 airplane, I believe - Not by me, no. By various people 
(2] there was. There were some airplanes and - there were 
~J some sightings, I think. I'm not sure about that, 
~) though. 
(5) Q:. In 1997 do you recall giving an interview to 
(6] Frontline PBS? 
I7J A: I give so,many interviews I couldn't tell you 
(8J which. 
(9J Q:. This is ivery extended interview. This is 

(10) pages lorig. D? you recall this? 
(llJ A: No, of course not. I have been on Frontline 
112] several times. 
(131 Q: And do you recall stating for Frondine: "For 
(1<J a few days th<;y weren't seen, and then they showed up in 
(15J Key West at a marina"? Do you recall making that 
(16) statement? 
(17] A: I think Ido, yeah_ 
(18J Q: Okay. So is it a fair statement to say that 
(19] for a few days they weren't initially seen off of Key 
(201 West? 
~lJ A: But since then I have learned that Becky Baron 
~ and a friend were flying around in an airplane that they 
{23J chanered from Sugarloaf Airpon, and there were some 
(24J air sightings of them. But that's not - those are not 
[25] my- ,I 
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(1J Q: Th<re's not a question for you, sir. 
(2] A: Excuse m<? 
~J Q: Now you indicated earlior that following the 
(4J release you thought that the dolphins might come ashore 
(5J and contact people, correct? 
('J A: That they might, it's a possibility. 
(7] Q: In fact, you have indicated before that this 
(SJ is because there is a period of adjustment when a 
(9J dolphin is first released into the wild? 

[10] A: That's correct. 
(11] Q: And if that happened, people just needed to 
[12] leave them alone, correct? 
(13J A: Yes, sir. 
[14] Q: And if left alone, you believe that the 
(1~ dolphins would lose interest and the dolphins would just 
[16J eventually go away? 
[1n A: As proven in all the other releases I have 
(18) done, yes, sir. 
(19J Q: Is it also fair that you expected.to monitor 
[2OJ the dolphins with the help of local residents? 
(21] A: That's correct. Using the freeze brand. 
(22] Q: In fact, wasn't this the principal means by 
[23] which you were going to continue to monitor the 
(24] dolphins? 
(25] A: That was the principal method I will continue 
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[1] to use because drilling a hole - the hand drill through' 
(2] their dorsal fm to put on a transmitter, that has never 
13] once worked. Every one of those things have failed.As 
[4] soon as the dolphin gets in the water, they dive to the 
(5] bottom and try to get that thing off their back.And 
(6] they are successful in that. It doesn't work. I find 
(7] it very intrusive to drill a big hole - They don't tell 
(S] you how they put those things on. They drill a big hole 
(9] and get a wrench and put it on with a stainless steel or 

(10] plastic - they bolt it on. It is not necessary. 
(11] MR. LA BISSONNIERE:)ust one moment, Your 
[12) Honor. 
[13] BY MR. LA BISSONNIERE: 

[14] Q: Shortly after the release, you began to hear 
(15J allegations that Luther wasn't doing well in the wild; 

116) correct? 
(1n A: Alkgations? There were many reports. But I 
(lSJ knew that for myself. As soon as Rick Trout called the 
11&) authorities· and when I say the authorities. it wasn't ~ 
[20] like a small boat of people. We are talking about the 

- (21] U.S. Navy, the Coast Guard, the Monroe County Sheriff's 
(22] Department, the Dolphin Research Center, all of the 
(23] people that Rick Trout had in his many boats - we are 
(24] talking about hundreds of people stalking after them. I 
(25] knew it was OVer. It was over with at that point. They 

(1] have a recall pinger. The Navy dolphins can be -
(2] MR. LA BISSONNIERE: Motion to strike, Your 
(3J Honor. This is not responsive to the question. 
[4J THE COURT: Okay. Well,let him finish. Go 

(~ ahead. You may finish .. 

('] MR. O'BARRY: As far as I was concerned, you 
(7] know,my common sense told me when I went - ThefU'St 
(SJ time that they actually -
(9J BY MR. LA BISSONNIERE: 

(10] Q: Let'S just focus on the question. 
[11] 

(12J 

A: I'm tryirig to let those - Let me finish. 
THE COURT: Let him fmish his statement. 

(13] Go ahead. 
(14] MR. O'BARRY: When the dolphin was sighted at 
(1~ the Sunset Marina, I went there.And Ed Goldenmeyer. 
(16) whatever his name is, his wife would have testified had 
[1n they been here that we were told to back off by 
(18] authorities in a boat. And I did that. I obeyed that 
(1~ and I left. But my common sense told m< there is 
(20]' nothing I can do. It's over with. So yes, I did that. 
(21J I wasn't tracking them at that point. It was over. 
(22] THE COURT: Okay. Go ahead. 
(23] BY MR. LA BISSONNIERE: 

(24J Q: Ed Goldenmeyer would have said this. Ed 
(2~ Goldenmeyer isn't here to testify, is he? 
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(1J A: I'm sorry. Okay. Are you asking me if I 
(2] tracked them? No, I did not. 
(3] Q: You didn't track them? 
(4J A: No, I did not. It Was over. They arrived at 
(5) the marina, it was over. 
(~ Q: I'm going to ask you this question again.At 
(7] some point in time. did you begin to hear reportS that 
(8J Luther wasn't doing well? 
(9J A: I had conflicting reports. The owner of the 

(10] marina Ed and his wife told me that dolphins go to that 
(11J marina - <':ould I use that chart on there and show you 
(12] specifically what I am talking about? 
(13] Q: Sir, this was a general question. Did you 
(14J begin to hear reportS? 
[15] A': I heard both reports that they were doing very 
(1~ well, that they were catching fish and they were at the 
[1n marina and that all of these boats approached and asked 
(18J if they could come into the marina, put a net there and 
(19] capture them. He would never allow them to do that. He 
(2OJ said they are doing fme; they are catching fish. He 
(21] observed that, and he would not let them in the marina. 
(22] That'S when they started feeding the dolphin and 
(23] hounding the dolphin and chasing the dolphin and \.... 
(24] stalking the dolphin. So I was gertiog that report. 
(2~ But I was getting reportS iri the Herald and in the Key 
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[I) West pape,;s saying'that the d0.lp~ins ;were n,'?t doing 
(2) well. But you know they have a cenain spin, some of 
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i'l probably was ~ed to lure them out of harm:s way at the 

~ P[ these repo~ers. They go to 'the Dolphin Riding Center 
(4) and so fortjl. I believe Ed when he tells me they were 
[5[ catcbing fisb and they were doing fine. ' 

t _ , . 
(6) C: You a,lso.heard repons of the fact that there 
(7) was a lacer-Ilion to Luther, didn't you? 
(8( A: Yes. ' ' . 

(9) C: OkaY!And when you initially"responded to 
(10) that, you s~id that it was a rake mark, didn't you? 

(") A: Yes. I 'thought it was a rake - No . I was 
('21 told by rwJ of my staff members who were' fired, the 

, " .. , 
[13) Maninis· Jack and Vanessa Maruni· they went to the 
(14) marina.An9 they told me that the,y saw rake marks oli 
(15) Luther andithat the paper was saying that there, was 
1'6) gash . So I *er learned that there was a gash. In , 
[17] fact. you k~ow, w~(:n I It'arned it is when 'you sent me 
(18) the photogi-aphs. I never knew it until that time. 
(19) C: But'at the time you said that they were rake , 
(20) marks, didn't you? 
[2') A: Yes.ird I believe th~t's wbat tbey were. , " ' 
(221 That's what one of my assistants told me in there; and 

I 
123) in fact, there are rake marks. I have a photo I can 

.. ' 

, . 

~ ,- , 
(24) show you. There are some fresh rake marks on Buck which 

~ (25) prove con~lusiveiy he was seen with the wild dolphins. 
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[I) J meant to bring that up when Randy made his testimony. 
~ . . 

[2) There are rake marks on Buck, and I have the photo. J 

~) will show it if you would like to see it. 
o ' 

(.) C: Isn't i~ also tme, Mr. O'Barry, that on May '. 
(5) 30th you w,ere asked about how Lutherwas doing and your 
(') response ..las: "He is doing great and so is Buck. He is , 
(7) not sick. He is not hun. He needs to be left a)one." 
)8) Didn't you 'make that statement? ' 

• 
1'1 A: Proba,bly did, yeah. . 

[10) C: In faci, you were angry with those who were 
(11] attempting ~to res,:ue the animals, weren't you? 
(12) A: Anempting to recapture them. Yes, I was very , ' 

(13) upset. I , 
(") C: You felt that the Government had sabotaged tbe . , 

('5) release by llsing dIe pinger, correct? , ' 

(") A: That'~ correct. 
[17) C: And you also stated: "We extinguished aU of 
)'8) the behavi~rs they learned in captivity, but I didn't 
('9) give them ~ lobotomy. They can still remember this 
[2OJ pinger." i ' 

[2') A: Yeah) 
(22) C: You said that, didn't you? 

J(23) A: Yes. And J ha~e since learned - :vou know, at 
[2') that point in time I didn't have the information I have 

, (25) today. I no~ see how iliat pinger was used, and it , ' 

(2] marina. And at that time I believed that I did . 
• . ;1 • " 

~( extinguish those behaviors. J did not see that scene. 
o • " '. 

[') You know, when I left dley were in the sanctuary. But ' 
~ " ' . 

IS) after I left, they were taken out into the motel. 

(') C: And you indicated you were 'Inhappy with what 
.v I • . 

(7) tbe Government was trying to do, righ't? 
I; .' ." . • , ' 

(8) A: Yes, very. 

)~ C: You didn:t want them to try to capture Luther? 
:' 

(IOJ A: Yes, or B~Ck. , " 
(") C: You indic,.ted dlat, ·u they put a net in the 
[12} water, I'm g0418 to cut it-; didn't you say that? 

. ., ' "1 
(13) A: No, I did not. No. . ,. ' !I ' ' 
(") C: Did you fuake that statement? 
(,S] A: No, I did ~ot. " 
(,6) C: For a re~ner for theKeyWest Citizen? 
(17) A: No, 1 did not. Who wrote that,' incidentally? ' 
[18) I mean, that's pretty ridiculous. How am I gOing to do 
(IOJ that? I already told you when dley told me to back off 
(20) as the owners ~fthe marina will teUrou 1 did. 

t ' _ . 

[2'/ THE COURT: Okay. Go ahead. Next question. 
[22) MR. O'BARRY: If you are depending on what the 
(23) newspaper is ";'poni~g, you are going down the wrong 
[2') road. 
(25) BY MR. LA BISSONNIERE: 
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(I) C: Can you answer the question, sir. 
;1 '. 

(2) Isn't it true that as of June one which is 
~) only one wee~ afterthese dolphins were released you had 
(.) left for Spain? ' , ' 

(5) A: That is not tme. 
[6) C: You wer~ no longer in the country? 
(7) A: 'That's tnie. 
[8) C: You weJ Out of the country within a week of 
(Il) having had th~ dolphi,,:s releast:d? , ' 

(10) A: That's co,rrect. 
(") C: And this is at a point in time where repons 
(12) had come in that Ludler had been rescued and had been , 
(13) reponed that ~e wa~ injured? 
(14) A: That is incorrect. The repon was . and 'I , 
(15) think you wiU find it in Mac Fuss's testimony. there 
(16) was a period when their effons were fmstrated because 

" 
(17) Buck had nOt been seen and Luther had moved away forrwo , 
('8) or three days. And I thought it was over with, that the 
(19) dolphins are gone. They COUldn't flOd them anywhere. 
[2OJ And yes, I left for three days and then I returned. 
[2') C: When di~ you leave the country, sir? 

:, 
(22) A: I don',! know. I would have to look at my 

. r ' .. . . 
(23) passpon to give you die details. But I left and I came 
(24) right back. " 
(25) C: Was it within'that same time frame? 

" . . 
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(1) attempt, a last-ditch effort to get them back into the (1) A: It was 'right after - they had been gone - ' ' 
121 there had been no sighungs' of the dolphins for three or 
(3) four days or something like that. That's when I left 
(41 leaving ~y son on the scene and Jack and Vanessa and 
(~ Kathleen Brooks to monito~.And I";as on the phone with 
(') them constantly.lncide~tally, I scheduled that ior two 
(7J years to be at theconf~rence.And I got there and got 
(8) back. I had to be there. 
(91 Q: I was interested in the videotape that you 

(10) showed with regard to your release of Flipper.And one 
(11) of the s~tements tha~ you made was'that: "Freedom is 
{12] about choices and decisions." Do· you re~e~ber that? 
(13) A: That's correct. You know, something turned in 
(14) my stomach when I heard myself say'that because Luther 
(15) and Buck had no choice. I did that to them, and I think 
(1~ I have already '-.: Yeah, that was bad. , 
(1~ Q: Thatbad,nothing-
(18) A: I don't retract that statement. That's true. 
[19] Freedom is abo·ut 'choices and decisions, yes. 
(2<l) Q: But you didn'tgive these dolphiris that 
(21) decision, did you? 
(22) A: No, I did not. I made that for iheni, and I 
(23) made the wrong decision. 
(24) Q: On several occasions after the release of 

, (2~ Luther and Buck, you stated that this release was done 
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(1) in a "responsible. way" and that you feel very good about 
(2) it. Do you remember making those statements? 
(3) A: How long after the release? A few minutes, 
(4) yes, I felt great about it. 
(~ Q: Several days? 
(6) A: I had been through a Stephen King nightmare 
(7J movie for 18 mo.nths, and finally they were free.Yes, I 
(8) felt that way at that moment. 
(9) Q: Do you recall an editorial that you did in the 

(10) Miami Herald on July 3rd of 1995? 
(11) A: No - I write a lot. 
(12) 0: I will be happy to refresh your recollection. 
(13) But in that editorial you say: "I assert that the 
[14] release was legal, it was ethical ;:a.nd it was 
(1~ responsible." 
(1~ A: Yes, I remember saying that. And' it was I 
(1~ believed then at the time. I honestly believed in my 
(18) heart that it was legal. 

Q: Based upon -(19) 

(2~ A: And it wasn't ethical. I did not believe at 
(21) this time it was responsible. i:m wrong about that one. 
(22J Q: You no longer stand by that statement it was 

;. , .. 
(23) responsible? 
(24) A: Not all of the statement, no. It was not 
~ responsible. It was irresponsible. ~t was a desperate 

121 sea, the Gulf of Mexico where ,they came from. 
(3) !nR, LA BISSONNIERE: One moment, please,Your 
[4] Honor. 
(5) MR. O'B~RRY: May I get a drink of water, Your 
(6) Honor? , 
(7J THE COURT: Certainly. 
(~ Okay. Any other questions? , 
(9) MR. LA BISSONNIERE:No other questions,Your 

(1(ij Honor. 
(11) THE COURT: All right. Mr. O'Barry, is there 
(12) anything else you would like to say at this point then? 
(13) MR. O'BARRY: No, sir. 
(14) THE COURT: Okay. Mr. Good. 
(15) MR. GOOD: I would like a little break, Your 
(16) Honor. Is that okay? 
(1~ THE COURT: Sure. Let's take ten minutes. We 
(lS) are in recess. 
(19) (Whereupon, a short break was taken.) 
(2<l) THE COURT: It's your oPPOrtunity. 
(21) MR. HOGAN: Your Honor, I'm sorry. 
(22) Preliminarily before Mr. Good, you had requested the fax 
~3) ,cover sheet for the protocols that were submitted by Ms. 
(24) R~se,AgencY's Exhibit 35.This is the sheet that Ms. 

, (2~ Rose provided me. Mr. O'Barry has seen it. . 

(1) THE COURT: Okay. Let's make this 35-A then. 
(2) Is it associated with 35? ' 
(3) MR. HOGAN: Yes,Your Honor. 
(41. ~HE COURT: Then it will])e marked as 35-A. 
(5) All right. Mr. Good, your turn. First of 
(~ aU, let me ask yo'; are you going to testify? Then I 
{7J have to swear you in. 
(8) MR. GOOD: Yes. 
(9) THE COURT: You want to testify from this with 

(10) your books, or you want to come up here? 
(11) MR. GOOD: I would rather do it from here. 
(12) THE COURT: Please stand and raise your right 

(13) ha'1d. 
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, (14) (Whereupon, lloyd Good, having been first duly 
(15) sworn by the Judge, was examined and testified as 
(16) follows.) 
(1~ DIRECT TESTIMONY 
(18) MR. GOOD: How do you ask a dolphin what it 
(19] wants to do? We can't.We can't talk to them. We 
(2<l) can't say: Hey, you are in this tank. Do you want to 

(21) go back to the wild, or do you want to stay here? 
(22J There's no way that we. can do that. We can't ask them. 
(23) The only way to do it humanely with integrity is to put 
(24) the dolphins in a sea pen adjacent to the natural 
(2~ environment and open the gate. That's it. That's how 
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(I) trouble, if they get hun, if they get sick, if they get , (IJ you do it. It!s very, very simple.. 
I (2] Everyo~e keeps talking about protocols. There 
I' ' 

/3) are no protocols. That's it. You open a gate, and then 
(4J you leave them alone: and you see what they do. ' ... 

(5J People ~eep talking about the behavioral 
(6J conditioning. And this has been really confusing from 
(7) the stan of'the project. This is one of the malo 
(8J problems, .ind this was brought in during that Navy 
(9J repon that ';was, written by dolphin trainers. So people 

(10J think that since you take a dolphin from.the wild,and 
~1 - -. 

(11J then you do something to it - you do a, training pl'()gram 
[12J to it, you ~ke it eat fish from you and then-in !eturn,' 

(13J for being f~d the dolphin does ,~ha~ J:ou wa?t, and you 
(14J train it in that WdY to do shows and to do anything you 
(15J want. So Y<i~ take the dolphin from t~e wild, and you 
(16) mold it thrbugh a process; and then it becomes a captive 
(17) dolphin. W~ll, in the mind of a d~lphin trainer who has, 
("J been in chirge of all this and has written all his 
(19J' protocOls, those imaginary protocols, they think that, 
1201 well, there .omst be an inverse process taking it from 
~IJ captivity th~n re-molding it somehow by training it and 
(22J then' makin'g it back into a wild dolphi~ .. But 't,here is ' 
~3) none.All yriu can do is just stop doing what you were. 

~4J doing. 'I' 
''25} They keep talking about extinguishing 
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(IJ behaviors. What they are talking about is erasing 
(2] memory. Arid we don't even know what'memory is, let 
PJ alone how ~o erase it. Dolphins have, tremendous 
I~l memories. fIley are very, very' intelligent. You c~n 't 
(5J ever make them forget anything. Wile.n they go out f,?m a . 
!6J safe enclosi,re through an open gate, they do it very, " 
(7) very gradl~llY - very, very' gingerly. I.t takes them, 
(8J God; an hour just to poke their head through. Then they 

(9J go, oh, wo~ - they are scared. Then ~ley go out for a 
(10] little longer. And finally, then they WIll actually ZIP 
(11J out the gate and run around and zip back in again. It 
(12) takes them 'a long time. Time is the essence of the ' 

(13J process, gi~ng them the time they need.All ofthe 
(14J release projects we are hearing about the timi!lg of ii. 
(15J SO if a h'itman being sat there by the side of a ; 
(1~ sea pen and looked at the dolphin and said I think that 
(17] one is read~ to be released back to the wild - well, ho~ 
(18J do they know? They can't know. The only way you can 
(19] know wheri a dolphin is ready to be returned to the wild 
(2OJ is when it I~aves. That's when you know. That's the, 
121J only way y6u know with compassiq[1.And if they leave 
22) from one sdre spot over time, it might take months. It 
;"J might take years. They might never go. But if they 
(2') leave from ihesame spot, then they know how to get back 
(25J there.The~can find their. way home if they get in 

(2J hungry; and they can do it gradually over time. Time is 
~J the most important thing. And time i5the one thing, 
(4J that,the dolphins have never been allowed to have in any 

, .-. 

(5J of these release projects. 
J~ They talk a~out how bad it was that the 
(7) dolphins were 9ut in front of the sanctuary. And they 

(8J tried to make if look reaUy bad when a dolphin was in , 
(9] the marina can~1 there, and it was playing with that 

(lOJ guy's boat. That, guy was an idiot. Now what I first 
(11) realized, thougil, is that probably the dolphins' main 
(12] problemwhen',it gets released back to the wild if it 
(13J chooses to go, if it chooses to release itself back to 
(14J the wild' is that)t's going to have to deal with people 
(1~ in the boats. It's probably the most imponant thing a_ 
(16) dolphin has to learn. How are you going to teach this 
(17] to a dolphin in:the sea pen? Are you goin~ to put a 
(18J boat in and cha,se the dolphin around? What are you 
(19J going to do? Yqu can't. The only teacher of these 
(2OJ things,tO a dolphin is eXj>erience, is going Oll! there 
121J and experienci!,g thos~ things by itself. 
(22J Now after a1while, I realized, of course, that 
(23J you couldn:l.jl!st do that. And at the end, I didn't 
124J have the facilities to follow the dolphin aro,und in a 
(25J boat while they were Out in the bay and exploring 
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(I) freedom from the sanctuary as they were always intended 
(2) to do as far as I am concerned. I can prove that. 
(3) Maybe not to~y, but -
(4) THE COURT:, Well, is this the hean of what 
(5J happened at the Dolphin Sugarloaf Sanctuary that your 
(~ philosophy ang the philosophy o(Mr. O'Barry differ on 
(7) that issue? ¥td,is this what happe','ed with respect to 

(8) the - " 
(9) MR. GOOD: lVIr. O'Barry's process ends when the 

(10J gate is opened:He has them in a pen just like Dr. 
4 . 

(11) Wells did. And then he does his readaptation show with 
(12) them; and ilien he opens the gate, and the dolphin is 
(13J supposed to le~ve.And my philosophy begins when the 
114J gate is open. You open the gate.You wait there with 
115] the boat. You follow the dolphin around.And the 
(16) science comes"in - Now I didn't have all this happening 
(17] at the time. I waS just opening ,the gate and letting , 
(18) him out to see.what would happen. We didn't know yet. 

, 119) We had never pone it before. It was an experiment. But 
I20J the science comes in when you document it. You can 
{21} follow them arpund with a boat and see what they dO,and 
[22] that's the scie~ce. See how long it takes. You can't 
(23J erase their mep1ory, 
124J Now as yo~ can probably see,I'm caught 
(25] berween a couple of things here. It seems like I am 
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[1] caught actually between the extreme right which would be 
[~ the captive display industry and what they think is 
~[ right and the extreme left which is Mr. O'Barry. Now ' 
[4) the captivity people, Dolphin Research Center people, 
[~ like they were very threatened by the idea of the gite 
[6) being opened because they were womed about that 
(7] dolphins might actually decide to leave and that would, 
[8) set a bad precedent. You know, they' might have to offer 
1") the same choice to the rest of the dolphins that they 

[10) have; and it threatened their livelihood or in the 
[11) abstract way to them. On the other hand, Mr. O'Barry, 
(12) he makes his living off of saying that' captivity is ba'd 
[13) and returning to the wild isgood.And'he was equally 
[14) freaked out that the gate was open. And as you can see, 
[15) towards the end he actually even turned on me. And he 
(16) turned me in to the Government because the dolphins were' 
[1n being allowed out of their cages which is what I assumed 
[18) he was all about. Mr. O'BarrY wasn't afraid the 

[1) time. I was realizing I didn't have enough time. The 
(2) dol~hi?S were going at 'their own pace, and it might take \... 
~) months. So I was trying to lure the dolphins with the 
[4) food and throw the food, you know,lead them funherand 
[5) funher away and trying to show tiiem how to get out of 

[6) the bay there at Sugarioaf. Ii's almosi like a 
(7] saltwater iake. But I ,realized right 'away that the 
[8) dolphins didn't like that. They didn't want to be 

, [9) forced at all. !'realized that using the food to try 
[10) and encourage them to go funherandfunberawaywas no 
[11) better or different than using the food to make them do 
[12) a trick or make them do anything that you use the food 
[1lj for. We never made the dolphins that were - except for 
[14) Sugar - at Sugarloaf Dolphin Sanctuary do any tricks. 
[15) They were fed unconditionally. We just feil them. And 

, , ' 

[16) that was a real rJdical concept as well. We did feed 
[1n them from boatS. Dolphins are very, very intelligent 
[18j creatures. Their brains are very large. They are very 

[18) dolphins would leave.'He wits actually afraid if the [1') sman. 
(20) gate was left open they might actually stay. And I was ' [20] And for a while wh~n Rick Trout was first 
[21] caught in the middle with the dolphins. ]21) there he had everybody hiding behind trees and like 
J22I Freedom is not a matter of returning to the ]22] throwing these fish out, and the dolphins were supposed 
[23] wild. Freedom is a matter of having the choice of [2l] to be keeping their heads down.And they were supposed, 
[24) whether or not the dolphin wants to go out to the wild ]24) to be - we were supposed to be extinguishing behaviors ~' 

~[2~:::..:o::.:r:..:n:::o:::t::.. Tl:.;:)=a:.t':.s .:,w:,:h:::a::te,:f::.re::e::d::o::m=-I,,· s.c' F_r_e_e_d..:o"m""is"-,,a_ma_tt_e_r_o_f __ ~ [25] and somehow erasing the memories of these dolphins as if ( 

(11 choice. 

121 THE COURT: How about the feedings?The 
(31 allegations in this case are that you were hot feeding 

f4J the dolphins and that they were going out to the 

IS] fishermen to beg for food 
[6) MR. GOOD: Those dolphins -now I am talking 

(7) about before the actual release of Buck a:nd luther that 

[81 I am being charged with. I am talking about the e~ents 

[91 before that. 
[1~ THE COURT: lnunediately before'in the month 

[11) between April and May 1996. 
[121 MR. GOOD: Yes.All the events I am talking 
(131 about are before the dolphinS were actually taken out 

[14] and dumped off of Key Wes~. 

[1~ THE COURT: Right. 
(16] MR. GOOD: Yeah. There was never a moment 

1m that - one day that the dolphins missed one meal duriilg 

(18] their sra'y at Sugarloaf Dolphin Sanctuary. The reason 
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(19] why Mr. O'Barry's people were lrunJting I might not have 

(20) been feeding them is because I was feeding them out in 

(21) the bay from my boat. I knew that confiscation was 

(22J coming, and 1 was trying to use the food to lure the 

(23) dolphins further away from the sanctuary·and increase 

(24) their progress, you know, kind of push them along. I 

[25] was starting to get worried. It was taking a long 
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[1) a dolphin is ever going to forget that it's been fed by 
[2) people for a very long time. They are not going to 

[l) forget that. So here we are, we are lobbing fish 
[4] through the 'air. Dr. Wells called it fish from heaven. 
[~ Now I have known dolphins my entire life since I was ten 
[6) years old, and I know how sman they are.A dolphin 
(7] knows tilat fish don ',t drop out of the sky. They just 
[8) know it.All right? It doesn't make any sense.All it 
[9) did was create this tremendous bird problem. We had 

[10] birds diving at the dolphin's head. We had the fish in 
[11) the canal. We had thousands of snapper and fin fish. 

, [12) They were eating the !ish. They were creating a 
[13) horrible mess. And th'e'dolphins knew where they were 
[14) coU;ingfrom. They knew we were hiding behind the tree. 
[15) He goes: Yeah, there he is behind the tree. He is 
[16) throwing these fish at me. It doesn't make any sense. 
[1n This is what's really confused everybody is 
[18) that they think there's some process by which you can 
[19) train the dolphins to be free. There's no processes. 
]20) All you can do is open the gate and let them be and see 

, [21] how long ittakes and Write down what happens and follow 
122) them around with a megaphone perhaps at a discrete 
[2l) distance so when all these people stan freaking out and 
(24) trying to jump on him you can tell him, hey, be cool. I 
]2~ did realize that was ne,eded toWards the end that I was 
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11' going to have to do it right away to have a couple of 
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[11 repons.And I'm going to enter them into evidence. 
121 people in a boat following the dolphins around all the 
~) time that they are Out there and that that was needed 
I') for their oWn safety because places in the Florida Keys 
IS) are genin~. a hundred dellars to. swim with the delphin 
I') for rwentyminutes.lt's been marketed,and there's 
171 this dolphin craze going en. And if somebody sees a' 
18) delphin in'the water, they think, hey, it's a 
[0) hundred-dollar value for free. New it's getten really 

10) ridiculous as you can see from that videotape of the 
") delphins eff ef Key West. . 
I~ THE COURT: Now what happened then about the 
13) release? With this philosophy of time and you lening 
'" them swim and getting funher away, but then we saw the 
IS) video ef the release. The release yeu are going eut 
16) there at what must be 15 knots at least to get out there 
17] and drop the dolphins. Now that cenainly wasn't the 
8) mest - I mean, what ' happened? Why did yeu de it that 
0, way? 
"' MR. GOOD: Well, Your Honor. there waS an 
'1' imminent confiscation. Rick had told me that; and it 
2) was later confirmed in Natienal Marine Fisheries 
3, Service's n~wslener.1 have it here. They said that 
') before we can seize the delphins they were released from 
5, the Delphin Sanctuary. They did ceme and seize Jake, 
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I) and they came and seized Melly. And they had these 
~ things in th~ werks befere the release actually took 
I) place. I do~'t think that the Government was eut to get 
I, me,Your Honer. The Government came and got me. It's a 
ij feregene c~nclusien.lt's a histerical faCt. They 
ij arrived with trucks and like thiny agents and crews 
, from all the captive dolphin facilities, and they came 
I) and they re~cued the dolphins. 
~ New at ~e time during the sanctuary were any ' 
~ ef the dolphins net eating er feeling well. I mean,l 
, have the -,The enly legal right to inspect delphin 
I facilities is a license, a USDA inspectien from APHIS. 
I These are decters efveterinary medicine that inspect 
, fer APHIS. I have 16 wrinen inspectien repons that 
, were wrin~n eut in the rwo-and-a-half years ef the 
, project,act;"Uy 12 while the delphins were there.And 
, this is just a small fractien, theugh, ef the visits 
, that I received from the USDA. I ceunted in my ewn 
I recerds before the final confiscatien ef Jake and Melly 
I ever feny visits, feny full days ef my time where the 
I inspeCtors~ere on site with me from8:30 in the morning 
I untll6:30 at night. Fony-<>ne days eut ef a 
, two-and-a-h~lf year period. That's an enormous amellnt 
I ~f inspectiens.And yeu can leek through - my majer 
I piece of evi,dence is the Government's own inspection 

121 Yeu can leek through them, and yeu will never fmd any 
[31. mentien ef a delphin being anything but robust and 
I') healthy at Sug;;rlOaf Delphin Sanctuary. Dr. Christina 
'S) Cox, Dr. RiCha,fd Watkins and Dr. Elizabeth Geldentire 
161 were three doctors efveterinary medicine, USDA 
171 inspectors, that were practically living at the 
18, sanctuary. No.,\, .there was quite a -
19' Are you leqking fer inspectien repons, Yeur 

(10] Honor? , f) 

I'" THE COURT: De yeu want to. submit these? 
11~ MR. GOOD: Yeah, at this time I will. 
113) THE COURT: Do yeu want to. de it new? I 
1"1 theught yeuwanted to. submit them.Yeu can wait. I 
lIS) didn't mean to intermpt yeu, but I theught you wanted 

I. 

116) to. submit the'!'. 
117] MR. GOOD: Let me see about the issue ef a 
118) wrinen brief aft~r this is all ever -
1'81 THE COURT: Yeu said at the eutset efthls 
I20J case that this was a maner ef civil disobedience. 
(21) That's what yeu said at the beginning ef this case. 

I 
I22J MR. GOOD: Yes. 
(23) 

J24) 

" THE COUR~: What did yeu mean by that? 
MR. GOOD: well, there was an engeing battle 

)2S) berween the regienal effice ef the USDA and the 
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I') 'Washingten effice of the USDA ever the epen-water werk 
121 issue. From the very beginning, I was trying to werk ,. 
(3) with the USDA APHIS peeple er the Natienal Marine 
I') Fisheries Service peeple just to get the gate epen. 
IS) That's alii reaUy needed to have WdS the gate epen. 
1"1 And there wason interpretatien from -
171 I have kind' ef digressed from what I was 
18, planning to de', so. I'm not quite as erganized in my 
191 thinking. ' , 

, I 

1'0) Civil disebedience in respect to. the fact that , -
111) Natienal Marine Fisheries Service was net geing to give 
112) a permit to de this delphin release. I mean, new they 
113) have get six y~ars to. write protecels; and they haven't 
114) wrinen any pri:>tecels_ Because like I said, there 
lIS) really aren 't a~y ef the kinds ef - nebody knews hew to 

116) de it really. We didn't want to. knew hew to de it at 
I 

117] first. But also. the USDA APHIS was censtantly warning 
118) me tewards a cenfiscatien.And in the absence ef any 
110) kind ef medical problem at the sanctuary, any kind ef . . 
J20) medical emergency, they were geing to. de it - the APHIS 
(21] was-going to dp it by using inadequate vet care which 
I22J doesn't mean t.hat I had a veterinary problem. I jUst 
(23) didn't have a veterinarian. I had a hard time keeping a 
12') veterinarian. It 'deesn't mean that the dolphins were 
(25) sick. It just means that I had a hard time keeping a 
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['I vet. ['I doing this, he immediately called the Government and 
[2] And the other thing was failure to contain the. [2] said Molly is Out of her cage. You know, stop this. So 
[3] animals which is an interpretation of the Animal Welfare [3] <:;ra:....tord takes 'the A~I Welfare Act, and he reads it. 
[4] Act that I don't agree with, and neither did the [4] And he can't find anything that says that animals 
[S] regional directors of the USDA agree 'withtheWashington [5] go~emed by the act a!"n't allowed out of their primary 
['] office's interpretation. So as an act of civil ['] enclosures. So he takes something out of the section 
[7] disobedience, I was totally frustrated by ~ Well, the [7] called 3.10IA.And it says that' it's under 
['] fact of the maner is that they were coming to get the [8] construction requirements. He says that verbatim. The 
[9] dolphins.And they did come and get the dolphins, so [9] thing says: "The housing facilitY shall be structurally 

['0] this is not paranoid talk. I mean, they ca,,!e. and they ['0] sound and shall be of good repair to protect the animals 
[1'] got the dolphins.Jake is testimony to that. So is [I'] from injury, to contain the animals and to prevent the 
]'2] Molly. So I had to decide whether I was going to let [12] entrance of unwanted animals.· So he to{)k contain the 
]13] them take the dolphins from the sanctuary or let them go [13] animals out of this piece of law which is under 
[14] or drive them off and agree to what Rick wanted to do [14] ca'nstruction require"!ents, and he interpreted it to say 
[15] and drop them off of Key West. So at thai point it [15] that the dolphins are to stay within their cages. They 
]16] wasn't an act of really - it was an act of desperation [16] couldn't be allowed Out. 
[1~ as he said. But it was also an act of civil ['7] Now I wrote a lener to him objecting to that 
]"] disobedience because I was hoping in the process I could ["] interpretation, and then it went back and forth between 
]'~ clarify some of these issues. ['~ the regional office and the Washington office. And' 
~O] Is it indeed illegal to release them - This ~ finally Dr. Watkins who was the deputy supervisor for 
[2'] from National Marine Fisheries Service and also from the [2'] animal care for the southeast sector knew about the 
~ USDA. Can I allow the dolphins out of their primary ~ situation. The southeast sector requests the situation 
[23] enclosures? Now I would like to read to you the letter [23] involving Molly, an older female bottlenose dOlphin, her 
[2'] that Dr. Richard Watkins from the regional office of the [24] movement and activity in open water be revised and the 

~[2~s]_U,::::SD~A~wrot:::.:::::e=-t::o:.::h:::is=-b::o=ss::e::s~i::n __ w::.::as=h=in=gtc.0=n~o.:n:.:m=y-,b,-e..:h=a.:.:lf=. __ ~S] interpretation reconsidered. On December 20th, 1994, 
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I') They agree with my interpretation. . 
[2[ THE COURT: Just give us ,the date of that, 
(3) would you please. 
(4) MR. GOOD: April 28th, 1995. I have been 
(5) portrayed as rather a renegade perhaps during this 
[6] trial. But I have quite an extensive history of 
[7] lener-writing campaign back and forth between the 
[') agencies in Washington and the regional office trying to 
[~ get permission to open the gates througbAPIDS,So Joe 

('0) Roberts was trying to get permission from National 
[") Marine Fisheries Service to release Bogie and Bacall . 
['2] from that agency. And from my end, I was trying to get , . 
(13) permiSSion from the USDA APIDS Just to open the gate, 
(14] let the dolphins, out. So he was working on that, and I . , ' 

(15) was working on this part of It. 
['6] The whole thing started when a man n.amed 
[1~ Richard Cra,.,rord - he was the assistant deputy 
(18) administrator of regulatory enforcement and animal care 
[19) at the Washington office - and we were introduCing a 
[20] dolphin named Molly to Sugar. And s~e had to swim out 
(21) of her lagoon and over and back into Sugar's lagoon to 
~ meet her. And later on we incorporated that area into 
(23) the ·sanctuary. She swam out of the back carial.And she 
(24) swam over, and she swam into Sugar's canal; and Rick 
[2~ Trout 'knew we were doing this. He found Out we were 

I'] Dr. Crawford sends a letter to Sugarloaf Dolphin 
[2] Sanctuary. This lener ~s in response to reports to 
13] headquarters that Molly had been taken into the canal 
[.] behind her primary enclosure in the process of 
[S] acquainting her with Sugar. The interpretation given in 
[6] this lener was that the animals are to remain in their 
[7] designated enclosures or th.e facility will be in 
['] violation of the Animal Welfare Act. This was cited 
[~ under section 3:10IA, construction requirements, that 

[10] outdoor housing facility shall contain the animals. 
[1'] "On February 6th, 1995, Sugarloaf Dolphin 
['2) Sanctuary requested you to review this interpretation as 
[13] they felt it was'in error and not in the best interest 
["] of Molly. In your lener dated March 9th, 1995, you 
(15) indicate Molly is being released into the wild and 
['6] re";'pnll-ed. Your le,ner further reiterates and expands 
['7] upon the previous let~er by Dr. CraWford dated December 
[1') 20th, 1994. However, for the follOwing reasons, this 
(19] sector feels the move,ments of Molly into open water 
[20] allowable under the Animal Welfare Act. First, Molly is 
~'] not being released into the wild and recaptured. She is 
~ being handled in protected water and under the control \.... 
(23) ofa handler from a kayak. She is not one of the 
(24) animals being petitioned for release but remains on 
(25) exhibit at Sugarloaf. The map shows the area where 
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II) Molly was.handl~d, the canal area. ~ 
121 Let me 'skip down on thai part. , . 

...,..; PI Secondly, the removal of a~ animai from their 
14) primary e~closures for transport or husbandry reasons is 
15) considered handling and should be regulated under 
I~ Section 2.131. Under this section, to visita facilily 
I7l required ti, handle Molly in a 'manner Ihal does 'not cause 
I') harm or di'slress, from whal I have been able 10 ' , . "" 
(9) determine; Sugarloaf was complying with this 

II~ regulalion;" This was part two of the regulation of , 
1"1 1985. II says: "This revision moved handling from , ' 
I'2} Section 3,135 and subpart E, marine manunals, Th" 

" ' 

(131 proposals from 1987 and 1989 are attached. The . 
1"1 consolidation of the handling regulations done in order 

115] to apply t~e same requirements to all cover~d ~ni~ls 
1'6) and 10 elin.nnate repetitive standardslO enable ~le 
1'1) departmerlt 10 better prosecute cases of inhumane 
118] handling a~d treatment. In contrast. the response of 
119) your March 1995 letters t~ the subpart E addresses ' 
f20I marine animals; and the other parts of the application 
(2'1 are nOl ge~eraUy applicable. The removal of nonmarine 

" , 
I22l mammals lrorn thdr primary enclosures is ~eing regulated 
1231 and handl~d under 2.131. In the inlerest oftiniformity, 
1241 we requesl a similar interpretation for Sugarloaf and , 

\ (251 marine mammals. Sugarloaf should be allowed 10 inove 
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'1;1 animals, dQlphins oul of their primary enclosures under 
121 2.13 L Curl-ently, Ihis sector has One olher marine , 
ral mamma/ t.iCility which this has allowed the dolphins to 
I") enter ope~ water to move from one primary enclosure to 
lSI anolher. O~casionaIlY, a dolphin beirig moved and , 
[6) entering open water does not iinmedi3teiy enterthc other 
f7I primary e*losure and is in open waler for an extended 
1'1 period oftime, In Ihe paSI, this has caused proble'!'5 
(9) wilh do/pliios.· II's signed by Richard H. Watkins, DVM, 

1'0) Sector Sup'ervisor,Anirnal Care Southeasl Secror, ... ' 

I'll The Ag~ncy in Washi~gton denied Dr. Watkins' ' . . 
1'2) request.Al)d it created a huge problem within the 
1.31 Agency.Apparently, I found out laler Ihal mostly il 
""} wasn 't so~e kind of a· wasn't quite like a h'uge 

'/ . . 
1'5) governme~1 conspiracy. :rhere were. threepeople in 
1'61 particular ihat had a problem with the Sugarloaf DOlphin ., , 

lIn Sancluary,Their names were Richard Crawford who wrote 
1181 Ihe initial iPemoand Dale Schwindaman who you will learn 
II~ about laler - Barry mentioned him a couple times - and a . ' 

f20I woman na!Ded Barbara Cohn. And I would like to think 
[21] that these ~re just like three renegade bureaucrats and 

i " 
tz2J nol how t1ie GovCfIllIlen,1 treats people. 

t I ' " , , 

-..,/ fZlI This wenl back and forth for a while. BUI 
~') finally, in the final analysis, the regional office was 

t. , , r" 
~~ overcome ,bY the Washington office.T~ey actually. even 

11) stopped tr~g~? u5eJ:he regional, office. and ~ey were 

121 doing it din:ct.lY,:from Washington. They really wanted 

Pl the regional office to come down here and inspect which 
' - " " . 

14] they did like ad fL3useam. The inspections were ,ust 

[S} outrageous.And,:regional office would say: Listen to 

[6) me. yC?u keep,8'?;n& doW!1 there. and ~othing is wrong. 

(7) And so the Washington office staTted just doing their 
• • ~l , • 

(8] own thing. They. started going around them. And this is 
, ', . , ' 

(9) not proper in g~vcrnmentallevcIs.lt ~a~.~s everyone 

(10] upset. 

(11J "'A. LA BISsONNIERE:Excuse me,Your Honor. 1 .. , . 

(12) am going to object. I don't mean to interrupt you. But 
I • . • 

[13] is there any foundation for any of the statements that 
,I • . " • 

[14J are being made 'about this disagreement between the 
f ; , 

[15] reoional and headquarters office over what's happening? 
~ . I 

1.61 THE COURT:Pkay. Well, we will !~I you ask 

(17] those on direct ~xamination. You have had your 

[18] opportunities t~ have your witnesses. Now let Mr. Good 
:J " 

[19] have an oppor~ty to say what he wan,ts to. 

1201 Go ahead, Mr; GoOO. 

1211 MR. GOOD: In shor~ Your Honor, the dolphinS 
!I , 

(22J were confiscated on the basis of failure to contain the , ' 

{23] animals. And every time the dolphins were allowed out .. -' . . 
{24] of Sugarloaf ~~h is every chance I can get, I would 

(25] open the gatc:¥d if somebody reported it [0 the USDA, 
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[11 who we know SOme people were always watching,and they 
121 would write il down as a violation of the Animal Welfare 
131 Act and say th'ey failed 10 con~in the animals. And 
141 thai interpretalion was never actuaUy clearly made. 
I~ And I don't think that the Washington office really 1 ' , ' , , 
I" believed that much. I mean, because they needed more. 

'I ' 
f7I They ~ouldn'~liustify the first ever qmfiscation of 
1'1 heallhy dolphins on just this. This was tOO weak. 

I . .. ". 
19) So they Started working on my vel care.And I 

.' I' . J 

1.0) went Ihrough,a number, I won't through four 
1"1 velerinarians ';"hile the p;"'ject was going on. The 
112} veterinarian p~blem was a major chink in my artnor. It 

.' I, ' ' . 

1131 was real bad. I, had a hard time keeping a vet. I have 
1141 a real h~listic medical approach. And any veterinarian 
[15] that .worlcs foi· any veterinarian whose experience is 
II~ accepled by t~e ~vernment has gained that experience 
117] through capliyity because it's the only way that you can 
1181 get hands-on work with dolphins and get experience with 
I'~ the captive d4lphinS. II's yery hard t~ 'get hands-on ' 
(20) experience with the wild dolphins. Dr. Wells probably 

~ , . 
~II has, the one place anywhere that someone could actually 

_ ), • . 4 

122} get hands-on experience with a wild dolphin. They calch 
j23) them from' th~ wild, do aU these medica/lem. So I 
1241 had a hard ti";e fmding a ~et 'that agreed with my 
{25] practic~s. wi~ basically leaving them alone and not 
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(IJ training them all these medical behaviors and "all these 
~ , 
(3J So the fIrst vet I had was the guy named Dr. 
('J David Stelling, and he was the same'vet that the Ocean " 

(~ Reef Club dolphins Molly, Bogie and Bacall had up 
(6J there.And he agreed to be the vet for the Sugarloaf 
(7J DOlphio Sanctuary. Under his care, ,{ dolphin named Lady 
(8J died. Rick Trout claimed to be real - was real attached 
(9J to Lady, and he gave Dr. Stelliog a real hard time while 

(IOJ he was workiog for me.And eventually, Stelling quit. 
111) Rick Trout was calling on the' phon.c'h~ing real abusive. 

(1~ And he fInally quit, said I can't work for you. 
(13J The second vet was a guy named George Baker 
(14J who lived io Key Largo.And George really likes to use 
(15J antibiotics.And when Jake had those skin lesions, 
(16] George had him on this really powefful antibiotics for a 
(1~ month. They weren't geniog any better, and I knew"they 
(18J were preexisting skio lesions from the Navy. But 
(19) veterinarians like to cover their bases with 
~~ antibiotics. They use them prophylactically mucli toO 
~IJ much.And after a monthI had taken Jake off the 
(22J Baytril, and I didn't tell George.And George got real 
(23J angry at me, and he quit. So that's that second one.' 
~4J He was also a friend of Rick Trout's, also George Baker; 
~5J and Trout was makiog him ';uts. Trout was calliog him 
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(IJ all the time. 
~J And so the third vet - I just found ilIis out 
(3J during this hearing under Bob Schoelkopf's cross 
{'J examination - the third vet that I had was this woman 
(5J named Diane She.:nck, and I thought I found my dream 
(6J vet. We talked for a whole day, She was very holistic, 
(7J rarely use'd antibiotiCs. She worked with Schoelkopf, 
(8J but she spent a lot of time actually kind of putting 
~J down his extre~e medical propensiry. You know, he is 

(IOJ very ioto tests and science and aIi this stuff. And she 
(I1J was like a lot less - a lot niore hands off. You know, ' 
(I~ it's very important for dolphios because dolphins are 
(13J extremely fragile; and you can't give them over-care. 
[14] The worse thing you can do is give the'mtoo much medical 

(15J attention as far as, you know, tests and handling atid 
(16] all that stuff goes. So here I thought Dr. Sherrick was 
(1~ my dream vet. I knew she was a friend of Bob 
(18J Schoelkopf's, that she had'worked fo!, him in his 
(l9J traioiog center; but I dictri't know he.ent her down 
(2OJ there. I was really happy. It Was'like f'mally I 
~IJ ftUed a space. You know, the USDA can't get me now. I 
(22J got a vet. So that was right before' the 'last time ilIat 
(23J Luther beat up Jake, and she had a few scratches on 
(24J her.And Becky Baron and Rick Trout were calliog' 
(25] everybody io the known universe ntakuig complaiotsabout 
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(1) it. I call~d my n~w v~t Diane Sherrick, and"she n~ver 
[2] called me ,back. She just ·vanished. 

[3] Now you will find in one of the inspection 

[4] reports_ that I aD? entering as my major evidence,these 

(5) inspection repo!ts for 41 visits by APHIS in a 

(5) two-ancJ..a.half.year period, that she is mentioned in 

(7l there, that D~. Goldentire is there. And she is 

(8] inspecting the place once agaifl~And she mentioned Dr. 

[9] Sherrick's PVC or personal vete~inary care - her form 

[10] for APHIS is filled out, but it leaves a few things 

111J out.TIlat's really the onlX mention {have of this 

[12) woman Diane Sherrick.Apparently. she was just a spy 

(13] for Bob. ·Schoelkopf. That's what he sai~ on the stand, 
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[14] he sent h~r down therc.11tis woman agreed to be my vet 

[15] of record and left me totally in the lurch. 

[16] Finally, my golden retriever veterinarian Cruz 

(17] agreed to fill in the meantime. And Dr. cruz was doing 

[18] a fine job. He didn't have any experience with marine 

[19) mammals, b~t he was fa~Cin~ted by them. I think Dolphin . 

(20] Research Center's vet Dr. Steel started out as a dog and 

[21J cat'vet.Afld she kind of nursed him along. Back in the 

\22l old days, you know, you didn't - there wasn't as much 

(23) tension. 0;: Cruz was doing a fine job. There wasn't 

(24] anything wr~ng with the dolphins. It's not like I 

(25) needed a vet right then. I just needed somebody to fill 

pago1040'

{IJ out the paperwork 'and be my vet for APlflS. It wasn't 
~ anything wrong with the dolphios. They were healthy. 
(3J If you are not sick, you don't go to the doctor. But 
14] when"you are running a Dolphin Sanctuary, you have to 
(5]. have a veterinarian of record. So Dr. Cruz was 'a vet of " 
(6J record for a while. 
(7J Then the Washiogton offIce of APlflS sent a 
{8J couple of iovestigators down, and they sat io his offIce 

f " ' 

(9] for a full day. And they went through all his 
(10J pape""ork, and they just sat there all day 10ng.And 
{"J Dr. Cruz got his degree from the Dominican Republic. 
(1~ And they looked at that. And they said, well, you know, 
[13] we are" not so sure that this is any good iIi the state of 
[14] Florida. You be~ter check this out.w~li, Dr. Cruz 
(15J called me that'night and said, "lloyd, I would like to 
(16]" help you out; but these people are messing with me.' So 
(In actually, the USDA f'mally'had learned from Rick Trout 
(18J that that was my weakness that if you keep taking my 
f19] veterinarians that eventually I will have no vet. No " 
(2~ one will stand up.And no one was goiog to step up to 
(21J the plate for me as a vet because it was like, I mean, 
(22J Rick Trout ~ould just attack you big time. So I had '--
(23J four vets, all of whom bit the dust along the way. , . . 
~'J And that's why the second pan of the Agency's 

• I; " 

~S] conftscation for the dolphios - healthy, happy dolphioS 
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[1] was inadequate vet care, You will see that mentioned 
) 121 again and a&ain and again in the reports, but you will . 

'W ~I never see .,'mention of an unhealthy dOlphin. You will . 
(4) see one .,mehtion of Jake with some scratches, and YOll 

151 will see on~ mention of Sugar being sick.The only 
I~ dolphin bei?g mentioned in these repons is Sugar being 
{71 sick, and she is the one that they didn't confiscate ... ' 
181 And she lived for a full year after Jake was taken, 

j 
(9) exactly a year, actually. 

1101 Now I k~ow there are only about twelve written , 
1111 reports thai are from the sanctuary. But I want to . , 
(12J reiterate - aCtually, the inspection lists 3re only 
[13J those from ;Which an inspection report was written or 
(141 required toibe recorded in the personal log of myself. 
(151 I used to w:l;te it down when they visit in the Sugarloaf 
(161 log. The USDA visited the sanctuary on many, many 
[17] occasions lllat were not recorded by written special 
1181 report. During these more casual visits, the USDA 
1191 inspectors 4vere on the property for the entire day, 
{20] asked- for aA initial visit; and 1 would have written a 
[211 report if anYthing had not been perfect. The number of 
(221 visits was approximately five to six times the number of 
(23) written reppns.And in no report is there any mention 
[241 of medical concern by any USDA veterinary inspectors 
,251 except for ihose twO I mentioned; The overall majority 

111 THE COURT:'·Now let me ask you this. Now you 

[21 repeatedly say it's the federal government, it's NMFS or 
131 it's USDA. Those are the bad guys. But as I read this 
141 record and I heard this testimony in the last four days, 
151 your problems 'at the sanctuary were internal problems in 
I~ large part which spilled over on - brought repeated 
{71 attentiori of various authorities. There's not isolated 
181 problems, it seems to me, that were created by NMFS or 

~I USDA:lt seems,'to me that the problem was at the 
[10J sanctuary, wasn't it? I mean, dido't you release your 
1111 entire staff at Jne point? Didn't you split with Mr. 
(121 O'Barry and bar him from the property for a while? 
1131 Didn't you lose'the whole direction of the 
1141 rehabilitation program, at least as it was originally 
(lSI designed? Didn't you then also fire the replacement for 
116J Mr. Barry or th4t woman· who came on board, Mary . 
117] whatever her ri'ame was? Don't you have anything to look 
1181 at within the sanctuary itself in terms of what happened 
[19] and what created this disaster, in terms of what 
[201 happened with' th'e sanctuary? 
[211 MR. GOOD: Yes,Your Honor: I was a bad 
[22J administrator, bad manager of people, guilty of a lor of 
[23J stupidity in certain things. But I'm not guilty of 
1241 never feeding dolphins or of having dolphins be 
[25J neglected in any way:Not guilty ofthat. 
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111 ofthemfo.lnd the dolphins to be robust and eating well 
(~ as did every one of the visits as evidenced by the lack 
~I of a wrinen report; They planned to do this "for a long , 
(41 time.. ' 
15) I got a Jihone call from Dr. Schwindaman a few 
1'( years befor~ the confiscation took place. He called me 
{71 at my homi 7:30 at night one night, and he said that he 
181 was going r'b take my license and confiscate the 
I~ dolphins, a~d he was going to do it with failure to 

110J contain the' animals and inadequate veterinary.care.And 
I11J it took himla year, but be did it. He finally did it. 
1'21 The dolphi~s at all times were healthy and robust and 
1131 eating welljAnd the entire problem was the fact that I 
1141 had an opep gate policy and that USDA didn't want those 
(lSI dolphins allowed out and National Marine Fisheries 
1161 Service didh't want those dolphins allowed out. 
117] Actually, fo~ years they have been throwing this issue. 
1181 of dolphin ~e1ease bans back and forth to each other; ,., 

1191 and neither. one of them could decide. They were also 
(20) tussling with who had jurisdiction over captive. 
(211 dolphins. 1(, was after the 1994 amendment of the MMPA 
[22J of this Agency's act that made it clear, that USDA had· 

"'[231 jurisdiction", over captive dolphins, and National Marine 
[241 Fisheries S~rvice has jurisdiction over wild dolphins. 
[251 They finally separated them. 

o. 

111 Now I would like to visit that. You recall 
121 when Dr. Ros6testified? 
131 THE COURT, I do, yes. 
141 MR. GOOD: Well, Dr. Rose joined the project 
151 when theNayf'dolphins were about to arrive. Remember 

l 
161 she broke a deal between the Navy and the Sugarloaf 
{71 Dolphin Sanctuary to bring the dolphins from the Navy to 
181 the sanctuary. , , 
191 THE COURT, Right. 

.;! ' [10] MR. GOOD: Do you recall? 
, 111] THE COURT: I tbougbt Dr. Rose was a very 

(121 credible witness. 
113) MR. GOOD: Dr. Rose is a very slippery 
(14)' witness, Your Honor. 
(15) THE COURT: Very what? 
1'6) MR. GOOD: Very slippery wimess, very 

, . 1'7] slippery person. When she first became involved with 
118) the Dolphin S~nctuary, they were not officially 

, 1191 involved;They;!spoke ofa deal. It became very clear 
[2OJ right after the dolphins arrived at Ocean Reef Club that 
[211 Mr. O'Barryand Mr. Trout couldn't be in the same room 
[22J together as you have seen with your experience here. 
1231 For months during the time the Ocean Reef dolphins 
[241 arrived and Navy dolphins arrived, I had to do what you 
125) did every single day. They weren't even speaking to 
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[lJ an'd Bob Schoelkopf from the Brigantine Marine Training [1[ each omer. I had to be meir go-between. It was 
[2[ horrifying. 
[3J Now Dr. Rose stipulated in her agreement that 
[4J she was not'going to send the dolphins to me sanctuary 
[5J unless Rick O'Barry was in charge of me rehabilitation 
[~ and release. Now I got her to admit on tl]e stand mat , 
[7] Rick Trout was a loose cannon and that if I had to ' 
['J choose between me two that me only choice was Rick 
~J O'Barry. Rick Trout has 'lever released_dolphins. Rick 

[10] O'Barry is me only person in me entire country who has' 

[11J released a dolphin besides Randy Wells. He got me Joe 
[12) and Rosie permit. He was me man. He didn't get th~ . ' 
[13J permit because he was me one in charge of 
[14} rehabilitating me dolphins. Who am I going to choose, 
[15J Rick Trout or Rick O'Barry? And Trout was really, 
[16J really nilts at the time. He was out of hand. I just 
[17] read-there was an incident where he already had 
[18J insulted my first vet and gotten rid of him, and mel) 
[19J things just got worse and worse and ,worse. Finally, , 
[2OJ Trout accused O'Barry ofmrowing a brick at Molly. Now 
~1} how do you come back from mat? I mean, mere was no 
~2J way mese twO would ever be able to reconcile. I got 
~3J Naomi Rose to say on the stand that she felt my decision 
}24J to remove Rick Trout - just choose Rick O'Barry over 
125J Rick Trout. I couldn't keep them bom. ," , 

12] Center because we thought mese are three reputable 
[3J animal welfare people; and mey will endorse me 
14J decision to keep Rick O'Barry and to ask Trout to leave 
15J because we knew it was going to be trouble. Trout was 
16J not going to go quietly. So here we are. They became 
[7] board members on January 17m. 
I'J Well, meanwhile,Joe Roberts had applied for 
~J his permit to release Bogie and Bacall on February 

110] 14m. The permit came back rejected, Mr. O'Barry 
[11} stated during his testimony mat me fax went from here 
1'2] to me wall.And it was all mese lists of questions 
[13J and concerns, one of which I was trying to get to wim 
114J my testimony of Dr. Wells when I was trying to determine, 
[151 whether or notmese other takes have required me kind 
116J of population study of wild dolphins that National 
117] Marine Fisheries Service was requiring of us wim mis 
11'J Bogie and Bacall permit.Well,AnnTerbush testified on 
I19J the stand that she mougbt mat Joe took me permit 
~OJ application very well. What is Joe going to do? This 
121] woman is chief of permits of National Marine Fisheries 

122J Service. She is holding his life in her hands. Joe was 
~3J totally stymied by a 14-page rejection letter. We call 
~4J it the Valentine's day letter now. Totally stymied him 
125J and overwhelmed hini. He looked at mat and went: My 
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11} And so when mis happened, Rick Trout was on 
[2[ my board with two other people. Well,mey left after 
~I that because it was just - you know, it waS'a horrendous 
[41 time. It was the only horrendous time for me was ¢at 
[5J [lI'st four months and that internal rift. HO,wever, we 
I~ put mese three omer men on me board. This is me' 
I7J dumbest thing I have ever done in, my life. I have five 
['J board seats. I gave three of mem away to complete 
~J strangers that lived 2,000 miles away, all of memo 

[10] Berman lived in San Francisco. Spill lived in 
[11J Washington. And Schoelkopf lived in'Brigantine, New 
[12] Jersey. But I didn't think mey were going to do what 
113J mey did. The only reason I put mese mree men on me 
114} board was because we knew mat we had to choose between 
[15J Rick O'Barry and Rick Trout and mat Trout was not going 
11~ to go quietly. There was going to be a firestorm, , 
[17] Trout is like that. Trout is a vicious bulldog of a 
[18J human being. He has not stopped now. He is still 
11~ trying to get Molly from me Dolphin Research Center 
[20] five 'years later. He is relentless. This case is 
[21} really Rick Trout versus Sugarloaf Dolphin Sanctuary if 

[22} you want to know me -
[23] Anyway, we chose mese mree men; Rick Berman 
[24J from Eatth Island Institute, Rick Spill from me -me 
[25} allegedly Rick Spill from me Animal Welfare Institute, 

[lJ God, howam I eyer going to answer th.ese questions? 
I2J There's no way. It was to infinity. 
~J SO what happened, if you recall, during Mr. 
[4J O'Barry's cross examination of Naomi Rose. he asked 

15J her: "Did you not have 'lunch wim Ann Terbush National 
[6J Marine Fisheries Service?" She said yes. "During mat 
[7] conversation, didn't she advise you to take my name off 
I'J of me permit application for Bogie and Bacall?" Yes. 
[9] So how do mese men who we chose to defend me sanctuary 

[10] from Rick Trout, how within like a few months do they do 
.. I11J a complete about-face and windup giving the dolphins to 

1'2} Rick Trout? Well, it happened during mat luncheon 
113J meetingwim Naomi Rose and Ann Terbush when Naomi Rose 
[14J found out if they wanted to release Bogie and Bacall 
I15J mey were going to have to get rid of Rick O'Barry. S!, 

. 116J the same woman who wouldn 'thring me Navy dolphins to 
117] me· sanctuary without me signing mat Rick O'Barry is 
I18Jgoing to be the guy taking care of me Navy dolphins, 
11~ now she goes and she tells Joe Roberts: Listen, if you 
[20] want to release Bogie and Bacall, you got to get rid of 
/21J RiCK O'Barry. That's when mey statted wim mis Mary 
[22] Lycan.That's when.they statted forcing her onto 
[23J projects .. 
[24J Now we didn't need Mary Lycan. She was 
[25} supposed to come down mere initially just to document 

\... 
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(') and Ka.hy Kin;man are supposed to be the people working 
(2] on the side widl .hose dolphins. After .en days, they 

( 
(11 what Rick w~s doing just to be the person that writes it 

'('2) aU down. Well. it was very clear atter a while that 

V (3) all the wor~ . the work contracts and so forth she 

(4J was there to replace Rick O'Barry, that they were going 

(5] to squeeze out and pur Mary Lycan in.1his girl is a 

[6] 26-year-old dolphin trainer from Key Largo. She is 

(7] replacing the only man affiliated with the project 

(8) that's ever rdeased a dolphin. It's bizarre. Finally 

(9) • and I realized. at that point, my God, I have given 

[lOJ away three o;fmy board seats in a five-member board to 

(11] people I don't even know. 

(12] THE COURT: Why did you do tha.? 

(13] MR. GOOD: Because, Your Honor, I'm guilty of 

1'4] stupidity, nJ,t's the stupidest thing I have ever done 

(15] in my life .• guess it is because I thought I needed 

116] protection f.t:om Trout. I wanted these guys to like say 

(17) h~y, you kn~~, we are' endorsing th~ proj~ct.Why didn't 

(18J th~y resign th~se people? I mean, anyway, finally it 

[19J became clear that Mary Lycan was not the right person to 

I20J have on the project. They admitted they brought her 

('21J down here. i' got' her a place to live. I tried to make 

f22} it work. The board was shoving this woman down my 

(23) throat and trying '0 get rid of O'Barry. An~ I fmally 
(24) said enough~You know, this isn't working. And I put 

.j 
(25) Mary on leave of abSt:nce.And that's when the board 
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(1) fired me; fired Barry and gave the dolphins to Rick 
(2] Trou. and transferred Bogie and Bacall to .he 'Indian 
(3) River in name only, You read those board minutes. We 
(') took .hem to coun, and we settled i. out of co un. And 
(5) I had traded my .hree board seats for Bogie and Bacall. 
~) The s.ipulation was made that Rick O'Barrywassupposed 
[7J to go with the dolphins so that they would have at leaS! 
(8) some good veterinary care. And when he arrived at 
(9) Melboumd-]oe had him arrested, 'thrown in jail. 

(10) THE COURT: Say that one again. 
(11) MR. GOOD: When he arrived in Melbourne wi.h 
(12] the dOlphJ.s,]oe Roberts, the man who insinua.ed Mary " 
(") Lycan into ,the project, Rick's former panner on the 
(14) Bogie and Bacall project, had him thrown in jail, had 
(15) him arres.ed. 
(16) Now one thing that I really forgot '0 - I 
(17) didn't think of asking Mary Lycan this under her 
(18) testimony, ~nd I really was - it was one of the maS! 
(") imponant things I could have asked I forgot was that 
(20) after .his huge, month-long battle of trying to get Mary 
(21) Lycan in and trying to get Rick O'Barry Out that from a 
\22) luncheon mee.ing between Ann Terbush of National Marine 

--,' (23) Fisheries Service and Naomi Rose, after months of this· . 
(2') the dolphfus finally after a long, ugly summer got 
(25) transferre~ to .he Indian River Lagoon.And Mary Lycan 

(3) are bo.h fired. They are gone. So i. was just a matter 
(4) of separa.ing O'Barry off and getting him away from .he 
(5) permit. 
(6) So .he firs. rift between Rick Trout and Rick 
[7J O'Barry, .hat was internal.And that was ugly. But we 
(8) had solved thai. I .hought, with putting these other 
(9) guys on the board. The second rift was initiated by 

(10] National Marin'~ Fisheries Service. She said: Listen, 
(11) we don't want'C)'Barry.YOu got to get rid of him, or 
(''I you can forget about it. The third rift between Rick 
(1~ and myself, well, that's unfonunate.And as I 
(14) explained befd're, the extreme left is threatened by the 
(15) ga.e being opened because they might leave. And .he 
(16) extreme right - what did I say? One side wants .he ga.e 
(17) - both sides, the extreme right, extreme left - one 
(18) side wants the'g.te kept closed because the industry 
119J wants the dolphins not to leave, and then activists want 
(20) the dolphins ..,.. 
(21) THE COURT: Okay. What happened in the month 
(22) and .hen in the release? 
(23) MR. GOOD: The laS! month I decided .ha. I was 
(24) going to open the ga.e and let .he dolphins come and go 
(25) as they please and see what happened, .hat .hrough all 
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(1) the s.ruggles and turmoil I was going to at leas. do .he 
(2] experiment and see what happened. And I learned a 
(3) tremendous amount. That's the correct way to do i •. 
(') THE COURT: I'm sorry. What? 
(5) MR. GOOD: Tha.'s the correct way to do it, 
(6) release dolphins, is you open the gate and juS! wa.ch 
[7J what happens. 
(8) THE COURT: Okay:And that then became the 
(9) period of the ~reatest intensity when all of the - when 

(10] the communiCations began to the National Marine 
(") Fisheries Offices? 
(12( MR. GOOD:'No.The flurry of memos .hat I am 
)13) going to give to you after this has finished, and .hey 
(14) began a year earlier -
(IS) THE COURT: I know they went on for a long 
('6) time. But dunrtg this period of time then as you 
('7) approached May, then what happened?The dOlphins were 
(18) out.A lot of people were contacting National Marine 
('0) Fisheries; theie was a series of letters between you and 
(20) Ms. Terbush, then the head of the section of the 
(2') National Marine Fisheries. Then what happened in May 
(22) that you decided to release them in the fashion that you 
(23) did? 
(2') MR. GOOD: Well, O'Barry came back down - he 
(25) hadn't been living on site since October, by the way. 
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II] THE COURT: Not since October? . 
(2) MR.. GOOD: Yeah. He left the project in 

131 October. 
[4J THE COURT: There was no training of the 
(51 dolphins? Was it an opening-the-gate type of approach; 
(~ is that what was happening? 
(7J MR. GOOD: I would open the gate when it Was 
(8J quiet.And then when there was nobody around I would 
(91 open the gate and let them out, you know, on slow days. 

(1OJ But fmally, I opened the gate for twelve solid days; . 

(11( and nobody knew about it for the first ten. 
(12] THE COURT: And waS this in May? 
[13] MR. GOOD: This was, I believe - No, probably 

(14J in April. Probably twelve days in April because they 
[151 were released May 23rd.And when O'Barry came and 
("I convinced me that they were actually going to do the 
[17] confiscation, I put the dolphinS back into captivity in . 
(181 the back of the back canal.And he did his readaptation 
(19] show. and then we drove them Dutand released them. For 
(21)J twelve days, though, they were out there; and nobody 
~11 knew about it for the first ten. The only time that the 
~ circus started was when O'Barry calJed the Government. 
(23J And he started this whole campaign. That happened 
[24J within the last two days. 
~5J I mean, it wasn't like the whole time the 

(1] THE COURT: I'~ not going to make a decision 
(2J today, no. Let me give .you the rest of the procedure 
\3] here at this point when you finish. Okay? 
(4J Go ahead. 
(51 MR. GOOD: Well, I have got a .number of other 
[~ issues talked about in opening statement. 
(7J THE COURT: Go ahead. 

(8J MR. GOOD: Do you still remember all that, or 
(9J should I go over that again? 

[101 THE COURT:just highlight them to me.What 
[11] were the issues again? 
(12J MR.. GOOD: Well, I was claiming basically , 
[131 failure for due process, National Marine Fisheries 
(14J Service having never developed protocols for this 
(15J process. And I was talking about subject matter 
[161 jurisdiction because APHIS does have jurisdiction over 
[17] captive dolphins. 
[18J THE COURT: jurisdiction is clearly an issue 
[191 in this case. It's been ~ised ~Iso by Mr. O'Barry. SO 
~OJ I am going to examine that issue :very carefully. 
~11 MR. GOOD: And selective enforcement. 
~21 THE COURT: All right. Selective enforcement. 
~3J MR. GOOD: Also during the defined litigation 
~4J phase, we were talking about that schedule of fmes. (' 
~51 THE COURT: SiZe ofthe fine. 
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[1] dolphins wefe out it was a cirCUS. It was real quiet. 
(2J It waS a real quiet time of year. I didn't tell 
(3J anybody. I even asked my volunteers not to come in for 
(41 a couple days,just did it all myself because I didn't 
[51 want anybody to know about it. And for ten days I kept 
(61 it quiet, watched what happened. It was beautiful. It 
[7] is the correct way to do this-with compassion.You 
(81 can't decide for them when they are ready to leave.You 
(91 just let them come and go as you please. You guide th~m 

(10J when they come back into their enclosures.~d when 
(11] they are ready to leave if they ever decide to go, they 
[12] leave. That's how you know they are ~eady. It's the 
(13J only compassionate way to do it. I have studied quite a 
(14J few wildlife reintroductions. That's how it's done 
[15] everywhere. They do it that ~y with orangutans. They 
(161 do it that way with quite a number of species, 
(17] intelligent species. 
I18J THE COURT: Okay. Do you want to introduce 
(1~ these visits now, the USDA visits? 
(21)1 MR.. GOOD: Yes. I have quite a few Ihings to 

\211 introduce for your perusal. I understand you are going 
~ to go ovot this for a couple of weeks. 
(231 THE COURT: I am sorry? 
j24J MR. GOOD: You ,wanted to go over this - you 
j25J are not making a deCision today or tomorrow? 

[11 MR. GOOD: The siZe.ofthe fine, yes. It's in 
\21 three different sections. It's failure to notify; 
\31 failure to transport, illegal transport; and illegal 
[4) release which is basically barassment.APHIS does 
IS) clearly have jurisdiction over transport. The USDA 
(6) !)Iational Marine Fisheries Service was clearly removed 
(7J from that when the act was amended in 1994. Failure to. 
[') notify of transport, as I said be~o~e, it's a census 
(~ that they do. It's notification just so they know where 

(10) the dolphins went to.They also are notified of when 
(11) dolphins die, of when they were born. It's not a . 
(12] permission or authority. It's just a clerical- it's a 
(13J matter. of recordkeeping. The Navy transferred three 
(1<J dolphins to Epeot Center in 1993, and they failed to 
(15) notify the Government.And as you recall in Ms. Terbush 
(16) - they apologiZed, and they forgot the whole thing. So 
(17] nobody has ever been fmed for failure to notify. It's 
(18J very questionable. And I think it's very doubtful that 
(19) it is a fineable offense, failure to notify them .. 
~O) Because if I had notified .them and they told me no, I 
\21J could have done it anyway. I got Ms. Terbush to admit ,. '. , . 
~ to thar too on the stand. 
~ THE COURT: Okay. Do you believe that your 
~4) act releasing those dolphins was an unlawful act? 
~5) . MR. GOOD: I know that Congress gave National 
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11] Marine Fisheries Service the grant of authority saying 11] THE COURT: Let me say this. I was going to 
121 that you do have jurisdiction over this process. I'm 121 say this to you,before. I just want you to know it 
~I not sure where that language came from. I don't know if ~] might solve a couple of questions you might have.When 
1'1 it's legal. It's language that Ann Terbush sent to me 14] we finish here, today· I assume we will probably finish , ' 

151 in a letter. But they also gave· but I understand IS] today.· the rep,orter is going to produce a trdnscript of 
16] legally that a grant of authority isn't sufficient for 161 the proceedings. I will then send you a copy of the 
171 enforcement, that you have to make regulations by which 171 transcript of everything that occurred. Then once you 
(8) this t~ing fan be done ?r not done. And it's been S,ix (8] receive the transcript, also I will send out an order, 
!9] years since that grant of authority was given by' !9] will provide you an opponunity to file a memorandum 

1101 Congress. National Marine Fisheries Service has not 1'0] using the basis of that transcript for whatever points 
111] made any regulation governing howa permit can be goften 1111 you would like to make. There will be whatever the 
11~ for releasing dolphins back to the wild.And in that 1121 rules say· I will have to look them up. I think 
1'3] same language, Congress clearly gave them the 113] there's twenry, thiny days that you have to file a 
1141 responsibility of developing these regulations and 114] memorandum, Then both sides will file that. Both sides 
1151 protocols. So I don't know if their grant of authority, 1'5] will then have, an oppomtnity to reply to the other side 
116] is any good. 116] fifteen days laier.And then that's it. I will then 
117] You also recall that I asked Ms. Terbush to 1'7] make the deciSion. Now when you do that, you 'can make 
(18] Stand up and walk over to the chan at one point. They [18) your legal arg~ment again in that written form if you 
{1OJ had a pag~ of the Marine Mamma] Protection Act sitting 119] wish. You don't have to do it. I'm just giving you the , 
120] up there. And I said could you please explain how you 120] opportunity to do it. That's all. I won't make the 

, . 
(21) interpreted that. You know, it was very confusing. {21} decision until after the transcript is produced and 
~ THE COURT: I remember that. ~ after both Sides have had an opportunity to submit a 
123] MR. GOOD: And she pointed to where it wasn't 123] written pleading. Then I will do it· then I will study 
124] mentioned. She said, well, I think if it was going to 12'] the case and decide it. That's the way it's going to 

~j2~~~b~e~i~n~t~h~e~a=c~t,~t~hl='s~i~s~w~h~e~r~e~it~w~o_U~ld~b~e~.~A~n~d~I_re~c~a_Il _______ I~j2~5]~g~0~.~ ________________________________________ _ 
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1'] that very clearly. So I do remember -
I~ THE COURT: Remember tl;e law is something that 
1>] when I look at that I'm going to look at the cases, you 
I'] know, and other courtS' interpretations of it if there ' 
15] are any. We have a system of jurisprudence is based 
16] upon pre~edent, so I will be interested to know whether 
171 or not any other coun has looked at this and 
18] interpreted it aU. That's one thing I wiU be looking 
19] at, not jusl the comments of Ms. Terbush but, in fact, . 

110] the judicial decisions and congressional comments on 

I11J that issue. 
11~ MR, GOOD: I do have three ,case histories that 
113] I could enter into evidence if you like. 
114] THE COURT: Okay. That's fine. 
11S] MR. GO'OD: There's a case history of in Corpus 
116] Christi, Texas p';ople have a dolphin watch business. 
]17] And they ~re going out, and they are feeding the wild 
118] dolphins. And National Marin~ Fisheries Service 
119] attempted to fine them with harassment for feeding Wild 
120] dolphins ~hich I actUally believe probably is 
[211 harassment. I don't believe it's a good idea to feed 

i. i 
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11] MR. GOOD: Your Honor, I would like you to 
\2] remember when you look at this case that I was faced 

"\ ' 
1>] with a decision to let the dolphins be confiscated from 
I'] Sugarloaf or t'? drive them out with Rick O'Barry and 
15] assist him putting them off of KeyWest.And I felt 
16] that to let th~m go back into captivity was real, real 
171 cruel. And this is also ju~ like the confiscation of 
18] Jake. It's nowl.a foregone conclusion because Jake has 
!9] died, and he ~ied of a hole eaten out of his stomach 

110] which is stress related. 
1"] May I show you that photograph? Can I 
1'~ approach tha~ photograph and show you something on the 
(13] floor there?' 

" 114] THE COURT: Certainly. , 
115] MR, O'BARRY: Your Honor, could I be excused 
[16] for two minutes? 
117] THE COURT: Sure. 
I"] MR. GOOD~ The dolphins were never in this 
[19] little dock right here (indicating). Can you see that? 
{20] THE COURT: I can, yeah. 
I'll MR. GOOD; This is the med dock we never 

\22] them in the wild.And the Agency won at this level, but 
....J j23] it was overturned at the next higher up. ' 

\22] used. It was actually tOO big.! got this dock for the 
123] Ocean Reef Club, and I actually built the dock as an 
12'] educational t'?ol. Now it wasn't, of course, education 
125] in keeping with industry standards which is what the 

12'] THE COURT: Do you have a citation to that? 
\2S] MR. GOOD: At the appellate level. 

\ ',I. • 
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(I) Marine Mammal Protection Act wanis you to do 'because (I) the aquarium, and these people were the catch crew. 
121 what (did was (built this dock the size of the minimum (2) 'Terry Sullivan worked for them. They caught 75 dolphins ~ 
(3) ;;anda~d that th'e USDA has for keeping two dolphins in (3) in thre'e years, sold them,to the Nary for $20,000 a 

~) cdptivity.This right here is two 24-by-24-foot . (4] piece. Then Kerry Sullivan went to work for 'the Navy 
(5) enclosures. And you can legally keep twO dolphms in (5] training these dolphins and trained them show 

(6) this space. So actually, this space· il) half of this " (6) bebaviors.And he admitted to me that the dolphin could 
(7] space . You could legally keep four dolphins in this (7] go directly from the Na,), intO a marine park.And this 

(81 square dock right heu.All right? When)ake was (8) is doneJor free. It's happened at Epcot Center. Then 
~) taken, he WaS taken out of here. He had this· this is (9) they are taken in the private sector. They are sold to ' 

(10( about 450 feet by 80 feet. The back canal is about 350 ' (10) the N;vy for ten, twenty thousand dollars. The Navy has 

(II] by 80 fect. Sugar's lagoon over here, I have a (1;) been training them and storing them for free under 
(12) phOtograph· aerial photograph of the entire sanctuary (1 2( taxpayers' money. 'I ha~< been paying so that Terry " 
(13) including her lagoon if you would like to see that as ,. (13] Sullivan can be swinu;,;ng off San Diego. with Luther 

(14) well· is also quite huge,The Sugarloaf Dolphin (") teaching him how to dothe hula. And then the dolphins 
(1~ Sanctuary was the largest d61phin facility in the (15) are given back to the private sector when they want 
(") country by volume of water by space. This is without (16) them. They, are slowly disseminating these Navy'dolphins 
(I n even allowing dolphins to be out of the bay. And Jake (17) all throughout the country. Show dolphins have done-
(18( was taken from there and put· arid Luther also , and now I ("] THE COURT: What iam saYing, Mr. Good, is you 
(1~ they are both living back in little spaces like this. (/91 have such a lovely facility, such a lovely place to do 
(20) This is a Navy dolphin pen. This is what they keep them (20] thai kind of thing. 
~1( in, this little square right here. This is actually twO fl1] MR. GOOD: It's perfect,Your Honor. 
(22] Navy dolphin pens right here.That's where Jake was 122] THE COURT: Look what has happened. 
~3] living when he died. (23] MR. GOOD: Your Honor, I'll) trying to explain 
~'] THE COURT: That's where he is right now. ~4] thatth'ey realized that they couldn't catch any more /-

' : 
~~5~]~I~Sn~'~t~t1~la~t~th~e~tra~g~e~dy~0~f~th~i~s~c=a~se~?~I~m~ea=n~,~is~n~'t~t1=,~a~t _______ I~~~5J~d~0~I~P~h~in~S~t~e~n~'y~e~a~rs~a~g~o~.~L=in~da~E=r~b~s=a~id~th=a=t~th~e ________ -"'-
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(I) really the absolute tragedy of this case as a 
(2) consequence of what happened at Sugarloaf Dolphin 
(3) San~iuary? The whole process of the ulease, I'm sure, . 
14) of dolphins is going to have to be very carefully looked 
(5] at to avoid the very kinds of things that happened right 
rsJ here; isn't it? I mean, in your rush to r"C:lease those " 
(7] dolphins, haven't you placed in issue all of the 
(8) protections possible? And what happened with those 
(9) dolphins? Haven't you placed in issue the 'whole process 

110) of how does SOmeone release a dolphin? What now does 
(11) the N~vy do?Who do they gjye a dolj)hin to? What about 
(12] NMFS? What about USDA? Who can they trust now? ., ' 
(13) Doesn't that place internal· what happened internally ' 
114) at Sugarloaf is affecting the entire industry,'1 would 
(IS) think. ' ' , 

)161 MR. GOOD: I would like to remind you of the 
(In testimony of Kerry Sullivan. Do you remember when he 
(161 testified th~t he was caching dolphins for the U.S, 
(19) Navy?There were 75 dolphins caught in the last three 
(20] years of the Cold War .in 1987, '88 and '89, 75 dolphins 
[21] from the same exact stock in Mississippi Sound. These 
(22) dolphins weu going for $20,,000 a pie~e: 'Marine Mammal ' 
(23J Protections who is basically the Mari!,e Life Aquarium 
(24) right there in GuJfpon, Mississippi hag this other . 
[2S) corporation called Marine Animal Protections.?>ey weu 

(1( captivity industry has put 'a self·imposed moratorium on 
~) catching dolphins. And Ann Terbush said they haven't 
(3) issued a capture permit for ten years. Well, maybe 
(4] releasing them back to th'e wild will never happen 
(5] again. But the public awareness is definitely against 
I') tai<iflg any more from ,the wild. The· induStry knew that. 
(7] And in preparation for this, they caught 75 in three 
(8) years. And they have had them stoCkpiled in San Diego 
[9] and Hawaii ever since~ And now they were sold to the 

(10] Navy for $20,000 a piece. And the Navy is pari of the 
[11] captive displ3:Y industry. The private contractor that 
112) works for the Navy is pan of the Alliance Group. It 
(13) represents the captive display industry. They were sold 
(14) to the N~vy, trained by. the Navy, stored, stockpiled, 
115) maintained by the Navy at our expense, trained show 
(") behaviors. Now ihey are being given for free to 
[1n Disneyworld, Epcot Center and a !""rini life park in 
(16) South Dakota, You,: Ho.nor. there were a lot of forces at 
(19] work here' that didn't want to ~ee them released. 
(20) Congress said throul;h urging of activists that the 
[21] dolphins should be reieased: that they should 
(22] investigate releasing them back to the wild. That's why "-
(23) we got three of them because theu was some language put 
[24] in there. But then Con'g,..ss aiso said that the Navy 
('lS) itself should write the',protocols which was Technical 
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[1] Report Number 1549. 
[2] THE COURT: Why don't you sit do";"n fo{a 

~ ~I minute. It ~eems hard for me to buy the argument thilt 
[4] this is all the Navy's fault. I mean, I think you bear 
[5] some resp6nsibiliry for what happened at the Sugarloaf 

" 0]. 

[6] Dolphin Sanctuary. You don't seem to accept that at 
I . . . , 

{7] all. . 
l . 

[8[ MR. GOOD: Your Honor, I do accept it. I bear 

[9] full respon~ibility.AU I'nltrying to say - I'm not 
[10] saying it would have gone any different had the 
[11] Governmeht nOt acted the way they did. Blit they did act 
[12J the way thby did.] was ne~er left alohe. It was - i' 

f , . . 

[13] was always being inspected by the USDA. They never 
[14] found anyrbing. The dolphins were always healthy, yet 

[15] somehow ihey managed to carin'cate them anyway. 
[1S[ THE COURT: Okay. Let's have now counsel for 
[1n the NOAA.\·OU have an opport';nity to cross-examine. 

, :. '" . 
[18] You may now if you wish. "" " " " 
["] MR. LA BISSONNIERE:Thank you,Your Honor.' 
~] MR. GOOD: Want me to take the stand, You"r 

[21] Honor? 
~ THE COURT: You can do it from there. That's 
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[1] worked together to put all the fences up. And you know, 
. I,. . , 

~] he helped out'~ little bit, actually. He was involved, 

[3] you know."" " 
[4] Q: Did he have an official title with Sugarloaf? 

" [5] A: Well, nobody had any official titles umil 
[6] there started to be ·problems.Then we started trying to 
{7] have to separate everybody off with all this paperwork 

[8] and official titi~s and stuff, the titles that you are 
19] talking about, y,e titles that were developed after the 

[10] problem bega~. I mean, ~t first"nobody even needed 
[11] titles. We were' just a bunch of friends getting . .' ~. ., . 
112] together and doing something real wonderful. 
[13] Q~" Did he hive the title of director of 

[1-4] readaptation a~d retirement? 
[1~ A: Yes. After we had to have titles, that's what 
[16] his title was. 
[17] Q: Is it fair to say that in the early stages you 

• ;,1 

[18] and Mr. O'Barry and Mr. Trout were really coequals? 
[19] A: Yeah. There was no hierarchy. There was no 

I " 
[20] hierarchy at all. 
[21] Q: When in~'t~me did you have this falling out 
~2] with Mr. Trout? 
(23) A: I never h'~d a falling Out with Mr. Trout. 123] fine. 

[2'] CROSS EXAMINATION ~4] When Rick O'Barry anived on site, Mr. Trout reacted , 
~~5~] ___ -,-,~_--=B=-Y:.--=:M::.R::., .::L'-'A-=B:.;,IS-;S-:-O.::..:..:N'-'N.::IE:.;,R.::E::..:: _____ ~I~S] very, very badly to his presence.At one point before 
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[1] Q: Mr. G,?od, you are the director of the 
[2] Sugarloaf Dolphin Sanctuary? 
~I A: Yes. : . 
("I 0: You Ii,ave been the direCtor ever since its 

[5] inception ip 1993? 
[6] A: Yes. 
{7] Q: Now when the Navy dolphins arrived at 
[8] Sugarloaf i~ 1994, was Richard O'Barry the director of 

~[ readaptation and release? 
[10] A: Yes. ! 

[111 Q: That Was his official title? 
[121 A: Yes. The Humane Society" stipulated that would 

t- " ." •• 
[13] be his position or else they wouldn't help the dolphms 

[141 come there. ) 
[15] Q: And rj,at was going to be his role for the Navy 

[15] dolphins, correct? 
[17] A: Well, ~e already had an agreem~~t betWeen" - he 
[18] was alread~ partners with Joe Roberts in the release of 
[19] Bogie and Bacall. So he was going to be the director of 
[20] release for ilie Navy Dolphin Project: and he Was already 
~1] partners with Joe Roberts on the Bogie and Bacall , 
'22] release project. , 

......,./[23] Q: Priorio the anival of the Nary dolphins, 
['2'[ Rick Trout :;"'S associated with Sugarloaf, correct? 
~S] A: Yes. ruck ";';'s my partner at first. We had , 

[1] Rick arrived, Rick Trout called Mr. O'Barry and said 
~] that if he cani~ down he would beat him up. If he came 
[3] down from Coconut Grove, he would be beaten up. Rick , 
[.] Trout lost it. Rick Trout lost his mind. 
[5] Q: Why were they so angry with each other? 
[6] A: I don't "kriow. I don', think that Trout can , 
{7] stand living in the shadow of the more-famous Rick 
[8] O'Barry. They :;"ere both dolphin rights activists, and 
19] they both hav~ tremendous egos. And it was just a 

[10] disgusting episode oftirne. 
[11] Q: At what point in time did this disagreement 
[12] with them breakout? . . ~ . . 
[13] A: Right away. Right away. As soon as Rick 
[14] anived - I don't know if he anived right afrer Bogie 
[15] and Bacall an«( Molly anived at Ocean Reef. I think he 
["] arrived there like a month later. 
[17] Q: Would tJiis have coincided" iii time with when . 
[18] the Navy dOlphins anived? 
[19] A: No. Beca'hse it had already been going on-
[20] the horrendoJs bickering betWeen the two of them had 
(21) already been g~ing on fo~ about three or four months at 

.' • ' , t~ 

~ that point. Trout was asked to take a vacation about 
[20] two daysafreithe Navy dolphins arrived . 
[24] Q: That's when he ultimately left the facility? 
~S] A: Yeah. He:wasn't a~ked to - he wasn't fired or 
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[1] told he couldn't come back: I said: Rick, you kno~, 
[2] wbat are you doing? You are ruining this for 
[3] everybody.You are making everybody nuts. Why don't 
['I you just go and take a break and figure out what's " 
(5] bugging you. You know, and God, man, you are messing it 
{~ up for everybody. This could be so beautifuLJust go ' 
{7] figure it out. And Trout unmediately Started attacking' . 
{8] the project immediately. He 'didn't waste a day. I 
{9] mean, it was in the paper the next day: Horrible rift 

[10] between the sanctuary people. It's almost like he 
(11J wanted that to happen. ~ee, Trout is a dolphin rights 

{12] activist; and he attacks things.~d he couldn't switch 
[13] gears, you know. And so he got himself right back in a 
{") situation where he was attacking something. If he ever 
{lS] gets the dolphins again, he is going to -
{1S) Next question. Sorry. 
{1~ Q: Were these disagreements over how to prepare 
{"] the dolphins for release? " . .. 
{19] A: Well, right away when Trout arrived he was -
{20] he started doing the fish-toss thing. He was hiding 
{21) behind trees th'rowing the fish in the sky. And Rick 
{22] hadn't even arrived yet. Rick was supposed to be the 
{23) guy that was in charge of all ,those kinds of things. 
{24] And Trout was - it was just silly, youknow. So I knew 
{2S] that it could be a long time before the permits 
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(1) arrived. So I wasn't really sur': if the dolphins should 
[2J start to do this process y~t. You have to understand 
{3) that nobody really knew wh'atthey were doing back then. 
{') It was an experiment, and there were all ~hese different 
[~ contrasting methodologies. And every one of these 
{~ people have a different agenda of their own. . 
{7] Q: Now did I understand you correctly to say that 
[8] in your view there are no protoCOls lor'releasing 

{9] captive dolphins? 
[1~ A: There are none, no. 
{11] Q: And by contrast, Mr: O'Barry had protocols 
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{1] you open the gate and le~ the dolphins come and go as 
[2] they ple~se. You let them return to the wild at their \. 
[3) own pace. 
{4] Q: Did you disagree with the protocols that he 
[5] had p~epared? 
{S] A: Well, at that time nobody knew. I mean, we 
{7] were just going along and seeing what worked. I saw 
{8) right away tha~ it was silly. The dolphins knew we were 
{9] still feeding them. Fish don't drop out of the sky. 

{10] You know; it's silly. It doesn't make any sense. It 
[11] created a horrendous sea gull problem, pelican problem 
{12] and fish problem.We couldn't be sure dolphins were' 
[13] getting fed. Whe~ you ,throw a fish into'the air like 
{14) that, I mea~, it takes the sea gulls about two seconds 
{lS] to figure out what's going on.They are diving at the 
{1S] dolphins' heads. The pelicans are jabbing at the, 
{1~ dolphins' heads. It's just that whole fish-toss thing 

[18) was just ~udicroll~.· 
[19] Q: In early June of 1995, this would be about six 
{20] months after the release, correct - lam sorry - after 
{211 the Navy dolphins arrived at the facility? 
{22] A: June? 
{23] Q: June of '95, yes. 
{24] A: Yeah, I suppose. /' 
{2S] Q: During that time frame, did the dolphins get 

{1] outside of the sanctuary? 
[2J A: Yes. 
{3] Q: Was that on account of vandals that had , , 
{4] allegedly cut the gates? 
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{~ A: The gate was dropped, yeah. The fence was , 

{S) dropped. ,.' , ' . 
{7] Q: Did you drop that gate? ',' 
{S] A: No. 
{9] 

[10] 

Q: Do you know who did? 
A: No. 

, , 

[11) Q: And as a result of the gate being dropped, how 
{12) many of the dolphins got outside of the facility? _ 
{13] A: Molly, Bogie and Bacall. . , 
[14] Q: Did Luther get out as well? 

[15] A: Not that first day; no. 

[1~ that he intended to use for p~ose of preparing the 
{13] Navy dolphins for release, co'rrect?' . ' 
["] ,A: Well, I think ruck provided those, protocols to 
[1~ people because people need to have a 1'rocess for 
{16J things. It was really, really har~ for people to 
{1~ understand, especially dolphin trailier~ to underStand 
("] that what you do is noth4'g. That's what you do, just 
(191 leave them ~lone.And your function i~ to protect the 

_ {is] Q:·Do you rec~l1 when in time that occurred? 

{1~ A: What date? , 

{20] dolphins from people that want to lJ'3in them and make 
. '. ',' , ._/ 

{21) them do tricks and stuff like that. So the protocols 
{22] that Rick devised I always felt he just, people that 
{23] needed to have a process for how. to do it. He says: 
{2') Here is the process. Here is how you ~o it. I don't 
{2S] really think there are any protoCOls. I already said 

{1S] Q: yes. ," 
(18] A: I think it was June 4th or June 6th, what was 
[20] it? 

{21) Q: Okay. 
{22] A: Do you have any - I think,it's during th~t' 
{23] time frame. ' . 
{24] Q: Is it fair to say, though, that when the 
{2~! dolphins, w~re out th~~e you took it as a good sign? 
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[1) them forget that they wert ever fed by a person. And [1) A: Yeah, 
[2) Q: And as a result, didn't you a couple of days 

~/ ~) later drop ~e gate yo;"self? . 
[4) A: Yes. : 
[5) Q: Did that produce controversy' within the 
[6) sanctuary over what you should be doing with the 

(7) dolphins? ' 
(8) A: Yes, it did. 
[9J Q: Was chat something that Mary Lycan disagreed 

! • 

(10] with? 
[11) A: Yeah~ She didn't like that. No one ever 
[1~ liked the gates being opened, not him, not Mary Lycan. 
[13) Nobody liked it. I was the only person that waOled the 

; I _ :" 

[14) gates open. 
[15] Q: Was that one of the reasons why she left?'-. ~ , . . 
[16) A: Why'she left? Well, she left mostly because 
(17) she was training dolphins. She had the dolphin trainer 
[18) mentality.~d I mean, she was using j;,edical 
[19] behaviorslShe had an awkward conditioning background. 

. I ". 
[20) She was stuck on the idea that I think came from that . ' 

(21) protocol Number 1549 in the Navy that dolphins can be . 
[22J trained to be frte that - you know, like I explained 
[23] before, th~~ you take them from the wild, you ril(j'ld them 
[24] with operant conditioning into a captive dolphin. And 
(25) people thihk ther~ should be a process by ';"here you can 
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[1) reverse th~t where you take them from captivity, you do 
[2) some kind,of a process to them, then you turn them iOlo 
~] a wild anikl. It's kind of a logical jump, but it's . 
[4) not true. It'" not. All you can 'do is just stop doing . 
(5) molding. The molding is the bad thin~, trying to mold 
[6/ them iOlo ~omething.YOu have to stop doing all that' 
(7) stuff to th~m. Feed them unconditionally and let them 
(8) be.And Miry had that typical dolphin trainer mentality' 
~I that just C?Uldn't let her understand that. It took me" 

[10) quite a while. ' , . 
• 

[11) Actually, you know, this is the main thing 
[1~ that I learried from Rick. I did learn something from 
[13) Rick O'Bahr, and I will always respect'him for that, 
[14) that we g6t to leave them alone. Leave them alone. His 
[1~ tn,e methodology was quite beautiful, actually. Wbat 
[16/ was it? Su~ined observation, assume you know nothing, " 
117] consider the obvious. Is there one more? 

t 
[18/ MR. O'BARRY: They art not in proper order. 

, ,I : L' 
[19/ MR. GOOD: Well, anyway, he did teach me 
[2~ that. And it took me - you know) staned out as a' ' 
{21J dOlphin tr?iner.lt took me a while to get' - it's like. 
(22) gosh, hOW: do you train them to be free. And the Navy" 

."I (23) has got everybody believing ,that you gOt to train them 
(24) to be freelyou got to have behavioral conditioning 
[26/ that make~ them - that erases their memory and makes 

! . . . . 

[2) it's impossiblei;Y?U can't erase anybody's memory. 
~) Mary Lycan w:ls the same way. And 1 talked to her and 
(4) talked to her about what I learned from Rick O'Barry at 
[5] this stage, abouUeaving them alone, letting them be 

" [6/ and feeding them unconditionally, JUSt feeding them, you 
(7) know. It's quite radical to understand that a dolphin 
[8] is the only creature or marine mammal that has to work 
Il'] for every mor~el it gets. I inean, every other creature 

[10] that we deal "(ith, elephants, lions, we feed them. We 
[11] don't make th¢m work for it. But marine mammals, they 
[1~ have to do something in return for every scrap of food 
[13) they get. And it's quite radical to dolphin trainer ,. 
[14] mentality to just walk Out there and feed them 
[15] unconditiona~y. That in itself is probably one of the 
[16] most radical things we did. And I tried to explain 
[17) these things tci Mary, and she just was not getting it. 
[18] Finally, I said l1sten, just go on, Ieave for a while. 
[19/ And then she Was floating out in a boat, you know, with 
[2~ binoculars and video cameras spying on dolphins. And 
[21] then finaUy, when I had to - that undid me. Then when 
[2~ I realized that'she illicitly taped me - we wert having 
(231 a conver~atio~, that was it. 
[24] BY MR. LA BISSONNIERE: 

[26/ Q: But just to be clear, did she leave the 
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[1] facHiry shortly after you dropped the gates? 
[2) A: Yes: ' ' 

13] Q: And it ~s at that point in time there were 
[4] these boats that wert hovering outside of the fJcHity 
[5] monitoring tbe gate? 
[6/ A: Yeah. ., 
(7) Q: And she.was one of the people that was out 
[8] thert that was keeping an eye on the facility? 
~] A: Yes. 

(10] Q: And this was presumably in order to make sllre 
t , • . . 

[11] that the dolphins didn't get outside the facility? 
[12] A: Yes. The~ were supposed to call the :' 

~i' '. 
[13] Government m case I opened the gate agam. 
[14] Q: Just'to "iarify, when Mr. Berman and Spill and 

, j. . . 

[15] Mr. Schoelkopf came on board, that was at YOllr request, 
116) wasn't it? 
(17) A: Yes, uh-huh.They were supposed to protect 
[18] the projectfroin Trout. ' 

[19] Q: And weren't they requested to participate 
[201 because the 6rganizations that 'they, wert associated with 
[21] lent'some creidibiiity to the organization? 

J, " . 
[22J A: Yes. That's true. ' 
[23] Q: Mr. - ,. 
(24) A: 'Th~t's ahuaUy the only reason I never 

[2~ expected theJIl to try to micro-manage the place from 
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(I] three different states. 
(~ Q: That made sense because they didn't live in 

(3] the area, right? 
. , 

(4] A: ,Yeah. 

(S] Q: Who was Mr. Berman afflliatecl'With? 

(6] A: Eartb Island Institute. 

(7] Q: That's fairly -

(8] THE COURT: Say that again. I didn'~ hear 

(9] that. Say that again. 
(10] MR. GOOD: Eartb Island Iflstitute. They dealf 
(11] with· they got involved with the dolphin issue. They 

(1~ are also in charge of the Free Willy Keiko project. , ' . 
(13] THE COURT: Would you spell the first word. 

(14( MR. GOOD: Eartb. 
(15] THE COURT: Earth Islands? 

(1( from the Dominican Republic? 

(2] A: Yes. That was the basis for their -
(3] Q: Now isn't it true that one of the reasons that 

(4] you are having difficulty keeping veterinarians at . 

(5] Sugarloafis bec~use you had a more holistic approach to 

[6) animal care? 
(7] A: Yes. 

(9] Q: And so you we"" disagreeing with these 

I9J veterinarians as to how to properly care for these 

(10] animals? 
(II] A: Well, yeah,I suppose. Yes,I guess that's a 

[12] fair estim~ltion. I was disagr~eing: It's a large 
(13] explanation. But go ahead. 

(14] Q: Didn't I understand you to say earlier that 
(15] the worst thing that you can give them is too much 

(16] MR. GOOD: Institute. They were the ones that (16] veterinary care? 
, I ' 

, . ., 

(17] brought Keiko from Mexico. Now he is in Iceland. Heis (17] A: Yes, definitely. 

(16] in a metal cage kind of like that floating cage the (18] Q: And isn't it also true that one of the people 

(19] sanctuary has, a little bit bigger. (19] that you relied upon for purpose of providing care to 

~O( THE COURT: Go ahead. (2~ these dolphins was a woman by the name of Charmaine? 
~1( BY MR. LA BISSONNIERE: ~1] A: Yes. 

~( Q: You testified earlier that Sugarloaf had an (22] q:,And ~harmaineas I understand it is a native 
[23] awful lot o~ problems in keeping v~terinarians. correct? [23]. American shaman? 
~4] A: Yes. Well, actually, just finding the ~4] ~: Yeah. She is also'~ horse trainer. 

~(2=,5]_V~e~t~e~ri~n~a~n~'a~n~s", y!.:0:::u~k~n~0:::w:::,.::th~at::..::h::ad~a:..:m::::e~tl::10:.d::.o:.l::o:."gy:!...:i::n~ ___ 1,:,~~5]~...:Q~: ..':W".:I~la~t:.:k:::i~n~d~o~f~c~a:::re~w~a:::s.::s~h:::e..!p:::r:.::·<i:.:V1.::·d~in~g..:t~o:..tl~l~e~ __ -...!\ 
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(I] keeping with a release and rehabilitation method. It's 
(2] a different process than a regular captive organization. 
(3] Q: Well, Mr. Stelling was a veterinarian, right? ' 

(4] A: Uh·huh. 
(5] Q: And he quit? 
(6] A: He quit after being harassed and abused by 

(7] Trout. 
(8] Q: And then there was a Dr. Baker?' 

(9] A: Yeah, Baker. 
[10J Q: He was also a veterinarian who quit? 
(11] A: Yeah. Baker was a friend ofTrout's'from Key' 
(1~ Largo. And after Trout left, he started working on 

(13] George.And George got real, reill frustrated and just 
[14] finally after a while ~ you know, we l~:=td a little· ", 

(IS] misunderstanding. But GeOl.ge was inainiy just 
(16] overwrought by the whole situation there. 
(17] Q: Then there was Dr. Rene Cruz, that 

{IS] veterinarian quit? 
(19] A: Dr. Cruz only quit when the USDA ';Vent and sat 
~] in his office all day long and called ;,ito question his 

~1] ability to practice medicine ifl the State of Florida. 

(I] dolphins? , 
(2] A: She was providing just advisory care. You 

(3] see, one of the ihings that you have to understand is 
~) that dolphins don't always eat a regular amount in the 

(~ wild. Their di~t varies. And in captivity their diet 
(~ is very regimented. They eat the same amount all the 

(7] time. Now the food is how dolphin trainers control the 
(8] dolphins. And it's also pow they know if the dolphins 
(9] are healthy. If a dolphin isn't eating well, it puts 

(10] the dolphin trJiner on red alert. I should also mention 
(11) in all cases the dolphin trainers are the 'ones that 
(12] actually ,catch the dolph~ ~nd administer care. ; 
(13) Vete'rinarians with dolphin facilities rarely 'ever come 
[14] and do that. The veterinarians at dolphin facilities 
(15] you bring the bl~od work to them. You bringthe sample 
(16] • the trainers on staff coUect the samples and bring 

(17] them to the vets. It was always my job to do that. 
(18) They book the samples, and I brought it to them. It 
(19) wasn't as if even if I had a vet at every minute if I 

, , 
(2~ had a medical problem that I couldn't function because 

~1] the 0I1ly thing the vets really did was do the lab work 

"-

(22] Q:~~- • 

(23] A: I know from experience that if tile Governm~~t 
~2) then interpret the results. We always collect the "--
~3] samples:"It's same thing at Dolphin Research Center and 

~4] is out to get you, they will. .,:, . 

~S] Q: Isn't that becaus~ his veterinary degree wa's 
(24] at aU the places. . 
~5] Q: So what role did Charmaine, the shaman, play 
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r )1) at sugarlo:if? . ' . , , 
~ ~)2) A: It's really hard to do nothing, You know,. 
.... )3) when a dolphin isn't eating YOll have to remain calm and 

14] to remain just confident of your course of action.And 
15) also she was a Native American shaman, and she was a , 
)~ spiritual advisor to the project; 
)7) Q: Was 'she a spiritual advisor for the dolphinS? 
)~ A: No. She was more of a spiritual advisor to me 
)9) as I dealt with the dolphins to keep me clear in what I 

)10) was doing 'because there was a lot of pressure on me in 

)11J the proje~ to react in some way. For example, ifa . 
)12] dolphin isn't eating for a 24-hour period, the typical , 
)13) approach in captiviry is to jump on the dolphin and to , 
)14J L'atch it and to take samples and do blood work and stuff 
)15J like that. Now one of the major things that I did that 
)16) was contrOversial was I would let a dOlphin nOI eat for 
)17] three, foui, five days before I would do this, In most 
)1~ cases, the dolphin would just start eating again, You 
)1~ must remember that I never lost a dolphin at the 
)20) sanctuary,:Sugar passed away at that time 44 years of 
)21) age a year:after the Dolphin Sanctuary project was 
(22) Over. So my medicaJ practices were effective 100 

)23J percent oithe time, 
)24J And in ~captiviry the dolphins - you have heard 

. I25J a lot about dolphins being dehydrated during this case. 
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)lJ In captivi~ they are fed a'diet of dead frozen fish, , 
)2) And the food by the nature of being frozen gets them 
13) dehydrate~. When a dolphin isn't eating, the first fear 
I'J ·that a captiviry place has is that.oh, my·God, we are 
)5J gOing to gtt a dehydrated dolphin and the dolphin is 
J6J gOing to (tie, One of Ollr preventive medicine techniques 
)7) was to inject fresh water into all the food dolphins 
/OJ gOt. Therefore, if the dolphin decided not to eat for a 
)9J few days, \t was fully hydrated. And therefore, we 

)10J dido 't have to worry about a dolphin dying of 
)11J dehydrati6n so we could let the dolphins fast a while. 
)12] I beJieve t~at the dolphin will fast as a way of kind of 
)13J cleaning itself out. I feel that the fasting is natural 
)1~ and okay. tr·adolphin cannot eat for a couple of days 
)15J that it's hk, you don't have to freak out. But. 
)1~ partiCularly in marine mammal medicine, if you don't eat 
"7] for 24 hoJrs it's like a red alert, And everybody does 
''') this big m~gging routine on the dolphins. 
)'~ Q: I walll to move forwarda·JittJe bit. I want 
)2OJ to focus upon the events that preceded the release in 
)2,J May of '96. Was it Mr, O'Barry that informed you of the 

, {22] fact that the Government was pJanning on seizing the 

..I )23J dolphins? i . . '. . 
[24J A: Yes, it Was, 
~5) Q: Wh~·re did he obtain his information? , 
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' )1) , ' A: He testified that he had some people he knew 
(2) somewhere in the Agency that were giving !lim 
I') information, He didn't want to say who they were, . 
)4J Q: Now you stated that there was like about a 
)6J ten-day period of time prior to the release that as I 

)6) heard them say you allowed O'Barry to do his 
m readaptation showL .. ; .. 

18J A: Yeah. 

)9J 

)1~ 

(11) 

''''I 
(13J 

Qo Where did the readaptation show take place? 

A: In the b~ck ohhe back canal. 
Q: Did .you.see that readaptation show? 
A: Yeah,' J saw it . . ; 
Q: What was he doing? 

114]" "A: Well, y011 randomize the feeding schedule. You 
,15J feed them Uv~ fish,You throw the fish behind trees, 
"6] stuff like that:When I let the dolphin out, I, realized 
"7] the food waso't really the limiting factors, I was 
)"J feeding the dblphins rwice a day, and tbey were cOrning 
J") in every hour: to check on things. It's not about the , 
J20I food. Everybody is convinced it's about the food. Bllt 
)21) it's not. It 's abOut freedom of choice. It's about how 
)22] they feel goin~ Out. It's about whether they fee) safe, 
[23J feel secure. Eyeryone thinks food is the issue. Food 
(24J is an issue. but it's not that big olan issue . When I 
)25J was feeding Jlem ouUn the bay, they didn 't .come back 
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)lJ in thesanctuaryanel check on Buck and ·Molly andJake-
~J on Jake and Sl,gar any less often. They still would come . 
)3) back every hOllr and make sure that Sugar was okay and 
)4J Jake was okay, and they would go back out again, . . 
15J Q: Okay. I wanted to make sure. 
161 So Mr, O'Barry had contact with the dolphins 
)7) for about ten 'days prior to the actual release, correct? 
I') A: No, no, I,t was more like three or four weeks. 
/OJ Q: Three or four weeks of contact prior to 
)'~ release? I 
(11) A: Yeah. About the same as Dr. Wells with Echo 
112) and Misha' in the readaptation pen. 
,,3, Q: Just so that the record is clear, you released 
'14J these dolphinS because you learned that the Government 
)15) was ,going to seize them, correct? 

1161 A: Correct:' 
"7] Q: And at ~e time that you released the , 
JIB] dolphins, YOI~· terminated another type of release prograril 
,'.J that was currently ongoing at Sugarloaf, correct? 
)2OJ A: Yes. 
/21) Q: You were attempting to allow the dolphins to 
{221 Je~ve the facility on their o'wn, correct? 
)23J A: Yes. 
)24J Q: And because you heard that the dolphins were 
~5J going to be seized, you instead put them on a boat and 
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[1] you tOok them out into the GulfofMexico where you put 
[2] them in the water, right? 

[1] Marine Fisheries Service has any jurisdiction over 
[2] captive dolphins:They couldn't do the seizure 
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~] A: Yes. 
[4] Q: .And this wasn't the way that you wanted to 
[5] conduct your release? 
[~ A: No, of course not. It was the One thing I 
[7] said from the beginning. I would never put a dolphin in 
[8] a d<HJr-die situation. 
[9] Q: And you felt as though you PUt the dolphin in 

110] a do-or·die situation? " 
[11] A: No.As we have seen repeatedly in·this case, 
[1~ the dolphins were trained to recall to a recall pinger 
(13J device. And they were trained in the open water off 
[14] HawaiLI knew if they weren't doing well - I knew what 
[1~ they would do is as soon as they got off that boat they 
[16] would try and come back to the sanctuary. 
[17] Unfortunately, it's quite complicated, all the mangrove. 
[18] creeks off of Sugarloaf. Buck almost got there. They 
[1~ couldn't find their way back, They Came in-' 
[2~ Qo You have already answered my question. 
[21] What I wanted to clarify, though, is you would 
[~ concede that the way in which these dolphins were 
123] released was not the best way to do it, correct? 
[24] A: It was the worst way to do it .. 
[25] Q: Okay. And as you have indicated in the 

~] themselves. 
[4] Q: Separate and apart ftom that, there came a 
[5] point in time where the only dolphin that remained at 
[6] the sanctuary was Sugar, right? 
[7] A: Yes. We were back to where we started. 
[8] Q: Isn't it true that at that point in time you 
[9] entered into a settlement agreement with APHIS? 

[10] A: Yeah. I regret doing that. 
[11] Q: The settlemeni agreement that you entered into 
[1~ was from August of 1996? 
[13] A: Yes, I believe so.' 
[14] Q: And at that point in time, the only dolphin 
[1~ that remained at the facility was Sugar? 
[1~ A: Yes. 
[17] Q: And under the terms of that settlement, you 
[18] had to give up your exhibitor's license, right? 
[19] A: Yeah. And it was. kind of dumb because the 
[20] thing expired like a week after I signed that thing. 
[21] Q: So you really weren't giving up anything 
~ anyway? 
[23] A: Well, they already have the dolphins. They 
[24] already took the dolphins. I mean, they had them in 
[25] their custody, yes. 
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[1] editorial that you have published in the Key West 
[2] Citizen, yoti had indicated, "I always swore I would 
~] never do this to a'dolphin, but at the time it was the 
[4] only chance that they had," right? 
[5] A: Yes. • ' 
[~ Q: In your opening statement, you had indicated 
[7] that you had already been severely punished by APHIS as 
[8] a result of what had happened at the sanctuary, correct? 
[9] A: Yes. They took Jake who·was actually going to 

[1~ be introduced to Sugar. We were going to fmally have -
(11) they were starting to show some interest to Sugar 
[1~ through the fence. They were getting to know each other 
[13] through the fence a little' bit. Finally after being 
[14] alone for all these years, she was going to have a· 
[15] boyfriend maybe. I don't know if it was going to work 
[1~ out. After the release, we were left with Molly,Jake 
[17] and Sugar. And it was 'still a viable Dolphin Sanctuary 

[18] there. 
[1~ Q: Okay. But after the release took place, Jake 
~ was seized, right? 
[21] A: Yes. 
~ Q: Then after that Molly was seized by APHIS, 

(23) correct? 
[24] A: Yes. I believe that APHIS seized Jake too: 
[25] They had to be part of it. I don't think National 

[1] Q: All right. And also the other provision of 
[2] the agreement with APHIS was that you paid a $10,000 . 
[3] penalty but all of which was suspended for one year on 
[4] the condition·that there were no subsequent violations 
[~ of the Animal Welfare Act at the facility for that 
[~ one-year period of time, right? 
[7] A: Yes. 
[8] Q: Pretty hard to have a violation if there 
[~ aren't any dolphins at the facility that are subject to 

[10] the AWA;wouldn't you agree? 
[11] A: Well, Sugar was pre-act, pre-MMPA. She wasn't 
[12] pre-AWA.They always claimed - Sugarwouldneverleave 
[13] her enclosure. We had no fence at all for years before 
[14] all this started. She just never would leave. So 

. [1~ there's really never any likelihood that there would be 
[16] another AWA violation. I had promised not to violate 
[17] the act. I maintained to this day that I never violated 
[18] the Animal Welfare Act or the MMPA. I don't believe I 
[19] ever violated either act if the truth be known. 
[20] Q: I understand that .. 
[21] But 'just to clarify, you never paid any money 
~ fat those AWA violations, did you? 
[23] A: No. They held that $10,000 fme over my head "-
[24] in return for me signing over custody of Luther and Buck 
[2S] and Jake and Molly. I I)'ad to sign over ownership of 
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11} them. And ht the time, quite frankly, I was quite 11} . MR. GOOD; for 1994, '95, '96, '97 and '98. 

I~ broken. And I thought, well,"they already have the ~} THE COURT: Okay. You wantto get those. 

~ ~} dOIPhins.T.lley already have the dolphins. And i 'don't ~} Have yo~ serv~d those on counsel? 
14} believe in dolphin ownership. You were asking aboilt 14} MR. HOGAN; Is this our copy or the Court's. 
IS} that, Your Honor. I believe that dolphins are held hi I~ copy? 
I~ the public trust. They aren't owned by anybody. You ". I~ MR. GOOD: That's your copy. 
I7l can't own bne. I don't believe you can own a human I7l MR. LA BISSONNIERE: For clarification, are 
la} being ora ~olphin personally. I do believe, though, la} there also;"" ~eturns for you personally? 
~} that you hive a right to have a custody of dolphins. As 19} MR. GOOD: No. I think I sent a couple of 

110) far as own~rship issues go, I am not sure of that. But 110) things. But mYitruck was stolen in 1997. My truck was 
1") since I dod't believe' in dolphin ownership, I didn't 111) stolen. I just finished all this stuff, and I had them 
[12] really obje~t 'to signin~ it'over to the Government [12] all i~ ihe;e.Anl(j I was ·using my truck as my briefcase, 
113) because I don't believe ihat you can own one. 113) and I lost all the contents of it, and all that stuff 

. ( .'. 
114) Q: I have no other quesuons. Thank you. . 114) was in there as well. 
115) THE COURT: OkaY. Now there' are some 115) THE COURT: Okay. How about do you have any 
116) documerit~ that YOli,"'wanted to introduce,'Mr. Good.And 116] other documeilt that you want to submit? 

I '. .1 
)1~ you haven't done that yet. Do you want those documents 117] MR. GOOD: NO,Your Honor. I would like to 

[18J put into th~ record? [18] organize my evidence really nicely for you to look at. 
119) MR. GOOD: Yes,Your Honor, unless I can send 119] It's not right now so I would rather submit it later 
)20) them in. O~ should I introduce them now? )20) when I submit. my brief. 
~1) THE COURT: Do you have them now? ~1) THE COURt': Okay.That's fine.We are going 
)22) MR. GoqD: They aren't as well organized as r )22) to mark this d6cument as Respondent's Exhibit E, the 

)23) would like! )23) short form tax returns filed. , 
)24) THE COURT: I'm sorry? )24) Then the o 'Barry video, where is that? Is 
~5) MR. GOqD: They aren't is well-organized as I ~~that still in the'TV? . 
~-=~~~~~~--~-----------I 
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11) would like! 
\ " , - . 

)2) THE COURT: All right. I will allow you the 
~) opi'Ortlmi~ to send in' a late-filed exhibit with those 
14] documentS: But you have to serve' a copy on counsel.' 

( ". . .. , 
15) MR. GOOD: I already have gwen them ' 

IS] everything~Y611rHonor. 
I7l THE COURT: Okay. Then you can send those in. 
la) MR. GOOD: I also have my other - I want to 

, b 
(9) give that to you now. I also have my - Remem er 

110) initially I didn't have my complete financial 
[111 interrogato'Hes?' "I' ", . 

[12] THE COURT:·Yes. -r •. " 
( . 

)13) MR. GOOD: I did go and get the financial 
114) interrogat6ries for the Dolphin Sanctuary, the tax 

"1 

I '. . . 
11~ returns. I'm totally caught up on that, and I have a 

) . . . , 
116) copy for those guys. 
)1~ THE COURT: What exactly are those documents? , . . 
11B) MR. GOOD: 99D-EZ fortns. They are short form 

119] returns, orianizations exempt from -
)20) THE COURT: I am sorry. I don't kriow what you 
[21] are 'saying: ~' , .' 

~ . 
)22) MR. GOOD: Short term return of organizations 

-...I~l ex'empt fro'in inco~e taX. ~ey ~'r~ nonprofit organization 
)24) tax returns! .' . . . ., 

~5) THE C0l!RT: For what years? 

11) Mr. O'Barry, when you get a chance, would you 
~) take it out and,give it to]ohn.And then we will-
131 MR_ O'BARRY: I must tell you there are many 
14) other things on this video. Maybe I should cue it for 
[5] you because tl}ere's other releases and other things that 
16] - this was take~ off -
I7l THE COURT: Do you want to copy that part of 
la) it and then submit that? 
(9) MR. O'BARRY: I don't know how I can do that. 

~, 

110) My problem isym gerting married on Monday in Paris. 
1") And somehowI enshed here from Paris in these clothes 
(12) with just a backpack, and I am going right back.And I 
113) can't come back here with my bride until she gets all of 

, . ,I , 

114) her paperwork in Copenhagen and stuff. I don't know how 
11~ you can do that. I will give you this. It's on here. 
[16] In fact, there's\l better version of that release on 

. '. 117) here. There's two other versions from National 
(1B) Geographic. ~ere it is. You can have it. 
1'9] THE COURT: All right. We will put that in. 
)20) The part ofthat in the record is that particular video 

. ,f , .' 
)21) that was showp. If you would mark that. What number 
)22) will that be? E' 
)23) MR. GOOD: Your Honor, excuse me. I would' 

. )24) like to give yo(, my APIDS 'reports at this time so you 
)25) can look at them. . 

- ' .. 11 
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(1J THE COURT: All right. Respondent's Exhibit A 
~J is the dolphin outlioe of the Sugarloaf Dolphin 

~J Sanctuary. 
(4J MR. GOOD: That's Dolphin Research Center .. 

(5J THE COURT: I am sorry. Dolphio Research 

('J Center. 
(7] B is the letter from or the memorandum from 
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(8J Barhara Cohn to Morley Cook datedJune 12th, 1995. C is 
~J the February 7th, 1999 article io the Key West Citizen, . 

(1OJ Former Keys Dolphio Dies. D -
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(1J forward. Doctor, you were previously sworn. You have 

[2J alrc::ady Iestified ip thi~ case, so you remaiti 1;lnder "-
~J oath. Take the stand. please. 
14J MR. LA BISSONNIERE: Permission to approach 

• • • \ ' _ F. 

15] very briefly. 
('J THE COURT: I don't want you hangiog over the 

j'. , . 

(7] witness, though. So just poiot it out then ask the 
".' , '. '. 

(8J questions from the table... , 
~J REBUTIAL - DIRECT EXAMINATION . . ' 

BY MR. LA BISSONNIERE: (1~ 

(11J MR: LA BISSONNIERE:We have D 'down here,Your (111 Q: Dr. Van Bonn, I am showing you wha.t has been 

(121 Honor. (12J identified .as Respondent's Exhibit Number D.And I am 
(13J THE COURT: What is it? Is that the protocol. (13J going to turn the page to a specific location 0ere 

(14J of Mr. O'Barry? (14J within that exhibit. What are we lookiog at? . . '. ' . .' 
(15] MR. LA BISSONNIERE:That's correct. (15] A: This page looks like a photocopy of some 
(15{ THE COURT: That's for the release of Buck and (15{ information that was provided to Sugarloaf with the 
(17] Luther? 117) animals when they were transferred. some basic 
(18J MR. LA BISSONNIERE:Correct. (18J information about their identification, date of birth, 
(19] THE COURT: That's D. (19J weight, that sort of thiog. 
(21lJ E are the taX returns submitted up. F is the (2~ Q: This was provided by the Navy when it 
(21J video.And G are animal care inspect~on reports of the . (21J transferred the dolphios to Sugarloaf? 
(22] Department of Agriculture. (22] A: Yes. It was part of a package of information 
(23J Okay. Any objection to those? , (23J that was sent with each animal. 
~4J MR, LA BISSONNIERE:No objection, Your (24J Q: And if you look at the next rwo or three 

~~5]~H~0~n~0~r~' __________________________ ~~ _________ I~(2~5~JkP~ag~e~s~,~w~h~a~t~d~O~y~O~u~s~e~e~? ________________________ ~,,, 
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(1J THE COURT: They will be admitted. Are we 
(2J finished, Mr. Good, with the exception of the documents 
[3J that you are going to submit later? . 
(4J MR. GOOD: Yes, Your Honor. 
(5] THE COURT: Okay. Mr. O'Barry? 
('J MR.O'BARRY: Could I make a quic;:k closing. 

[7l statement? 
(8J THE COURT: If you wish.Just a minute.I'm 
(9J just tryiog to get the evidence down. That's the 

110] evidence. ! : .. 

(11J Okay. How about the NOAA? 
(12] MR. LA BISSONNIERE:We certainly don't want 
(13J to belabor this hearing any longer, but we' do have some 
(14J very brief rebuttal we want to put on: 
(15] THE COURT: Okay. I'm not rushiog. I thiok 
(16J we should take a short break before we begin that. We 
(17] will advise the authorities downstairs that we will go 
118] beyond five o'clock. Let's take a ten-minute recess. 
1'9] (Whereupon, a short break was taken. ) . 
(21lJ THE COURT: Okay. We will go back on the 
(21J record. We will go ioto the final stretch now. 
(22] Mr. La Bissonniere, you may proceed. 
(23J MR. LA BISSONNIERE:Very briefrebunal.Two . 
{24] witnesses. The first one is Dr. William Van Bonn. 
~5J THE COURT: Dr.Van Bonn.please come 

(1J A: Well, the next page is a traioiog summary on' 
(2J Luther that is some informa~o:ri,that was al~o p~vided, 
(~ had been,prepared by the trainiog staff at the Navy and 
(4J was also provided as part of the package .. The followiog 
(5J. rwo pages are the same information forBuck. 
[6J Q: So essentially, then withio that exhibit there 
(7] are rwo pieces of paper for- each. ~olph.in. One is a 
[8J summary of essentially their length. and weight and other 
[9J very basic information, and then th~ second on~ is a 

(1OJ summary of all of the learn~d behaviorS that were taught 
(11J to those dolphins while they were withio Navy custody? 
(12] A: I don't know if it:s all of the behaviors that 
(13] were taught to the an~mal.lt·s a summary of some 
(14J learned behaviors that were taught to the animal. 
(15J Q: Dr. Van Bonn, I would like to focus your 
(16] attention a little bit on the first page which indicates 
(17] the weights of the animals.And we don't need to look 
(18] at both of them. I thiok that we can only look at one. 
[19] AU I want to do here i~ I want to allow the Judge to . 
~OJ better understand what this ioformation means. And 
(21J before I start askiog you questions on that, I want to· 
(22], ask you through your experience with the Navy dOlphios .. '-.. 
(23J is it your general sense that these Navy dolphios are on . 
(24J average lighter than other populations of dolphios? 
(25J A: I don't work witi1 other populations of 
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[1[ dolphins, out it is my general impression that military 
[2J working atlimals were lighter. . ~\. 
p[ Q: Why is that? 
['I A: Well, they are essentially similar to a group 

l' 
[5[ ofathletes:or military working dogs.They have 
[~ different - ~ you take a population of animals and.look~ 
[7J at subpop~lations, you are going ,to see differences in 
[8[ subpopulations. So I would - I don't work with wild 
(9) animals. so; I don't know what the average wild animal . 

[1O[ appears to:be or weighs. But I know that the working , . 
[11[ animals are generally in my estimation lighter. 
[1~ Q: So with regard to the Navy dolphins, do you 
(13) draw a dis~inction between dolphins that art: light'given 
[14[ the rype of work that they do and underweight? 
[15[ A: Well,'I think probably the easiest way is to . 
[1~ explain th~ different weights that we iist for each 'of , . 
[1~ the animals. 
[18[ Q: Well,:iet's focus on that. I see on the 

~ . 
(19] summary for Luther - I see that there is a current 
[2OJ weight, the,lre is a target weight, 'and there is a minimum 

1 ' 
[21[ weight; do,You see that? 
122[ A: Yes. ; 
(23[ Q: Can you explain the difference between a 
{241 target weight and a minimum weight as'those numbers are 
[25[ used by the Navy. 

[1J 
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A: Yes. A minimum weight is a weight below which 
{2J the animal ~would be unfit for duty and not allowed to , 
[3J perform any responsibilities, any work.Just like' 
['I service me'mber~ have height and weight standards,' 
[5] athletes have certain standards that they have to meet, 
[6] airline p'i1~ts wo~ld have stancbr~s for health, fitn~ss. 
[7J that is the ininimum acceptable weight. An animal that's 

. ~ . . 
[8J approaching that weight would be looked at very 
~J carefully f6r s~me reason for why it's approaching that 

I '. '. ' 
[10) weight. ~ 

I, . .; 

[11J Q: And contrast that with the target weight. 
[12] A: The iarget weight is a weight at which we are ' 
[13) comfonabi~ that the animal- it's an optimum working 
[14J weight for:'the animal much different than a minimum 

~ . . 

[15] weight. " . 
[16J Q: Would you regard the nunimum weight to be an 

I • 

[1~ optimal .weight? 
[18J A: No. No.A minimum weight is a weight to stay 
[19J away fromi essentially. It's the critic~1 cutoff low 
[2OJ weight. : ' 
[21J Q: Is it theoretically possible, though, that a , 
~ working N~vy dolphin can still be active for duty and 
'(23J still be slightly above that minimum weight? 
[2'J A: That is possible. But as I mentioned, an 
[25] animal thai were close or near minimum weight would 

, . 
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III receive a lot of attention from the v~terinary staff. 
12[ Trends in the weight are probably just as important to 

[3[ look at too. It's not a weight at one point in time. 
[4J It's the trends in the animal's weight over time. 
[5[ Q: Let me a~k you this. You recall the ' 

[~ photograph th~t we saw of Buck and his overall body? 

[7J A: Yes. 
[8[ Q: And you recall the overall body composition of 

~[ the animal, co,:,"ect? 
[lOJ A: I'm not sure I understand composition. 
[11J Q: JUSt in terms of how the animal was shaped? 

[12J A: Okay. Sure. 
[13J Q: Do you remember the deteriorations in the 

[14J blubber that was immediately behind his head? 

[15J A: Yes. 'I 
[16} 

[1~ 

MR. GOOD: your Honor, may I object? 
THE COURT: Well, yeah, Mr. La Bissonniere, , 

[18} where are we 'going on this? This seems rather tedious. 
[19J MR. GOOD: I think I know where he is going. 

" 
[20J I think I can cut this short. 
[21J THE COURT: I'm asking him the question. I am 
{22} not asking you

l
• Let him answer the question. Are we 

[23J going Onto this one? 
12'J MR. LA BISSONNIERE:Unfortunately, the 
125] questioning is Ih little obtuse because the documentation 
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[;j' was assened; and there wasn't really any additional 
[2] argument that;Jwas being made by the Respondents when 

[3J they put it in. The only reference"was made with regard 
[4J to Dr. Bossart.And the suggestion that was made 
[5] throug~ the c9urse of cross examination was that one of 
[6] these dolphinS. was at the time it was rescued above the 
[7J minimum weight that had been established by the Navy in 
[8J this report. And what I'm trying to establish through 
~J Dr. Van Bonn i~ that that was a false assumption, and 

"OJ I'm trying t1utiugh him to bener explain exactly what 
~ , 

[11J these numbers mean and what they don't mean. 
[1~ THE COURT: Okay. Well, we know now what 

" 
[13J minimum weight is.That's the minimum weight much like 
[14J a service pers6n that if they were below it you don't 

(15J want them in the service. And then what's the target 
[16J weight, what you want them to be opemting at? Is that 
[1~ basically what, you want them to weigh? 
[18J THE WITNESS: Yes. That's the optimum working , , 

J19J weight. 
120J THE COURT: So what's the question? 
[21J ,'1 . BY MR. LA BISSONNIERE: .. 
[22J Q: Would a 'healthy Navy dolphin ever clisplay the 

I . " 

(23J type, of peanut head that we viewed with Buck? 
[24J A: No.' , 
[25J C: Would it' display the prominent scapular 
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[1J margins that we saw with Buck? 
[2] A: No. 

~J 

[4J 

Q: How would it look? 
A: It would be much more ro'bust, have smoothe;· 

15] contours. 
[~ THE COURT: Okay. We have been overall 

[7J this. Didn't you testify to this already? 
[8J THE WITNESS: Yes, sir. 
[9J THE COURT: Okay. This is repetiti~e. What 

[10J else do you have? 
[11J MR. LA BISSONNIERE:No other questions,Your 

(12] Honor. 
[13J MR. O'BARRY: May I cross? 
[14J THE COURT: Okay. Go ahead. 
[15J MR. O'BARRY: I will be very brief too in the 
[16J interest of time, here. Document Number 66, Gregory 
[17] Bossan's repon, can I see that for a minute, please? 

[18] I don't have that. 
[18] THE COURT: Sixty-six is the veterinary repon 

~~ of Dr. Bossan. 

~lJ 

~~ 

REBUTTAL· CROSS EXAMINATION 
BY MR. O'BARRY: 

[23J Q: Talking about Buck here, Buck was examined at 
[24] the Dolphin Research Center in Mardthon. No food 
~5J consumption records indicate sporadic feeding and total 

Pago11.02 

[lJ daily consumption. However, he was generalIy alen and 
[2] attentive. Would you allree with that statement made b)' 

PJ Dr. Bossan? 
[4J Let ll1e reph .... e the question. There is a . 
[5]rep9rt from Dr. Bossart about Buck when he arrived at 
[~ the Dolphin Research Center, the dolphin Buck.Are you 

[7J familiar with Buck? , 
[8J Buck was examined at the Dolphin Research 
~J Center in Marathon. No food consumption records' 

[10J indicate sporadic feeding and total daily consumption. 
[11J However, he was generally alen. He was generalIy alen 
[1~ and attentive. Would you agree that a dOlphin that's 
[13] g~l;1e.raUy alert and attentive and that can boat-follo~ .' 
[14J speeding alI of the time for seven miles is basicalIy a 
[15J fairly healthy dolphin? ' . 

[1~ A: No. 
[17] Q: No, you don't. 
[18J Well, I can tell you I have been working with 
[18] dolphins for fony years.And the fltst sign of them 
~OJ getting sick, as you well know, is they stop eating; imd 
~lJ they will not swim and follow boats for seven miles. A 
~ healthy dolphin will do that:And that ,dolphin had i' 
[23J laceration, lost some weight. But that's not a real big 
~4J deal. You know that. You are putting a cenain spin on 

~5J it, I would sugge.st. _ 

[lJ 

~J 

~J 

[4J 

Thank you, sir. 
THE COURT: Doctor, I have a question. 
THE WITNESS:, Sure. 

THE COURT: I am a little troubled about one 
[5J aspect ofthis.We heard from the Respondents now.And 
[6J one of the' concerns by both of them and realIy probably 
[7J the basic reason that they did what they did essentialIy 
[8J is that they wanted to avoid having tlie dolphins go back 
[9J into th~ care of the Navy. I think that's bottom line' , 

[10J testimony is what they said. One ofthe exhibits that 
[11J was introduced by the Respondents in this Case is an 
[1~ anicle from the Keys newspaper. And this was a comment 
[13J about these dolphins. Excuse me. That is a comment 
[14J about one of these dolphins that was sent to the Navy 
[15J and who died, the dolphin Jake. And it concludes at the 
[16J bottom of the anicle, which is apparently a quote from 
[17] the Navy representative - let me just read you the 
[18J previous paragraph. It says: "Navy veterinarians were 
{19] ~rying toremo~e excess stomach fluid when the weakened 
120] animal went into cardiac arrest. n And this is the 

. (21] sentence that I am going to ask you about: "We are 
[22] sorry he.is dead, but that's the way it goes," Lapuza 
[23J said. "Animals il1 the wild get these lesions and' , , 

~4J probably die from them all the time." I' 
~5J Don't you think that's an amazingly callous 
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[lJ statement, "We are sorry he is dead, but that's the way 
[2] it goes"? Does that len,d any credence to what these 
PJ Respondents are saying by keeping them OUt of the hand 
[4J of the Navy? 
(5] 'A:- I was disappoip.ted to see that statement as 
[6J well, but it could be ;';terpreted as being callous or ' 

, l. • . ~ 

[7J cold. I take exception to the notion that the care the 
[8J animals receive in the,Navy is anything but the finest 
[9J possible care that the animals can receive anywhere in 

[10J the world. I have been a veterinarian since 1986, and I 
[11J have worked in a variety of different practice 
[12J situations and in private practice, in equine practice, 
[13] in c~mpanion animal. smali ~nimal practice and now with 
[14J the Navy's facility. I have never been anywhere in any 
[15J practice or university situation where we had the 
[16J facilities, the expenise, the resources, the capability 
[17] of providing,the care. There's nowhere else in the 
[18J world that has the s~me.capability. Those animals . 
119] receive better care than many human beings in the wor.ld, 
[20) I think. And I think that's pan of the tragedy. 
~lJ THE COURT: Now are you speaking about the 

, ~ Navy; is that in San Diego? 
[23J THE WITNESS: Yes. 
(24) THE COURT: What are you referring to, both in 

. " 

~5] the Hawaii situation or San Diego? 
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11J THE WITNESS: There are no facilities in 11J biggest budgets. And this is proof that this experiment 
121 Ha~ii anr.\nor~. The Navy facilities are all in San 121 that we h~ve bben con,ducting since 1938 of keeping them 

I ~J Diego. But iregardlesS of where the animals go, if the ~J in captivity do~sn't work.And they ~hould have _ 

14J animals gotand transport Navy equipment, veterinarians 14J everything is llpside down. They Should have a research 
151 go with th~ animals at all times. Just because the 15J permit to prove when they take them Out of their normal 
[6J animals le~ve San Diego doesn't mean we Stop taking care (S] environment a:nd put them in.~hes~ .concrete boxes does it 
171 of them. 1 ~an't speak to Mr. Lapuza's statement. We' 171 prove that it works. This is the science. This is not 
181 have to ask Mr. Lapuza about that statement. I wouldn't [8J emotional.This is science. 

~ - . !I • 

~I be here if I didn't think that the Navy provided the [9J This is their own records sent in by their 
110) best care ~ossible for those ani~ls. We owe it to' th~ [10] veterinarians to the National Marine Fisheries Service 

[111 animals. ' - [111 computer. Dr. Nancy Foster who was second in charge - I 
1121 THE COURT: Okay. Well, that was my question. [121 don't know what she is now - of the National Marine 

[13] Thank you," ' ["J Fisherie~ Servi'~e was quoted in the Orlando Sentinel on 
[1'1 MR. O'BARRY: Sir, please, if I can jUst get , [14J an expose' on -faptive dolphins as saying they don't even 
I1S) one more i'hing in here, I will sit down' and shut up (15) know ~hat th~ information means in tJ:te computer. It's 
116] forever be~ause this is just - Just give me ODe minute (16] all se'n~ iJ1"irom every facility in the United States, 
[1~ here. Maybe Mr. Good has. question while I am'doing [1~ but they neveilook at it. They don't know what' it 
[181 this. I'm juin about done. ' .. , , ., [181 means. They n~ver actually a~lyzed this. I will tell' 
[18J MR. GOOD: While Mr. Barry is working on the 11~ you what this is. This is the ~ame of the dolphin. I 
[201 U.S. Navy'S' Marine Mammal Inventory Report'- I think [2OJ would tell you' the name in this particular case, but the 
12'1 it's from 1995.or '94 - this is something I am going to, J21J Navy dolphins don't have names. They have numbers. 
1221 be enterin~ as e~dence when I file my brief. However" [2~ This tells YOl;1r it's male or female, the estimated ' 
1231 I think yoJ should see it right now. He is highlighting'" 1231 year of birth, the author document _ that means the 

. t " , j) 

12'1 all the dolphins that have died in the Navy and why th~y 1241 person who captured it, whether it was captured or born 
[25] died. It's q~ite a document. This' is the Agency's owri" , (25) in captivity, where it came fronl, whe'ther it's male or . 
;~~~~~~t=:~~~==~~~~--~~--~~--~-----I'~~~~~~~=:~~==~~~~~~~~~=:~~-----
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[11 document:The National Marine Fisheries Service puts [1) female, whether it's dead or alive and if it died what 
121 this out. In; fact, this inventory report is ~e last 121 it died from. n,e yellow ones I have just marked are 
~J jurisdiction that National Marine Fisheries Service. has [3J the dead onesThe ones that are white are still 
1'1 over captive care. This is where the failure to notify, _ [41 alive.And you'ican see'- and I want to submit this': 
[5] comes in. When you transpon them, you are supposed to [S] there ~re more dead ones than alive ones. ' 

~I . , ", . ;,1 

[~ tell them where they have gone be.cause theyhadto make [61 And I mean, they do try but it doesn't work. 
171 this inventbry census of where all the dolphins are in 17I Becau~e thesd'are free-ranging creatures that routinely \ . . , ' .,. 'I· 
[8] captivity. 'Ye want to enter it in response to ~our (8] make. choices1-and decisions regarding the details of 
~I concern that Navy care is perhaps dangerous to [91 their life. And ;'nce they are put into these captive 

[10; dolphins. This proves that it is - . 110] facilities - Remember, they have a brain larger than 
1"1 MR. LA BISSONNIERE:Your Honor,_ I'm going to I11J the human brain; and they are acoustically oriented 
[1~ object to t~is.This is completely irrelevant , [1~ creatures. Dr.Wells knows that much. And to take them 
[13] information for purpose of the i~sues-that are beJou' (13] ~rom,th·e.n~tubl environment and put them into a 
I14J this tributJl.And I think that we 'have not been [14J concrete'tank'is like putting a bucket over your head. 
I15J provided a' copy with this prior to the hearing 'today. [151 I mean, we a~ light oriented. They are sound 
[1~ It's toO lat~ for us to be looking at this andt" be' [16] oriented. They are very family oriented. 
[1~ trying to ~terpret this and decide_what we ~nt to do ' [1~ In fact, th~' la,.gest dolphin, the orca, they 

1181 with this. We object. It's irrelevant., [18] get together f~)f life. They never sepamte from their 
1181 THE COjJRT: The objection is overruled.You - 0> , [181 mother. When we capture them, the first thing we do is 

(201 may submit it. , _, [2OJ remove the ,.,yo most important aspects of their life, the 
1211 MR. O'BARRY: Thank you, Your Honor, because I J21J world of soun'ct and theU: family. That's the first thing 
[221 was accusbd of being emotional.And what Mr.Van Bonn [22J we do.They die from pneumonia. They die from chronic 

~: ' .. , . ' 

[23J says about', how well the Navy takes care of their 1231 disability and disease. broken jaw, inadvertent" 
12'1 dolphins ahd they do the best they can, they do have the'- J24J release. They ~:scape -Atlantic dolphins escape in the 
[2SJ most mon~y of all the captive facilities. They have the 1251 Pacific which .. Randall Wells s~id you don't do. That is 
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(lJ a bad thing. Spinal fracture, what's that? He died of 
~J spin~1 fracture in the Navy. Bronchitis, asphyxiation, 
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(lJ son of documentation in front of me, I can't tell you 

(3J pneumonia, broken jaws. I mean, this is the science. 
(4J This is what it's all about. This is what I was trying 

(5J to prevent with Jake. , 
(6J THE COURT: Okay. Would you take that,lohn; 

(7) and we will mark that. 
(6J MR. LA BISSONNIERE: I just want to ohject 'for 

(9J the record, Your Honor. 

(lOJ THE COURT: Redirect. 

(11J Go ahead. You have an objection? 
(12J MR . .LA BISSONNIERE: I guess I sunply want to 
(13J restate the objection that it's irrelevant. I also want 

(1"'1 to caution the Coun that we' haven't:seeJ.1 that . .'We 
(15] don't know if it's a c~mplete document. We don't know 

(16J whether or not there is any additional information in 
(17] there that will clarify some 'of th'e unsupponed 
(16J allegations that are being ma~e by Mr. O'Barry.And 
(19J based upon that, I would hope that the Coun would give 
~OJ it the weight that it deserves .. ' .. 
~lJ THE COURT: Okay. Thank you very much:" 

~2] Doctor. 
(23J MR: O'BARRY: Your Honor, just one more 

.,. 

~4( thing. You can 'Iet him go. I just wanted to tnake a -. ., ' . 
~~ point. 
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THE COURT: Let's finish' with the witness .' i 
(lJ 

(2] here. Thank you, Doctor. You may step down. . ,. 
(3J MR. O'BARRY: That's not the most recent 
(4J inventory. These repons are put out ~ach year I get . 
(~ them from Freedom.of Information. When they'say they' 
(~ don't have it, I get -it from them. If you look at the 
(7) most recent one, you will find Jake on there and' 
(8J probably 25 more deaths. It's much higher than that 
(9J monality rate indicates. . 

(10J THE COURT: What year is this one? 
(llJ II!R. O'BARRY: What y .. r is that? ,Few years 
(12] ago. They die every year. They die then get more .. 
(13J Then we use them, we abuse them, we dump them, we get 
(14J more. These are disposable dolphins for our disposable 
(15J society. That'S how it really works. . 
(16J THE COURT: Okay. RedireCt? Do yOu have 

(17] redirect? 
(18J MR. LA BISSONNIERE:Very brief. 

!1~ REBUTIAL - REDIRECT EXAMINATION 
BY MR. LA BISSONNIERE: 

(21J Q: Can you briefly describe the size.of the San 
, -

(22] Diego facility. 
(23J A: Well, we don't have any concrete tanks. The 
~4J animals are ho'~sed in open ocean enclosures. I can't 
[25] give you dimensions other than - I mean,_ without some 

(2J exactly the ,size of the entire facility. But it's the \ 
(3J whole east side of Point Loma. 
(4J MR. LA BISSONNIERE:Your Honor, during Mr. 
(5J Good's testimony he referred to one of the Agency 
(6J photographs with the Sugarloaf Dolphin Sanctuary and 
(7) suggests that those were the sizes of the pens in which 
(8J the dolphins were kept. With your permission, could I 
(9J ask Mr. Van Bonn about that? 

(lOJ THE COURT: Cenainly. 
(11J BY MR. LA BISSONNIERE: 

(12] Q: Dr. Van Bonn, I am showing you what has been 
(13J marked as Agency Exhibit Number 4l.This is a 

(14J photograph of the Sugarloaf Dolphin Sanctuary. You see 
{lS] this? 

(16J A: Yes. 
(17] Q: Okay. In this lo~ation that I am pointing to· 

(18J the left.of the picture, we see what appear to be two 
(19] floating pens. Do you see those? 
(2tlJ 'A: Yes. . . .' 

~lJ Q: Andit was suggested during the course of the 
(22) Respo~dents'·exam.ination that ~t leastiour dolphins at 
(23J . the Navy facility would be living in a pen that size. 
(241' Would you agree with that assessment? 

!. .. . , ~ • 

~5J A: NOe 

11) Q: c'~~ you give us a better understanding as to 
(2] what kind of housing these dolphins live in? 
I"J A: The Navy dolphins? 
(4J Q: Ye~. 
(SJ A: .Yeah. Typically'an enclosure is comp~sed of 
(6J four individual 30-by-30 floating walkways with a 
(7) 60-by-30 in the center of two 30-by-30's on the 
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(8J outside. There will be a net suspended under each one 
(9J with gates in betWeen each one so that the whole thing 

(lOJ is dynamic, and animals can come and go from different 
(11J enclosures. And tba~ would be termed a pod. Those pods 
(12J will be linked together. And again;it's very dynamic 
(13J dep~ndiTIg upop ihe situation. So the whole complex is '. 
(14) huge with 'numerous enclosures and various different 
(15J numbers of animals and different enclosures at different 
(1~ times d~pend~g upon what's going on. 
(ni MR. LA BISSONNIERE:Thank you. No other' 
[18) questions. Your Honor~ 
(1~ THE COURT: Okay. We have had enough now from 
(2OJ this witness. Thank you very much, Doctor. You may 
(21J step doWn. . 
(22] MR.L,A BISSONNIERE:One fmal witness, Your 
(23J Honor. The Agency has some very, very brief 'rebuttal . 

"j, 

(24J with Dr. Randy Wells. . . 

(2SJ • THE COURT: All right. Dr. Wells, please come 
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1'1 forward.A-9,-d you have been ~or,?- a,~ready. s~ you r~ma~ 
[2) under oath. 

J (3) T~E WrrNES~: Yes, sir., , 
[4) REBUTTAL DIRECT EXAMINATION 

[5) BY MR. LA BISSONNIERE: , , ' 

[S) Q: Dr. w'ells, you were in the courtroom he're when 

171 Mr. Richard O'Barry was providing his testimony,. weren't , 
18) you? 
(9) A: Yes,I:Was. 

Ii ., ; ; 

['D) Q: And do you recall during his testimony he 
[11) inrucated that with any of his releases there was a 
[12) period of rbadjustment following the release? ., 

[1S[ A: Yes. 
[14) Q: And ~t that time he indicated that these 
[15) dolphins rriay following release come back to shore and 
[16] interact with people, correct? ' . 

j l"i 
['~ A: Yes. ! 
[18) Q: And jou also heard him say that what we needed 
[19] to do with ~those animals 'is just to leave them alone. 
(20) Did you h~ar that? . , , 

[2') A: I did hear that. 

['I captivity a very short period of time that were never 
~) really trained show dolphins, and taking them back 
(3) within 30 days: and releasing them into Tampa Bay area is 

[4) a pretty simple:Vie,ce of business, isn't it? 
[5) A: I wouldn't say that. 

[S) Q: I'm not talking about the science. I'm 
[7) talking about ·,':).ou know what I'm talking about? 

[8) A: The proj~ct was very-
[9] Q: F~r example, relative to the extreme cases 

[10) that I end up -,+ith like Flipper in Brazil, like dolphins 
[111 in isolation in the substandard tanks that 3re all over 

['2) the WOrlel, the} call me and I have to go there. And 
[13) the~ are extreme cases. There's simple business, 

, [14) pieces of busi~ess what yo~ were doing, and Bogie and 
['5) Bacall are relatively simple compared to the Navy 
['6) dolphins or S';~ar. The Navy dolphins are trained . , ~.' .' 

)'~ biological weapons systems after they come into 
[18) captivity. In the wild they are all basically the same , ' 

['6) like peas in a pod. But arlce they come into captivity, 
~~ their lives charige forever and they change in different 
[2') ways. The Navy dolphins become advanced biological 

[22) Q: As a ~cientist, would you view this as'an [22) weapons syst~ins.A d()lphin '[ike Sugar becomes afamily 
(23) appropriat~ release program? [23) pet. They are ~ll different. For that reason, you 

" ' [24] A: I woJld not. In my opinion, it makes no sense (24] cannot write protocol for a cookbook which I was bt:ing 

~125~)~a~t~a::.ll..':to~e~x!:p::::e::::ct~t~h~e:..:d:::o:::l!:p::.h::.in::s:.:t::o:..:c::o::ffi::e=-=in:::t::O-,c:.:o...:n:.:ta",c:.:t...:W...:c.:.itI...:I __ [2S) forced to writ~ for all dolphins. Wouldn't you agree 
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['I people on~e they are released in the wild. The whole 
[2] idea behinb a release program is to break the,connectiOn 
(3) betWeen p~ople and dolphins. 
[<I] Q: In your vjew, how realistic is it to expect as 

I , , , 

[5) pan of deV:eloping a program that people that aren't , , . , .. 
(6) associated with that program aren t gomg to come mto 
171 contact with those dOlphins or are simply going to leave 
[8) them alone? 
(9) A: It's v~ry unrealistic to expect that people 

110] will not beJat the area where the,se dolphins are. The 
111) probability,of contact is there. 
['2) Q: Is it realistic'to expect these people who 
113] aren't in c~ntact with the program are going to know 
[14) those are released dolphins? 
1'5) A: It's lillely these people ar~ g~i;'g to see the 
116] dolphins a~ attractive nuisances. It's going to be an 
[1~ attraction. They aren't going to be like wildlife. 
118) They are going to attract attention. 
1'6) MR. LA ~ISSONNIERE: No other questions. 
~ THE COURT: Any other questions? 

[2') i REBUTTAL CROSS EXAMINATION 

BY MR. O'BARRY: .[22'J f . 
J (23) Q: I do have a lot of respect for you, Randy, and 

[24) your work'! But I think you would have to admit that 
[2S) releasing Misha and Echo, two dolphins that have been in 

['I there's no cookbook that could be written for all 
[2) dolphins in captivity? 
(3) A: DOlphi;' releases are e:,q,erimental for the 
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14) reason we don't know yet how the animals will respond 
')! " 

(5] based on ,any particular parameters such as amount of 
[S) time i~ Optiy(ty. 
[7) Q: But like ;lipper in Brazil, for example, now 
18) you agree that'You should take the dolphin back to the , , 
(9) same place where they were captured. And you also agree 

I'OJ that is definitely the thing to do? In fact, I took him 
[11) to the.exact s~ot I found him. The man who captured 

! 
1'2) him, I said show me exactly where you capnlred him. 
1'3) That's where ibuilt the pen. His mother was able to -,. 1\ 

[14) his mother would swim by the pen every day. How do I 
1'5) know it's his m,other? Because aU tIle fishermen know 
1'6) all the dolphins by their dorsal flO. Dolphins - you 
['~ are familiar with that part of Brazilians where the 
1'8) dolphins forcd the mullet into the net and so fotth. So 

1'91 I actually re-connected this dOlphin with its own 
) . 

[20) mother. I fine-tuned it more than you do, I believe. 
[2') And the dolphins I have to release are much more 
(22] complicated .{nd much more criticalthanthetwo'youhave 
(23) released. Wouldn't you agree? 
[2'1 A: It's a matter of opinion. 

',J , 

(25) Q: Okay. Th~nk you, sir. 
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('J THE COURT: I have a question for you,',. 

(2] Doctor. 
(3J THE WITNESS: Yes, sir. 
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., /' 

(4J THE COURT: As you have heard, there were two 
(SJ competing philosophies for the dolphin release at 
(6] Sugarloaf. Mr. O'Barry has expressed his, and in many 
[7] ways some of it is similar to your opinions in some 
]8J regards. But Mr. Good's are quite' different. But what 
(9] do you think ahout what Mr. Good had to say, and that is 
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('J somebo~y waves at huh' h'e thinks if I wave back I am 

(2J going to get a fish. The dolphin has learned now this 
(31 no longer works with ,this indiVidual. You can't expect 
(4J - They are so smart. You can't expect to deprogram or 
(SJ trick them like that. They are' smart. I mean, the 
]SJ dolphins realize that. Okay. Yeah, well, right now 
[7] with th'is person that's not ~orking. It doesn't mean 
(8J that the dolphin has forgotten sometimes when people 
(91 wave and he waves back he gets a fish. They don't ever 

]'~ with respect to the memory? Intelligent animals like ('OJ forget that. 
("] dolphins, for example, having gone through eight years ("J THE COURT: Okay. Thank you: 
(12] of Navy training, isn't that aIinost impossible to erase " (12J All right. Thailk you, Doctor.Any other 
]13J through a deprogramming period? Are 'they always going (13J questions? 

(14J to remember, do you think, or what?' . . (14J Thank you, Doctor. You may step down, 
(15] THE WITNESS: These animals are very' (15] Okay. We have gone over all the exhibits. 
(16( intelligent, It'~ been documen'ted they can remember (16J And now I will give you an opportuniry to make a brief 
('~ things for extremely iong periods of time. We also know (1~ closing statement if you wish. I don't want to 
(18J that part of the training process is, reiruorcement for . (18) reiterate eyery point that we h~ve alrea!dy gone over 
('9J particular behaviors. One approach towa~ds eliminating ("J here a number of tim~s: But if there is something you 
(20] those behaviors is that you don't want to elicit those (2OJ would like to bring to my attention, you are going to 
(2'] behaviors; don't reinforce it:After enough active (2'( have a chance for a written pleading. 
(22 attempts at extinguishing this behavior, you would not (22J MR, LA BISSONNIERE:Your Honor, the Agency is 
(23J expect to see it elicited as much by the animal under (23J going to waive its right to make a closing statement., 
[2-4) normal circumstances. It' may not be a complete erasure [24] We will make our arguments in the briefs at a later r 
~(22~~0=f~t=h~a=t~b~e~h~a~V1~'0~r~,b~u~t_it_s~h_o_u_ld_' _d_e_c_r_ea_s_e_th __ e_a_m __ o_u_n_t_o_f _____ I~(2s~J~p=o=i=n=t~in~tl=·m=e~.~ ________________________________ --" 
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('] time that animal will be offering that behavior up and 
[2] perhaps getting a reward from some b?ater Qutih,ere with' 
(3J a bucket of fish. . , . 
(4] THE COURT: So that after'time then they would 
(~ be released in an appropriate fashion in the appropriate 
(61 area. I'm just wondering when they encounter a boat or 
[7] something or a fisherman or a surfer or something ,and 
(8J they get the fish or someone does thro~ them afIsh, I 
(9] wonder what the impact would be. 

THE WITNESS: Given what we see riow with n~ '. ' . 
("] dolphin fee,ding situations in the wild, these behaviors 
('~ can be reinforced. Negative behavior~ can be ' 
(13] reinforced. The dolphins will learn by inadvertent 

(14J feeding in the wild. " 
(15J THE COURT: It's not an easy matter then, is 

[16] it? 
('~ THE WITNESS: No, not at all. 
(18J THE COURT: Thank you. 
('~ MR. GOOD: Your Honor, may I say something? 
(20] THE COURT: Okay. 
(2'J MR. GOOD: In response to Dr. Wells' answer to 
(22J your question, if you do try and untrain dolphins like' 
(23J that, well, a dolphin is going to learn that when that . 
~'J person waves at them it no longermeans they should wave 
~~ back, it doesn't mean a dolphin has forgotten if ' 

('J 

(2] 

THE COURT: Okay. 
MR. LA BISSONNIERE:The one thing we would 

(3J request, however, is if the Respondents are going to be 
(4J allowed.to continue to s~bmit evidence after the close 
('Jof this hearing, we reserve the right to be able to 
(61 object to the admissibiliry of that evidence. 
(7] THE COURT: Yeah. I want to ask you abo,ut 
(8] that now, Mr. Good. What are you talking about at this 
(9] point? This case for the record is about to be closed 

('OJ in this case. What exactly are you talking about? You 
[11] say you don't have y<?ur documents in. order, b~t what are 
('2J you talking about? . 
(13J MR. GOOD: I'm talking about putting in some 
[14J more do,:uments into evide~c·e. 
(15J THE COURT: But the purpose of a hearing is so 
('SJ that those documents when they' are submitted they are 

('~ subject to examination and questions. Now I can 
(18J understand the late,- I usually allow a late-filed 
('~ exhibit if I know what it is and everybody is fully 
(20] aware of what it's going to be.We don't know what you 

(2'J are talking about. What are you talking about? 
(22J MR. GOOD: I can give all these things to you 

[23) now, Your Honor. 
(24J THE COURT: Let's take a lo~k at them. 
(2SJ MR. GOOD: Then I can send you them again in 
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(1J an organized, cohesive fashion with my argument. 

) [2J THE COURT: That'S what you are talking 
, (3) about? 

14) MR. GOOD: Yes. 
THE COURT: These are various articles. 

I~ MR. GOOD: Am I cortect in thinking about this 

{7] hearing isn't finished until you make your decision? 
I') THE COURT: No. The hearing will conclude 

~I today. I will not be conducting another oral session in 

11~ this proceeding. , 
1") MR. GOOD: But I -
112} THE COURT: The rest of it is -
1131 MR. GOOD: Can I make argument that you 
(14) haven't heard yet in my briefing? 
(15) THE COURT: The memorandum really is supposed 
11~ to highlight what has already gone on when the record is 
(17) closed, and this record is going to be closed. 
118) MR. GOOD: Oh. Well, you see, I just think 
119) Your Honor, you have been incredibly patient. And I 
(20) think this is a very complicated story. And I didn't' 
[21J think that me going on and on for another three hours 
1221 was going to help me any personally today. But I 
(23) haven't really presented the case I was planning on 
[24] presenting~'as far as all the evidence and as far as . 

,'[25) indicating what this evidence means and that evidence 

1') You are going to have to make copies of all this stuff. 
(2) I'm going to have you serve it on NOAA. This is really 
[3J nOt in the nature of a memorandum. This is in the 

(4] nature of additional findings of evidence.This is 

15] really what this is. We are not talking about· these 

16) are all new documents, aren't they? 
I7J MR. GOOD: Well, they were documents I was 
I') going to enter in tOday; but I gave them all to them 
(9) this morning. They didn't seem to object to them. 

110) THE COURT: Have you seen these documents? 
1") MR. HOGAN: I reviewed them this morning, Your 
(12] Honor. During Mr. Wells' testimony, that's what I was 
113) dOing. 
114) THE COURT: Do you have any objection to these 
[15] documents? 
116) MR. HOGAN: Some of them, yes, we do. 
117) MR. GOOD:IWhich ones? 
118) THE COURT: Well, let's go over them. Do you 
119) have copies there? Mr. Hogan, do you have copies of 
[20] these docume,llts? 
(21) MR. HOGAN: Yeah, we do. 
1221 THE COURT: Let's Start with the first one, 
(23) News For People Who Care About Animals,September 1998. 
12<) And that's a multi·p-Jge document. 
(25) MR. HOGAN: Your Honor, I believe that is an 
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11] means. I WdS going to present that to you within a 
[2J couple of weeks. 
(3) THE COURT: Additional evidence, other 
14) documents you mean? 
IS) MR. GOOD: No, nothing more than that but what 
16) I just handed you, what they have already seen. But 
I7J then again, they are cortect in saying they haven't had 
18] a chance to - that we haven't gon"e through the process 
(9) with it all. I didn't feel as if I could present my 

110) case properly, Your Honor, today. It's already 5:30,· . 
1111 and I haven't even done it. I haven't even presented my 
1'2) case. And I'didn't think that you were going to be any 
1'3) more sympathetic if I went for half a day tomortOw and 
1'4) presented all these facts. It seems like we are pretty , 
115) much finished with this process right now. On the basis 
116} of that is why I thought I would just write out what I 
[17] was going to say as far as • you know, and then submit 
[18) it later. 
[1~ THE COURT: Okay. Well, if you were an 
I20J anomey, I would just reject it out of hand. I will 
~1) tell you that right now because, in fact, this kind of 
1221 thing should have been submined at a much earlier stage 
231 in this proceeding. 
24) MR, GOOD: I know, Your Honor. 
25) THE COURT: What I am going to do is this. 

p) article by Mary Clifton. Is that cortect, Mr. Good? 
121 MR. GOOD: Yes. 
(3) MR. HOGAN: This is the article that lays out 
14) the Rick Spill conspiracy thing. The Agency has no 
IS) objection to tiiat going into the record. 
I6J THE COURT: All right. I'm going to take 
I7J them. I want to know your objections. If there's no 
I') objection, there's no issue. I have no problems. If 
~) there are objections. tilen I will deal with those. Mark 

[101 that as the next one. 
111) All right. Then there's a memorandum to 

112) Morley Cook from Barbara Cohn dated June 4th, 1995. 
1131 MR. HOGAN: Your Honor, the order that I was 
114) provided to use this morning, I'm not sure that that's 
1'5) the order they are in right now. What was that again, 
11~ Morley Cook to Barbara Cohn,Jlme 4th? 
117) THE COURT: June 4th, 1995 memorandum. 
118) MR. HOGAN: Again, this documents the events 
119) of June 3rd through 4th. 
(2<l) THE COURT: That'S COrtect, yes. That's the 
(21) ftrst sentence, 
(22) MR. HOGAN: That's fine. 

(23) THE COURT: No objection. All right. That 
(24) will be marked as the next exhibit. 
(25) How about the lener dated November 9th, 1995 
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I'J to Dr. Dale Schwindaman from Mr. Good? .' 
~I MR. HOGAN: Let me layout my little index so 
[3J 1 can see all ,three pages at the same time, Your Honor. 
~J That's fine. 
ISJ THE COURT: No objection. Okay. That will be 
I~ marked as the next exhibit. 
I7J Then there's a letter from Mr. Good to Dr. 
18J Watkins, Richard Watkins at the USDA dated September 

[9J 26th,1995. 
I'OJ MR. HOGAN: That 's fUle .. 
I"J THE COURT: No objection. It wiUbe 

1'21 admitted. 
I13J Then there's a letter from Morley Cook, the 
1'4J acting deputy assistant administrator, dated May 22, 

I,SJ 1995 to Mr, Good. 
I'~ MR. HOGAN: Fine. ,. 
[17] THE COURT: It will be admitted. Mark that 

I'J dated December 20, 1994. 
~J MR. HOGAN: Fine again. 
[3J THE COURT: Another one dated March 9, 1995 to 
~J Mr. Good from Mr. Cook. 
ISJ MR. HOGAN: That one is fme. 

I'J THE COURT: Another one to Mr. Cook from Mr. 
I7J Good dated February 6th, 1995 unless that's a repeat. I 
18J guess the other one was Febntary 2nd. 
[9J MR. HOGAN: Yeah. 

I'~ THE COURT: Then April 28, 1995 to Dr. Cook 
I"J from Mr. Watkins. 
1'21 MR. HOGAN: I believe ibiS is one th'at he ' 
[13) already introduced into evidence. 
1141 THE COURT: I can't hear you. 
I"J MR. HOGAN: I believe this is a document he 
I'~ has already introduced into evidence and used .. 
1'7] THE COURT: If it's in already; then. you can 

I"J for identification then. I"J point it out ai some place then we will - . 
I'OJ There's also another letter from Morley Cook I'OJ MR: HOGAN: I'm not sure. 
I20J to Mr. Good dated June 6, 1995. [2OJ THE'COURT: If it isn't, it will go in. Mark 
12'1 MR. HOGAN: Again, that's okay. [2'J it anyway,John. Some of these are already in. 
[22] THE COURT: Then that's admitted and marked. (22J MR. GOOD: Yes, Your Honor, I realize that. 1 
[23J There's also another letter from Mr. Good [23J think this is already in there too.The Key West 
(24J again to Dr. Cook dated April 26th, 1995. ~4J Citizen is in ·there.This one is already in there. I 

\. 

,r 
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I'J THE COURT: Mr. Good, this is basically 
~J letters between you and the Agency back and forth 
[3J essentially ulking about -
14J MR. GOOD: Yes, Your Honor. This is letters 
ISJ that I was engaged in a long-term. active letter-writing 
161 relationship with the USDA APHIS attempting to acquire , 
I7J Jegal permission to do ;"y work. I have been '-
18] THE COURT: I understand. This is one from 
[9J Mr. Cook to Mr. Good dated March 9,.1995. 

I'OJ MR. HOGAN: Three pages,Your Honor? 
I"J THE COURT:Yes. 
1'21 MR. HOGAN: That's fine. The reason I wanted 
[13J to go through these is because I'm not sure what he is 
1.4J submitting to you now as to what we ·had this morning. 
I'~ THE COURT: All right. Fair enough. 
I"J Then from Barbara Cohn to Morley Cook, that 
1'7] looks like an internal memorandum at the USDA, 2-7-95. 
I"J MR. HOGAN: That's fUle: 
POI THE COURT: Then there's one again from Mr. 
[2OJ Good to Dr. Cook on February 6th, 1995. 
~'J MR. HOGAN: That's fUle. 
[22] THE COURT: All right. Then there's one from 
[23J Morley Cook to Richard Watkins, October 6,1995 . . 
[24J MR. HOGAN: That one is fine. 
(25] THE COURT: Then from Mr. Crawford to Mr. Good 

I'J report. Yeah. 
(2J THE COURT: That Mr. O'Barry submitted? 
[3J MR. GOOD: Yeah. We already looked at It. 
14J THE COURT: Navy dolphins to Epcot, do you 
15] want that aniele? 
16] MR. GOOD: That JUSt shows that -that just 
I7J says when the dolphins were transferred ·from the U.S. 
18J Navy to Epcot Center. That was my failure to notify 
I"J argument. 

I'OJ THE COURT: I can't· hear you. 
I"J MR. GOOD: That was to do with my failure to 
1'21 notify argument. They didn't notify National Marine 
1.3J Fisheries Service when that transfer took place, and 
1.4) there was no fme levied against the Navy for that. 
1'5] THE COURT: I understand. Then the other 
1'61 items here are Morley Cook from Barbara Cohn dated May 
1'7] 25th. These are all government type - do you have any 
118) objection to that stuff, Mr. Hogan? 
1'0) MR. HOGAN: No. I just want to know which 
[2OJ ones they are. 
(2,) THE COURT: May 25th, 1995, an MMPA bulletin 
[22] dated third quarter 1998, National Marine Fisheries 
[231 Service. I don't expect you will object to that, will' 
[24J you? 
(2SJ MR. HOGAN: No, not at all. Is that twO 
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[I] pages,Your,Honor? [I] to my attentio~i 

)'~] - THE COLlRT: Two pages. ~] MR. HOGAN: I believe the document is fine. 
[3] MR. GOOD: They are from different issues. (3] THE COURT: Marine Mammal InventoryReport, 

[4] THE COURT: 'Okay. ' [4] was that attac~~d to that affidavit? 
[5] MR. GOOD: The one establishes that there was' [5] ·MR. GOOD: No. This was Dr. Geraci's own 
[6] already a cbnfiscatiOn in the works before the dolphins [6] records of dolJhins he had in his care. 

~ , . , _ r, 1 

[7] were released. [7] MR. HOGAN: Your Honor, for the record, I 
[S] THE COURT: All right. A letter to Barbara [S] would llke to ,?;ote that the handwriting -
~] Cohn. Therh just a couple more here from William [9] THE COU~Ti: Missing, dead, dead, dead - who 

[10] Medway. Is:that a private letter, I guess? I don't [10] wrote that? .;, 
[11J know wha: that is, Dr. Cohn from Mr. Medway. [II] MR. HOGAN: Yeah. 
['2] MR. GOOD: The USDA in Washington was sending' [12] MR. GOOD: That'S Rick O'Barry's handwriting. 
(13J out to all t~e different veterinarians in the country [13J He can ident.ifY it. 
[14] for input as to why the dolphins shouldn't be allowed [14] THE COURT,~ Is this what you already put in 

[15) out. I included some afthose lette~s.And they are 115) earlier? .j 

[16] all singing the same tune there. [16] MR. GOOD: This is a separate report. 
[In MR. HOGAN: A~e you saying that Dr. Medway is fin THE COURT: Mr.O'Barry? 
[16] a vet? Or I mean, William Medway is a vet? [16] MR. O'BARRY: I don't know what you are 
[19] MR. GOOD: Yeah. He works at the UniversitY' [19] referring to, sif. . 
[20] of pennsyl~nia, I think. Greg Bossart studied under [20] THE COURT: It's called Marille Mammal 

!1 T· , 

[21] him. [21] Inventory Report, date of report 3-31-92. 
[22] MR. HOGAN: There's no indication in this [22] MR. O'BARRy: Is that the U.S. Navy? 
[23] Jetter that William Medwa~ is a, veteririarj;n~ Your 123J MR. GOOD: .N'o. It's Geraci's report.. 
[24] Honor. • [24] THE COURT; I guess ii's ~\ttother matter. It's 

~~S~] __ T~H=E~C~O~U~,' ~R~T~:A~ll~r~igh~t~.w~e~w~i~ll~a~d~rru~·i~it~w~it~h ______ -----I~[2~~~n~ot~t=h~e~s=a~m=e~th=i=n~g~. ______ ------~----------------
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['] - I will have to look at that. 
~. _ 1 • , 

[2] Here is another one from' NCCOSC San Francisco 
1 ' . - ' 

(3] from Randy Burl to Dr. Cohn dated JUne 30, 1995. 
[4] MR. HOGAN: That's fine,Your Honor., 
[5] THE CO~.RT: No objection. That will be 

[6] admitted. : 
[7] Declaration ofjohnjosephP. Geraci. 
[S] MR. HOGAN: That again is fine,yourHonor. 
[~ THE COURT: No objectio;'.Th'lt wili be 

~ .' 

, 
[10] admitted. ; ,' .. , 
[111 MR. HOGAN: 1 would note for Your Honorthat , 
[12] it is not a signed affidavit. It's a photocopy and it's' 
113] not signed/b~t 'that'S fme. ~, I _. 

[14] THE COLlRT: Who is Dr. Geraci? 
[15] MR. GOOD: Geraci was a veterinarian that Was 
[1~ used to write the letterto confisCate the dolphins. He 
[In was the onb that inspected the sanctuary and then wrote 
[16] the letter ~ck to the USDA saying the dolphins should 
[1~ be confiscated.' , 
[20] THE COURT: Okay. 

co· 

[21] MR. GOOD: I am just indicating that by that ' , ' 

:>2l letter that he was being coached for that about a year 
{,] before it a~ually happened. .. 
[24] THE CO~RT: Ifthere:s any question about the 
~~ authenticitY of that document, later on you can bring it 

i . . 

[11 MR. O'BARRY: His facility, 1 see, yeah. Dr. 
[2] Geraci, incidentally, is part of the captive industry. , 
[3] That's his own:captive facility, and he has a high 
[4] mortality rate ~lso.I think I gave it to Lloyd. 
[5] THE COURT~ Let's mark it. 

I " 
[6] MR. HOGAN: Your Honor, I would again caution 
[7] the Coun on it,S interpretation of these documents given 
[S] that we don't have a full inventory here. There appears 

r 
j9J to be selective; inventories. I'm sutt that the five 

[10] animals have been -
" [11] THE COURT;: I bave no idea who Dr. Geraci is 

[12] at this point. " 

[13] This is David Stelling, a letter to Robert 
[14] Ambridge, Se~iorVice President Ocean Reef Club, from 
[15] David Stelling,DMV, dated April 7th, 1994. 

'. 'I • 
, [1~ MR. HOGAN:just a minute,Your Honor. I want 
, [In to make sure I have them. 

[18] No objectibn, Your Honor. 
[19] THE COURT: Then this is Marine Mammal c 
[20] Inventory ReP9rt dated 5-26-93 at the - I'm looking for 
[21] the name of the facility. It doesn't have a facility on 

il 
, [22] this as far as 1 can determine. Oh, Dolphin Research 

[23] Center. Here it,is here. Mark that. 
[24] MR. HOGANI Your Honor, 1 would object to that 
[25] as well. It's c0'i"pletely irrelevant to this case. 
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('] THE COURT: What does that have to do with 
[2] this case? 
(3] MR. GOOD: That's where, Molly and Buck are, 
(4] Your Honor. The dolphins were taken away from Dolphin 
(S) Sanctuary and given to Dolphin Research Center. I think 
IS] their public record of their monality is quite relevant 

, ;' 

[7J to the case. 
IS] MR. HOGAN: The monali~ rate was reported 
19] six years ago, Your Honor. I would like to note'that 

11~ for the record. I don't know how that's relevant to 

111] this case. 
1'21 THE COURT: I think that's really tangentially 
(13] relevant, I suppose. In fact, the dolphins are over ' 
(141 there. But th'at's really not - I don't see how that's 
115] an issue in this case. I will tak,e it, but I am ~ot 
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(1] document; and that'S the financial inventory of Lloyd A. 
(2] Good,ill. 
(3] MR. HOGAN: Your Honor, I would object to that 
(4] being entered into th~ record. It's been provided on 
(51 motion by us. It has nn relevance to the overall 

, ' I" 

16] hearing here. I mean, it's a separate motion that needs 
[7J to be taken care of, I believe, and still is open. 
(S] THE COURT: You are going to have to say that 
~] again. What is the basis of your objection? 

(10] MR. HOGAN: It doesn't have any relevance to , . 
(11] the actual hearing. This is a separate motion that is 
(1~ outstanding with this Court right now.' 
[131 

[14] 

[lSJ 

THE COURJ: You mean the financial document? 
MR. HOGAN: Yes, sir. 
THE COURT: I will ~e;erve this one until I 

(16] going to - . (16] look at it. Reserve that one, but mark it with a 
(17) MR. HOGAN: I would also like to - (17) number. , 
118] THE COURT: It's not going to be too weighty. (181 MR. GOOD: Your Honor, that's fine. 
(1~ MR. HOGAN: There's some handw1itten stuff on (1~ THE COURT: Okay. Now I will give you each a 
(201 there as well, and it's not part of the official report (20] pretrial brief. Do you want a brief opportunity to say 
~11 from National Marine Fisheries Service. ~1] a few words in closing? 
~~ THE COURT: There's another article in the ~~ Okay. Mr. O:Barry., , 
123] newspaper Miami Herald dated 9-9l.lthinkNavyDolphin 123] MR. O'BARRY: Your Honor, I think I have 
(24] Goes Awol for Sex Binge. ' , ~41 already apologized for what I did. And I have owned up . r 
~~~~ __ ~M~R~.~H~O~G~A~N~:~N~o~o~b~J~·e~c~ti~o~n~,~~o~ur~H=o~n=o=r~' _____________ I~~S~]~to~-~it~wa~s~a~nu~'~sU~k~e~r~el~e=a~si~n~g~th~a=t~d=o~l~p~h~in~.~I~h=a~v~e ______ ~l 
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(1] MR. GOOD: That was already in th~ 
('2] Government's flIe at the beginning, Your Honor. 
(3] THE COURT: Then this is the part ofthe ' 
(4] penalty schedule of the NOAA, isn't it? But we have 
(5] already got the whole penalty schedule in this case. 
(S] MR. GOOD: Yes.'" " 
[7J THE COURT: This is just one page. 
(S] MR. GOOD: That's repetitive, Your Honor. 
(9] THE COURT: It's unnecessary. _ 

(1~ Then Dear Dr. Cohn from Sam Ridgeway dated 
(11] June 29, 1995.That's a letter to Dr. Cohn from Dr. 

(1~ Ridgeway. 
(1~ MR. GOOD: Those are letters from ~hose vets 
(14] shown the year before the Navy's release took place. 
(1S) The Government was gathering all these opinions of 
(16] people, and all of them were - " 
(17) THE COURT: How about you, Mr. Hogan, got a?, 
[18] objection to that at all? 
(1~ MR. HOGAN: Your Honor, I am trying to find : 
(20] it. I don't believe I do. I want to make sure thanve 
\21] have it in here.You said Dr. J!.idgeway to APHIS? 
~ THE COURT: To a Dr. Cohn. 
(23] MR. HOGAN: I do have it,Your HOn?r.Th~re's 
(24] no objection. 
~5] THE COURT: Okay. Then I have 'one last 

(1] said that loud and clear. But that's not why I am 
(2] here. I'm here because I broke'some law or some 
(3] regulation or something like that. And it all boils , 
(4] down to that right there, this piece of paper. And I . 
(~ submit to you this does not say that I cannot release 
(~ dolphins into the wild without getting a permit from the 
[7J National Marin~ Fisheries Service. They are totturing 
(8] the law torMke it say.what they ~nt it to say. And if 
(9] that were not true, 13 .days after the release they would 

110] not have passed a new regulatic::m which is very clear 
(11] when you read that.one.There's no question about it. 
(12] In fact, it says that - People joking call it the 
(13] O'Barry Law. It makes it very, clear y?U cannot release 
(14] Navy dolphins. 
(15] And please don't misunderstand me because I. 
(1~ think you have been very, very fair. I have been 
(17) reading your body language. You have been very 
[18] attentive. You have been very sensitive to~ ttie fact 
(19] that we don't have lawyers. But for four days I have 
\20] been looking at those ,14 empty chairs and just Wishing 
~1J they were fuH of peo~\e, any people, the next 14 people f 
(22] that walked down the street because I know in my heart .~ 
123] every single one of them would say the same thing. 
~4] There was no law on the books before that release.And 
(25] the reason is when these things were written nobody in 
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111 this country - nobody was thinking about release.All 
~I of these regulations are set up to exploit marine 

11...../ 131 mammals, not to let them go. Nobody was thinking about 
1'1 letting them go. That's why there's nothing in there. 
ISI'lt's in there now. And I will respect that. 
1'1 And I'm going to do releases in the future, 
(7) and I will do it scientifically. I will get a 
(8) scientific research permit.And] will work with it in 

1'1 the framework of the law. I wish I could send you that 
1"1 regulation. I don't have it.And when I leave here, I 
111) won't be sending anything back in because I am living on 
(12) a very small island off the coast of Denmark; and I will 
113) be Out of touch. I won't know ifl won or lost unless I 
I") go to Copenhagen. And ifl see in the New York Times -
(15) I mean, if I lose, the National Marine Fisheries will 
[16] send out one of their famous press releases and just 
11~ trash me ali over again. That's the only way I will 
[18] know. If ] don't see anything, J assume I won. 
I") THE COURT: You can give us the latest address 
(201 or somehow send it some place. There must be some way 
{211 you can get it. 
(22) MR. O'BARRY: You see, I don't have time to: go 
[231 to my house. I am going directly to the airpon now. 
~') THE COURT: I meant when this case is 
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(1) will happen is you will get copies of the transcript, 
J2) and then you can me pleadings on the issues involved 
(3) in this matter. The jurisdictional issue I expect to be 
I') looked at. I expect to look at that.And that's really 
I~ one of the major issues. Some of the others that were 
1'1 mentioned I will look at. I'm a little tired now, so I 
(7) can't remember what they were. 
18) Mr. Good, in your memorandum you did point 
(9) some things out I would like to look at. You might 

(10) highlight those in your memorandum. 
(11) MR. LA BISSONNIERE:Your Honor, before we 
(12) break, were you going to rule on any of those motions 
1131 that were outstanding you indicated at the beginning of 
1141 the hearing? 
(15) THE COURT: NO,I am not ruling on any of 
(16) those motions right now. It's too late. I want to do 
11~ that in the fresh light of morning, not tomorrow morning 
118) but later. 
(19) Okay. We are adjourned. 
(20) (Whereupon, the proceedings were 
~1) concluded at 5:50 o'clock P.M.) 
J22J 
(23) 

(2.4) 

(25) 
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1') MR. O'BARRY: They have it. They are hiding 
J2) it. They don't want you to see it.They passed a law 
(3) 13 days after the release saying you can't do that. 
1'1 THE COURT: Don't worry, Mr. O'Barry.1 will 
15) examine that new law as well as the old law. 
16) MR. O'BARRY: Thank you, sir. I appreciate 

(7) that. 
181 THE COURT: Also I will examine and put that 
(9) down very carefully. This jurisdictional issue in this 

(10) case both of you had mentioned, and I will look at it 

1111 very carefully. 
(12) MR. O'BARRY: Thank you, sir. I hope you will 
(13) also take into consideration the political aspects of 
(leJ this case. 
(15) THE COURT: Okay. Thank you. 
1161 Mr. Good, would you like to make some closing 
(17J conunents? 
118) MR. GOOD: Your Honor, I just want to thank 
110) you for being so patient hearing all of this. I think 
~O) that your grasp of the situation is amazing. It's been 
1211 five years, and I'm still trying to figure it Out. 
22) Thank you very much. 

JJ23I THE COURT: Okay. Thank you. 
(2.41 All right. Ladies and gentlemen, then we are , 
~~ going to adjourn at this point. The next thing that 

14J I, SUSAN C. BAKER, a Reglstered Prolesslonal 

Reporter and Notary Public. certify that I was 

(5] authOrized to and dki stenographk:ally report the 

foregoing proceedings; and thatlhe [oragolng transcript 

[6] Is a true reco'rd of the proceedings. 

I further certify thai I am not a relaltva, 

[7] employee, aHomey,or counsel of any of 1he parties, 

nor am I a relative o~ efll)loyee of any of the Parties' 

[8J attorneys or counsel connected wnh the acUon, nor am I 

fInancially interested In the action. 

(9) 

flO] 

(11] 

112) 

{13] 

(14] 

(15) 

(16) 

11~ 

(18J 

119) 

(20) 

~1) 

J22J 
(23) 

(2'1 
(25) 

Oated this ,5th day of MarCh, 1999. 

SUSAN C. BAKER, 158 

Court Reporter and Notary Public 
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