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VIA EMAIL:
arcticeis.comments@noaa.gov

Office of Protected Resources
National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910

Re:  Draft Environmental Impact Statement for Effects of Oil and Gas Activities in the Arctic
Ocean (RIN 0648-XA885)

Dear Mr. Lecky:

This letter provides the written comments of the Alaska Oil and Gas Association (AOGA)
regarding the December 2011 Draft Environmental Impact Statement for Effects of Oil and Gas
Activities in the Arctic Ocean (the “DEIS”) prepared by the National Marine Fisheries Service
(NMFS). Thank you for considering AOGA’s comments and including them in the
administrative record.’

. INTRODUCTION

Over a period of decades, AOGA and its members have worked cooperatively and successfully
with NMFS to study marine mammal populations and behavior in the Arctic, and to closely

! AOGA is a private non-profit trade association located in Anchorage, Alaska. AOGA’s
sixteen member companies account for the majority of oil and gas exploration, development,
production, transportation, refining, and marketing activities in Alaska. AOGA’s members are
the principal industry stakeholders that operate in Arctic Alaskan waters and the adjacent waters
of the Outer Continental Shelf (“OCS”). AOGA and its members are longstanding supporters of
both responsible oil and gas leasing, exploration and development in Alaska, and wildlife
conservation, management and research in the Arctic.
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monitor oil and gas activities with the potential to affect marine mammals. Given this context,
AOGA appreciates the effort reflected in the DEIS and understands the underlying desire of
NMFS to engage in a thoughtful impact analysis. Notwithstanding our respect for NMFS and its
statutory missions, candor dictates that we frankly comment that this DEIS is very poorly
conceived and otherwise deeply flawed.

We would like to provide comments that help NMFS efficiently remedy the deficiencies in this
DEIS. However, it is likely this DEIS is beyond repair, and should be abandoned. Because there
is no purpose or need for NMFS to prepare an environmental impact statement analyzing oil and
gas activities in the Arctic Ocean, there is no remedy for the most fundamental problems with the
DEIS. Even if there were a need for NMFS to evaluate the effects of incidental harassment of
marine mammals reasonably expected to occur as a result of oil and gas activities over the next
five years, which there is not, NMFS would still need to engage in a new scoping process leading
to development of new reasonable alternatives, followed by a new impact assessment of these
different alternatives and, eventually, publication of a new draft DEIS. Regrettably, the time,
effort and diversion of agency, industry and stakeholder resources required to undertake these
tasks would be very substantial, while providing little, if anything, useful.

1. THERE IS NO PURPOSE OR NEED FOR THIS EIS

The purpose, need and scope of this DEIS, and the associated environmental analysis, are
misaligned with NMFS’s underlying substantive authority (i.e., the Marine Mammal Protection
Act (MMPA)), conflicting and confusing, and duplicative of other NEPA analyses. These
fundamental flaws cannot be remedied by merely editing the existing DEIS and responding to
public comments.

1. This DEIS is an environmental impact analysis in search of a proposed action that does
not exist.

The MMPA provides that certain U.S. citizens may petition for issuance of incidental take
regulations (ITRs) for a five-year period to authorize the incidental take of small numbers of
marine mammals while engaged in a specified activity within a given geographic area. NMFS
may issue an ITR if it concludes that the projected incidental take will have a “negligible impact”
on affected marine mammal species or stocks and will not have an unmitigable adverse impact
on the taking of such species for subsistence uses. 16 U.S.C. § 1371(a)(5)(A). The purpose and
need of this DEIS is described and structured as though NMFS intends to issue five-year ITRs
for all oil and gas activities in the Arctic Ocean regarding all marine mammal species. However,
there is no such pending proposal with NMFS for any ITRs for any oil and gas activity in the
Arctic Ocean affecting any marine mammal stock or population.?  Accordingly, were NMFS to
complete this NEPA process, there would be no five-year ITR decision for it to make and no
Record of Decision (ROD) to issue.

% Nor, in the many decades of Arctic OCS oil and gas leasing, exploration and
production, has any such petition ever been presented to NMFS.



To be sure, applications have in the past and will in the future be filed with NMFS seeking
incidental harassment authorizations (IHAs) under the MMPA for certain marine mammal
stocks. See 16 U.S.C. § 1371(a)(5)(D). In contrast to ITRs, IHAs are limited in scope to a
specific project and operator, of limited duration (no more than one year, which means one open-
water season for most Arctic activities), and may only authorize incidental take having the
lowest level of effects (i.e., harassment only, not serious injury or mortality). As addressed
further below, the necessary NEPA analyses for issuance of IHAs either already exists or are
certain to be prepared by the U.S. Department of Interior, Bureau of Ocean Energy Management
(BOEM).

2. The scope of NEPA analysis for MMPA incidental take authorizations is limited to
analysis of the impact of incidental take on the affected marine mammal stocks or
populations within the jurisdiction of NMES.

It is well-established in the Ninth Circuit, in the context of MMPA incidental take ITRs for oil
and gas activities occurring in the Beaufort and Chukchi Seas, that ITRs only authorize
incidental take, not the underlying activity. See, e.g., Center for Biological Diversity v.
Kempthorne, 588 F.3d 701 (9th Cir. 2009). As the DEIS states, “NMFS does not authorize the
exploration activities, but rather authorizes the take of marine mammals incidental to specified
activities.” DEIS at 2-45. Accordingly, the scope of NEPA analysis directed to issuance of any
form of MMPA incidental take authorization is necessarily limited to the impacts of the
anticipated take on the affected marine mammal stocks, and there is no purpose or need for
NMFS to broadly analyze the impacts of future oil and gas activities in general. Impacts on, for
example, terrestrial mammals, birds, fish, land use, and air quality are irrelevant in this context
because in issuing IHAs (or, were one proposed, an ITR), NMFS is only authorizing take of
marine mammals. The scope of the current DEIS is vastly overbroad and does not address any
specific incidental take authorization under the MMPA.

Moreover, some Arctic marine mammals — polar bears and Pacific walrus, in particular — are
managed under the MMPA by the U.S. Fish & Wildlife Service (USFWS). USFWS has issued
current ITRs for polar bears and walrus in the Beaufort and Chukchi Seas. See 76 Fed. Reg.
47,010 (Aug. 3, 2011) (current Beaufort Sea ITR); 73 Fed. Reg. 33,212 (June 11, 2008) (current
Chukchi Sea ITR).® These ITRs were issued following a public comment process and
accompanied by environmental assessments (EAs) prepared in compliance with NEPA.* Given
USFWS authority over polar bears and walrus in the Arctic, and given the existence of current
ITRs for these species, accompanied by NEPA analyses, there is no purpose or need for the
scope of any NEPA analysis prepared by NMFS to address the impacts of incidental take of

¥ AOGA has submitted a petition to USFWS to renew the Chukchi Sea ITR for polar bear
and walrus for the period 2013-2018. USFWS, which is not a cooperating agency in preparation
of the DEIS, will be preparing its own NEPA document for this ITR renewal.

* Copies of the ITR EAs are available at: http://alaska.fws.gov/fisheries/mmm/itr.htm.
Both of these EAs have been judicially sustained in response to legal challenges to their
adequacy.
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polar bears and walrus by the oil and gas industry in the Arctic. Again, in this respect, the
current DEIS is overbroad and misaligned in scope because it includes an analysis of the impacts
of oil and gas activities on polar bears and walrus in the Arctic.

3. NEPA analysis for an authorization that must, by law, have no more than a negligible
impact, can never require the preparation of an EIS, which is an analysis reserved for
actions that may have significant impacts.

Under NEPA, an EIS must be prepared for major federal actions that may significantly affect the
human environment. 42 U.S.C. 8 4332(C). The term “significantly” is not susceptible to one all
encompassing definition, but generally connotes “major” effects, in contrast to lesser impacts
deemed to be “moderate,” “minor,” or “negligible.” See 40 C.F.R. § 1508.27. The DEIS adopts
and follows this impact weighting nomenclature. See DEIS at 4-4. However, by law, MMPA
authorizations (ITR or IHA) may only be issued if the anticipated incidental take is found to have
no more than a negligible impact. 16 U.S.C. 8§ 1371(a)(5)(A), (D); see DEIS at 1-3 (§ 1.1.1).
Because there can never be a purpose or need to prepare an EIS to evaluate the impact of actions
that must have no more than a negligible impact, there is no need now, nor can there ever be a
need, for NMFS to prepare an EIS in order to issue an MMPA incidental take authorization. It is
for this very reason, among others, that in the entire history of OCS oil and gas activity in the
Arctic Ocean, no EIS has ever been prepared exclusively for issuance of an MMPA incidental
take authorization. Accordingly, here again, NMFS’s decision to prepare an EIS reflects a
serious disconnect between its authority under the MMPA and its NEPA analysis.

4. The DEIS is unnecessary because it duplicates existing and certain to be prepared future
NEPA documents.

NEPA regulations emphasize the importance of avoiding duplicative impact analyzes. 40 C.F.R.
§ 1500.4. For this reason, agencies may “adopt” a NEPA analysis prepared by another agency,
“tier” from a broader scale or earlier NEPA analysis, and “incorporate by reference” portions of
other NEPA documents. 1d.; 40 C.F.R. 88 1502.20-.21, 1506.3.

With respect to the Chukchi Sea, which encompasses areas in which most OCS oil and gas
exploration is expected to occur in the next five years, the judicially-sustained Lease Sale 193
final EIS (FEIS) and supplemental EIS (SEIS) already fully and expressly address seismic
exploration and associated ancillary geological and geophysical (G&G) activities. Even if it
were appropriate for NMFS to broadly analyze the impacts of these activities, there would be no
purpose or need for NMFS to do so now because BOEM has already done it. Although there is
no similar recent comprehensive EIS pertaining to seismic exploration in the Beaufort Sea,
insofar as AOGA is aware, the potential for these and related G&G activities is relatively low. If
and when such activities are proposed to BOEM, BOEM will necessarily undertake any
necessary NEPA analysis, including assessment of potential marine mammal incidental take.
NMFS may participate in such process as a “cooperating agency” and, in any event, should adopt
BOEM’s analysis for its more limited purposes.

As for exploration drilling activities, BOEM has, in the case of Shell Exploration and Production
Company’s (“Shell”) proposed Chukchi and Beaufort Sea exploration drilling programs, and



will, in the case of the two other anticipated Chukchi Sea exploration drilling programs by
ConocoPhillips and Statoil, prepare project-specific NEPA analyses. Again, NMFS may elect to
participate as a cooperating agency and, in any event, such analyses will be suitable for
“adoption” by NMFS because marine mammal impacts have been (in the case of Shell), and will
be (in the cases of ConocoPhillips and Statoil), addressed.®

5. BOEM'’s involvement, and the purported analysis of ancillary lease activities in the
DEIS, appears to be contrived.

Respectfully, although the DEIS states or implies at times that it was jointly prepared by NMFS
and BOEM, it is not apparent that BOEM was an active participant in preparing the DEIS. To
the contrary, it appears that BOEM’s involvement has been, at most, passive. Moreover, the
suggested link for BOEM’s involvement — analysis of G&G and ancillary lease activities —
appears to be similarly contrived. G&G and ancillary activities are, by definition, limited in
scope, duration and impact. Such activities do not have the plausible potential to “significantly”
affect the human environment so as to require an EIS. Insofar as AOGA is aware, there has
never been a purpose or need for a separate EIS to address G&G and ancillary activities. Even if
there were such a need, BOEM would be the appropriate lead agency. Indeed, as addressed
immediately above, for the Chukchi Sea, BOEM has already completed exactly that analysis as a
component of the Lease Sale 193 FEIS/SEIS.

I11.  NONE OF THE ALTERNATIVES ANALYZED ARE REASONABLE

NEPA requires the lead agency to analyze the proposed action, and a reasonable range of
alternative actions, including the no action alternative. See 40 C.F.R. § 1502.14. Identification
and analysis of the proposed action and reasonable alternatives is considered “the heart” of any
EIS process. Id. In this instance, there is no proposed action and, in Alternatives 2 and 3, the
DEIS mis-identifies the range of reasonable oil and gas activity that may foreseeably occur in the
next five years. In particular, the DEIS significantly over estimates the amount of seismic
exploration than is reasonably foreseeable, while underestimating the amount of exploration
drilling that may occur in 2014 or later. In addition, Alternatives 4 and 5 purport to analyze a
range of additional mitigation measures that, in whole or in substantial part, far exceed the scope
of NMFS’ authority, and are impracticable, unnecessary or speculative.

® It is also relevant to note that it is uncommon for NEPA analyses pertaining to
exploration drilling to require an EIS. Because of the limited duration of such activities, and the
associated low level of impact within the project area, it has been adequate for purposes of
NEPA to analyze OCS exploration drilling impacts through project-specific EAs (which, in the
case of the Chukchi Sea, may be tiered to the Lease Sale 193 FEIS and SEIS). See, e.g.,
Environmental Assessment — Shell Revised Chukchi Sea Exploration Plan (Dec. 2011).



1. There is no proposed action against which to measure alternatives.

NEPA does not provide federal agencies with the authority to engage in non-programmatic
impact analyses in the absence of a proposed action. However, that is precisely what NMFS has
done in this instance.

As discussed in Section Il above, one of the reasons the DEIS lacks a purpose or need is that
there is no pending proposed action. The DEIS is not a programmatic NEPA analysis. Instead,
the DEIS is based on the concept of a proposal for a five-year ITR for incidental take of marine
mammals during Arctic Ocean OCS oil and gas activities. However, there has never been, and
there is not now, a petition pending with NMFS for a five-year ITR for Arctic Ocean oil and gas
activities. Accordingly, if there were a proposed action underlying the DEIS, it would have to be
for approval of one or more one-year IHAs authorizing incidental take by harassment of small
numbers of marine mammals for a specific project or projects. However, the DEIS does not
identify any pending IHAs, nor does the DEIS purport to analyze any project specific projections
of incidental take by harassment. See DEIS at ES-4 (81.4.2) (stating that “NMFS anticipates
receipt of applications” and stating the need for NEPA analysis is “to assist NMFS . . . related to
projected requests”), 1-9 (8§81.3.2) (same).

If there were a proposed action pending with NMFS for issuance of one or more IHAs (which
would, necessarily, be limited to 2012 activity), in order to identify a proposed action against
which to compare a range of reasonable alternatives, NMFS would need to have identified the
project activities and estimated the associated potential for incidental take. However, because
the DEIS does not identify any pending project-specific IHAs, the DEIS also does not identify
project specific activities proposed for 2012, or the related potential for incidental take of marine
mammals.® See DEIS at 2-44 (§ 2.5.1) (emphasizing that “NMFS is required to make these
[incidental take] decisions on an application-specific basis™) (emphasis added).

2. NMES has no authority to limit OCS activity and may not propose to do so through an
EIS alternative.

Under the MMPA, NMFS has the authority to grant or deny, or to reasonably condition, marine
mammal incidental take authorizations. However, NMFS lacks any authority to establish
closures, or presumptive caps or limits on OCS oil and gas activity in the Arctic Ocean.

The MMPA states that if NMFS finds that the specified activity
itself, or the implementation of mitigation and monitoring
measures, will have a negligible impact on the affected marine
mammals species or stocks and will not have an unmitigable
adverse impact on the availability of affected marine mammal

® The only OCS oil and gas activities anticipated to occur in the Arctic Ocean in 2012 by
AOGA'’s members are exploration drilling programs by Shell in the Chukchi and Beaufort Seas.
As previously mentioned, BOEM has already completed project-specific EAs in satisfaction of
NEPA for these activities.



species or stocks for taking for subsistence uses, NMFS shall issue
the requested ITA.

DEIS at § 2.5 (emphasis in original); see also 16 U.S.C. § 1371(a)(5)(A)(i) (Secretary “shall
allow” incidental taking that meets applicable statutory standards).

Although NMFS does not approve or disapprove oil and gas activities in the OCS through
MMPA incidental take authorizations, the defining and distinguishing characteristics of DEIS
Alternatives 2 and 3 are different assumed levels of annual oil and gas activity (identified in the
DEIS as Level 1 and Level 2 activity) occurring for a 5-year period. In defining alternatives by
activity level, NMFS has confused the nature of the proposed action (incidental take, not oil and
gas activity) and the agency’s need to define the proposed action (the anticipated frequency and
intensity of incidental take, not the frequency of oil and gas activity), with the NEPA
requirement that the impacts of the proposed action should be compared to a reasonable range of
alternatives. Stated another way, even if Level 1 or Level 2 oil and gas activities were
reasonable assumptions, which they are not, varying ranges of oil and gas activity are not
alternatives to proposals for incidental take authorizations.’

3. The range of oil and gas activity analyzed in Alternatives 2 and 3 is both too much (for
seismic exploration) and too little (for exploration drilling in the Chukchi Sea).

If there were a pending proposal for a five-year ITR for all marine mammals incidental take as a
result of oil and gas activity in the Arctic Ocean (which there is not), then in describing the
proposed action, NMFS would need to identify the range of activities anticipated to occur and
assess the potential frequency and intensity of effects on marine mammals and subsistence.
Insofar as Level 1 and Level 2 activity identified in Alternatives 2 and 3 of the DEIS are
intended to reflect the expected range of oil and gas activity that will occur in Arctic Ocean OCS
over the next five years, these levels are wrong. Both levels of activity overstate foreseeable
2D/3D seismic exploration and understate foreseeable exploration drilling. Because the assumed
levels of oil and gas activity are wrong, the impact analysis premised on these assumptions is
also flawed.

With respect to 2D and 3D seismic exploration, the DEIS assumes that for each of the next five
years there will be either up to seven (Level 1) or, alternatively, up to eleven (Level 2) annual
seismic surveys combined for the Chukchi and Beaufort Seas. This level of activity is not
realistic. In the Chukchi Sea, major seismic programs were conducted and completed in prior
years. Insofar as AOGA is aware, there are no 2D or 3D seismic surveys planned by the oil and
gas industry in the Chukchi Sea for the next five years, and, even making a conservative
assumption, no more than one seismic survey a year in the Chukchi Sea is realistic. Similarly, in
the Beaufort Sea, insofar as AOGA is aware, there are no anticipated 2D or 3D seismic
exploration programs in the next several years. Again, making a very conservative assumption,
no more than one seismic survey a year in the Beaufort Sea is realistic for the next several years.

" In this context, any attempt to identify additional feasible mitigation is a hopeless
quagmire because there is no proposed action with associated proposed mitigation.



With respect to exploration drilling, the DEIS assumes that there may be as many as one
exploration drilling program occurring in each of the Chukchi and Beaufort Seas annually (Level
1) or, alternatively, as many as two exploration drilling programs annually in each of the
Chukchi and Beaufort Seas. This assumption assumes too few exploration drilling programs for
2014 and perhaps other later years in the Chukchi Sea. Initially, it is important to observe that
the actual amount of oil and gas activity expected to occur is very different depending upon the
year. For this reason, it is likely unreasonable to assume, as does the DEIS, that some maximum
level of activity will occur every year. With respect to exploration drilling in the OCS, Shell is
expected to engage in multi-well exploration drilling in the Chukchi Sea over a period of years
beginning in 2012. While there will only be one exploration drilling program in the Chukchi Sea
in 2012 and 2013, by 2014, it is likely that ConocoPhillips and Statoil will be conducting
exploration drilling on their prospects in the Chukchi Sea. Accordingly, in 2014, and perhaps
later years depending upon results, there may be as many as three exploration drilling programs
occurring in the Chukchi Sea. In the Beaufort Sea, Shell also intends to engage in a multi-well
exploration drilling program over a period of years beginning in 2012. However, it does not
appear likely that there will be more than one exploration drilling program a year in the Beaufort
Sea.

In sum, the range of oil and gas activity analyzed in the DEIS is wrong.® Depending upon the
type of exploration activity and the year, the impact analysis in the DEIS assumes either too
much or too little activity will occur. If it made sense for NMFS to proceed with this NEPA
analysis (which it does not), the agency would need to re-scope the proposed action to develop a
realistic range of anticipated activity that takes into account anticipated variations in exploration
depending upon the year (instead of assuming maximum activity for all years). Based upon re-
scoping, NMFS would then need to reconsider and establish new alternatives, complete a new
impact analysis and then re-issue a revised DEIS for public comment.

4. Alternative 4 addresses unnecessary and unexplained time and area closures that are
impracticable.

Although NMFS and USFWS have uniformly determined for decades that the anticipated impact
of oil and gas activities on marine mammals in the Arctic are, and will be, negligible, and
although the best available science demonstrates to a high degree of reliability that these
judgments were correct, in Alternative 4, NMFS identifies a range of additional onerous
regulatory measures that might be imposed as a condition of a future MMPA authorization.
There are numerous statutory, regulatory, analytical and practicability problems with the
additional mitigation addressed in Alternative 4.

® The anticipated level of site clearance and shallow hazard survey programs is also
wrong. For example, Level 1 activity assumes as many as three such programs in the Chukchi
Sea, while Level 2 activity assumes as many as 5 such programs. By comparison, the ITR
petition recently submitted by AOGA to USFWS for polar bear and walrus projects as many as
seven (and as few as zero) shallow hazard surveys and as many as two (and as few as one) other
G&G surveys annually in the Chukchi Sea over the next five years.



First, there is no statutory basis for imposing additional mitigation on activities that, as currently
mitigated, do not result in more than temporary changes in behavior, without any known injury,
mortality or other adverse consequence to any marine mammal species or stock. See DEIS at 2-
44 (8§ 2.5.1) (*The MMPA states that if NMFS finds that the specified activity itself, or with the
implementation of mitigation and monitoring measures, will have a negligible impact on affected
marine mammal species or stocks and will not have an unmitigable adverse impact on the
availability of marine mammal species or stocks for taking for subsistence uses, NMFS shall
issue the requested ITA.”) (emphasis in original); see 16 U.S.C. 8 1371(a)(5).

Second, because the purpose of analyzing a reasonable range of alternatives is to encourage
thoughtful decision-making, only alternatives that present important and likely environmental
advantages over the proposed action merit detailed consideration. Were this not the case, there
could be a potentially infinite number of “alternatives” with equal or more impacts that might be
addressed in an EIS to no environmental or decision-making benefit. In the present case, as
demonstrated in Table 2.6 (pp. 2-51 to 2-54), there are no relevant environmental advantages
anticipated to result from imposition of additional mitigation. In every impact category but one,
the draft impact findings for Alternative 4 are identical to the draft impact findings for
Alternative 3 (Level 2 activity with standard mitigation measures).® Given that the impacts with
and without additional mitigation are the same, Alternative 4 neither advances thoughtful
decision-making nor provides a rational justification under the MMPA for NMFS to impose any
additional conditions beyond standard mitigation measures. Stated otherwise, there is no need to
analyze additional mitigation because (i) the existing mitigation is demonstrably effective in
ensuring a negligible impact, and (ii) analysis of the additional mitigation has not demonstrated
any impact differential on any environmental resource, including most importantly, marine
mammals and subsistence.

Third, Alternative 4 provides no useful analysis because the context is entirely abstract (i.e.,
independent from a specific proposal). The need and effectiveness of any given mitigation
measure, standard or otherwise, can only be assessed in the context of a specific activity
proposed for a given location and time, under then-existing circumstances. See DEIS at 2-44

(8 2.5.1) (“NMFS is required to make these [incidental take] decisions on an application-specific
basis”). However, this DEIS is merely a theoretical analysis of potential measures undertaken in
the absence of a specific activity, location, or time. Moreover, as NMFS has acknowledged, if
these measures were ever potentially relevant, reanalysis in a project-specific NEPA document
would be required. This circumstance renders the entire exercise of analyzing hypothetical
additional mitigation pointless.

® The only category with differently rated impacts between Alternatives 3 and 4 is
“cultural resources.” Although authorization of marine mammal incidental take would have no
impact on cultural resources, for Alternatives 2 and 3, impacts to cultural resources are rated as
“negligible” rather than none. With imposition of additional mitigation measures, the impact is
inexplicably increased to “minor.” See DEIS at Table 2.6 (p. 2-53).



Fourth, the identified time/area closures, and the use of a 120 dB and 160 dB buffer zones, have
no sound scientific or other factual basis. In several instances, these unnecessary measures
would render oil and gas exploration impracticable.

e According to the DEIS, the primary purpose of the identified time/area
closures in Camden Bay, Barrow Canyon and the Western Beaufort Sea, the
Shelf Break of the Beaufort Sea, Hanna Shoal, and Kasegaluk
Lagoon/Ledyard Bay is protection of bowhead and beluga whales, and
minimization of conflicts with subsistence hunting activities. However, the
DEIS does not identify any data or other scientific information establishing
that past, present, or reasonably anticipated oil and gas activity in these areas
has had, or is likely in the future to have, either more than a negligible impact
on marine mammals or any unmitigable adverse impact on the availability of
marine mammals for subsistence activities. Accordingly, these time/area
closures are “mitigation” in search of an adverse impact that, insofar as we are
aware, does not exist.

e In addition, except to identify where no exploration drilling is anticipated
because there are few or no leases, the DEIS does not provide any information
about what levels of oil and gas activity are foreseeably expected to occur in
the identified areas in the absence of time/area closures, or what the
anticipated adverse impacts from such activities would be. Without this
information, the time/area closure mitigation measures are arbitrary because
there is an insufficient basis to evaluate and compare the effects with and
without time/area closures except through speculation.

e |t appears that the principal target of the time/area closures is mitigation of an
anticipated large number of 2D/3D seismic surveys. However, as addressed
above, few 2D/3D seismic surveys are anticipated in the next five years. The
vast majority of these surveys has already been conducted — each with
accompanying NMFS-issued MMPA IHAs that did not require preparation of
an EIS. There is no scientific evidence that these seismic surveys,
individually or collectively, resulted in more than a negligible impact. Again,
these measures appear to be mitigation in search of a perceived problem that
is not foreseeable.

e The time/area closure for Camden Bay is both arbitrary and impracticable.
For the reasons explained above, the proposed Camden Bay time/area closure
is arbitrary because there is no demonstrated need. To the contrary, BOEM
has already completed its analysis of Shell’s exploration drilling program in
Camden Bay and found the anticipated impacts to marine mammals and
subsistence to be minimal and fully mitigated. Moreover, the proposed
September 1 to October 15 closure effectively eliminates over 54 percent of
the open water exploration drilling season in Camden Bay. Such a draconian
impact — all without a demonstrated need — would likely render exploration

10



drilling in Camden Bay economically and logistically impracticable, thereby
effectively imposing a full closure of the area under the guise of mitigation.*

e Similarly, restrictions intended to prevent sound levels above 120 dB or 160
dB are arbitrary and unwarranted. As AOGA has previously commented to
NMFS in connection with prior draft NEPA analyses of potential seismic
survey effects, the best scientific evidence does not support a need for
imposition of restrictions at 120 dB or 160 dB levels. Perhaps the most
compelling demonstration of this point comes from the sustained period of
robust growth and recovery experienced by the Western Arctic stock of
bowhead whales, while exposed to decades of seismic surveys and other
activities without restrictions at the 120 dB or 160 dB levels. Moreover, as
AOGA has also previously commented to NMFS, restrictions at these levels,
especially at the 120 dB level, are impracticable to monitor because the
resulting exclusion zones are enormous, and the Arctic Ocean is an extremely
remote area that experiences frequent poor weather.

Finally, other additional mitigation measures identified by NMFS are speculative and arbitrary,
and well beyond the authority of NMFS to impose under authority of the MMPA. In Section
2.4.10 of the DEIS, NMFS has identified other measures the agency is evaluating as possible
future standard measures for all alternatives. For all the same reasons identified above, these
measures are not needed and their effects are, at most, entirely speculative. However, it bears
special mention that NMFS has no basis whatsoever in law or in fact to impose “reduced, limited
or zero discharge” requirements on “any or all of the specific discharge streams” from a
proposed OCS activity under authority of the MMPA. 1d. At 2-41.

In sum, AOGA is a strong supporter of reasonable mitigation necessary to ensure that oil and gas
activities have a negligible impact and that the availability of marine mammals for subsistence is
not impaired. However, there is no need for any of the identified additional mitigation because
existing mitigation measures are proven, based on an extensive record with many years of data,
to be effective. See DEIS at 4-107 (occurrence of hearing impairment, injury, or mortality due to
oil and gas exploration activities “is considered highly unlikely” using the standard mitigation
measures).

5. Alternative 5 is entirely (and admittedly) speculative, and so useless for NEPA purposes.

Alternative 5 is defined as Level 2 oil and gas activity performed subject to both standard
mitigation measures, and alternative seismic survey technologies. However, NMFS
acknowledges in the DEIS that these technological alternatives “are in various stages of
development and none are commercially available.” DEIS at 2-23 (§ 2.3.5). NMFS further
acknowledges that it is uncertain when these technologies could become available, and the

19 Other suggested time/area closures would have similarly onerous consequences.
Proposed time/area closures would arbitrarily bar exploration during over 49 percent of the open
water season in some areas of the Chukchi Sea.

11



effects of their usage is largely unknown. 1d. Indeed, the DEIS states that NMFS is unable to
meaningfully analyze the effects of these uncertain technologies and, accordingly, additional
NEPA analysis will be required:

Because the majority of these technologies have not yet been built
and/or tested, it is difficult to fully analyze the level of impacts
from these devices. Therefore, additional NEPA analyses (i.e.,
tiering) will likely be required if applications are received
requesting to use these technologies during seismic surveys.

DEIS at 4-317 (§ 4.8).

No useful purpose is served by purporting to undertake a detailed impact analysis of seismic
survey technologies that are too uncertain to know whether they may become commercially
viable and, when and if they do become available, what impacts they may have on the incidence
of marine mammal takes during seismic surveys. As NMFS has acknowledged, it is impossible
to perform a detailed impact analysis for speculative technologies that have, at most, imagined,
but untested, effectiveness. The futility of such an analysis is all the more evident where, as
here, it is admitted that so little is now known that further NEPA analysis will be required
regardless of this EIS.

IV.  KEY IMPACT FINDINGS IN THE DEIS ARE ARBITRARY AND ERRONEOUS

The draft impact findings in the DEIS addressed to the effects of oil and gas activities on marine
mammals conflict with applicable statutory standards, the best available science, and better-
informed NEPA analyses.**

1. The draft impact findings would seriously undermine, if not prevent, NMFES from issuing
any MMPA incidental take authorizations for the oil and gas industry, and conflict with
judicially-confirmed findings by USFWS regarding polar bears and walrus.

The MMPA allows NMFS (and USFWS) to authorize incidental take of marine mammals if, and
only if, the anticipated effects are expected to have a “negligible impact.” 16 U.S.C.

8 1371(a)(5)(A) and (D). Although NMFS states that the primary purpose of the DEIS is to
facilitate its issuance of MMPA incidental take authorizations, the DEIS proposes impact
findings for marine mammal species that are greater than “negligible.” See, e.g., DEIS at 4-111

1 Because the scope of this NEPA analysis should, at most, be limited to analyzing the
impact of marine mammal take by harassment during oil and gas activities, AOGA is not
commenting on aspects of the DEIS that address other unrelated resources. However, NMFS
lacks any expertise pertaining to these resources and, as previously stated, NMFS lacks
jurisdiction to analyze these activities on such a broad scale. Other NEPA documents, most
notably BOEM’s Lease Sale 193 FEIS/SEIS, more thoroughly and capably analyze the broader
range of impacts that may result from oil and gas activity in the Arctic Ocean OCS.
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(84.5.1.4.9.) (“the overall impact to bowhead whales is likely to be moderate” from Level 1
activity), 4-115 (“moderate” impact on beluga whales from Level 1 activity), 4-128
(84.5.2.4.12.2) (*minor” impact to all species of ice seals from Level 1 activity); compare DEIS
at 4-4 (defining “moderate” and “minor” to mean impacts greater than “negligible”). If these
draft findings were retained by NMFS, the arguable legal effect of this NEPA analysis would be
a presumptive determination that the agency is barred from issuing the very incidental take
authorizations for which it purports to be conducting this impact analysis. In other words, the
paradoxical consequence of NMFS assessing oil and gas activities so it can issue MMPA
authorizations would be that NMFS could issue no MMPA authorizations.*

Apparently having grasped this problem late in the drafting process, the DEIS includes a one
sentence footnote stating that the standard for “negligible” in the MMPA and NEPA are not the
same. See DEIS at 4-4, n.1. However, no explanation, analysis or authority has been provided
to support the seemingly illogical assertion that an environmental impact finding of greater than
“negligible” is not in conflict with a “negligible impact” finding under the MMPA. One
conclusory footnote does little to alter the inevitable confusion and significant legal risk created
by arbitrary and erroneous draft impact findings that conflict with the applicable statutory
standard for issuance of MMPA incidental take authorizations.

2. Oil and gas leasing, exploration, and development in the Arctic Ocean has had no known
adverse impact on marine mammal species and stocks, and the reasonably anticipated
impacts to marine mammals from OCS exploration activities occurring in the next five
years are, at most, negligible.

The impacts of oil and gas activity on marine mammals in the Arctic has been a reasonable
concern of the Native community, federal, state and local agencies, and the oil and gas industry
for over 40 years. The primary reason for this concern and attention has been the importance of
subsistence hunting to Native Alaskans in the Arctic. In addition, bowhead whales, long
considered the most important and sensitive Arctic marine mammal, are listed as an endangered
species under the ESA and a “strategic stock” under the MMPA. As a result of heightened
attention, the Western Arctic Ocean stock (also known as the Bering-Chukchi-Beaufort (BCB)
Seas stock) of bowhead whale is one of the most rigorously studied marine mammal stocks on
Earth. Offshore oil and gas activities with the potential to affect bowhead whales in the Arctic
Ocean have long been subject to a stringent set of mitigation and monitoring requirements.

Given this context, the bowhead whale serves as a prime example of the arbitrary and unsound
draft impact findings in the DEIS. The Western Arctic Ocean stock of bowhead whales has been

12 The consequences of non-negligible impact findings would be compounded for ESA-
listed species. The ESA bars issuance of incidental take authorizations for listed marine
mammals unless accompanying by a contemporaneous “negligible impact” finding under the
MMPA. See 16 U.S.C. 8 1536(b)(4)(C). Accordingly, for bowhead whales (and for ringed and
bearded seals should NMFS proceed with a final ESA-listing later this year), non-negligible
impact findings in a final EIS could serve as an insurmountable legal bar to both ESA and
MMPA incidental take authorizations.
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exposed to the full range of oil and gas activity in the Alaskan OCS since the 1960s. Over the
course of this lengthy period of time, with decades of continuous monitoring and study, no
injuries or mortalities have been detected from oil and gas activity. Even though bowhead
whales are actively hunted for subsistence purposes, the Western Arctic stock has steadily
rebounded from depressed abundance caused by pre-20th century commercial whaling practices
to the point where the stock is acknowledged to be at or quickly approaching the carrying
capacity of its habitat, while continuing to grow at a robust annual rate. There is much about
bowhead whales that remains unknown and unknowable. Nevertheless, all the available
information indicates to a high degree of scientific reliability that routine oil and gas activity has
no more than a negligible impact on the Western Arctic stock, that the stock has experienced
robust growth for many decades while exposed to oil and gas activities, and that the stock is
healthy, resilient to the adverse impacts of all environmental, subsistence, and anthropogenic
effects (including climate change), and recovered to pre-whaling abundance without a detectable
slowing in the rate of growth. Moreover, even the DEIS projects that the occurrence of hearing
impairment, injury, or mortality due to oil and gas exploration activities “is considered highly
unlikely.” DEIS at 4-107.

Notwithstanding the consistency and reliability of the above information, and notwithstanding an
unbroken record of well-supported “negligible impact” determinations by NMFS made over a
period of decades, the DEIS improbably concludes that “the overall impact to bowhead whales is
likely to be “moderate.” DEIS at 4-111. Respectfully, the draft “moderate” impact finding is
arbitrary and baseless. For the reasons expressed in the previous section, such a finding exposes
OCS oil and gas activity to legal risk that is entirely unwarranted by the sum of over four
decades of data and scientific opinion.*®

V. CONCLUSION

AOGA is a longstanding supporter of the MMPA regulatory process as an effective means of
balancing and rationalizing responsible oil and gas development with conservation of marine
mammals. We continue to support issuance of ITRs and IHAs under the MMPA because it has
been demonstrably effective in the Arctic in protecting marine mammal species without unduly
and unnecessarily burdening industry. Notwithstanding our support for the MMPA, we do not
understand what NMFS intended when it prepared this DEIS, and we can find no justification for
NMEFS to proceed to finalize it. Instead, for the reasons explained above and in the additional

'3 The other impact findings in the DEIS for marine mammals are similarly unwarranted.
Compare DEIS at § 4.5.2.4.12 (concluding that impacts to ice seals are likely to be “minor”),
with AOGA and API letter to Ms. Kaja Brix (NMFS) dated Feb. 13, 2012 at pp. 15-20 (detailing
data and findings of NMFS and others that the totality of impacts to Arctic ribbon seals are
“negligible”); compare DEIS at 4-139 (Level 1 activity impacts on polar bear likely to have
“minor” impact), with 76 Fed. Reg. 47,010 (Aug. 3, 2011) (current Beaufort Sea ITR for polar
bear with USFWS “negligible impact” finding), 73 Fed. Reg. 33,212 (June 11, 2008) (current
Chukchi Sea ITR for polar bear with USFWS “negligible impact” finding).
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submissions of AOGA’s members, the American Petroleum Institute, and other members of
Alaska’s oil and gas industry, we recommend that NMFS abandon the DEIS.

Sincerely,

sy

Kara Moriarty
Executive Director
Alaska Oil and Gas Association

cc: The Honorable Sean Parnell, Governor, State of Alaska
The Honorable Lisa Murkowski, United States Senate
The Honorable Mark Begich, United States Senate
The Honorable Don Young, United States House of Representatives
Dr. James Kendall, Bureau of Ocean Energy Management, Alaska Regional Director
Geoffrey Haskett, U.S. Fish & Wildlife Service, Alaska Regional Director
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US Oil & Gas
Association

NATIONAL
OCEAN
INDUSTRIES
ASSOCIATION

February 28, 2012

Mr. James H. Lecky,

Director, Office of Protected Resources,
National Marine Fisheries Service.
1315 East-West Highway

Silver Spring, MD 20910-3225

Via Email: arcticeis.comments@noaa.gov.

Reference: National Oceanic and Atmospheric Administration
RIN 0648-XA885 Notice of Availability of a Draft Environmental Impact Statement for
Effects of Oil and Gas Activities in the Arctic Ocean

The American Petroleum Institute (API), the International Association of Geophysical
Contractors (IAGC), the National Ocean Industries Association (NOIA), the U.S. Chamber
of Commerce, the International Association of Drilling Contractors (IADC, and the US Oil &
Gas Association (USOGA) are pleased to provide the following comments on the Draft
Environmental Impact Statement for Effects of Oil and Gas Activities in the Arctic Ocean
as published in the December 30 Federal Register’

Collectively, our associations' members are long-standing and active participants in oil and
gas exploration and development activities in Alaska. Among other activities, our

members conducted exploration programs in the Beaufort Sea and the Chukchi Sea OCS
in the recent past and plan to conduct further seismic exploration in these areas. We are
committed to oil and gas exploration and development in the Alaska OCS for the long-term.

In the past five years, industry -- either through its trade associations or as individual
companies -- has provided comments to Bureau of Ocean Energy Management (BOEM)
and its predecessor, the Minerals Management Service (MMS) and the National Marine
Fisheries Service (NMFS) regarding several agency documents including: (1) MMS's
2007-2012 oil and gas leasing program in the OCS, (2) MMS's Lease Sale 193 DEIS
(Chukchi Sea), (3) MMS's Lease Sale 202 EIS (Beaufort Sea), (4) MMS's and NMFS's
2006 Programmatic Environmental Assessment (2006 PEA) for seismic surveys in the
Beaufort and Chukchi Seas, and (5) NMFS‘s 2007 Draft Programmatic Environmental

! Federal Register, Volume 76, Number 251 Friday, December 30, 2011)]
[Pages 82275-82277]. http://www.gpo.gov/fdsys/pkg/FR-2011-12-30/html/2011-33195.htm
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Impact Statement Seismic Surveys in the Chukchi and Beaufort Seas, Alaska. In addition,
various companies have also provided input to development of numerous Environmental
Assessments (EAs) associated with applications for Incidental Harassment Authorizations
(IHAs) from NMFS and Geological & Geophysical (G&G) permits from BOEM for Alaska
OCS operations.

Central to any discussion of oil and gas exploration and development in the Arctic is the
fact that energy production is critical not only to Alaska but to the nation. According to the
recently released U.S. Energy Information Agency‘s 2012 Energy Outlook, oil will remain a
critical component of the U.S. energy mix accounting for approximately one-third of energy
supplies in 2035. Alaskas North Slope was producing 2.2 million barrels per day in 1988,
representing 25% of the U.S. domestic production. Current production had declined to just
under 625,000 barrels per day. This decline, unabated, threatens the viability of the Trans
Alaska Pipeline thereby threatening the flow of existing oil production and associated tax
revenues. Development of new offshore projects is critical to slowing Alaska’s oil
production decline. Government estimates of economically recoverable oil and natural gas,
including reserves growth in known fields, range from 35 to 36 billion barrels of oil and 137
trillion cubic feet of gas. However, removal of the opportunity to develop ANWR 1002, and
the Beaufort and Chukchi seas would reduce these estimates by more than 50 percent —
which would have significant impact on future U.S. energy production.

It must be remembered that NEPA requires the lead agency to consider social and
economic impacts when preparing an EIS.2 The DEIS is required, more specifically to
consider -the maintenance and enhancement of long-term productivity” and the -quality of
the human environment”. Certain alternatives in the DEIS would affect man‘s maintenance
and enhancement of long-term productivity, and would affect potentially irreversible and
irretrievable loss of essential energy resources.

Prior industry comment

Industry provided extensive comment and suggestions to the Minerals Management
Service and the National Marine Fisheries Service regarding the 2007 Draft Programmatic
Environmental Impact Statement (DPEIS), Seismic Surveys in the Beaufort and Chukchi
Seas Alaska. Although the DPEIS was withdrawn and replaced with the current DEIS,
upon which we are commenting now, many of the industry‘s earlier comments remain
germane, particularly the following passages:

—MIS and NMFS have also acknowledged that all oil and gas activity on the
North Slope of Alaska and in the adjacent OCS has had no detectable adverse
population-level effects on the health, current status, habitat, or recovery of
marine mammal stocks. The DPEIS's statements suggesting that population-
level effects may occur unless burdensome new mitigation is imposed are
contrary to the best available scientific evidence.”

—Fhe effects of seismic exploration in the Beaufort and Chukchi Seas, particularly
with respect to the Bering-Chukchi-Beaufort Seas (BCB) population of bowhead

2 NEPA section 102 (42 USC 4332)



whales, have now been the subject of numerous recent detailed analyses by
MMS and NMFS. Each successive analysis, performed under the auspices of
the Outer Continental Shelf Lands Act (OCSLA), the National Environmental
Policy Act (NEPA), the Endangered Species Act (ESA), and the Marine Mammal
Protection Act (MMPA), has comprehensively reviewed the available information
regarding seismic impacts and the status of BCB Seas population, regarding
which there has been essentially no change over the time period involved. What
has changed in these analyses over time are: (i) increasingly unrealistic
assumptions about the extent of expected survey activity (referred to in the
DPEIS as the —efreseeable level of activity”), (ii) increased significance accorded
to speculative impacts for which there is no supporting data, (iii) decreased
significance accorded to the highly credible scientific data demonstrating the
continued health and growth of the BCB stock and the insignificant effects of
seismic activity, (iv) decreased significance accorded to feasibility and
practicability, and (v) increased stringency of proposed restrictions on seismic
survey activity.”

—.the impacts analysis] stacks unreasonable assumptions one on top of another
in efforts to support scientifically unwarranted and impracticable restrictions
designed to mitigate highly improbable impacts.”

While framed as a new DEIS, many of the deficiencies contained in the withdrawn 2007
DPEIS remain uncorrected or unaddressed. Much of the leaseholder’s previous input
does not appear to have been considered. The new DEIS also raises new issues. Some
of these are associated with previously identified concerns, others are new issues that, if
not properly addressed, would simply undermine any value of the DEIS and impede the
agencies’ efforts to meet their statutorily defined and required responsibilities.

Industry Principles Used to Evaluate DEIS

The industry has used the following principles to evaluate the various draft environmental
documents promulgated by the BOEM and NMFS.

The U.S. needs to encourage energy resource development to meet its national
and economic security interests.

Development should proceed with reasonable and balanced environmental
protection.

Industry has acknowledged subsistence use, has supported reasonable balance
of competing uses and reasonable requirements to satisfy MMPA's requirement
for no —uniitigable adverse effects” on the subsistence harvests of these
species.

The nature and scope of industry‘s activities must be accurately described.
Assessment of the environmental consequences must use legitimate and
scientifically accepted information and risk characterization/assessment
methodologies and identify reasonable probabilities of risk and uncertainty.
Agency decisions regarding U.S. Arctic development should be made using
clearly stated criteria yielding results that can be scientifically replicated.



Summary Assessment
A. The DEIS has structural deficiencies. It is improperly scoped and fails to meet
regulatory standards, which thereby impairs its utility in subsequent regulatory
decisions.

B. The DEIS does not accurately portray the nature and extent of industry activities.
There are 487 actives leases in the Chukchi Sea, 178 active leases in the
Beaufort Sea. All are within their 10-year primary terms and expire on or before
2018. Because the DEIS does not present any alternative that would cover the
anticipated level of industry activity, it would cap industry activity in a way that (a)
positions the DEIS as a decisional document in violation of NEPA standards, and
(b) would constitute an economic taking.

C. The Alternatives fail to meet the NEPA test in at least three respects, (a) as
indicated in comment I-B above, the Alternatives do not provide a reasonable
range of activities and (b) the No Action Alternative is inaccurately stated, and (c)
Alternative 5 regarding alternative technologies is infeasible because those
technologies are not available.

D. The DEIS environmental consequences analysis incorrectly describes the
environmental effects of energy exploration and production activities and then
conversely understates the economic consequences of limiting American
exploration programs. The analysis therefore has no merit. The DEIS
acknowledges that industry activities have had no meaningful adverse
impact. However, the Environmental Consequences analysis gives credibility to
conjecture, highlighting —potentia¢ffects” that do not meet the best available
science test and fails to give consideration to probabilities of an adverse effect.
The DEIS relies upon a questionable risk assessment methodology that the
agency itself admits does not yield reproducible results and would yield as many
different assessments as there are risk assessors. Such variability in risk
assessment exceeds agency discretion and provides no guidance for future
agency decisions.

E. The DEIS seeks to impose mitigation measures on activities that the analysis
concludes holds little to no risk to either individual animals or populations. Many
of these mitigation measures are of questionable effectiveness and/or benefit,
some are simply not feasible and virtually all fall outside the bounds of any
reasonable cost-benefit consideration. The time and area closure mitigations, in
particular, are unjustified and would constrain the industry operations to such a
degree as to threaten the feasibility of the very exploration programs they seek to
mitigate.

F. The totality of these deficiencies and errors are such that significant structural
modification, including the development of new alternatives and a revised
environmental consequences analysis, is needed. The level of change required
is sufficiently large that industry recommends that a new and revised DEIS be
developed for public review and comment before proceeding.

The issues raised in the summary assessment above are supplemented by detailed
technical discussion found in Attachment 1.



In closing, we appreciate the work done by NMFS in preparing this DEIS and the
opportunity to comment on it. However, we respectfully request that this DEIS be
withdrawn and that it be replaced with a new DEIS that fully addresses the comments
provided here.

Sincerely,
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Andy Radford, API Luke Johnsén, NOIA

AT sc s T
Sarah Tsoflias, IAGC Alby Modiano, USOGA
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Attachment 1

Detailed Technical Comments on Draft Environmental Impact Statement for Effects
of Oil and Gas Activities in the Arctic Ocean

I. DEIS Scope, Utility and Regulatory Consistency
A. The DEIS fails to make a fundamental distinction between two different activities
-- seismic survey activities related to exploration and those related to maintain
and extend production. The DEIS must clarify whether the DEIS is intended to
address the use of seismic activities associated with exploration, production
(reservoir management) or both.

B. Proposed actions considered in the EIS include issuance of ITAs by NMFS
during G&G permitted activities and the issuance of G&G permits. [ES-3].
Seismic exploration in state waters does not require a G&G permit but may in
some situations still require an ITA from NMFS. It is not clear whether the State
of Alaska was consulted or if the DEIS includes exploration activities in state
waters, which would require incidental taking permit authorization from NMFS.

C. ltis a fundamental tenet of NEPA law that an EIS is not a decisional document —
such that it requires an agency to take a specific action. NEPA analyses are
intended to look at the consequences of proposed actions and suggest a
reasonable range of feasible alternatives. NEPA analyses are intended to
inform subsequent agency decisions. The DEIS scoping must reflect the range
of decisions that may be brought forward and the DEIS itself must be informed
by and consistent with regulatory standards and the requirements of all Federal
statutes under which the agencies make their decisions. The Arctic DEIS does
identify and reference the Outer Continental Shelf Lands Act, the Marine
Mammal Protection Act and the Endangered Species Act but never addresses
several important requirements under these Federal statutes in the analyses. It
fails to identify and properly address the need to carefully balance the
requirements among the three statutes. The net effect of this is that the DEIS
substantially gives undue weight to considerations involving incidental taking of
marine mammals under the MMPA and virtually ignores the requirements of
OCSLA.

D. There are no regulations defining the term —gptential effects”. The DEIS analysis
provides extensive attention to potential effects, most of which are questionable
due the lack of scientific certainty, and in some critical areas — the virtual
absence of knowledge. It also gives almost no attention to the probability of
impact. Next, the DEIS provides little attention to the potential severity of effects.
The DEIS confuses agency decision-making by presenting an extensive list of
—potential #ects” -- as if they are certainties -- and then demands they be
mitigated. Thus, it is impossible for the DEIS to inform, guide or instruct agency
managers to differentiate between activities that have no effect, minor or major
effect to a few animals or to an entire population. Logically, the application of
mitigation measures should differentiate among activities according to levels of
impact and risk, but the DEIS analyses fail to do so.
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E. The OCSLA and implementing regulations provide for proper exploration and
development of U.S. offshore energy resources. The DEIS fails to acknowledge
the requirements of OCSLA, which are designed to encourage expeditious
offshore energy development® subject to appropriate environmental safeguards
and conducted in a way to minimize activities that endanger life or health.*
These requirements foster seismic surveys because the survey results provide
the resource assessment information central to the purpose of the Act.

F. Recognizing the different purposes and considerations associated with
MMPA/ESA/OCSLA, obvious balancing judgments are required by agency
decision-makers. The DEIS provides extensive information regarding potential
impacts of industry activities on marine life. However, it gives insufficient
attention to the impacts the alternatives and mitigation measures would have on
development of OCS resources. This should include information on lost
opportunity costs and the effect of time and area closures given the already very
short open water and weather windows available for Arctic industry operations.

Il. Alternatives
A. Presentation of the Nature & Level of Industry Activity

The DEIS presents industry activities as a number of seismic and drilling
programs. The Alternatives then proceed to define what constitutes the level
and type of activity within a -program” effort. Offshore energy exploration
operations are highly variable. The DEIS groupings incorrectly describe the
activities within each program” and understate the levels of activity likely
undertaken within each. This has the effect of limiting activity in ways that are
neither explained nor justified based on the environmental consequence
analysis.

The DEIS indicates that -One program” entails however many surveys or
exploration wells a particular company is planning for that season. But each
program would use only one source vessel (or two source vessels working in
tandem, e.g. OBC surveys) or drilling unit and would not survey multiple sites or
drill multiple wells concurrently. [ES-6]. The assumption for the number of
source vessels and concurrent activity is unlikely and therefore yields an even
less accurate picture of future activity. As a result, it has the effect of further
reducing the level of anticipated industry work to be addressed in the DEIS.

For example, each seismic —mprgram” [ES-6] is limited to no more than two
source vessels working in tandem. This would expand the duration required to
complete a program, which could increase the potential for environmental
impacts, without decreasing the amount of sound in the water at any one time.
NMFS should not limit the number of source vessels used in a program in this
manner as it could limit exploration efficiencies inherent in existing industry
practice..

343U.s.C., 8§ 1332(3), 1801(7)
443U.S.C., §§ 1332(6), 1801(9), 1802(3)
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In-ice towed streamer 2D seismic surveys provide an opportunity to work during
a time frame where overlap or conflict with either the subsistence hunters or the
marine mammals is either very limited or non-existent. Accordingly many of the
mitigation measures suggested throughout the DEIS are not applicable to this
methodology and should not be required during these surveys.

The alternatives limit the number of “on ice” seismic surveys to one seismic
survey in the Beaufort per year. The Beaufort alone has approximately 400
miles of shallow water coastline where on ice surveys could be applicable; to
limit the number of surveys in this manner would reduce the potential to
efficiently explore these areas, increase the time required to explore these areas
and ultimately could increase the risk of exposure to personnel, wildlife and the
environment in general on the North Slope. NMFS & the BOEM should not limit
the number of on ice surveys that can be acquired in any year, in either the
Beaufort or Chukchi sea areas as it could limit exploration efficiencies inheernt in
existing industry practice.

The DEIS alternatives also limit the number of drilling operations each year
regardless of the type of drilling. Given that there are many different approaches
to drilling, each with its own unique acoustic footprint and clear difference in its
potential to generate other environmental effects, a pre-established limit on the
number of drilling operations each year is not based on a scientific assessment
— and therefore is unreasonable.

. The DEIS improperly groups activities

The DEIS states, —Up tdour 2D/3D seismic or CSEM surveys in the Beaufort
Sea (Beaufort) and up to three 2D/3D seismic or CSEM surveys in the Chukchi
Sea (Chukchi) per year.” And —p to six 2D/3D seismic or CSEM surveys in the
Beaufort and up to five 2D/3D seismic or CSEM surveys in the Chukchi per year.”
[ES-7, Table ES-1 Summary of Alternatives and ES-8].

By grouping 2D / 3D seismic surveys and Controlled Source Electro-Magnetic
(CSEM) surveys together in this manner, the DEIS suggests that these two
survey types are interchangeable, produce similar types of data and/or have
similar environmental impact characteristics. This is incorrect and the DEIS
should be corrected to separate them and, if the Alternatives propose limits, to
deal with each survey type separately.

Seismic data and CSEM data are different and provide different types of
information about the subsurface. CSEM data cannot replace seismic data but
instead is used to complement it. 2D and 3D seismic surveys utilize impulsive
sound. Electromagnetic (EM) surveys, including CSEM, do NOT use an
acoustic source. EM surveys use an electric dipole antenna (source) towed
behind a vessel. The electric and magnetic fields - either natural or subsequently
induced in the subsurface - are measured and recorded by an array of receivers.
Therefore, there will not be any impacts from acoustic sources associated with
EM surveys. For more information on the environmental impacts of EM surveys,
3
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please refer to the recently completed environmental impact assessment of
Electromagnetic (EM) Techniques used for oil and gas exploration and
production, available at http://www.iagc.org/EM-EIA. The EIA concluded that EM
sources as presently used have no potential for significant effects on animal
groups such as fish, seabirds, sea turtles, and marine mammals. In addition,
cumulative effects from EM surveys are negligible compared to natural EM
anomalies, induced fields from natural water currents, and anthropogenic EM
sources such as those originating from undersea equipment.

. Environmental Benefits of Geophysical Technologies

In the DEIS, NMFS fails to adequately characterize the important role
geophysical imaging technologies play in reducing safety and environmental
risks in E&P operations, particularly in drilling operations. At present, there are
no commercially available and viable alternatives to current geophysical imaging
technologies, which have been employed but continuously refined over the last
six decades to be more efficient and emit less sound energy.

Geophysical imaging technologies such as 2D and 3D seismic surveys, near
surface / shallow hazard surveys and electromagnetic surveys help reduce

the safety and environmental exposure risks of future exploration activities. Vast
improvements in these technologies in recent years now afford the E&P industry
significant precision in subsurface imaging, resulting in significant environmental
benefits. Over the E&P lifecycle, these benefits include: siting wells, facilities
and pipelines at safe locations on the seafloor; the need for fewer wells and
fewer facilities due to improved drilling success; the ability to predict hazardous
over-pressurized zones, and thus to be able to better design those wells to
manage the associated risks; and improved overall safety of operations.

High-resolution, shallow site surveys, for example, greatly reduce risks
associated with shallow hazards that, in the absence of such surveys, could
increase the risk of safety or environmental incidents. As a result, wells are
drilled at safe locations, platforms and other facilities are placed in safe locations,
and operators can route pipelines safely and around archeologically sensitive
areas.

Today we are able to predict the pore pressures of rocks through which a well is
drilled, and the predictions are improved when able to combine attributes
provided by geophysical imaging technologies with subsurface information. As a
result, we are able to predict drilling hazards associated with high-pressure
zones, thus enabling engineers to adjust a well‘s design to mitigate any
heightened risks. And these technologies can now be applied utilizing real-time
seismic to look ahead of the drill bit for such hazards while drilling

. No Action Alternative

The DEIS notes that NMFS has not had an EIS in place in the recent past but
the Agency has routinely issued ITAs (in the form of Incidental Harassment
Authorizations) under the MMPA. [ES-6] Given that the customary use of a No
Action alternative is to describe a situation where no change from present
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agency decision-making procedure occurs, the DEIS No Action alternative
should provide for proper ITAs. To do otherwise would be a major Agency
policy decision that will have serious consequences for U.S. Arctic oil and gas
production. Any change in this longstanding regulatory procedure without notice
and comment is arbitrary. If an alternative based upon no authorization for
incidental takes is desired it should be identified and accurately described for
what it is -- a new alternative.

. Industry Activity Levels

Projected levels of lessees‘ energy exploration and development activities
presented under Alternatives 1-5 are incorrect — they do not reflect the level of
activity projected by lessees for timely exploration and development.

The DEIS should correct the inaccurate information upon which it based the
alternatives and present alternatives showing reasonably likely levels of lessee
activity. The February 8, 2010 NOI (2010 NOI) indicates that NMFS* 2011 DEIS
will analyze activity levels ranging from unrestricted, to no seismic or exploratory
drilling. The NMFS 2011 DEIS does not include an analysis of an unrestricted
number of activities, or state this was initially evaluated and removed from
further analysis. It appears that NMFS significantly deviated from their NOI and
performed an incomplete analysis.

It is worth noting that this DEIS deviates from prior NEPA analyses including the
2007 PDEIS (NMFS/MMS 2007) and the 2006 PEA (MMS 2006) which did not
attempt to link alternatives to activity levels. The DEIS does not provide any
discussion regarding the pros and cons of changing the methodology to justify
the new approach.

The DEIS fails to substantiate how and why it developed and selected the
alternatives presented. More importantly, the DEIS fails to explain why
alternatives that would more accurately represent likely levels of activity were
omitted from inclusion in the DEIS as required under 40 C.F.R. Sections 1500.1
and Section 1502.14.

The specification of the number of —grgrams” and the limitations on the type
and number of activities of the programs, taken together, illustrate the DEIS
presents no alternative that remotely reflects the level of activity, particularly for
exploratory drilling, that will be needed for expeditious development of leases in
the Beaufort and Chukchi seas.

The DEIS indicates that the projected level of activity was fbJased upon past
lease sales, G&G permits, ancillary activity notices, exploration drilling
exploration activities, and requests for ITAs, NMFS and BOEM have determined
a reasonable range and level of activities for which permits and authorizations
may be requested in the foreseeable future (i.e., five years 2012-2017).” [ES-5].

The use of historical information, which is not consistent with current and
immediately upcoming work, is not a reasonable scientific basis for the Agency
5
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to estimate lessees’ activities. Readily available projections of future industry
activity including the Northern Economics Study present a different picture. °:

Northern Economics study of Alaska OCS development includes the following
projection:
Beaufort Sea

1-3 exploration drilling rigs completing 1-6 exploration / delineation wells per
year to get to first oil in about 10 years. Development activity adds
installation of 0 — 1 production platforms per year starting in year 10 with
completion of 3 — 26 production wells per year starting in year 10.

Chukchi Sea

0-2 exploration drilling rigs in the Chukchi Sea completing 0 — 3 exploration /
delineation wells per year to get to first oil in about 14 years. Development
activity adds installation of 0 — 2 production platforms per year starting in
year 14 with completion of 4 — 28 production wells per year starting in year
14.

A draft Alaska Oil & Gas Association Petition for Incidental Take Regulations for
the Chukchi also indicates greater levels of industry activity that the Arctic DEIS
projects. It projects 5 to 8 wells per year from 2013 to 2017. The draft petition,
which was recently provided to USFWS, also projects up to 7 shallow hazard
surveys from 2013 to 2016.°

All of the DEIS alternatives, if implemented, would substantially limit industry‘s
ability to explore for and develop resources, thereby preventing companies from
meeting their lease obligations.

F. Connected Actions
The DEIS attempts to evaluate energy exploration programs as disconnected
activities rather than connected or coordinated actions. Various types of
imaging techniques are undertaken to present a comprehensive image of the
subsurface. The techniques provide different types of information. Site
clearance and shallow hazard surveys and exploratory drilling activities are
related. All are connected actions. By taking a piecemeal approach, the DEIS
fails to consider actions taken previously or simultaneously as required by NEPA
guidelines and fails to consider foreseeable levels and combinations of project
activity in the event early or exploration efforts result in discovery of new oil and
natural gas resources.’

5 Economic Analysis of Future Offshore Oil and Gas Development: Beaufort Sea, Chukchi Sea, and North Aleutian
Basin, 2009, www.northerneconomics.com/OCS/State).

6 Alaska Oil & Gas Association, Petition for Incidental Take Regulations for Oil and Gas Activities in the Chukchi Sea
and Adjacent Lands in 2013-2018; January 31, 2012 draft, at page 32

7 40 CFR 1508.25
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G. Meeting Regulatory Standards
As noted previously, the DEIS alternatives must satisfy the regulatory standards
of MMPA and OCSLA. As written, the DEIS is not helpful as a guide for
subsequent agency regulatory decisions that will be required to address a
greater number of activities. By limiting future agency action, the DEIS violates
NEPA principles and becomes a -decisional document.”

Regardless, if the DEIS does not present an alternative that meets reasonably
projected levels of exploration, then the DEIS fails to meet the requirement to
provide a reasonably accurate estimate of future activities necessary for the
DEIS to support subsequent decision-making under OCSLA.

It is expected the DEIS will be considered and used in future BOEM decisions
limiting industry activity. The DEIS text suggests that this was not an
oversight but rather the agencies fully understood and contemplated
limiting industry activity. Of concern is the apparent effort to avoid the
substance of the issue by suggesting that a —aga’ and a “limit” are somehow
different.

-Buring the scoping period, commenters suggested that there should be a
cap established to limit the total number of oil and gas seismic and
exploratory drilling activities that may occur in the EIS project area on a
per season basis. The alternatives carried forward for analysis in this EIS
include a range of exploration activities at different activity levels. While
these separate activity level alternatives do not function as “caps,” they
do serve as the maximum annual level of activities for which NEPA
coverage exists for NMFS* and BOEM's issuance of ITAs and permits,
respectively, in a given year.” [2-45]

The DEIS process has overlooked several essential factors and requirements of
the Outer Continental shelf Lands Act, including lease conditions and time limits.

H. Additional Mitigation Measures Further Reduce Access to Leases
Beyond reductions in activity associated with the limits imposed by the
Alternatives themselves and how a —pmgram?” is defined, the DEIS proposes
Additional Mitigation Measures of time and area closures. While the DEIS is
less than clear on the boundaries of such closure areas, it appears that lessee
access would vary from area to area with access reduced from 15-95%,
depending upon the area.

I.  An Unwarranted Economic Taking
A forced limitation in industry activity by offering only alternatives that constrain
industry activities would logically result in violating the expeditious development
provisions of OCSLA. An agency also may not narrow the selection of
alternatives and thereby manipulate its analysis to justify or dictate a pre-
determined outcome.
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It would deprive leaseholders of the ability to explore their leases within the
mandated primary lease term. The consequence of this is to undermine their
leasehold property rights and create an “economic taking” cause of action.

J. Antitrust Concerns
By capping industry activity, the DEIS would create a situation where some
applicants “would be selected” and granted permits and others not. How does
NMFS propose to manage this process without violating a variety of anti-trust
statutes?

K. The DEIS includes alternatives that are not capable of being performed and
therefore is capricious.
Alternative 5 presents the use of potential alternative seismic technologies. The
evaluation addresses issues associated with availability/timing and discusses
potential environmental benefits.

The geophysical industry is currently researching and developing the methods
described but none of these methods are commercially available or ready for
widespread use. The DEIS confirms this fact and notes that these alternatives
are not expected to be available until after 2017 and several years of additional
time will be required for field validation. These time frames conflict with the
2012-2017 period covered by the DEIS. Alternative 5 should therefore be
removed since it is not viable or implementable.

These alternative technologies should not be viewed as a replacement for
airgun-based seismic surveys in all cases. Low frequency passive seismic
methods are not equivalent to conventional seismic sources. Low frequency
passive seismic methods do not have the penetration or the effectiveness of a
conventional source.

On page ES-16 and elsewhere, NMFS acknowledges that not enough is known
about alternatives to conventional seismic sources to allow consideration of
Alternative 5. This adds impetus to the suggested elimination (see above) of
Alternative 5.

The DEIS offers conflicting considerations without providing clear guidance. The
DEIS highlights these technologies as a way to minimize or reduce the amount
of sound introduced to the water during seismic surveys. However, on page ES-
22, NMFS says that the use of these alternative technologies would not reduce
the impact level from that associated with airguns, apparently contradicting
earlier statements regarding a lack of knowledge about alternative technologies.
Imposing the same restrictions on alternative sources as those on conventional
seismic technologies -- removes any incentive for their development and use.

8 Natural Res. Defense Council v. U.S. Forest Service, 421 F.3d 799 (9th Cir. 2005)



Attachment 1

lll. Environmental Consequences Analysis
A. Overview: The impact of industry operations are exaggerated and the
projections are in conflict with the historical reality of no meaningful effect

The DEIS presents an environmental consequences analysis that incorrectly
describes the environmental effects of industry activities and understates the
economic consequences of limiting exploration programs.

The analysis presents a projection of effects that are inconsistent both with 30
years of history and data that demonstrate no harm at either an individual or
population level as noted repeatedly in the DEIS. The DEIS analysis in some
cases fails to utilize best available science and in other cases fails to give any
meaningful consideration to the reasonable probability or likelihood of an effect.
—Potentidladverse effects, absent scientific support, are a dangerous basis for
Federal agency action that directly affects America‘s efforts to achieve energy
independence.

The weakness of the analysis is confirmed by the following internally conflicted
and contradictory assessments:

There have been extensive industry operations:
—@shore oil and gas exploration, development and production activities
have occurred in State waters or on the OCS in the Beaufort and Chukchi
seas since 1979. Seismic surveys have been conducted in the Chukchi
and Beaufort seas since the late 1960s and early 1970s (MMS 2006a).”
[4-480]

Bowhead whale populations are healthy
Bowhead whales in the EIS project area, thus far, appear resilient to the
level of human-caused mortality and disturbance that has occurred within
their range since the end of commercial whaling (MMS 2006a). [4-481]

The estimated annual rate of increase from 1978 to 2001 was 3.4 percent.
The 2001 estimate was subsequently revised to 10,545 bowhead whales
(Zeh and Punt 2004 cited in Allen and Angliss 2010). The population may
be approaching carrying capacity despite showing no sign of a slowing in
the population growth rate (Brandon and Wade 2006). [3-89]

The Western Arctic stock of bowhead whales has, however, continued to
increase at an estimated 3.4 percent per year despite past and present
exploration activities within their range (George et al. 2004).

Therefore, there is no indication of adverse effect from industry activities:
—-.there is no evidence of long-term population level effects on the health,
status, or population recovery due to these past and present activities”.
(MMS 2006a)

The factors external to offshore oil and gas exploration in the Beaufort
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and Chukchi seas that affected bowhead whales in the past and present
are likely to continue into the future. Subsistence hunting will likely
continue to be the greatest source of mortality for bowhead whales. [4-
481]

—.acoustic disturbance from icebreaking and engine noise from vessel
traffic, ship strikes are possible. However, only three ship-strike injuries of
bowhead whales were documented from 1976 to 1992.” [4-480]

In the face of these facts regarding the demonstrated absence of adverse effect
from industry activities — not predictions --the analysis then spends many
hundreds of pages in search of a reason to assert a potential for harm.

This is best summarized by the following assertions:
-Potential long-term effects from repeated disturbance, displacement or
habitat disruption on an extremely long-lived species such as the
bowhead whale are unknown.” [4-110]

—Fhe potential for seismic airgun pulses to cause acoustic injury in marine
mammals is not well understood (Gedamke et al. 2011), and data on
levels or properties of sound that are required to induce TTS are lacking
for baleen whales. Recent simulation models, using data extrapolated
from TTS in toothed whales, suggest the possibility that baleen whales 1
km (0.62 mi) or more from seismic surveys could potentially be
susceptible to TTS (Gedamke et al. 2011). There is no information on
TTS or PTS specifically for bowhead whales.” [4-119]

The analysis appears to give equivalent weight to potential risks for which there
is no indication of past effect and little to no scientific basis beyond the
hypothesis of concern. The analysis focuses on de minimus low-level industry
acoustic behavioral effects — well below either NMFS existing and precautionary
acoustic thresholds and well below levels that recent science indicate are
legitimate thresholds of harm. These insupportably low behavioral effect levels
are then labeled as a greater risk (—Modete”) than non-industry activities
involving mortality to marine mammals of concern, which are labeled as -Minor”
environmental effects.

A legitimate question would be, —Is thishe result of a desired outcome to cap or
limit industry activities in search of a scientific rationalization?” Or, -Is the
analysis merely the result of a highly flawed risk characterization and risk
assessment using methodology that does not likely satisfy accepted and tested
approaches in NMFS, other agencies or approaches recommended by the
National Academy of Sciences?”

. Contradicting Risk Assessments

Conflicting standards in the environmental consequence yields an internally

contradicted DEIS assessment of risks regarding a multitude of activities. Minor

and short-term behavioral effects appear to be judged more consequential than
10
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known causes of animal mortality. The inconsistency in the DEIS risk
assessment leads to a situation where a lower threshold (120 dB) is unjustifiably
applied to exploration activities even though the science indicates that bowhead
whale migration is largely unaffected up to ~150dB.

A similar situation arises in analysis of drilling discharges. NMFS indicates that
the impacts of drill cuttings and drilling mud would be negligible but immediately
reverses itself to assert that elimination of all discharges would reduce an
adverse effect.

C. Methodology
The DEIS concedes the difficulty in evaluating acoustic risk to marine mammals

and thus should require the agency to be especially vigilant and attentive in
characterizing and calculating risk. The methodology outlined in Section 4.1 is
inadequate and suffers from multiple problems. Industry would encourage
NMFS and BOEM risk assessors to consider the National Academy of Sciences
report -dnderstanding Risk: Informing Decisions in a Democratic Society.” ® for
initial guidance. We suggest also that there are other ecological risk
assessment experiences and approaches with NOAA, EPA, OMB and other
agencies that would inform development of an improved methodology.

It is significant that the DEIS fails to explain how the Environmental
Consequence analysis relates single animal risk effect to the population level
effect analysis and whether the analysis is premised on a deterministic versus a
probabilistic risk assessment approach. The DEIS apparently relies on some
type of -hybrid” risk assessment protocol and therefore is condemned to an
unscientific assessment that leads to an arbitrary and unreasonable conclusion
that potential low-level behavioral effects on few individual animals would lead to
a biologically significant population level effect.

1. The Mechanics of Assessment
-Chapter 3 of the EIS describes the current condition of the physical,
biological, and social environment in the EIS project area to serve as a
baseline with which to compare the —potential” impacts of the alternatives.
Chapter 4 of the EIS analyzes the spotential” impacts of each alternative
on physical, biological, and social resources. Impact levels were
determined in consideration of the following four criteria.” [ES-15]. The
assessment begins with an evaluation of four categories of Intensity
(Magnitude), Duration, Extent and Context. Each category is then
subdivided into three areas of increasing effect: Minor, Moderate and
Major. The analysis then seeks to _agregate’ effect by a relative
assessment of the four “potential” impacts refined by the three further
distinctions.

2. Definitions of Individual Effect Criteria

° National Research Council. Understanding Risk: Informing Decisions in a Democratic Society. Washington, DC: The
National Academies Press, 1996.

11
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The —dteria” for characterizing impact level, intensity and duration --
minor, moderate, major effects are not clear and do not differentiate such
that the differences between -minor” and —mderate” are distinctions
without a difference.

For example, the —Intesity” of effect assessment thresholds are
described as:

Low: A change in resource condition is perceptible, but it does not
noticeably alter the resource’s function in the ecosystem or cultural
context.

Medium: A change in a resource condition is measurable or observable,
and an alteration to the resource's function in the ecosystem or cultural
context is detectable.

High: A change in a resource condition is measurable or observable, and
an alteration to the resource’s function in the ecosystem or cultural
context is clearly and consistently observable.

The distinction made among these categories raises the following
questions: What is —peceptible” under Low Impact? What does
—noticealylalter” mean? How does —perceptie’ under Low Impact differ
from —detdable” under Moderate Impact? What separates an
—observablehange in resource condition” under Moderate Intensity from
an —observalkel change in resource condition” under High Impact? Is it
proper to establish an —observablehange” without assessment of the
size of the change or more importantly the effect as the basis to judge
whether an action should be allowable? Thus, there is no objective or
reproducible scientific basis for agency personnel to make decisions. The
DEIS process would inherently require agency decision makers to make
arbitrary decisions not based upon objective boundaries.

. Characterization of Aggregated Effect

The second step in the assessment process provides for a relative
judgment about Intensity versus Duration versus Extent versus Context.
The same problem outlined above becomes an order of magnitude worse
since there is no reproducible scientific process.

. Qualitative Assessment Evaluation Exceeds Agency Discretion

The net result is that an assessment of any activity could be anything that
the assessor wants it to be. Based upon this system, the DEIS asserts
that industry activity is —Mderate”. What is the basis? According to the
criteria in the DEIS each evaluation is contained in an agency official‘s
thought process — which naturally varies from person to person. Based
upon this evaluation it could be Minor, Moderate or Major. This is a direct
contradiction of the NEPA requirements and guidelines that require
objective decision making procedures. More importantly, it would yield
inconsistent assessments from reviewer to reviewer. No matter how
conscientious a decision maker is, there are no objective boundaries for
making determinations. While the Administrative Procedures Act (APA)

12




Attachment 1

and related cases grant agencies wide leeway in their discretion to make

decisions, it clearly does not authorize agency representatives to -make it
up” from decision to decision. A minimum test is whether decisions are 1)
internally consistent and 2) consistent from decision to decision. On both

counts this decision making process would exceed agency discretion — in

violation of both NEPA and APA requirements.

The DEIS itself actually validates the fundamental flaws in the
methodology.

—Fhe terms used in the qualitative thresholds are relative, necessarily
requiring the analyst to make a judgment about where a particular
effect falls in the continuum from —negjible” to “major”. [ES-16].

—Fhe impact criteria tables use terms and thresholds that are
quantified for some components and qualitative for other components.”
[ES-15]

The characterizations of risk are highly subjective and fully dependent
upon the selection of the evaluator who would be authorized to use
his/her own, individual scientific understanding, views and biases. The
assessments cannot be replicated. The DEIS itself acknowledges the
inconsistency from assessment to assessment. This creates a situation
in which the DEIS determines that otherwise minor effects from industry
operations (ranging from non-detectable to short-term behavioral effects
with no demonstrated population-level effects) are judged to be a higher
rated risk to the species than known causes of mortality. Thus, the
projection of risk is inconsistent with reality of effect.

5. Use of data that is not best available science.
The DEIS acknowledges the requirement to utilize best available science
and assert the agencies have met this requirement.

—NMFS and BOEM havedlied upon the best available science to
inform our consideration of the environmental impacts surrounding
OCS activities over the next five years.” [4-3]

However, there are multiple examples where the DEIS fails to meet this
requirement. For example, the 120 dB threshold asserted to be the level
that inhibits bowhead migration fails to cite studies that note that the
threshold should be ~150 dB™®. Similarly, the analysis of separation of
bowhead/calf pairs does not reflect best available science."’

Handling of the 180/160/120 dB acoustic thresholds is a further example
of where the DEIS does not meet the best available science standard.

10 Christie et al. 2010 and Koski et al. 2009
R Reeves, et al. 1984; Richardson et al 1986, 1987; Koski and Johnson 1987.
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The 120 dB threshold conflicts with NMFS thresholds of 160/180 dB.
Furthermore, most scientists believe that the best available science is
Southall et al.2007, which proposes thresholds well above the 160/180
dB levels. The 120 dB _threshold’ mayrepresent a lower level at which
some individual marine mammals will exhibit minor avoidance responses.
While this avoidance might, in some but not all circumstances, be
meaningful to a native hunter, scientific research does not indicate
dramatic responses in most animals. In fact, the detailed statistical
analyses often needed to confirm subtle changes in direction — are not
available. The significance of a limited avoidance response (to the
animal) likely is minor (Richardson et al, 2011). The NMFS acoustic
threshold of 180 dB rms for Level A takes is a dated initial criterion long
overdue for revision. An expert panel created by NMFS clearly provides
more recent science on acoustic criteria (Southall et al 2007) and
recommends a Level A threshold more on the order 200 dB for a pulsed
sound source. However, the question of sound pressure level or sound
energy level as the more accurate predictor of potential injury is
discussed. The use of 160 dB rms as a threshold for Level B takes is
more a NMFS guideline and for potential disturbance effects, the question
of a dose-response versus a context-response is very much in question.

More important to the concept of take and marine mammal well being, is
the question, ‘A/hat responses actually represent a biologically significant
impact?” Richardson et al. (2011) provides a review of potential impacts
on marine mammals that concludes injury (permanent hearing damage)
from airguns is extremely unlikely and behavioral responses are both
highly variable and short-term. The DEIS wrongly reverts to dated
acoustic thresholds and ignores significant more recent recommendations
on improving criteria. At a minimum, NMFS should substantiate for the
record its basis for retaining these old criteria.

. Probabilities of Effect Ignored

—Potentiallirect and indirect effects of oil and gas exploration activities on
bowhead whales are primarily disturbance and behavioral changes from
noise exposure and, possibly, injury or mortality from ship strikes, and
habitat degradation. Oil and gas exploration activities authorized under
Alternative 2 would likely cause varying degrees of disturbance to feeding,
resting, or migrating bowhead whales. Disturbance could lead to
displacement from and avoidance of areas of exploration activity...” [4-
479]

The environmental consequences analyses is burdened by increasing
attention given to more and more speculative possible “potential” effects
without adequate consideration to probability of occurrence or applying
the required —aasonable likelihood” standard or utilizing standard -weight
of the evidence” tests.

14
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7. Uncertainty & Use of Conservative Factors
The discussion of acoustics and acoustic effects suggests — but does not
explicitly say --that —@cautionary factors” were injected at various points
in its consideration of noise criteria and acoustic effects to offset the
absence of adequate information.

The Associations urge NMFS/BOEM to examine this process to handle
uncertainty and to include in a revised DEIS the assumptions, and
precautionary factors applied that are associated with each step of this
process such as: 1) estimates of seismic activity, 2) source sizes and
characterizations, 3) underwater sound propagation, 4) population
estimates and densities of marine mammals, 5) noise exposure criteria,
and 6) marine mammal behavior. Until the agencies document and
communicate these underlying decisions in a transparent fashion neither
the industry nor agency resource managers can know and understand
how such decisions are made and therefore the range and rate of error.
The DEIS as presently written presents an —o the one hand; on the other”
approach which does not inform the issue for agency resource managers

8. Socio-Economics Considerations
The Environmental Consequences analysis fails to consider essential
economic factors, to properly evaluate and to give appropriate
consideration to socio-economic impacts as required by NEPA and
necessary for subsequent regulatory decisions under OCSLA.

Positive environmental consequences of some industry activities and
technologies are not adequately considered, especially alternative
technologies and consideration of what the benefits of better imaging of
the subsurface provides in terms of potentially reducing the number of
wells to maximize safe production.

The socioeconomic analysis is self-limiting and therefore incomplete due
to the foundational assumption that —He likelihood of exploration resulting
in production cannot be predicted.” The DEIS in essence asserts that
since exploration success cannot be predicted, future activity and thus
benefits cannot be considered. However, the DEIS uses the opposite
assumption that future effects must be considered in the evaluation of
potential adverse biological effects, oil spill scenarios and cumulative
effects. The DEIS should be consistent. In fact, the probability of finding
oil and gas is not an —uknown” due to knowledge acquired from prior
seismic surveys and wells drilled over the last 30 years.

Because of the unwarranted assumption the DEIS is limited to examining
the short-term direct effects of exploration activities and dismisses their
economic importance but overstates their environmental consequences.

In fact, field development is not possible without exploration. While it is
impossible to say whether or not development will move forward following
15
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exploration, it is reasonable to conclude that development will not go
forward if exploration is not allowed or is rendered impractical. Also, if
exploration is not allowed or is restricted to the point that it becomes
impractical, investors may dismiss Alaska‘s future potential for offshore oil
and gas exploration, further limiting the state‘s economic future. If
exploration is not allowed or is restricted to the extent that it is impractical,
the economic impact to the villages of the North Slope, the state and the
lower-48 states could be significant in the long term.

As a result, socioeconomic benefits are apparently not considered in
assessment of cumulative impacts for any alternative other than the no-
action alternative.

The environmental consequences analysis as noted earlier does not
properly address the relative evaluation of effects (biological, physical,
socio-economic). For example, the evaluation system suggests that a
—~Mhor” biological effect and a —MinoSocio-Economic effect would be
equivalent. Industry would assert that the analysis not only does not
appear to arrive at this conclusion but the DEIS analysis does not provide
a basis for assessing the relative costs and benefits of the alternatives.

This problem surfaces in multiple places in the DEIS. For example,
Alternative 1 (No Action) states, —.would cause minor adverse impacts
from unrealized local employment and tax revenue.” [ES-23]. Arguably,
impacts from declining NSB revenue and State of Alaska revenue due to
declining production will certainly be more than —imor.”

The DEIS incorrectly asserts -All four action alternatives would cause
minor beneficial impacts from a temporary rise in regional personal
income and employment rates.” [ES-23]. This statement implies that only
direct effects from activities in the next 5 years were considered, or that
NMFS believes 50 years is temporary” and that 55,000 jobs with a $145
billion payroll are —imor”.

D. Acoustic Issues Discussion
After increasing public attention to the potential impact of marine sound, the
Marine Mammal Noise Exposure Criteria Work Group (the Southall Work Group)
(Southall et al. 2007) was formed in the early 2000°s to review the body of
scientific evidence and recommend thresholds that regulators could employ.
The Southall Work Group examined the prior Hess work and determined that
those levels were "precautionary estimates" below which physical injury was
considered unlikely (Southall et al. 2007). After reviewing all the available
research, the Southall Work Group proposed a threshold for Level A injury of
230 dB re: 1 pyPa (peak) (flat) (or 198 dB re 1 uPa®s, sound exposure level).
The Southall Work Group also repeatedly stated that precaution factors had also
been applied in creating its own new proposed criteria.
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The DEIS would be improved by a more concise but more complete discussion
of the history and underlying difficulties in establishing acoustic criteria and
thresholds. As previously noted the issue of acoustic related incidental takes has
suffered from the absence of a clear risk characterization and assessment
methodology common in other areas of ecological risk assessment. At a
minimum, it is necessary for the DEIS to clearly define what constitutes a take
and why and what thresholds will be utilized in the rulemaking. If for example,
there is a reason for differing thresholds (e.g. potential interference with the
subsistence hunt versus protecting the animals from other anthropogenic
effects), those differences should be clearly communicated and their rationale
thoroughly explained. The failure to do so creates a situation in the DEIS where
the questionable, but lowest threshold of 120 dB, which is explained as
necessary only because of the subsistence hunt, would be required in times and
places where few animals are present and/or the hunt is not an issue.

1. Industry recommends that the DEIS:

a. Assert that exposure to sound does not equal an incidental taking.

b. Communicate that the 120/160/180 dB thresholds used as the basis of
the DEIS analysis are inappropriate and not scientifically supportable.

c. Adopt the Southall Criteria (Southall, et al. 2007), which would
establish the following thresholds: Level A at 198 dB re: 1 yPa2-s
SEL; Level B at the lowest level of TTS-onset as a proxy until better
data is developed.

The DEIS does not clearly establish and communicate this information.
In fact NMFS has been unable to clearly communicate that sound
exposure does not equal a take. This has been an issue for more than a
decade. The agency has also been unable to make a decision about
utilizing Southall, et al. (2007) — which has been published in a peer
reviewed journal, peer reviewed by other panels and under consideration
by agency officials for four years. Industry believes that these are the first
necessary steps in addressing the acoustics/incidental take issue.

Further, the DEIS continues to assert in confusing and scientifically
unsupportable ways the 120/160/180 dB re 1 yPa rms thresholds.

Recent research, for example, has challenged the 160/180 dB thresholds
as being overly protective. Southall et al. (2007) clearly indicates that the
180 dB threshold is overly protective and should be revised to 198 dB re:
1 uPa?-s SEL for a pulsed sound source. NMFS has been evaluating this
publication for several years. Industry suggests the most helpful and
transparent approach would be for the Agency to now declare that it is the
best available science and will be the basis for agency rulemaking or not.

2. Estimates of Potential Level A and B Fakes”
a. Level A
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The growing scientific consensus is that seismic sources pose little

risk of Level A takes (Southall, 2010; Richardson et al. 2011)"%.
Southall and Richardson recommended a Level A threshold, 230 dB
re: 1 u Pa (peak) (flat) (or 198 dB re 1 yPa2-s, sound exposure level)
The NRC's expert panel assessment (NRC 2005) and further review
as discussed by Richardson et al (2011) also support the Associations'
position.

b. Level B
The level of sound exposure that will induce behavioral responses
may not directly equate to biologically significant disturbance;
therefore additional consideration must be directed at response and
significance (NRC 2005; Richardson et al. 2011; Ellison et al. 2011).
To further complicate a determination of an acoustic Level B take, the
animals‘ surroundings and/or the activity (feeding, migrating, etc.)
being conducted at the time they receive the sound rather than solely
intensity levels may be as important for behavioral responses
(Richardson et al 2011).

The Southall Work Group also questioned the relevance of the 160 dB
re: 1 yPa disturbance criterion noting that thresholds for odontocetes
and pinnipeds exposed to pulsed sounds is not at all well-established
...” (Southall et al. 2007, Page 417).

Further, the Southall Work Group recognized that a difference existed
between —aignificant behavioral response from [and] an insignificant,
momentary alteration in behavior.” (See also Richardson et al. 2011).
The Southall Work Group went on to propose that feJonsequently,
upon exposure to a single pulse, the onset of significant behavioral
disturbance is proposed to occur at the lowest level of noise exposure
that has a measurable transient effect on hearing (i.e., TTS-onset).
We recognize that this is not a behavioral effect per se, but we use
this auditory effect as a de facto behavioral threshold until better
measures are identified.”

3. Factors Impacting Thresholds
Other considerations should be recognized in establishing thresholds:

The biological significance of sound may also depend more so on how
long the sound persists (Richardson et al. 2011). NMFS fails to allow for
the fact that 3D seismic surveys are typically acquired in a racetrack
pattern resulting in lower chances of an individual animal being exposed
to loud sounds for extended periods of time. In other words, given that the
seismic vessel is moving in and out of a localized area and the fact that
animals are believed to avoid vessel traffic and seismic sounds,
cumulative sound exposure is again likely being overestimated in the

'2 Southall 2010 is a further extension of the work undertaken by Southall 2007
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DEIS. Seismic operations are most often in timescales of weeks and
reduce the possibility of significant displacement since they do not persist
in an area for an extended period of time. However, little evidence of
area-wide displacement exists or has been demonstrated.

The DEIS analysis does not adequately consider the fact that many
animals avoid vessels regardless of whether they are emitting loud
sounds and may increase that avoidance distance during seismic
operations (Richardson et al. 2011). Therefore, it should be a reasonable
assumption that natural avoidance serves to provide another level of
protection to the animals.

As previously noted, the DEIS is unclear about what constitutes an
incidental taking. The MMPA defines Level B takes in the context of
behavioral change, not in the context of sound exposure levels, or RMS
Sound Pressure Levels. It is debatable whether behavioral changes are
dose-responses or context-responses. There are also indications that
some animals change their behavior in the presence of RMS Sound
Pressure Levels of 160 dB or lower. In other cases of exposure to
sounds of 160 dB (and higher), there is no evidence of behavioral change.
It is neither logical nor reasonable to assume that every exposure to 160
dB or higher results in a behavioral change of biologically significant
impact equating to a Level B take.

There is also mounting scientific evidence that behavioral reactions are
species and often individual animal dependent (Stone and Tasker, 2006)
and can vary due to biological and environmental context (Wartzok et al.,
2004; Frost et al. ,1984;. Finley et al.,1990; Richardson et al., 2011;
Miller et al., 2005; Richardson et al., 1999). Most behavioral studies
conducted to date have not recorded the received sound pressure levels
nor is it clear that sound pressure level (rms) is the best measurement to
use for behavioral studies (Southall et al. 2007). In other words, there is
not enough scientific evidence to provide a convincing argument that
160dB should be used as behavioral —dke” criteria. In the base case, it is
highly likely, just as the case where 180dB was previously used, that
160dB is overly cautious and results in an exceedingly high number of
—dkes”.

In other rulemakings, NMFS has asserted that animals within calculated
isopleths of sound above 160 dB re: 1 yPA (rms) are considered a take ..
This basic rationale (independent of uncertainties in numbers) also likely
overestimates actual take numbers (exposure of an animal to a sound is
not necessarily equivalent to the animal being taken).

3 Federal Register/Vol. 75, No. 95/Tuesday, May 18, 2010 at Page 27712;
http://www.nmfs.noaa.gov/pr/pdfs/fr/fr75-27708.pdfhttp://www.nmfs.noaa.gov/pr/pdfs/fr/fr75-27708.pdf
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Industry understands that guidelines cannot address every specific detail
and factor for every specific action. Southall et al (2007) went to great
effort to define functional groups in terms of sound sources and marine
mammal hearing specialists. Industry remains concerned with the use of
the antiquated 160 dB guideline for Level B take estimation and, to a
great deal, the inability to define a more reasoned criterion rests with an
inability to document and quantify marine mammal responses to known
sound levels and, more so, what response constitutes a biologically
significant effect (NRC 2005). The Associations strongly encourage
NMFS and BOEM in the DEIS analysis to consider the frequency
component, nature of the sound source, cetacean hearing sensitivities,
and biological significance when determining what constitutes a Level B
incidental take.

. Using and Explaining The Appropriate Acoustic Units of Measure

To foster meaningful dialogue and avoid confusion and poor decisions
regarding industry acoustics issues, the DEIS should adequately and
accurately describe acoustic source levels.

Evaluation of acoustic effects should include both the cumulative energy
criterion in Southall et al.(2007) as well as proposed cumulative energy
criterion. Southall et al. indicates that, for impulse sounds, any cetacean
exposed to either a peak pressure 2230 dB re 1 yPa or a cumulative
sound exposure level (energy) of 198 dB re 1 yPa2 -sec might incur
auditory injury. The DEIS should explicitly note the SEL criteria, which is
the one that will almost always (if not always) be the determining factor.
The document in several places relies on Root Mean Square (RMS)
Sound Pressure Level criteria for acoustic impacts. The most recent
research has questioned the adequacy of these criteria. Instead, they
should be replaced by a combination of Sound Exposure Level limits and
Peak (not RMS) Sound Pressure Levels or other metric being considered.

—...lmadband peak source levels of a typical full-scale array range

from 248 to 255 dB re 1 yPa at 1 m with most of the energy emitted
between 10 and 120 Hz, although pulses may contain energy up to
1,000 Hz (Richardson et al. 1995)” [p. 2-9].

Numbers of this sort are regularly quoted but they require explanation in
order for the reader to have a clear understanding of what the numbers
mean. Failure to do so can lead many unfamiliar with acoustics to make
inaccurate judgments about the effect of seismic surveys (for example by
taking 255 dB minus 180 dB as an indicator of the risk). That approach is
flawed but left unexplained the DEIS would contribute to presentation of
inaccurate information and discussion. The emitted sound pressure level
close to the source array is lower than that calculated using the _farfield*
calculation.

20



Attachment 1

These source levels are the back-calculated, modeled sound pressure
values and are not actually realized at any point in the water column. In
virtually all cases they are derived from modeling and are an over-
estimate of the true source sound level (sound output from a seismic
source array at 1 meter distance from the array). This is an extremely
significant point and we suggest NMFS add the following text or similar
and a graphic to further expand upon this important point:

“It is difficult to measure the actual sound pressure level close to a full
source array that is being activated, due to the physical environment
surrounding an active seismic array. Therefore assumptions are

made that enable the response of a given source array to be modeled.”

The _farfield* assumption suggests that at some distance away from a
source array, which is much greater than the dimensions of the source
array, the peak energy pulses from the various individual source elements
(_nea field’ signature) arrive at the same time and add together
constructively to form the _farfeld’ response of the source. This response
is corrected or back-projected to one meter from the source array to
produce the _far feld’ signature of the source at one meter, which is a
standard modeled measure of a source array output. It is well known that
the peak energy pulses from individual source elements no longer align at
locations close to the seismic source array (in the _rear field) as a
seismic source array is a _distributed; rather than a _point‘ source’

Frequency Weighting

The DEIS should make clear whether frequency weighting to account for
the hearing ranges of the species in the Beaufort and Chukchi (e.g.-
weighting”, as proposed by Southall et al. (2007)), was applied in the
Environmental Consequences analysis. It is important to establish
whether or not it was used. We understand NMFS has not yet publicly
accepted that M- (or similar) weighting should be applied when estimating
takes during seismic surveys.

E. Biology Issues Discussion

1.

Bowhead Population Size & Health

The DEIS states as fact — rather than as conjecture — that seismic and
vessel operations may have an adverse impact on bowhead populations.
It then immediately reverses itself and indicates that either empirical fact
or peer-reviewed literature renders its conjecture as false. Because the
DEIS does not then come to a conclusion it both creates confusion and
fosters the use of conjecture over science.

—tlis not known whether impulsive sounds affect reproductive rate or
distribution and habitat use over periods of days or years.” [4-104]

To the contrary, it is well known that the Western Arctic stock of bowhead
whales is healthy as indicated by the year-on-year growth in the
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population.

The Western Arctic stock of bowhead whales has, however, been
increasing at approximately 3.4 percent per year (George et al. 2004),
despite exposure to exploration activities in the Beaufort and Chukchi
seas since the late 1960s (MMS 2006).

In another example of this emphasis on conjecture over fact:

- seismic operations overlap in time, the zone of seismic exclusion or
influence could potentially be quite large, depending on the number
and the relative proximity of the surveys. NMFS is concerned these
simultaneous seismic activities could result in effects that are
biologically significant, if they cause avoidance of feeding, resting, or
calving areas by large numbers of females with calves over a period of
many weeks. Potential impacts to the population would be related to
the numbers and types of individuals that were affected (e.g. juvenile
males versus females with calves), and to whether areas avoided or
from which whales are potentially displaced provide important
energetic needs for belugas particularly during their spring and
autumn migrations.”[4-114]

However, the DEIS inaccurately portrays scientific-based information as
equivalent to previous conjecture as the basis for decision-making:

—Avaible information does not indicate any long-term adverse effects
on any of the existing cetacean populations resulting from the high
level of seismic surveys and exploration drilling during the 1980s in
the Beaufort and Chukchi seas.” [4-121]

It is well established that the Bering-Chukchi-Beaufort (BCB) Seas
population of bowhead whales is healthy and increasing (Angliss
and Outlaw, 2005). All available information (e.g., Shelden et al.,
2001; IWC, 20044, b; NMFS, 2003a, b) indicates that the BCB
Seas population of bowheads is increasing, is resilient to the level
of mortality and other adverse effects that are currently occurring
due to the subsistence hunt or other causes, and may have
reached the lower limit of the estimate of the population size that
existed prior to intensive commercial whaling.

. Bowhead Cows Do NOT Abandon or Separate from Their Calves
in Response to Seismic Exploration or Other Human Activities

The Environmental Consequences analysis highlights the importance of
calves to maintain to the continued recovery and long-term viability of the
BCB Seas population. However, there is no scientific support whatsoever
for any assumption or speculation that seismic operations have such
impacts or could result in the loss or injury of a whale.
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To the contrary, all of the scientific evidence shows that seismic and other
anthropogenic activities, including commercial whaling, have not been
shown to cause the separation or abandonment of cow/calf pairs. Years
of field observations of bowhead whales have never shown seismic
operations to cause cow/calves to separate or abandon each other
(Reeves, et al. 1984; Richardson et al 1986, 1987; Koski and Johnson
1987; Richardson 1999).

Consistent with these observations of the cow/calf bond, Wartzok et al
(1989) reported two observations of bowhead cows and calves separated
by a few hundred meters quickly rejoined each other when a ship
approached them. .

The absence of a problem is again demonstrated by the rate of increase
in the BCB Seas bowhead whale population. The population has been
increasing at an annual rate of 3.4-3.5% or over 350 calves per year
(Brandon and Wade 2004; Angliss and Outlaw 2005; Woodby and Botkin
1993).

. Migration -- Bowhead Whales Do Not Routinely Deflect 20 Kilometers
From Seismic Operations

The DEIS asserts that bowhead whales have rarely been observed within
20 kilometers of active seismic operations but fails to utilize other
information that challenge the validity of this assertion.

NMFS frequently cites information from Richardson et al. (1995) that
suggested that migrating bowhead whales might react at sound levels as
low as 120 dB (RMS) re 1 pPa.

—Ricardson (1999) suggests that migrating bowheads start to show
significant behavioral disturbance from multiple pulses at received
levels around 120 dB re 17 [4-99]

-Bowhead whales migrating west across the Alaskan Beaufort Sea in
autumn showed avoidance out to 20 to 30 km (12.4 to 18.6 mi) from a
medium-sized airgun source at received sound levels of around 120 to
130 dB re 1 rms.” (Miller et al. 1999, Richardson et al. 1999).

The DEIS fails to: (1) Adequately reflect prior research contradicting
the Richardson et al. findings (2) Address deficiencies in the
Richardson et al. study and (3) Present and give adequate
consideration to newer scientific studies that challenge the
assertion that bowhead whales commonly deflect around industry
sound sources.

A. Inadequate Consideration and Emphasis of Prior Research
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The DEIS provides inadequate weight to prior studies that contradict
the Richardson, et al. study including:

Bowheads have been observed near operating seismic ships (Reeves,
et al. 1984; Richardson et al 1986, 1987; Brueggeman et al. 1990)

and near controlled tests with single airguns and airgun arrays
(Richardson et al. 1986; Ljungblad et al. 1988). Bowheads exposed to
pulses from vessels more than 7.5-8 km away rarely show avoidance
(Reeves, et al. 1984; Richardson et al 1986, 1987; Koski and Johnson
1987). Summering bowheads showed normal activities 3-5 km from
active seismic operations (Richardson et al 1986).

Seismic vessels approaching within approximately 3 to 7 km (1.9 to4.3
mi), with received levels of airgun sounds of 152 to 178 dB, usually did
not elicit strong avoidance reactions (Richardson et al. 1986, 1995,
Ljungblad et al. 1988, Miller et al. 2005). [4-99]

. Failure to Consider More Recent Research

The DEIS also fails to adequately consider newer work showing that
migrating whales entered and moved through areas ensonified to 120-
150 dB (RMS) deflecting only at levels of ~150 dB. (Christie et al.
2010 and Koski et al. 2009),

. Failure to Disclose Methodology Problems of Richardson, et al. (1999)
Reliance on Richardson et al. (1999) study should be qualified
because of the small sample size and absence of corroborating
behavioral observations recorded during the study. The Richardson et
al. (1999) study has not been peer-reviewed by an independent
scientific panel or published in a peer-reviewed journal, yet the DEIS
concludes that fall migrating bowheads avoid active seismic
operations by at least 20 km (>120 dB) as though it were a widely
accepted scientific fact.

Small sample sizes and lack of corroboration of the behavioral data
argues against Richardson‘s conclusions. Clearly, other factors may
have been responsible for the distribution of bowheads relative to
seismic operations. More years of data than essentially the one-year
used in Richardson‘s analysis are necessary to draw any conclusions
about bowhead responses during no-seismic and seismic operations
at the distances reported by Richardson (1999).

In comments submitted regarding the 2007 DEIS, industry provided
the below comments highlighting methodology problems with
Richardson, et al (1999). The current DEIS does not address these
concerns.

—8mple sizes were small or problematic in the three-year study
Richardson used to draw his conclusions. The data were analyzed
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for 1996, 1997, and 1998 to assess response of bowheads to
seismic sounds. Sample sizes were 26 bowheads observed
during no seismic and 11 during seismic in 1996, 115 during no
seismic and 6 during seismic in 1997, and 59 during no seismic
and 65 during seismic in 1998. The sample sizes for 1996 and
1997 were clearly too small to draw any conclusions about seismic
effects. The sample sizes were adequate in 1998 for analysis, but
too few animals were recorded in the 0-10 km and 10-20 km
distance intervals for no-seismic (3, 4 whales) to compare with
seismic operations (0, 2) for analysis, suggesting that the absence
of more similar numbers of whales to those in more distant
categories may have been due to other factors than seismic
operations. Furthermore, the presence of two bowheads in the 10-
20 km interval during seismic operations indicates that not only
were some whales relatively close, but their distribution was
apparently unaffected by the operations.”

-Bistances of all whales from the operations were highly variable
over a wide range of distances, including those in the higher
distance categories for no-seismic and seismic periods. The
variability of these observations suggests that the observed
distribution more likely was caused by natural events such as
location, movement, and abundance of prey resources and not
necessarily seismic operations. An even distribution of whales
relative to distance would be expected for no seismic unless this
relationship was affected by natural environmental conditions or
normal bowhead behavioral activities. It is noteworthy that seismic
operations have been shown to cause behavioral responses of
bowheads at or above the 160 dB, which corresponds to distances
of 3-8 km from a seismic vessel, beyond which (i.e., 10-20 km)
behavior would be expected to be normal (Richardson et al. 1986).”

-n addition, bowhead whale behavior observed during the study
does not support Richardson‘s conclusions. Responses of
bowheads to a disturbance are expressed by changes in normal
behavior, such as changes in headings, swim speed and resting.
However, behavioral changes were not seen in the bowheads
observed by Richardson (1999) during the no seismic versus
seismic operations. In fact, Richardson states that there was (1)
no significant difference in bowhead headings between seismic
and no-seismic periods, (2) proportions of various behaviors
observed during seismic periods were similar to those during no-
seismic periods, and (3) there was no significant difference in the
swimming speeds of bowheads during seismic and no-seismic
periods. These analyses provide no evidence of seismic
operations affecting bowhead, and suggest the bowheads were
behaving normally, which would be expected since they were
beyond the 160 dB level.”
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IV. Mitigation Measures
The DEIS proposes to require standard mitigation measures for all action alternatives.
It also then proposes consideration of an additional 22 mitigation measures.

The mitigation measures are described as necessary to mitigate (1) adverse
environmental effects and (2) ensure no -anmitigable adverse effect” on the
subsistence hunt.

Consideration of mitigating measures cannot be disassociated from the risks they are
intended to mitigate and requirements that they be effective. In fact, a Council on
Environmental Quality memorandum notes that if agencies cannot determine if
mitigation was implemented or effective, mitigation requirements fail to advance NEPA
objectives of informed and transparent decision-making. [CEQ 2011] Decisions
regarding mitigation come through a variety of channels as the DEIS notes and
decisions about mitigation measures should be respectful of the procedures and
jurisdictions that have historically evaluated and implemented mitigation requirements.

NMFS does not have the authority via the DEIS to impose mitigation requirements
outside of its jurisdiction onto other agencies including BOEM or the U.S. Coast Guard.
And, NMFS should not seek to pre-empt or undermine the Conflict Avoidance
Agreement process that industry and the Alaska Eskimo Whaling Commission have
used for many years to develop mitigations that result in a determination of no
—unmitigale adverse effect” on the hunt.

Previous agency environmental assessments have noted that decades of industry
activities have resulted in negligible to minor effects and confirmed the health of
bowhead and other species. They also note that the existing, standard mitigation
measures have been proven sufficient to mitigate low level effects.’* The Additional
Mitigation Measures are not warranted. Further, as detailed below, many of the
Additional Mitigation Measures should be removed because they are not justified by
the science, not specific (time/area closures) or are infeasible.

Mitigation measures should be considered in the context of the nature and extent of
the risk or effect they are mitigating. This evaluation should include whether they are
feasible and whether there are safety issues associated with them. Finally, judgments
regarding mitigations should be made considering their cost and effectiveness. The
result of these evaluations should not yield overly cautious requirements, which are
impossible to implement.

A. Adaptive Management Considerations
The DEIS mentions adaptive management on page ES-34 and elsewhere. The
implication is that mitigation requirements could be altered over time. Industry
has supported the application of adaptive management in a number of contexts.
However, in the DEIS the term is positioned toward the use of adaptive
management to further restrict activities and it does not leave room for adaptive
management to reduce restrictions. If monitoring shows undetectable or limited

'* Lease Sale 193 FEIS, 2007; MMS 2007; MMS 2008a
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impacts, an adaptive management strategy should allow for decreased
restrictions on oil and gas exploration. The conditions under which decreased
restrictions will occur should be plainly stated in the discussion of adaptive
management.

B. Detailed Discussion of Mitigation Measures
1. Standard Mitigation Measures
a. Mitigation Measure A3. Protected Species Observers (PSOs) required
on all seismic source vessels and icebreakers, as well as on support
(chase) vessels.
It is neither practicable nor reasonable to require observers on all support
vessels, especially on OBC seismic operations, where support vessels
often include small boats without adequate space for observers.

The infeasibility of and risks associated with aerial over flight of Arctic
waters as a monitoring tool have been extensively discussed in prior
NEPA documents. It is also well recognized that such mitigation
requirements are put forward only in an effort to support the 120dB
observation zones, which are both scientifically unjustified and infeasible
to implement. As industry has indicated and a court has indicated its
concurrence'®, such over flights pose a serious safety risk. Requiring
such mitigation measures as a condition of operating in the Arctic
conflicts with the statutory requirements of OCSLA, which mandates safe
operations.

b. Mitigation Measure A6. PSOs required on all drill ships (including rigs
and ships) and ice management vessels.
The purpose of this requirement is not clear. If the purpose is to establish
a shutdown zone, it is unwarranted because the nature of drilling
operations is such that they cannot sporadically be shutdown or ramped
up and down. If the purpose is the collection of research data, then it
should be handled as part of the BOEM research program.

c. Mitigation Measure C1. Specified procedures for changing vessel speed
and/or direction to avoid collisions with marine mammals.
The mitigation measure lacks details on the conditions that would trigger
this requirement. The nature of some industry operations make this
requirement infeasible.

d. Mitigation Measure D2. Establishment and utilization of Communication
Centers in subsistence communities to address potential interference with
marine mammal hunts on a real-time basis throughout the season.

There should be no requirement for communications center operations
during periods when industry is not allowed to operate and by definition
there is not possibility for industry impact on the hunt.

> CPAI v. NMFS, Civ. No. 06-198 (D. Alaska),
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2. Additional Mitigation Measures
a. Additional Mitigation Measure A1. Sound source verification tests for
sound sources and vessels at the start of the season.
The DEIS proposes routinely conducting sound source verification tests.
Sound source verification tests take time, are expensive, and can expose
people to risks.

The DEIS notes the E&P industry has collected a significant amount of
acoustic data from E&P sound sources in the Arctic. [Table 4.5-9 and
Table 4.5-10] This data and industry research studies™ over the past
several years can be used to improve sound source modeling codes. The
improved modeling codes will lead to more accurate model estimates of
the sound emissions from airgun arrays, which should reduce the need
for sound source verification tests before the start of every seismic survey
in the Arctic. At some point, sound source verification tests should not be
required before the start of every seismic survey in the Arctic as the
modeling should be able to produce a reliable estimate of the seismic
source emissions and propagation

On page ES-13, sound source verification of vessels is suggested as a
potential future requirement. This should be eliminated unless NMFS is
planning to require the same measurements for all vessels operating in
the Beaufort and Chukchi Seas. Also, sound source verification for
vessels has no value because there are no criteria for shut down or other
mitigation associated with vessel sounds.

On page ES-29, the DEIS suggests that monitoring measures should be
designed to accomplish or contribute to what are in fact research goals.
Many of these research goals are only attainable with extensive research
programs and, arguably, only with experimental manipulation—that is,
through replicated intentional exposure experiments. NMFS and others
should work together to develop a research program targeting key
research goals in a prioritized manner following appropriate scientific
method, rather than attempting to meet these goals through monitoring
associated with activities.

b. Additional Mitigation Measure A3. Limiting activities in situations of low
visibility.
The proposed requirement is unwarranted. Cetaceans are not at
significantly greater risk of harm when a soft-start is initiated in poor
visibility conditions.

'® The acoustic the data collected during the JIP Single Airgun Measurement Study The E&P Sound & Marine Life Joint
Industry Program (JIP; www.soundandmarinelife.org) funded the Single Airgun Measurement Study, which acquired
near- and far-field source signature measurements with calibrated hydrophones.
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Results from a recent study demonstrate that during all stages of the soft-
start procedure, sound levels were lower than the widely accepted
Southall et al. (2007) threshold levels for auditory injury for cetaceans.
The Model Based Assessment of Underwater Noise from an Airgun Array
Soft-start Operation. (OGP Report 451, 2011; Hannay et al., 2010)
conducted by JASCO and funded by the International Association of Oil
and Gas Producers (OGP) through the Joint OGP/IAGC Sound & Marine
Life Task Force, investigated the sound exposure level (cumulative sound
energy) and zero-to-peak sound pressure levels at points in the water
column several distances relative to the location of the onset of a typical
soft start procedure. The modeled sound exposure levels and zero-to-
peak sound pressure levels were then compared to the noise exposure
criteria for marine mammals recommended in the Southall et al. 2007
paper. This study suggests that cetaceans are not at significantly greater
risk of harm when a soft-start is initiated in poor visibility conditions. The
information in this study provides a measure of confidence in allowing the
soft-start activation of a seismic source during darkness or poor visibility
conditions. Therefore, we do not think that geophysical surveys need to
be limited or shutdown during low visibility conditions.

. Additional Mitigation Measure A4. Measures to increase detection

probability for real-time mitigation (e.g. to maintain 180 dB shutdown
zones), such as passive and active acoustic monitoring (PAM).

There are limitations to current PAM technology. However, PAM offers
another tool, in addition to visual observers, and may improve monitoring
results in some situations. We support the use of PAM as a monitoring
tool during certain conditions.

PAM is useful under certain conditions and for certain vocalizing species.
However, at this time, standard PAM systems are not able to reliably and
accurately determine the location of the vocalizing animal automatically.
In addition, the species identification capability of PAM systems varies.
The PAM system may not correctly differentiate between species of
concern and other marine mammals. Current PAM systems are not able
to determine if the vocalizing animal is a calf. A period of confidence in
the current PAM capabilities, understanding of limitations, and
experienced operator capacity-building is needed before requiring PAM
as a mandatory monitoring tool during seismic operations.

We recommend that basic training criteria, such as that specified by many
countries for PSOs, be developed and required for PAM operators. In
addition, minimum requirements for PAM equipment (including
capabilities of software and hardware) should also be considered.

. Additional Mitigation Measure A5. Enhancement of monitoring

protocols and mitigation shutdown zones to minimize impacts in specific
bioloqic situations (e.q. cow/calf groups and feeding or resting
aggregations).
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These requirements are not warranted as the scientific literature indicates
little risk from industry operations.

. Additional Mitigation Measure B1. Temporal/spatial limitations to
minimize impacts in particular important habitats, including Camden Bay,
Barrow Canyon, Hanna Shoal, the shelf break of the Beaufort Sea, and
Kasegaluk Lagoon/Ledyard Bay Critical Habitat Unit.

The DEIS proposes potential area closures for five areas including
Camden Bay, Barrow Canyon & Western Beaufort Sea; Shelf Break of
the Beaufort Sea; Hanna Shoal and Kasegaluk Lagoon. The proposal
presents little detailed scientific rational for the areas, present little to no
specific detail as the boundaries of the areas and finally, provides little
recognition to or evaluation of the cost-benefit of the proposals.

As one example, Camden Bay is proposed for closure well into October.
However, a standard mitigation measure already precludes all activities
until the close of the Kaktovik and Nuiqgsut fall bowhead hunts.
Furthermore, in the last 10 years no bowheads have been taken after the
third week of September in either the Nuigsut or Kaktovik hunts so
proposing closure to extend well into October is unjustified. In a different
but similar situation involving Hannah Shoal area, the DEIS would
preclude industry activity from September 1 through October 15. The
DEIS only says that the area is biologically important and that closure is
to avoid conflict with the subsistence hunt. However, the analysis
indicates that bowheads are taken inside Hanna Shoal and scientific
studies (Suydam et al. 2008) note that virtually all bowheads taken by the
Barrow over the last three decades were taken more than 100 miles to
the east of the habitat area.

Additional Mitigation Measure B2. NMFS restricts number of surveys
(of same level of detail) that can be conducted in the same area in a
given amount of time (i.e. to avoid needless collection of identical data).
The likelihood of redundant or duplicative surveys is small to non-existent.
Seismic surveys are expensive undertakings, and no one would pay for a
new survey if existing survey data will suffice. A new survey is conducted
only if a company has concluded that the value of the additional
information to be provided will exceed the cost of acquisition. That
determination is based upon multiple considerations, including ultimately
the prospect that the data and information will result in the production of
additional oil and gas sufficient to warrant both the data acquisition and
the costs of exploration and production.

The restriction is based on the false premise that surveys, which occur in
similar places and times, are the same. That is generally not the case. A
new survey may be warranted by its use of new technology, a better
image, a different target zone, or a host of other considerations. Different
seismic companies frequently use different technologies and techniques
that produce different data.
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Implementing such a requirement poses several large problems. First,
who would decide what is redundant? Assuming NMFS or BOEM wants
to be the referee: what criteria to they propose? Second, recognizing the
intellectual property and commercial property values, how will the
agencies protect that information? Assuming a party wanting to the
challenge a survey would need to provide sufficient information in order to
bring forward a challenge, how does the government plan to protect that
commercial information? And, any proposal that the companies would
somehow be able to self-regulate is infeasible and potentially illegal given
the various anti-trust statutes. A government agency would likely find it
impossible to set appropriate governing technical and commercial criteria,
and would end up stifling the free market competition that has led to
technological innovations and success in risk reduction.

Also, all seismic surveys are not the same, even when the exact
equipment and technology is being used. Variances in the use of the
exact same equipment and technology provide different data sets that
have the potential to produce information to assist in subsequent
exploration.

. Additional Mitigation Measure B3. Separate seismic surveys are
prohibited from operating within 145 km (90 mi) of one another.

A separation requirement for seismic surveys should not be established,
particularly at these distances because it is both unwarranted from an
environmental protection perspective and unnecessary given how seismic
companies already have an incentive for separation. Seismic surveys
already maintain a separation imposing a regulatory requirement to this
effect would serve no useful purpose. See 2004 GOM G&G PEA at E-40
[eurrent industry practice effectively eliminates concurrent seismic
operations in the same general area;” —&cause of potential acoustic
interference created when simultaneous surveys are conducted too close
to one another, ... operators attempt to maintain sufficient separation
distance in order to acquire the best data set possible”; to achieve optimal
data, seismic survey operators attempt to maintain sufficient distance
between survey vessels o reach background (ambient) noise levels.”)]

The basis for the distances is premised on use of sound exposure levels
that are indicative of harm. NMFS has deviated from its previous
standards to determine safety zones based on 160 dB without adequate
justification. Use of the 160 dB standard would establish a propagation
distance of 9-13 kilometers. Furthermore, NMFS has justified the 120 dB
threshold based on concerns of continuous noise sources, not impulsive
sound sources such as seismic surveys. Beyond this, the argument that
overlapping sound fields could mask cetacean communication has
already been judged to be a minor concern. NMFS has noted, —ni general,
NMFS expects the masking effects of seismic pulses to be minor, given
the normally intermittent nature of seismic pulses.” 76 Fed. Reg. at 6438.
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h. Additional Mitigation Measure D1. No transit of exploration vessels into
the Chukchi Sea
On page ES-14, the DPEIS suggests that no vessels will be allowed to
transit into the Chukchi Sea before 15 July or until the beluga hunt is
completed. Transits should be allowed provided that they do not
interfere with the hunt. Transits far off shore should be allowed and
transits that are done within the conditions established through a Conflict
Avoidance Agreement should be allowed. Movement of drilling vessels
and equipment outside of the barrier islands is also prohibited until the
close of the bowhead hunt in Barrow. [ES-14] This would unreasonably
limit the entire drilling season to less than two months. Movement of
drilling vessels and related equipment in a manner that avoids impacts to
subsistence users should be allowed on a case-by-case basis and as
determined through mechanisms such as the Conflict Avoidance
Agreement not through inflexible DEIS mitigation requirements.

i. Additional Mitigation Measure D3. Shutdown of exploration activities in
the Beaufort Sea for the Nuigsut (Cross Island) and Kaktovik bowhead
whale hunts based on real-time reporting of whale presence and hunting
activity rather than a fixed date.

The mitigation measure, as written, is not clear about how the real-time
reporting would be handled. Without these details it is difficult to evaluate
the proposal. If there is the expectation that industry operations could be
shutdown quickly and restarted quickly, the proposal is not feasible. Who
would conduct the monitoring for whales and who would be responsible
for reporting? How and to whom would reporting be conducted?

j- Additional Mitigation Measure D4. Shutdown of exploration activities in
the Beaufort Sea for the Barrow bowhead whale hunts from Pitt Point on
the east side of Smith Bay to a location about half way between Barrow
and Peard Bay from September 15 to the close of the fall bowhead whale
hunt in Barrow.

See general comment on closure areas. See comment under Additional
Mitigation Measure D3.

k. Additional Mitigation Measure D5. Shutdown of exploration activities in
the Chukchi Sea for the Barrow (the area circumscribed from the mouth
of Tuapaktushak Creek due north to the coastal zone boundary, to Cape
Halkett due east to the coastal zone boundary) and Wainwright (the area
circumscribed from Point Franklin due north to the coastal zone boundary,

to the Kuk River mouth due west to the coastal zone boundary) bowhead
whale hunts based on real-time reporting of whale presence and hunting
activity rather than a fixed date.

See general comment on closure areas. See comment under Additional

Mitigation Measure D3.
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Additional Mitigation Measure D6. Shutdown of exploration activities in
the Chukchi Sea for the Point Hope and Point Lay bowhead whale hunts

(within a 48 km [30 mi] buffer from the coast) based on real-time reporting
of whale presence and hunting activity rather than a fixed date.

See general comment on closure areas. See comment under Additional

Mitigation Measure D3.

. Additional Mitigation Measure D8. For exploratory drilling operations in
the Beaufort Sea west of Cross Island, no drilling equipment or related
vessels used for at-sea oil and gas operations shall be moved onsite at
any location outside the barrier islands west of Cross Island until the
close of the bowhead whale hunt in Barrow.

See general comment on closure areas. See comment under Additional
Mitigation Measure D3.
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arctic slope ‘
« Il regional corporation

February 28, 2012

Arcticeis.comments @ NMFS.gov

Attention: Director, Office of Protective Resources
1315 East-West Highway

Silver Spring, MD 20910

Re: Draft Environmental Impact Statement (DEIS) for Effects of Oil and Gas Activities in the
Arctic Ocean

Dear Director:

This letter provides Arctic Slope Regional Corporation’s (ASRC) comments on the National
Marine Fisheries Service’s (NMFES) Draft Environmental Impact Statement (DEIS) for Effects of
Oil and Gas Activities in the Arctic Ocean (DEIS).

While ASRC appreciates the efforts of NMFES, as well as the efforts of other federal government
entities such as the Bureau of Ocean Energy Management (BOEM), with respect to ensuring that
oil and gas exploration and development in the Arctic, including the Beaufort and Chukchi Seas,
proceeds in a safe and thoughtful manner, we question whether there is either a basis or a need
for the DEIS in light of the myriad other, more appropriate, opportunities for NMFS and BOEM
to address the issues that are addressed in the DEIS. In light of the unique circumstances faced
by ASRC and its Alaska Native shareholders, we also recognize the need to ensure that all
parties involved in oil and gas development in the Arctic engage with the local communities on
efforts to protect our subsistence lifestyle and culture, and we are submitting comments that
address each of these issues.

ASRC has been actively involved in ongoing Arctic oil and gas development efforts; we have
reviewed plans and submitted comments with respect to the various projects, including most
recently submittal of comments on BOEM’s Proposed Outer Continental Shelf Oil and Gas
Leasing Program 2012-2017, dated February 6, 2012, and its Draft Programmatic Environmental
Impact Statement (PEIS), dated January 9, 2012. As we have documented in many of the
submitted written comments and in our testimony, we continue to believe that development of
Alaska’s offshore resources can proceed safely and in a manner that protects the unique Arctic
environment as well as the subsistence lifestyle and culture of the Alaska Native population.

More broadly, ASRC believes that safe, expeditious and responsible development of oil and gas
resources in the Alaska Outer Continental Shelf (OCS) region is critical for the United States’
energy policy and energy mix, for the Alaska economy that supports our Alaska Native
shareholders, and for the continued operation of the Trans Alaska Pipeline System (TAPS). In
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that regard, we have consistently advocated for appropriate regulatory review and oversight of
oil and gas exploration and development activities, including environmental reviews and
assessments under the National Environmental Policy Act (NEPA) at the appropriate juncture.

We do not, however, believe that the DEIS issued by NMFS is either required by NEPA or
appropriate at this stage, and we respectfully request that NMFS reconsider its decision to issue
an EIS, withdraw the DEIS, and instead apply the analyses contained in the DEIS to future
exploration and development activities that trigger environmental review requirements under
NEPA. If, however, NMFES does not withdraw the DEIS, we request that it consider our detailed
comments on the DEIS set forth below.

Background

ASRC is an Alaska Native Regional Corporation created at the direction of Congress under the
terms of the Alaska Native Claims Settlement Act of 1971 (“ANCSA™). See 43 U.S.C. § 1606.
This landmark legislation extinguished Alaskan aboriginal land rights, and authorized and
directed Alaska Natives to adopt a western corporate model to manage lands, funds and natural
resources. Although the western corporate model was a new concept for Alaska Natives, we
have been able to successfully manage our assets consistent with our sound stewardship and
values. Under ANCSA, Iiupiat Eskimos living on the North Slope on or before December 18,
1971, were eligible to enroll as shareholders in ASRC. ASRC has since issued additional shares
to their descendants, giving ASRC a shareholder base of approximately 11,000 Ifiupiat Eskimos.

Through ANCSA, Congress created ASRC and directed that we use the North Slope’s natural
resources to benefit the Ifiupiat people financially and culturally. Congress authorized ASRC “to
provide benefits to its shareholders who are Natives or descendants of Natives or to its
shareholders’ immediate family members who are Natives or descendants of Natives to promote
the health, education or welfare of such shareholders or family members.” 43 U.S.C. § 1606(r)
(emphasis added). Consistent with this unique legislation, ASRC is a for-profit business that is
committed both to providing sound returns to our shareholders and to preserving our Ifiupiat way
of life, culture and traditions.

Operating in one of the least hospitable natural climates in the world, we have built businesses to
provide jobs for our people, tax revenues for our Villages and our Borough, and cash dividends
for our shareholders. At the same time, we have integrated maintenance and protection of the
Ifiupiat cultural and traditional practices into the ASRC business.

In carrying out our congressionally-mandated mission, ASRC and its subsidiary companies are
active participants in North Slope and Alaska OCS oil exploration, development and production.
The oil and gas industry is the source of many jobs for ASRC’s Ifupiat shareholders and of
many contracting opportunities for the ASRC family of companies. This includes work our
subsidiaries perform as contractors in oil field developments, engineering, pipeline maintenance,
and property leasing for exploration and development.

ASRC has a significant stake in ensuring that oil and gas exploration and development in the
Arctic is performed in a manner that minimizes the impacts and potential impacts on subsistence
activities of our communities and shareholders.



ASRC has historically been very involved in working with the government and with private
parties to address concerns about Arctic OCS exploration and its potential effects on the
subsistence activities of our communities and shareholders. We also view these concerns against
a backdrop of the steep decline in production from onshore fields now contributing to the TAPS.
We recognize that our Ifupiat culture depends upon a healthy ecosystem and the subsistence
resources it provides and that our communities depend upon present and future oil and gas
development as the foundation of a sustained North Slope economy. Development has a direct
positive impact on the improvements to the physical infrastructure of our North Slope villages.

ASRC also recognizes that responsible development of domestic oil and gas resources, including
oil and gas resources in the Federal OCS, is a critical component of the country’s overall energy
policy and strategy. In BOEM’s most recent assessment of recoverable oil and gas resources it
estimated that there are 88.6 billion barrels of undiscovered technically recoverable oil and 398.4
trillion cubic feet of undiscovered technically recoverable natural gas in the Federal OCS.! A
significant portion of this resource base is located in the Alaska OCS, and developing domestic
energy resources -- including those in the Alaska OCS -- will both reduce our country’s reliance
on foreign oil and bring much-needed jobs to our communities.

While ASRC supports development of domestic energy resources such as those existing in the
Alaska OCS, we also recognize the need to address the impacts of such development to ensure
that it is done in the most responsible manner, protecting human health, the environment and
critically important cultural resources. We support ongoing efforts to rigorously evaluate and
continually improve strategies for addressing and mitigating impacts of oil and gas development,
and we believe that technological innovation, advancements in risk assessment, and strong and
effective regulatory oversight will combine to effectively address environmental considerations,
including specifically the evaluation and continued improvement of Arctic spill prevention and
response measures.

1. ASRC Requests that NMFS Reconsider its Decision to Issue an EIS and Withdraw the
DEIS

Pursuant to NEPA, the need for an EIS is triggered by a “major federal action” that “may
significantly affect the human environment.” As far as ASRC can determine, there is no “major
federal” action that would trigger the need to prepare the DEIS. Further, as NMFS recognizes in
several places in the DEIS, the type of NEPA review that is included in the DEIS has historically
occurred at other stages of the oil and gas development process, triggered by specific activities
such as lease sales, exploration plans, etc. Indeed, there are sections of the DEIS that discuss the
appropriate application of NEPA to oil and gas development activities, at the appropriate stages,
and ASRC suggests that a close examination of these sections leads to the conclusion that there
is no purpose or need for a NEPA analysis at this stage.

" BOEM, Assessment of Undiscovered Technically Recoverable Oil and Gas Resources of the Nation’s Outer
Continental Shelf, 2011, Fact Sheet RED-2011-01a (November, 2011).
242 U.S.C. §4332(c).



The Council on Environmental Quality’s (CEQ) regulations implementing NEPA define “major
federal action” to include “new and continuing activities” that tend to fall into one of four
categories:

o Adoption of official policy, such as rules, regulations, and interpretations adopted
pursuant to the Administrative Procedure Act;

° Adoption of formal plans;

° Adoption of programs, such as a group of concerted actions to implement a
specific policy or plan; or

o Approval of specific projects, including actions approved by permit or other
regulatory decision.

According to the DEIS, the evaluation performed therein is of the potential effects to the
environment of anticipated levels of geological and geophysical exploration activities in the
U.S. Beaufort and Chukchi seas, Alaska.* In addition, the “proposed action” that the DEIS
purports to evaluate is set forth in Section 1.2 of the DEIS:

The proposed action considered in this EIS is:

* The issuance of ITAs under Section 101(a)(5) of the MMPA, by NMFS, for the
incidental taking of marine mammals during G&G permitted activities, ancillary
activities, and exploratory drilling activities in the U.S. Beaufort and Chukchi seas,
Alaska, and

* The authorization of G&G permits and ancillary activities in the U.S. Beaufort
and Chukchi seas, Alaska, by BOEM under the OCS Lands Act.’

2

In addition, elsewhere in the DEIS NMFS appears to identify the types of “anticipated actions’
that it is seeking to address in the DEIS:

o NMES anticipates receipt of applications to take marine mammals incidental to
oil and gas industry exploration activities.

° BOEM anticipates receipt of applications to conduct exploration surveys pursuant
to the OCS Lands Act.’

° BOEM conducts NEPA analyses for proposed OCS activities and includes
measures, if necessary, in permits, plan approvals, and other authorizations to minimize
potential adverse effects to the human, marine, and coastal environment (30 CFR Parts 550

> C.FR. § 1508.18.
National Marine Fisheries Service, Draft Environmental Impact Statement for Effects of Oil and Gas Activities in
the Arctic Ocean, December 2011, at 1-2. (emphasis added).
Sl at1-8.
Id., at 1-8.
" 1d.



and 551).

There is no reference that we can find to any proposed federal action -- such as a permit
application, a petition for incidental take regulations (ITR), an application for an Incidental Take
Authorization (ITA) or an Incidental Harassment Authorization (IHA), or a request for a plan
approval or other authorization -- that would even trigger the next NEPA step, determining
whether the action is “major” or “may significantly affect the human environment.” The only
reference to any “action” that we can find is to undefined “anticipated...activities” that have not
yet been proposed, and it is not clear to us how these anticipated activities constitute a proposed
“federal action” under the CEQ regulations.

Notwithstanding the fact that we do not believe that there is a proposed federal action that needs
this NEPA impacts analysis, we understand and appreciate the need for robust environmental
review of oil and gas development in the Arctic Ocean, and we respectfully submit that there is a
process in place that has worked very well in the context of ensuring full reviews of actions at
appropriate stages of development of these resources. As described at various places in the
DEIS:

° The OCS Lands Act, 43 U.S.C. § 1331 et seq. prescribes a four stage process for
development of offshore federal mineral resources: (1) a 5-year oil and gas leasing
program; (2) lease sales; (3) exploration pursuant to exploration plans; and (4)
development and production plans. Environmental reviews are conducted for each of
these stages.”

° BOEM has consistently applied and followed the four stage process created by the
OCS Lands Act to ensure the safe and orderly development of oil and gas resources on
the OCS in both shallow and deep water. This four stage process consisting of planning,
exploration, leasing, and production and decommissioning of oil and gas resources in
federal waters requires a careful and comprehensive NEPA review at each and every
stage, whether it be via an EIS or an Environmental Assessment (EA).lo

° Because the EIS addresses general effects and is not specific to the request for an
ITA for a particular activity, additional NEPA review may be required for each
application for authorization. The form of the additional review will depend on the nature
and scope of the proposed activity.''

Generally speaking, at each subsequent step of the oil and gas exploration and development
process the scope of the proposed program under review gets narrower, while the environmental
reviews under NEPA get more robust, specific and detailed. The process includes the ability of
agencies like NMFS to “tier” subsequent NEPA documents on those documents previously
prepared, in essence building each subsequent NEPA review on the work done in the prior

2 Id., at 1-4.

1OIa?., at 1-4.
Id., at 1-6.

" 1d., at ES-29.



review(s). ASRC has supported, and continues to support, BOEM’s policy of “tiering” NEPA
reviews for oil and gas development activities.

With respect to future oil and gas activities in the Beaufort and Chukchi Seas, when there is a
proposed federal action that requires the next level of NEPA review, there is a wealth of
information that can be used, including the analysis set forth in draft form in the draft DEIS. By
way of a very recent example, on February 27, 2012, NMFS published a Notice of Availability of
a Draft Environmental Assessment for the Issuance of Incidental Harassment Authorizations in
the U.S. Beaufort and Chukchi Seas.'* The Draft Environmental Assessment was triggered by
the receipt of requests for issuance of IHAs authorizing the incidental taking of marine mammals
during Shell’s proposed 2012 exploratory drilling programs in the Beaufort and Chukchi Seas,
and the discussion and analysis of environmental impacts, mitigation measures, monitoring, etc.
in the Draft Environmental Assessment tracks very closely with the discussion and analysis in
the DEIS, except that it is tied to an actual proposed action. These IHAs, which are required
pursuant to the MMPA, are exactly the type of “proposed actions” that trigger the need to
determine whether a NEPA review is required and, if so, issuance of the appropriate NEPA
review document (in this case, an environmental assessment).

In the absence of federal action that is triggering the need for a NEPA analysis of the sort set
forth in the DEIS, ASRC respectfully requests that NMFS withdraw the DEIS, retaining the
substantive analysis set forth therein (subject to our comments below on the substance of the
analysis) to be used in forthcoming NEPA reviews of oil and gas activity in the Beaufort and
Chukchi Seas.

II. If NMFS Proceeds with the DEIS, ASRC Requests that NMFS Consider the Following

Specific Recommendations.

A. Any Final EIS Must Recognize the Importance of Interaction with Local

Communities and Organizations, and of Diligent Implementation of Tools for Mitigating Impacts

on Subsistence.

ASRC recognizes the need for continued emphasis on, and development of, robust systems to
protect against adverse impacts of oil and gas development on the Arctic environment, including
critically important subsistence and cultural resources. Any oil spill in the Arctic OCS has the
potential to be catastrophic to our communities and people. As a result, ASRC has taken a very
deliberate approach in our consideration of off-shore exploration and development, and, on
behalf of the Native Alaskan shareholders, we have made a concerted effort to be involved in
discussions at every step of the oil and gas exploration and production process in Alaska,
including on the off-shore OCS.

In addition to working with federal and state agencies with responsibility for overseeing these
activities, we have also historically worked with Alaska OCS explorers to address our concerns

1277 Fed. Reg. 11492 (Feb. 27, 2012).



regarding the environmental impacts of specific planned activities. We note that Shell, for
example, has done a lot of work to identify and analyze the potential impacts of its operations, as
indicated by the Environmental Impact Assessment that was submitted as an Appendix to Shell’s
May 2011 Revised Outer Continental Shelf Lease Exploration Plan: Camden Bay, Beaufort Sea,
Alaska.”® That EIA contains a very comprehensive and detailed evaluation and analysis of both
potential impacts and measures to be implemented to mitigate those impacts.

It is important that as oil and gas development activity continues in the Arctic, all parties
continue to reap the benefits from the substantive involvement of local communities with
expertise and knowledge regarding local environmental conditions, subsistence hunting, and
cultural resources. In that regard, ASRC appreciates NMFS’s recognition in the DEIS that
“several processes and programs have evolved to facilitate interaction between the industry and
the local communities to ensure that the Arctic subsistence culture can continue to thrive in
conjunction with oil and gas development,”'* and we encourage NMFS to continue to embed
these processes and programs in its planning documents.

In various sections of the DEIS, NMFS also references “mechanisms” or “tools” for cooperation,
conflict avoidance, and impact mitigation, including Plans of Cooperation (POC), Conflict
Avoidance Agreements (CAA), Communication Centers, and the annual Open Water Meeting.15
ASRC strongly supports the use of appropriate consultation tools in the context of oil and gas
development in the Arctic. We believe that POCs, with their requirements for consultation and
community meetings with potentially affected communities, are an effective tool to ensure that
meaningful consultations continue to take place. CAAs like the Open Water Season CAA play a
similarly important role.

We recognize, as does NMFS, that federal agencies such as NMFS or BOEM cannot require
these types of agreements that are between private parties. We also believe, however, that it is
important to continue to cite to and to support these processes, which can foster discussions that
result in effective and efficient mitigation measures, in these planning documents. In that
context we take special notice of the interactive process involving the Open Water Season CAA,
the Alaska Eskimo Whaling Commission, and the relevant POC that have worked together to
address mitigation issues involving the bowhead whale subsistence hunt.

We are not sufficiently familiar with the foundations for the concerns that are discussed in the
DEIS to offer specific comments on whether (a) a CAA “requires more from the industry than is
necessary to ensure no immitigable adverse impact” (the standard set in the MMPA); (b) a CAA
that is developed by the AEWC insufficiently represented the interests of subsistence hunters of
species other than the bowhead whale; and/or (¢) the POC process has morphed into a one-way
process whereby companies unilaterally develop a POC without any chance for meaningful input
from the subsistence communities.'®

We do, however, strongly urge that NMFS address these concerns and work with the parties to
take whatever steps are necessary to ensure that critical tools and processes such as POCs and

"> ASRC submitted detailed comments on Shell’s EP on July 25, 2011.

" NMFS, DEIS, at 2-21.

" Id., Sections 2.3.4 (pp. 2-21 through 2-23) and 5.4 (pp. 5-9 through 5-13).
" Id., at 5-10 through 5-11.



CAAs continue to be available to facilitate interaction between the oil and gas industry and local
communities that results in the proper balance that allows for continued development subject to
mitigation measures that adequately protect our subsistence hunting, as well as our local customs
and cultural resources. We think this is critical regardless of whether NMFS decides to withdraw
or proceed with finalization of the DEIS.

ASRC also supports continued efforts to organize and hold the annual Open Water Meetings. As
NMES recognizes, these meetings offer the opportunity, in one forum, for industry, local, state
and federal government officials, and representatives of affected native Alaskan communities,
among others, to come together and hear plans, concerns, proposed solutions, etc., with respect
to the potential impact of oil and gas development activities on marine mammals, mitigation of
those impacts, and general interaction amongst all interested parties.

B. NMFES Should Not Select the No Action Alternative as the Preferred Alternative.

In the event that NMFS proceeds with finalization of the EIS, ASRC urges the Service not to
select Alternative 1, the “No Action Alternative,” as the “Preferred Alternative” in the Final EIS
and Record of Decision. Under that alternative, companies would not be able to secure required
authorizations under the MMPA for incidental takings, and BOEM would not issue G&G
permits or authorize ancillary activities in the Beaufort and Chukchi Seas.'” As a result, no
company could undertake these activities during the 2012-2017 period unless they already had
the requisite authorizations and permits.

NMES appears to recognize the adverse impacts that would flow from selection of the No Action
alternative as the preferred alternative:

The No Action alternative would have a major impact on land and water use and
management because it would be a significant change from existing conditions. This
alternative would be contrary to current federal and state management of offshore
waters. This alternative would cause a change in activity levels and affect management
plans and would change federal, state, and private development rights by preventing
exploration for oil and gas resources.'®

The result would be, in effect, a five-year moratorium on performing activities necessary to
support new oil and gas exploration and development in the Arctic OCS, which is unacceptable
from a number of perspectives.

As BOEM recognized in its recently released “Proposed Outer Continental Shelf Oil and Gas
Leasing Program 2012-2017, oil and natural gas production from the OCS “...are key
components of a national energy strategy to diversify energy sources.”"® ASRC supports the goal
of maximizing the diversification of the country’s energy supply, and believes that NMFS should
recognize the key role that oil and gas in the OCS, including the Alaska OCS, must play in that
effort. As BOEM summarized:

'"1d., at 2-35.
' Id., at ES-24 (emphasis added).
' BOEM, Proposed Outer Continental Shelf Oil and Gas Leasing Program 2012-2017, November 2011, at 92.



Production of oil and natural gas from the OCS directly reduces the amount of oil that
must be imported from abroad, much of it from politically unstable regions, thereby
lessening the threat to the U.S. economy posed by supply disruptions and higher prices.20

It is clear that oil and gas resources in the Alaska OCS region will have to play a significant role
in the development of additional domestic energy supplies. According to BOEM’s 2011 report
evaluating undiscovered technically recoverable oil and gas resources on the OCS, the Alaska
OCS ranks second in the country with 31% of the potential OCS oil and gas resources; of that
total, almost 90% is in the Beaufort and Chukchi Seas.”’ Timely development of OCS oil and
gas resources, including those in the Alaska OCS, will contribute significantly to a better,
stronger national energy policy, with these myriad attendant benefits.

ASRC submits that if NMFS were to impose a de facto five-year moratorium on new Arctic oil
and gas development by selecting the No Action Alternative, it would be erecting unnecessary
and unwarranted barriers to the development of domestic energy resources that most credible
experts (including BOEM) recognize are critically important components of our national energy
policy and that contribute significantly to national security.

Selecting the No Action alternative as the Preferred Alternative would also have significant
adverse economic impacts on the residents of the North Slope, including the Native Alaska
shareholders of ASRC who reside there. As recognized by the NMSF:

Alternative 1 would result in lost opportunities for employment and personal income in
areas providing support activities in the NSB, NAB, Nome, and Dutch Harbor. This
includes lost employment to NSB and NAB residents as PSOs, subsistence advisors, Com
Center staff, and spill response personnel. There could also be lost employment and
personal income to oil and gas professionals in Anchorage, other parts of the state, and
nation as a result of Alternative 1.7

The DEIS also identifies specific ways in which oil and gas exploration and development plays a
significant role with respect to both the Alaskan economy and the economies of specific areas
like the North Slope -- this list is by no means exhaustive:

° Alaska OCS development is anticipated to be a significant driver in “the next
generation of economic activity by extending the duration of the petroleum industry in
the state” (ISER 2009).>

° Exploration, development, production, and transportation of oil and gas are major
contributors to the economy of Alaska and the NSB.**

2 1d., at 86.
2 BOEM, supra note 1, at 2.
»» NMFS, DEIS, at 4-13.
Id., at 4-12.
*Id., at 3-130.



° Current TAPS pipeline throughput has fallen to one-third its peak flow, and any
OCS contribution would extend its commercial life. This would continue state and local
royalty oil revenue that otherwise would end immediately upon closure of TAPS.”

o The oil and mining industry generate high income jobs and service contracts for
local businesses and the construction industry.”

° Oil and gas exploration and development on Alaska’s North Slope is the principal
industry in the NSB.”

o Average monthly wages in Alaska total $3,886 per month per household, but the
oil and gas extraction industry has the highest monthly wages at $13,924.%%

ASRC is in a position to offer unique testimony on this issue. As indicated earlier in these
comments, ASRC was created by Congressional fiat, and Congress mandated that we use the
natural resources located on lands conveyed to us to benefit our Ifiupiat shareholders and to
promote the health, education or welfare of such shareholders. In carrying out this congressional
mandate, ASRC and its subsidiary companies are active participants in North Slope and Alaska
oil exploration, development and production (both on- and offshore), and the oil and gas industry
is the source of many jobs for ASRC’s Iiiupiat shareholders. ASRC subsidiaries perform a wide
variety of contract work supporting oil and gas development, as recognized by NMSF: “Native
corporations have established subsidiaries to provide contract services for a variety of activities,
including oil field services, ice road construction, and oil spill response.”29

In addition, many, perhaps most of ASRC’s shareholders are Alaskan North Slope residents, and
most of those are located along the Arctic coast. Continued oil exploration and development --
whether offshore or onshore -- maintains the viability of the TAPS, and without a viable TAPS,
the North Slope Borough loses its ability to fund critical infrastructure that improves the quality
of life for North Slope residents. Finally, ASRC owns more than five million acres of land on
the North Slope, and many tens of thousands of acres are located along the Arctic Ocean
coastline.

If NMFES were to preclude -- even temporarily -- further oil and gas development by selecting the
No Action alternative, the adverse economic impacts on Native Alaskans and the boroughs,
villages, and regional corporations would be disproportionately high. It would also adversely
impact the ability of regional corporations to meet the obligations imposed upon them by
Congress with regard to their shareholders, and ASRC suggests that it would be disingenuous at
best for NMFS to trigger these results, particularly through issuance of decision document in a
regulatory process that is unwarranted and unnecessary.

B Id., at 4-13.
ij Id., at 3-133.
o 1d., at3-135.
Id., at 3-136.
P Id., at 3-144.



By selecting an alternative that would provide for the ability to take the necessary first steps
towards the safe and responsible development of oil and gas resources in the Arctic, NMFS
would be taking concrete steps to facilitate a process that will culminate in increased energy
independence. In doing so it would also avoid the significant adverse consequences that will
occur if the decision is made to defer or forego OCS oil and gas development at this critical time.

C. The Benefits of Future Oil and Gas Activity in the Arctic Outlined in Alternatives

2-5 Outweigh the Potential Impacts of Those Activities

The benefits of continued oil and gas development in the Beaufort and Chukchi Seas -- as
outlined above -- are clear. With respect to weighing the potential impacts of such activities
against those benefits, we concur with NMFS that “the benefits offered to the Nation by the
long-term productivity of the Proposed Action are expected to offset the short-term use of the
environment, if properly mitigated as proposed.”*

The impacts analysis focus on two “exploration scenarios” that the four non-no action
alternatives are based upon. ASRC is not in a position to comment on whether the scope of the
two exploration scenarios are appropriate, whether they overestimate or underestimate the scope
of exploration activities that will occur in the Beaufort and Chukchi Seas in the period 2012-
2017, or whether there are more scenarios that should be part of the analysis.

ASRC does believe that the impacts of the scope of activities that are included in the two
scenarios can be sufficiently managed and mitigated to minimize adverse environmental effects.
Minimizing adverse environmental impacts is very important to us; ASRC and its shareholders
have the most at stake in ensuring that impacts on our culture, our lifestyle and our subsistence
activities are minimized to the fullest extent possible.

Based on its analysis of the potential impacts and incorporating proposed mitigation measures,
NMES concluded that “the environmental effects of the proposed action alternatives would be
temporary in nature and would have no adverse long-term impacts on the long-term productivity
of the Beaufort and Chukchi seas, if properly mitigated as proposed.”31 ASRC agrees with this
conclusion. ASRC also agrees that when the benefits of the oil and gas activities that were
considered as part of this analysis are weighed against the temporary environmental effects (and
lack of adverse long term impacts), the benefits outweigh the effects.

D. The DEIS Should Not Include an Evaluation of an QOil Spill Scenario.

ASRC does not understand why NMEFS includes an analysis of the potential impacts of a very
large oil spill (VLOS) in its evaluation of “the potential effects or impacts of each of the
alternatives....on the physical, biological, and social environments.”> As NMFS acknowledges,
“because the occurrence of a large oil spill is a highly unlikely event, it is not part of the
proposed action for any alternative.”™ To the extent that a VLOS is not part of the proposed
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action covered the DEIS, ASRC submits it is inappropriate include an evaluation of the impacts
of such an event in this document.

ASRC believes, as stated earlier in these comments, that there are several stages in the oil and
gas development process where this type of NEPA analysis, including the analysis of the
potential impacts of a VLOS, is more directly related to the proposed major federal action under
evaluation, more appropriate, and more legally defensible. Indeed, in its review of NEPA
implementation in OCS oil and gas development CEQ explicitly recognized the practice of
“tiering” of levels of review, pursuant to which the analysis of the potential impacts of a VLOS
are more appropriately addressed at the various other stages of NEPA review. In fact, VLOS
analyses have already been performed for exploration and development in the Beaufort and
Chukchi Seas, and are included in the BOEM 2012-2017 OCS Oil and Gas Leasing Program
Draft Programmatic EIS (BOEM 2011d) for the Beaufort Sea and in the BOEM Lease Sale 193
Revised Draft Supplemental EIS (BOEM 2011b) for the Chukchi Sea.™

For these reasons, ASRC urges NMFS to remove the portions of the DEIS that address any
analysis of the potential impacts of a VLOS, with the understanding that robust analyses of the
impacts of a VLOS have already been performed at other stages of this process, and that any
further VLOS analysis will be tiered off of those analyses at the appropriate action stage.

E. Any Final EIS Must be Revised to More Accurately Classify the Beneficial

Impacts on Regional Personal Income and Employment Rates.

ASRC believes that the manner in which NMFS has chosen to classify the impacts of the five
alternatives discussed in the DEIS on personal income and employment understates the
positive/beneficial impacts that oil and gas activity that is assumed under Alternatives 2 through
5 would have in Alaska, and specifically on the North Slope. The main cause of this
understatement may be the NMFS’s decision to classify an impact as “minor” unless there is
more than a 5% increase (or decrease) in the relevant “indicator.”

As the bulleted list of economic impacts discussed in Section II.B of these comments reflects, the
broad economic impacts of OCS oil and gas development is significant. In its Report Economic
Analysis Methodology for the 5-Year OCS Oil and Gas Leasing Program for 2012-2017, BOEM
estimates that the net economic value from anticipated production of economically recoverable
oil and natural gas resources expected to be leased and discovered in the Beaufort and Chukchi
Seas as a result of the Proposed Program range from $7.25 billion to $71.5 billion. *°

More specifically with respect to the economic impacts of the activities that are the subject of the
DEIS, the four non-no action alternatives discussed in the DEIS rest primarily on the two
“exploration scenarios.” Although the scope of activities associated with the exploration
scenarios may be limited when compared to more extensive exploration and, ultimately,
development and production activities, they nonetheless would have positive impacts on

*1d. at ES-28.

? Id., Table 4.4-1 at 4-12.

% BOEM, Economic Analysis Methodology for the 5-Year OCS il and Gas Leasing Program for 2012-2017,
BOEM-2011-050 (October 2011).



socioeconomic conditions in Alaska. This is particularly true in terms of the impact on income
and employment for residents of the North Slope, the area located closest to the exploration
activities.

NMES recognizes these impacts in the narrative of the DEIS:

° There would be a limited number of direct local North Slope employment
opportunities associated with the standard mitigation measures for PSOs, Subsistence
Advisors, Com Centers, and oil spill responders. There would be direct and indirect
employment opportunities for Regional and Village Corporations that procure service
contracts related to the above activities or support of crews and staging. In the
communities of Barrow, Wainwright, Nome and Unalaska/Dutch Harbor (where crew
changes occur or vessels are based), there could be short-term, seasonal demand on
institutions and social services.”’

° The indirect employment opportunities associated with Alternative 2 are shore-
based, including: transport of equipment, room and board of survey/seismic crews, and
administration of permits to conduct the surveys. Native Corporations and private entities
may capitalize on these opportunities.3 8

° The context of the socioeconomic impacts is unique because the people that
would experience the flow of workers and research vessels are predominantly Ifupiat
communities.*

NMES also undertakes some analysis to estimate the number of jobs that could be created under
the two exploration scenarios -- for example, under the more limited scenario more than 200
“Protected Species Observer” jobs could be created, while under the more robust exploration
scenario almost 340 such jobs could be created.*’

While these numbers may not reflect a “greater than 5% increase” in employment due to the
types of activities assumed in the exploration scenarios, ASRC submits that this type of job
creation is anything but “minor” in the context of the North Slope. More importantly, as this is a
cumulative assessment (for purposes of analyzing impacts), we believe that the assessment of
impacts on income and employment should also be cumulative (that is, include activities and
projects beyond the seismic and initial exploration to include development and production). This
would result in a significantly greater positive economic benefit -- income and employment
included -- for the economies of Alaska and regions such as the North Slope.

Regardless of whether the cumulative impacts are included, ASRC believes that given the
current employment climate nationwide and in Alaska, the creation of these jobs should not be
characterized as “minor” in the context of this analysis, and ASRC requests that NMFS modify
the analysis parameters and discussion in the DEIS to more appropriately reflect the positive

j; NMFS, DEIS, at 4-497.
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economic impact of these alternatives on employment in our region.

F. The Scope of the Categories of Mitigation Measures to be Considered is

Appropriate, Provided that the Mitigation Analysis is Conducted at the Appropriate Stage of

Review.

ASRC has reviewed the categories of mitigation measures set forth in the DEIS, grouped broadly
into either the “Standard Mitigation Measures” category or the ‘“Additional Mitigation
Measures” category.! Generally speaking we agree that these categories, and the specific
measures within these categories, represent the appropriate universe of mitigation measures that
need to be considered when NMFS is looking to promulgate ITRs or issue ITAs or IHAs under
the MMPA, and when BOEM is considering G&G permit applications and applications for
ancillary activity approvals.

We do note, however, that whether one or more of these mitigation measures is necessary or
appropriate requires a case-by-case analysis in the context of issuing the requisite
ITA/THA/permit/approval, and the scope of the measures that are ultimately determined to be
necessary, if any, will be dictated by the specific attributes of the activity for which approval or a
permit is being sought. In that regard this comment should not be construed as approval or
disapproval of any specific mitigation measure discussed in the DEIS. Finally, we also strongly
urge that NMFS and BOEM consult closely with locally affected whaling communities when
evaluating potential mitigation measures, including the scheduling/timing/scope of specific
activities, using tools such as the POC, CAA, and any other appropriate mechanisms.

ASRC appreciates the opportunity to present these comments on, and suggested modifications to,
the DEIS. We look forward to continuing our role in shaping the development of important
resources in the Alaska OCS and elsewhere in the region, and we thank you in advance for your
consideration of these comments.

Sincerely,
ARCTIC SLOPE REGIONAL CORPORATION

Lo -

Richard Glenn
Executive Vice-President
Lands and Natural Resources

*1Id., at 2-39 through 2-42, 4-11 and Appendix A.
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February 28, 2012

Re: Shell Comments on the NMFS Draft Environmental Impact Statement
Effects of Oil and Gas Activities in the Arctic Ocean

Shell Exploration and Production Company (Shell), as the largest lease holder in the Chukchi
Sea and Beaufort Sea, is pleased to respond to the subject notice on the availability of a Draft
Environmental Impact Statement (DEIS) on the effects of oil and gas activities in the Arctic
Ocean (National Oceanic and Atmospheric Administration RIN 0648—XA885 referred to herein
as the DEIS) (NMFS 2011). The comments provided below outline Shell‘s concerns regarding
the DEIS.

National Marine Fisheries Service (NMFS) released the DEIS in December 2011. The stated
purpose was to analyze the impacts of issuing marine mammal incidental take authorizations
associated with oil and gas exploration activities in Federal and State waters of the U.S. Chukchi
and Beaufort Seas off Alaska. Shell finds that the DEIS presents no feasible alternatives and that
the document does not contain the mandated analyses necessary to withstand judicial scrutiny.
Therefore, we request that:

e NMFS withdraw this DEIS;

e NMEFS work in collaboration with Bureau of Ocean Energy Management (BOEM) and
the U.S. Fish and Wildlife Service (USFWS) to initiate a new DEIS process starting from
the scoping stage; and

e NMFS and BOEM conduct a workshop with industry to develop and analyze a feasible
set of alternatives.

Shell‘s comments address four key areas of concern:

I. Fundamental legal violations of Administrative Procedure Act (APA), National
Environmental Protection Act (NEPA), and the Outer Continental Shelf Lands Act
(OCSLA) may have occurred during the review process and appear throughout the DEIS
document. There are significant NEPA failures in the scoping process, in the
consultation process with agency experts, in the development and assessment of action
alternatives, and in the development and assessment of mitigation measures. There are
also many assumptions and conclusions in the DEIS that are clearly outside of NMFS°s
jurisdiction, raise anti-competitiveness concerns, and are likely in violation of the


mailto:Susan.Childs@Shell.com
http://www.shell.com/

contract requirements and property rights established through the OCSLA. In total, these
legal violations create the impression that NMFS pre-judged the results of their NEPA
analysis.

II. Persistent inconsistencies plague the DEIS throughout the document and weaken the
validity of the agency‘s conclusions and recommendations. The background information
is inconsistent with past NEPA reviews of offshore exploration; alternatives included and
assessed are inconsistent with the scope; definitions of an exploration activity are
inconsistent; and, most grievous, conclusions in one section of the document are
inconsistent with the technical and scientific information presented in other sections of
the document. Particularly flawed is the methodology of characterizing socioeconomic
impacts compared to environmental impacts. The inconsistencies present in the treatment
and evaluation of impacts in the DEIS lead to conclusions that are not supported by
sound environmental or socioeconomic analyses.

III. Available technical information on numerous issues, including migrating bowhead
whales, marine mammal populations, differences between the Beaufort and Chukchi seas,
the biological consequences of marine sounds, and special habitat areas, does not appear
to have been evaluated or included in the impact analyses as presented in Environmental
Consequences (Chapter 4). Impact analyses and subsequent conclusions are also not
based on correctly interpreted study results, not based on newer study results provided to
the agency by industry, and, in several instances, not based on newer study results that
are cited elsewhere in the DEIS. This results in unfounded speculation, the overstatement
of impacts and development of arbitrary and unnecessary mitigation measures.

IV.The activity levels assessed and mitigation measures proposed in the DEIS are so
restrictive that they will effectively result in a taking of the rights of leasees. Oil and gas
lease holders may be prohibited from meeting their obligations to explore (under the
primary lease term) and may thus risk losing their leases upon expiration of the least
term. Currently, 936 state and federal offshore leases are held in the Chukchi and
Beaufort Seas by about 20 operating companies. These leases are set to expire in 2013-
2019. Despite the large number of lease holders and public statements by several
operators in each sea concerning their intentions to drill in the near future, the alternatives
evaluated in the DEIS have a maximum of two drilling programs in each sea per year.
The problem with these restrictive alternatives is compounded by DEIS definitions that
limit a drilling program to a single drill rig, and by mitigation measures that reduce the
operational window for drilling by about 13 percent across the entire planning area and
by another 37-80 percent over large portions of the planning area.

Shell has numerous comments and issues within each one of these key areas of concern, which
are discussed below in detail. We have also attached a table entitled Shell Comments on the
DEIS to this letter, which contains an additional 145 separate Shell comments on the DEIS.




Shell asks that you consider each of these comments on its merit. Again, we believe that these
issues with the DEIS are so significant that the DEIS in its current condition should be
withdrawn, and that the EIS process should begin again, starting with scoping.

Shell is providing comments in two formats. The first section is a narrative review of the
principle issues that Shell finds to be most problematic flaws. The second section is a
spreadsheet-based recitation thorough review of the DEIS providing specific comments within
each section. Both segments are important aspects of Shell‘s input and should be addressed in
NMFS‘s consideration of comments.

Thank vou.
/ _— e —
Susan Childs

Alaska Venture Support Integrator, Manager



1. Legal Implications

The DEIS includes fundamental flaws that, if carried through to the Final EIS, subject the
Record of Decision to vacatur and remand in a legal challenge. The DEIS is inconsistent with
NEPA and OCSLA, and as a result is arbitrary and capricious in violation of the APA. An
agency‘s actions under both NEPA and OCSLA are reviewed under the arbitrary and capricious
standard of the APA. An agency‘s decision is arbitrary and capricious under the APA where the
agency (i) relies on factors Congress did not intend it to consider, (ii) entirely fails to consider an
important aspect of the problem, or (iii) offers an explanation that runs counter to the evidence
before the agency or is so implausible that it could not be ascribed to a difference in view or the
product of agency expertise. Lands Council v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en
banc). The current DEIS errs in all three ways.

Specifically, as discussed further below, the NMFS DEIS (NMFS 2011) fails to comply with
NEPA because the agency failed to adequately —scope” the activities analyzed and failed to
analyze a reasonable range of alternatives. NMFS‘s explicit limitations imposed on future
exploration and development on existing leases in the DEIS undermine the contractual
agreement between lessees and the Federal government in violation of the Supreme Court‘s
instruction in Mobil Oil Exploration & Producing Southeast v. United States, 530 U.S. 604
(2000). As drafted, the DEIS raises concerns regarding improper government interference with
markets, as early applicants to exploration and development activity would be covered by the
environmental analysis, but NMFS would stall, and potentially prohibit, any activity levels
higher than those anticipated in the DEIS. Finally, the DEIS represents an untenable attempt by
NMEFS to overreach its jurisdictional bounds, trampling on the decision making authority that has
been granted by Congress primarily to the Department of Interior, and to other agencies as well.

I.A. NEPA Violations

The DEIS is a fundamentally flawed NEPA document. The NEPA violations in the DEIS begin
in the initial scoping phase and extend through the purpose and need statement, the alternatives
analysis, and the environmental impacts analyzed. Cumulatively, these issues create the
appearance of bias, through which NMFS pre-judged the impacts of Arctic oil and gas activities
and excluded from its NEPA analysis levels of activity that it deemed unacceptable.

Scoping Problems

Failure to Analyze Connected and Similar Actions
The —scope” of an EIS is defined as the —range of actions, alternatives, and impacts to be

considered” in the document (40 C.F.R. § 1508.20). When determining the proper scope for an
EIS, an agency must consider three kinds of actions: connected actions, cumulative actions, and
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similar actions. This analysis is intended to help the agency properly define the scope of the
action to be analyzed.

According to NMFS, the scope of the proposed action includes 1) to continue permitting or
authorizing exploration activities that will provide the oil and gas industry and BOEM with the
best available data on the location, extent, and properties of hydrocarbon resources, as well as
information on shallow geological hazards and seafloor geotechnical properties; and (2) to
support MMPA authorizations for the take of marine mammals incidental to conducting deep
penetration seismic surveys, shallow hazards surveys, and exploratory drilling activities under
the Proposed Action (NMFS 2011, pg 1-9).” As a result, a key objective of the EIS was to
—fe]valuate a broad range of reasonably foreseeable levels of exploration activities (e.g. deep
penetration seismic surveys, shallow hazards surveys, and exploratory drilling activities) (NMFS
2011, pg 1-9) [.]” Another articulated objective was to —fp]roject the amount and extent of OCS
and state water G&G, ancillary, and exploratory drilling activities that are likely to occur in the
U.S. Beaufort and Chukchi seas based on the best available information (NMFS 2011, pg 1-10).”

Despite these stated objectives, the NMFS —projection” of future activities (as reflected in the
alternatives analyzed) is unrealistically low, without factual basis and inconsistent with
established facts. NMFS‘s projection is not large enough to encompass the amount and extent of
activity that is reasonably foreseeable. Instead, the projected level of activity and the arbitrarily
narrow range of alternatives analyzed by NMFS demonstrates a failure to properly analyze
connected and similar actions. If NMFS had properly analyzed connected actions and actions
similar to the proposed action, as it should, it would have been compelled to analyze a level of
activity reflecting full exploration and development of existing and potential future leases.

Connected actions include those that —eannot or will not proceed unless other actions are taken
previously or simultaneously” and those that —fa]re interdependent parts of a larger action and
depend on the larger action for their justification (40 C.F.R. § 1508.25(a)(1)).” . The various
stages of oil and gas exploration and development are connected actions that should have been
analyzed in the DEIS. For example, a seismic survey, a site clearance survey, and exploratory
drilling should be considered connected actions because all are part of an overall exploration
program and the more targeted site-specific actions depend on the preliminary survey work. The
DEIS analyzes all of these activities independently but fails to account for the temporal
progression of exploration toward development on a given prospect. By analyzing only a
-snapshot” of activity in any given year, the DEIS fails to account for the potential bottleneck
caused by its forced cap on the activity allowed under its NEPA analysis. Put simply, as more
companies complete their preliminary survey work, they will seek authorization to drill. These
subsequent drilling operations will be —eonnected actions” to the prior survey work, but, given
the arbitrarily low level of exploratory drilling analyzed in the DEIS, some of these connected
actions are not covered by the DEIS and would require additional NEPA review.
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Similar actions are those that —when viewed with other reasonably foreseeable or proposed
agency actions, have similarities that provide a basis for evaluating their environmental
consequences together, such as common timing or geography (40 C.F.R. § 1508.25(a)(2)).”
The DEIS establishes an arbitrary cap on the maximum level of activity analyzed. Levels of
activity higher than this cap have no difference from the proposed action other than intensity of
the activity. Thus, there is no reason why they should not be considered in the current NEPA
document as similar actions to the proposed action.

NMES should have properly analyzed all the actions that are connected and similar to the
proposed action using the best available information. If it had, NMFS would have considered a
level of activity that reflected reasonably foreseeable lessee demand for authorization to conduct
oil and gas exploration and development activities. Unfortunately, NMFS failed to do so,
resulting in a legally defective DEIS.

Failure to Consult
The Scoping Report (NMFS 2010) in the DEIS indicates that NMFS went through the motions

of a scoping period (NMFS 2011, Appendix C). But the DEIS provides no evidence that NMFS
sought out cooperating agencies in the government to provide their expertise in helping NMFS
define the proposed action.

BOEM, a cooperating agency for the DEIS, could have provided NMFS with information on the
number of federal leases outstanding, the level of exploration activity reasonably necessary to
define the resources on a prospect, and the total level of anticipated activity were a successful
exploration project to be developed. While it is reasonable to assume that many outstanding
leases will not ultimately result in development (or even exploration), NMFS should have —ruth-
tested” with its cooperating agency whether the maximum level of activity it assumed was, in
fact, a reasonable assumption of the upper limit on anticipated activity. BOEM would have been
able to provide NMFS with guidance on a —success case” on one of these leases. Use of a
properly constructed —success case” scenario would have provided NMFS with a more realistic
understanding of the level of activity necessary to allow current leaseholders an opportunity to
develop their leases within the lease terms.

Similarly, NMFS should have consulted with the United States Geological Service (USGS),
which recently issued a report on anticipated Arctic oil and gas resources (Bird et al. 2008) The
USGS estimates that oil and gas reserves in the Arctic may be significant. This report was not
referenced in the DEIS. Consultation with USGS would have helped NMFS make a more
informed prediction regarding the likelihood and extent of successful exploration and
development in the project area and thus may have affected the maximum level of activity it
analyzed.

Finally, NMFS does not appear to have consulted with the State of Alaska regarding the
expected level of exploration and development activity on state leases. Although state leases are
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not subject to federal regulation under OCSLA, operators on state lands must nevertheless
comply with the MMPA, and the maximum level of activity analyzed in the DEIS must therefore
encompass activity on state lands as well as the federal OCS.

If NMFS had properly consulted with BOEM, USGS, and the State of Alaska, it would have
been able to develop the information presented in Section IV below, which clearly demonstrates
that the level of activity analyzed in the DEIS is insufficient to allow current leaseholders the
opportunity to comply with their exploration obligations under their leases.

Problems in the Alternatives Analysis
The most fundamental problem with the DEIS, and one which leads to numerous other problems,

is the alternatives analysis. The alternatives analysis is the —keart” of NEPA, and courts have

rigorously imposed the obligation that an agency consider a reasonable range of alternatives (40
C.F.R. § 1502.14); See also 42 U.S.C. § 4332(2)(E) (NEPA requires agencies to —study, develop,
and describe appropriate alternatives to recommended courses of action in any proposal which
involves unresolved conflicts concerning alternative uses of available resources™); Center for
Biological Diversity v. Dep’t of the Interior, 623 F.3d 633, 642 (9th Cir. 2010). —Fhe existence
of reasonable but unexamined alternatives renders an EIS inadequate.” Friends of Southeast’s
Future v. Morrison, 153 F.3d 1059, 1065 (9th Cir. 1998). The DEIS fails to meet this pivotal
NEPA requirement.

In the DEIS, NMFS analyzed five alternatives in detail:

1. A no action alternative (Alternative 1).

2. Level 1 lower activity scenario with up to four 2D/3D seismic or CSEM surveys in the
Beaufort Sea and up to three in the Chukchi Sea, up to three site clearance and shallow
hazards surveys in each sea, one on-ice seismic survey in the Beaufort Sea, and one
exploratory drilling program per Sea (each of which consists of one drilling apparatus)
(Alternative 2).

3. Level 2 higher activity scenario with up o six 2D/3D seismic or CSEM surveys in the
Beaufort Sea and up to five in the Chukchi Sea, up to five site clearance and shallow
hazards surveys in each sea, one on-ice seismic survey in the Beaufort Sea, and up to
two exploratory drilling programs per Sea (each of which consists of one drilling
apparatus) (Alternative 3).

4. Level 2 higher activity scenario (Alternative 3) with additional time/area closures
(Alternative 4).

5. Level 2 higher activity scenario (Alternative 3) with additional mitigation measures
focused on alternative technologies that would augment or replace traditional airgun-
based seismic exploration activities (Alternative 5) (NMFS 2011, pp 2-29 through 2-
48).
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For the reasons presented below, the alternatives analyzed do not meet the —need” articulated by
NMES in the DEIS and do not represent a reasonable range of alternatives.

Alternatives Analyzed are Too Narrow to Achieve the Purpose and Need
The scoping problems discussed above resulted in an analysis too narrow to achieve the purpose

and need identified in the DEIS. The —need” articulated by NMFS is providing —the required
NEPA documentation for the issuance of ITAs for Arctic oil and gas exploration activities.”
(NMFS 2011, pg 1-9). The DEIS also acknowledges that NMFS must consider all applications
for ITA that it receives (NMFS 2011, pg 2-45). Because NMFS fails to analyze an alternative
that would encompass all of the potential applications the agencies may receive, i.e., sufficient
activity to enable, at a minimum, all current leaseholders to pursue exploration and development
activities within the terms of their leases, the DEIS is insufficient to achieve the need.

The DEIS acknowledges that it provides NEPA coverage only for the level of activity identified
in each alternative. As discussed above, there are currently 665 leases in the project area and
future lease sales could add to that number (NMFS 2011, Section 1.1.3). The maximum level of
activity analyzed in the DEIS under the Level 2 high activity scenario is simply insufficient to
facilitate the level of exploration activities necessary to evaluate the resource potential on
existing leases, let alone development of any of those leases. For example, when Shell proceeds
with its planned Chukchi Sea Exploration Plan and Camden Bay Exploration Plan, it will use one
—exploratory program” in each sea, leaving just one —exploratory program” per sea available for
all other lessees. It is reasonably foreseeable that more than one other lessee may seek
authorization to undertake exploratory drilling during the pendency of Shell‘s operations, but the
DEIS does not analyze such a scenario. Indeed, both ConocoPhillips and Statoil have indicated
their intent to conduct drilling operations in the Chukchi Sea within the period covered by the
DEIS. It is not reasonable to assume that these two companies would be able to complete
exploration drilling activities in a phased manner that would not overlap with Shell. As such, the
alternatives are not even adequate to accommodate the level of activity that is currently apparent
to NMFS.

Thus, none of the alternatives presents an exploration and development scenario under which
existing leases could be successfully explored or developed within the time limits of the leases,
as per existing requirements under OCSLA. Further, the alternatives ignore the future lease sales
in the Chukchi and Beaufort Seas that BOEM has already planned and approved. As such these
alternatives are not viable, and in the alternatives analysis, NMFS failed to consider an important
aspect of the issue it is tasked with analyzing. Lands Council, 537 F.3d at 987

A Higher Level of Activity than Analyzed in the Alternatives is Reasonably
Foreseeable
The arbitrarily narrow range of alternatives analyzed in DEIS is facially invalid under NEPA.

Based on existing leases alone, it is reasonably foreseeable based that higher levels of
exploration and development will more likely than not be pursued by existing lessees, and
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NMEFS should have evaluated a range of alternatives that encompassed such reasonably
foreseeable future activity.

The U.S. District Court for the District of Alaska remanded the Lease Sale 193 Final EIS
because it failed to analyze a natural gas development scenario, even though natural gas
development in the Chukchi Sea requires significant intermediate steps before it can take place.
Native Village of Point Hope v. Salazar, No. 1:08-cv-0004-RRB, Order Remanding to Agency
(Aug. 5, 2010), slip op. at 15, (D. Alaska). In that case, the court found that natural gas
development was a reasonably foreseeable impact of the lease sale, and that the agency‘s failure
to consider a natural gas development scenario violated NEPA‘s —hard look” standard because
the agency failed to consider an important aspect of the activity being analyzed (i.e., the
possibility of natural gas production as a result of the lease sale being analyzed). Lands Council,
537 F.3d at 987.

Similarly here, NMFS failed to consider an important aspect of its proposed ITA standards when
it understated the existing rights of lessees and the anticipated future exploration and
development activity on those leases. Arguably, there are fewer constraints here than there were
in Native Village of Point Hope, as the probability of the natural gas production scenario
discounted by the government there required a large number of intermediate steps that were quite
tenuous (e.g., construction of significant infrastructure to get the gas to market). In contrast, here
the level of activity analyzed is not sufficient to support exploration and development on the
number of leases currently outstanding within their lease terms, or the level of activity already
indicated by the number of company‘s public declarations of intent to conduct exploratory
drilling. An agency may not narrow its selection of alternatives and thereby skew its analysis by
dictating a certain result. E.g., Natural Res. Defense Council v. U.S. Forest Serv., 421 F.3d 799
(9th Cir. 2005). It is plainly foreseeable based on the number of leases currently outstanding and
the increasing levels of activity to date, that a higher level of activity more likely than not will be
sought by industry. In the DEIS, NMFS ignores this reality by selecting essentially two
alternatives with artificially constrained levels of activity.

The DEIS acknowledges that NMFS -must consider every application [for an ITA] and shall
issue the ITA if the requisite findings are made (NMFS 2011, pg. 2-45).” Nevertheless, the
DEIS creates a de facto cap on activity in the alternatives by limiting the level of NEPA analysis
to arbitrarily low levels of activity, thus necessitating repetitive NEPA review for higher levels
of activity which are reasonably foreseeable now. In the DEIS, NMFS states that it rejected an
alternative that included a cap that would —Himit the total number of oil and gas seismic and
exploratory drilling activities that may occur in the EIS project area on a per season basis (NMFS
2011, pg. 2-44).” NMFS claims that its alternatives analysis covers —& range of exploration
activities at different activity levels” that —do not function as _caps[.]*” (NMFS 2011, pp. 2-44 to
2-45). This explanation of the alternatives analysis runs counter to the evidence before the
agency and is so implausible that it could not be the product of agency expertise. Lands Council,
537 F.3d at 987. It posits a distinction without a difference, as NMFS considered only two levels
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of activity, and NMFS admits these —serve as the maximum annual level of activities for which
NEPA coverage exists for issuance of ITAs and permits, by NMFS and BOEM respectively, in a
given year” (NMFS 2011, pg. 2-45). A restricted level of annual activity is a cap, and there is
simply no justification for NMFS arbitrarily setting a cap on the level of activity in this DEIS.

The DEIS Includes No Plausible Explanation Supporting its Arbitrarily Narrow Range
of Alternatives
The DEIS does not fully explain how and why it developed the scenarios identified in the

alternatives, thereby defeating the fundamental purpose of NEPA:  —asur[ing] that
environmental information is available to public officials and citizens before decisions are made
and before actions are taken (40 C.F.R. § 1500.1(b)).” This failure of transparency limits the
public‘s ability to analyze and comment on the DEIS. For example, NMFS has stated during
public meetings related to the DEIS that they based Alternative 2 on historic levels of activity in
the Arctic and provided Alternative 3 as a 40% increase over the highest level of activity
previously seen. This approach is based upon the fallacy that levels of exploration activity are
not responsive to market forces or to possible synergistic effects of successful exploration. It
also ignores the recent strong indicators of interest in aggressively exploring in the OCS, as
indicated by the record-setting lease sale in 2008. Recent upsurges in the price of oil and global
geopolitical complexities in the delivery of energy have generated a new urgency to the
exploration of the OCS. Until recently exploration of the Arctic OCS was thought to be
marginally economic, meaning that the cost of exploration and development in this frontier area
either exceeded, or was close to, the price of crude oil. Under such economic conditions low
levels of exploration would be expected. However, revised estimates of the potential in the
region as well as increases in the market price for oil have increased interest in the area. Such
market driven fluctuations of active exploration indicators, such as rig counts, are a common
phenomenon in the industry and should have been taken into consideration in the projection of
alternatives under the DEIS.

Had NMFS taken advantage of the knowledge available within the government in BOEM and
USGS as well as in the State of Alaska, it would know that a —success” scenario would not
necessarily be constrained by perceived rig availability, i.e., companies can and do obtain
additional rigs in other parts of the world that are capable of operating in the Arctic climate with
little or moderate upgrade. Such an investment is particularly likely if exploration confirms the
USGS predictions regarding the remarkable size of oil and gas resources in the Arctic. By
failing to properly scope the DEIS, NMFS appears to have relied on inaccurate assumptions
regarding offshore oil and gas industry capacity when selecting the alternatives to be analyzed.

The Limited Scope of the DEIS Creates the Impression that NMFS Pre-Judged

the Results
It appears that NMFS may have pre-judged the results of its NEPA analysis regarding what level

of activity can be environmentally supported. NEPA requires agencies to discuss alternatives
that are considered but eliminated from detailed study, and discuss why the alternatives were
eliminated (40 C.F.R. § 1502.14(a)). Based on the DEIS, NMFS utterly failed its obligations
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here too, as only two levels of activity were considered. A level of activity greater than
Alternative 3 (Level 2 highest activity scenario) was not even —eonsidered but rejected” from the
DEIS. Thus, from the outset of preparation of the DEIS by NMFS, the highest level of activity
to be analyzed was unreasonably capped without any explanation, and contrary to Congress‘s
mandate that appropriate alternatives be studied, developed and explored. 42 U.S.C. §
4332(2)(E).

The DEIS concludes that the impacts of Alternative 3 range from negligible to moderate. Given
these findings, higher levels of exploration and development may be possible without causing
significant impacts (NMFS 2011, pp. ES-15 to ES-20). However, because NMFS arbitrarily
limits the level of activity analyzed in the DEIS, the DEIS defeats the informational purpose of
an environmental impact analysis by depriving the decision-maker and the public of the full
range of information related to exploration at levels higher than those considered in the
alternatives. Accordingly, the DEIS fails to analyze an important aspect of the problem. Lands
Council, 537 F.3d at 987.

I.LB. The DEIS Proposes Mitigation Measures and Restrictions Beyond the
Jurisdiction of NMFS

NMFS has gone well beyond its statutory mandate in this DEIS. NMFS oversteps its
jurisdictional reach, creating conflicts with approvals, instructions and requirements from other
agencies. In doing so, NMFS has relied on factors in the DEIS that Congress did not intend it to
consider. Lands Council, 537 F.3d at 987.

For example, the DEIS includes mitigation measures for walrus and polar bear, which are FWS
trust species — placed under the jurisdiction of the USFWS by the MMPA and the ESA. This
presents the very real possibility that walrus and polar bear protection measures in an ITA issued
by NMFS could contradict those in an LOA issued by FWS. Further, the DEIS includes
requirements for an Oil Spill Response Plan. Pursuant to OPA-90, spill response planning is
within the purview of BOEM, BSEE, and the Coast Guard—not NMFS. It is duplicative and out
of place to have NMFS address this issue when it issues ITAs.

Similarly, the proposed mitigation measures extend well beyond the scope and jurisdiction of
NMEFS and constitute a broad expansion of regulatory oversight:

e The potential requirements for zero discharge despite a lack of evidence that any of the
discharges could impact marine mammals encroach on EPA‘s jurisdiction under the
Clean Water Act regarding whether and how to authorize discharges.

e Proposed actions to restrict noise or cumulative impacts from oil and gas activities are

prescriptively written to limit exploration activities during the short open water season,
which encroaches on BOEM s jurisdiction to review and approve Exploration Plans.
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e Proposed acoustic restrictions effectively extend exclusion zones and curtail lease block
access, which encroaches on the Department of the Interior‘s jurisdiction to identify
areas open for leasing.

e Arbitrary mandates inserted (e.g. towing of whales following successful hunt, flight
restrictions to above 1500 feet);

e The —Special Habitat” areas were created arbitrarily on the basis of unfounded
speculation and without the benefit of a public review process; these areas restrict lease
block access, thus encroaching on the Department of the Interior‘s jurisdiction to identify
areas open for leasing and to approve Exploration Plans.

e Expanded requirement of PSO‘s (MMO*s) to all oil and gas vessels;

e Inclusion of mitigations from CAA‘s with broad impacts to operations.

These examples demonstrate the problems and conflicts caused by NMFS‘s regulatory
overreach. If carried forward, the concepts in this document could put lessees in the impossible
situation of attempting to comply with conflicting regulatory requirements and ill-defined
jurisdictional roles.

Further, on these issues, NMFS is not in the best position to make the final judgment. The
division of authority among the various agencies administering Arctic activities is designed to
focus on agency core competencies. The Department of the Interior is the land management
agency charged with making the careful balancing decisions related to resource use. By limiting
the level of activity analyzed in the DEIS, NMFS has used the resulting —eapping” effect to step
into the land management role, disrupting the careful balance that Congress instructed the
Department of the Interior to make under OCSLA between resource use and environmental
protection. This kind of overreach in relying on factors Congress did not intend the agency to
consider is prohibited by the APA. Lands Council, 537 F.3d at 987.

I.C. OCSLA Violations - De Facto Limits on Activity are Contrary to the Terms in
OCSLA

The alternatives analyzed will significantly limit allowable seismic and drilling activities to
levels below that which are needed in order to meet deadlines on existing leases. This poses a
conflict with OCSLA ‘s —expeditious development” requirement. In OCSLA, Congress made the
political decision to open the OCS to oil and gas exploration and development. The statute
establishes the national policy that the OCS be made available for —expeditious and orderly
development (43 U.S.C. § 1332(3)).” The expeditious development requirement is effectuated,
in part, by time limits on leases. Federal lessees are allowed up to 10 years in which to conduct
the necessary exploration activity and begin to produce oil or gas from the area in paying
quantities (43 U.S.C. § 1337(b)(2)). Some state leases have an even tighter time limit, allowing
only seven years. The lease term requirement has been emphasized by the Obama administration
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as a key provision to prevent lessees from —sitting” on their leases. E.g., U.S. Department of
Interior, Report to the President, Oil and Gas Lease Utilization-Onshore and Offshore (March
2011) at 10 (noting —H]he primary term of the lease is the principal diligence tool for OCS
leases” (USDOI 2011) and that in March 2010 Secretary Salazar shortened the primary term for
some leases based on water depth). However, to achieve the goal of actively exploring and, if
possible, developing their leases, lessees must conduct preliminary exploratory activities, and
eventually exploratory drilling.

The artificially low level of activity analyzed in the DEIS would limit the number of lessees able
to conduct the requisite environmental due diligence and exploratory drilling. Essentially, the
limited activity analyzed in this DEIS would become a bottleneck for Arctic development,
forcing some lessees to —sit” on their leases and risk expiration without an opportunity to explore
for mineral resources.

I.D. NMFS’s Action Oversteps Its Jurisdiction

Congress did not intend NMFS to be the agency in the drivers seat, deciding where and when
exploration and development should take place in the OCS. In OCSLA, Congress created an
orderly process under which such decisions should be made, and authorized the Department of
the Interior to make the decisions. OCSLA delegates responsibility and discretion to the
Department of the Interior to identify regions to be made open for leasing in the Five Year Plans,
to identify and conduct lease sales, and to review and approve the exploration drilling and
development plans of individual proposed projects (43 U.S.C. §§ 1340, 1344). For each of these
decisions, the Department conducts a NEPA analysis and consults with NMFS regarding the
environmental impacts on the species under NMFS‘s jurisdiction. At each of the steps that led to
the current level of leasing, NMFS concurred. In the lease sales, to which NMFS concurred,
companies acquired leases with the reasonable expectation that they would be able to conduct the
activities necessary to evaluate the resource potential of the leases acquired and, if commercial
discoveries were made, develop those resources. Now, NMFS has postulated a scenario that
simply does not reflect reality. NMFS seeks to retroactively limit its approval to activity levels
substantially lower than previously authorized by BOEM.

LLE. The Limit on Activity Raises Contract and Property Rights Issues Properly
Within the Jurisdiction of the Department of Interior

The Supreme Court has held that when the federal government imposes new limits after the
issuance of leases, such action violates the contract. Mobil Oil Exploration & Producing
Southeast v. United States, 530 U.S. 604, 621 (2000) (13 month delay in the approval of an OCS
exploration plan —ehanged the contract-referenced procedures,” —substantial[ly] deprive[ed] the
companies of the benefit of their bargain,” and -amounted to a repudiation of the contracts”). In
Mobil Oil, the Supreme Court warned that the government could not impose new and different
requirements not existing at the time of the leases. Mobil Oil, 530 U.S. at 616 (emphasis added);
See also Conoco Inc. v. United States, 35 Fed. Cl. 309, 322-24 (Ct. Fed. Cl. 1996). The
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Supreme Court was concerned that, despite the 30-day OCSLA requirement that Interior approve
EPs —quickly,” Interior imposed a lengthy approval delay of Mobil Oil‘s completed and fully
compliant EP. 530 U.S. at 610, 614, 621. There, the EP approval delay was based on the
suspension of leases imposed while Interior conducted a new environmental analysis required
under NEPA (the need for which was created by a later enacted statute, the Outer Banks
Protection Act). Id. at 616."

Given the blatant deficiencies in NMFS‘s level of activity analysis and range of alternatives in
the DEIS, lessees are likely to also find a significant delay imposed for a new NEPA analysis
whenever a lessee‘s activity is above that directly contemplated in the DEIS. The limits on
exploration and development that NMFS proposes are precisely the sort rejected by the Supreme
Court in Mobile Oil.

Three additional arguments could be raised by current lessees if NMFS‘s issuance of ITAs is
restricted by the insufficient levels of activity analyzed in the DEIS and by arbitrary additional
mitigation measures. First, lessees could argue that the federal government fraudulently induced
current lessees to bid on Arctic OCS leases. The leases were sold on the understanding that the
lessees would be allowed a reasonable number of seasons of an appropriate length and sufficient
geographic breadth in which to operate. Had the mitigations and activity-level restrictions
proposed in the DEIS been disclosed prior to the lease sales, some lessees may not have chosen
to bid or may have decreased their bonus bid amount to adjust for the perceived risks. Second,
the regulatory restrictions proposed in the DEIS may be so onerous that they effectively deprive
the lessees of all economical use of their leases. See Lucas v. South Carolina, 505 U.S. 1003
(1992) (holding that the Fifth Amendment is violated when regulation denies an owner all
economically viable use of property). A court could find that NMFS‘s actions result in a Fifth
Amendment taking. Third, NMFS‘s action here usurps Interior‘s lease authority. OCSLA
contains a provision under which the federal government may cancel a lease (43 U.S.C. §
1334(c), (d)). That authority is allocated solely to the Department of the Interior, not NMFS. /d.
To the extent that NMFS‘s ITA restrictions ultimately render some leases unavailable for
exploration, an argument can be made that NMFS effectively —eancelled” the lease by forcing
Interior to stall its approval of an Application for Permit to Drill. In such an instance, the federal
government would be required to return significant sums back to the lessees.

L.LF. The Limited Activity Raises Anti-Competitiveness Concerns

The arbitrary ceiling on exploration and development activities chosen by NMFS raises anti-
competitiveness concerns. NMFS will be put in the position of picking and choosing which
lessees will get the opportunity to explore their leases. While the DEIS does not describe the
precise process, presumably those lessees who apply to NMFS for an ITA first will have priority

! See also Amber Resources Co. v. United States, 538 F.3d 1358, 1371-74 (Fed. Cir. 2008); Conoco Inc. v. United
States, 35 Fed. Cl. 309, 322-34 (Ct. Fed. Cl. 1996) (holding subsequent imposition of more burdensome lease
procedures and standards breached lease contracts).
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in the queue and will receive their approvals. The next applicant may not be able to receive an
ITA under the regulation if their level of activity cumulatively exceeds the Level 2 high activity
scenario contemplated in the DEIS. The application queue could be —gamed” by applicants or by
NMES if project activities are defined or segmented to fall under the maximum activity limits.
Further, the agency may not review and approve lessees based on the order their application was
submitted, and some companies might be allowed to —eut” ahead of others in the queue
depending on how they define their projects. The financial consequences of this type of limit
cannot be understated. It costs a company millions and millions of dollars to plan and permit its
exploration activities. Moreover, companies like Shell have a multitude of leases and
determining where to focus investment in a given year is a complicated decision based on the
conditions and expected returns of a worldwide portfolio of leases and available resources to
explore and develop the leaseholds. The leases should be able to rely on a predictable permitting
review process, but the arbitrary cap created by the low level of activity analyzed in the DEIS
interjects an unwarranted degree of uncertainty into the process.

1I. The Document is Flawed from a NEPA Perspective with an Inadequate Range of
Alternatives, Insufficient Socioeconomic Analysis, and Numerous Inconsistencies

The DEIS is inconsistent in the characterization of impacts. Beneficial socioeconomic impacts
are characterized as -minor” while environmental impacts are characterized by -major.” This
level of impact characterization implies an inherent judgment of relative value, not supported by
environmental economic analysis.

The 2011 DEIS 1is also inconsistent with past NEPA reviews on Arctic exploration activities. A
review/comparison of the previous DPEIS (NMFS 2007), current 2011 DEIS (NMFS 2011), and
Notice of Intent (NOI) (75 FR 6175) found several apparent inconsistencies. The major topics
with apparent inconsistencies involve:

e Insufficient participation by agencies with regulatory authority
e Current DEIS is inconsistent with 2010 Federal NOI (FR, February 2010)
e Inconsistent use of Planning Area boundaries
e Inconsistent use of exploration program numbers
A discussion of the apparent inconsistencies with these major topics is as follows.

II.A. Insufficient Participation by Agency with Regulatory Authority

On November 17, 2006, pursuant to the NEPA, NMFS and the former Minerals Management
Service (MMS) announced their intent as co-lead agencies to prepare a Draft Programmatic
Environmental Impact Statement (NMFS 2007). The purpose of developing the DPEIS was to
describe and analyze the potential significant environmental impacts related to reasonably
foreseeable proposed geophysical exploration using seismic surveys in the waters of the Chukchi
and Beaufort seas. According to NMFS and MMS, the proposed scope of activities and analysis
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of effects of the seismic survey activities were based on the best available information at the
time. NMFS and MMS subsequently stated that new information (e.g., scientific study results,
changes in projections of seismic activity) had become available that would potentially alter the
scope, set of alternatives, and analyses in the DPEIS. Also, NMFS and MMS stated that there
had been a renewed interest in exploratory drilling in both the Chukchi and Beaufort Seas. As
such, NMFS and MMS withdrew the 2007 DPEIS and initiated a new EIS to include this new
information, and perform an evaluation of exploratory drilling in both seas.

Although NMFS has stated that the new 2011 DEIS is based on new information becoming
available, the 2011 DEIS does not appear to define what new information became available
requiring a change in the scope, set of alternatives, and analysis, as stated in the 2009 NOI to
withdraw the DPEIS. Although Section 1.7 of the 2011 DEIS lists several NEPA documents
(most resulting in a finding of no significant impact) prepared subsequent to the withdrawal of
the DPEIS, NMFS has not clearly defined what new information would drive such a significant
change to the proposed action and require the radical alternatives analysis presented in the 2011
DEIS.

The 2011 DEIS (NMFS 2011) no longer includes BOEM as a co-lead agency. BOEM has
abdicated its responsibility to be a co-lead agency for activities that are clearly regulated under
its jurisdiction and appears to be a non-participating cooperating agency. This is
counterproductive because the new proposed action was expanded to include exploratory drilling
G&G permit authorizations. BOEM should have more than a cooperating agency role in
preparation of the 2011 DEIS given that NMFS does not have authority to issue G&G permits,
nor does NMFS have the expertise to evaluate such permits.

II.B. The DEIS is Inconsistent

Current DEIS is Inconsistent with 2010 Federal Notice of Intent

The February 8§, 2010 NOI (75 FR 6175) indicates that NMFS‘s 2011 DEIS will analyze activity
levels ranging from unrestricted, to no seismic or exploratory drilling. The NMFS 2011 DEIS
does not include an analysis of an unrestricted number of activities, nor state this was initially
evaluated and removed from further analysis. It appears that NMFS significantly deviated from
their NOI and performed an incomplete analysis. The public is not afforded an opportunity to
objectively compare a reasonable range of alternatives with varying activity levels that may
occur.

In addition, the 2010 NOI states the following as primary drivers for withdrawing the 2007
DPEIS and initiating a new NEPA process:

e NMFS and MMS have received preliminary information from industry suggesting an
additional increase in seismic survey applications beyond recent levels; and

e NMEFS has received applications for exploratory drilling and expects more in the future,
the effects of which were not analyzed in the withdrawn DPEIS.
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Based on these statements, it is clear NMFS and BOEM (formerly MMS) anticipated an increase
in the number of programs in the future. However, NMFS neglected to evaluate an alternative
with an increased number of activities. The 2007 DPEIS evaluated the issuance of authorizations
for six seismic surveys in each sea. Alternatives in the DEIS consisted of four to six surveys in
the Beaufort Sea and three to five surveys in the Chukchi Sea.

Planning Area Boundaries are Inconsistent

The 2007 DPEIS planning area extends, generally, 200 nautical miles off Alaska‘s north coast
from the Canadian border in the Beaufort Sea, and extends west to the U.S Maritime Boundary
in the Chukchi Sea, where it follows the U.S. Maritime boundary landward to Alaska‘s
northwest coast, southward to Point Hope where it terminates. The Planning Area defined in the
2011 DEIS includes the same area as the 2007 DPEIS, except the planning area includes
Chukchi Sea waters south of Point Hope, to Kotzebue, just north of the Bering Straits. No oil
and gas exploration activities will likely occur in the waters south of Point Hope, since no lease
areas exist there. The planning area boundary south of Point Hope should be removed from the
study area. This area serves as the primary transportation route from the Bering Straits to the
Chukchi Sea and Beaufort Sea lease holdings. By including this portion of the Chukchi Sea in
the planning area, NMFS appears to be attempting to restrict access to travel corridors during key
periods. Vessel transit to a lease holding or exploration area is not included in current NMFS or
BOEM regulatory jurisdiction; therefore, the requirement included in the 2011 DEIS provide
unwarranted restrictions.

Exploration Program Numbers are used Inconsistently

The 2007 DPEIS used six concurrent programs in each sea as a baseline for NEPA analysis.
This number of programs was determined by the number of leaseholders and after consultation
with industry. Even though a finite number of programs were used as a baseline, the 2007
DPEIS focused its analysis on sound exclusion zones for activities, and not a limit on the number
of activities. The 2007 DPEIS did evaluate one alternative (Alternative 9) that included limiting
the numbers of programs, but MMS and NMFS (2007) dismissed Alternative 9 from further
analysis because (NMFS 2007):

e Limiting the number of seismic surveys would not meet the purpose and need under the
Proposed Action,

e Geophysical seismic surveys provide information used by industry and government to
make informed decisions, evaluate the potential for offshore oil and gas resources, and
determine the presence of geologic hazards. Limiting the amount of seismic survey
information collected and available at the time leasing decisions are being made does not
support informed decision-making,

e Limiting the number of permitted or authorized surveys would not necessarily reduce
impacts,
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e The MMS implementing regulations at 251.5(b) state: - MMS disapproves your
application, the Regional Director will state the reasons for the denial and will advise you
of the changes needed to obtain approval.” If an application for seismic survey were to be
denied because it exceeds a limit on the number of permits, there would be no changes
that could be made by the applicant to obtain approval, and

e [fa limitis placed on the number of ancillary activities authorized for a planning area in a
given year, MMS could preclude the lessee from complying with MMS rules and
regulations to proceed in a timely manner.

NMFS‘s analysis changed in the 2011 DEIS by evaluating impacts resulting from a finite
number of programs even though the NOI (75 FR 6175) proposed to evaluate an unrestricted
number of programs. Also, NMFS states a driver for completing a new analysis is the
anticipated increase in the number of applications for the planning area, above what was
anticipated during the 2007 DPEIS. Based on the number of leaseholders, NMFS foresight (75
FR 6175), and industry direction, NMFS did not evaluate a reasonable number of programs in
the 2011 DEIS, let alone an unrestricted number of programs. Therefore, it appears that NMFS
should not have carried forward any alternatives in the 2011 DEIS limiting the number of
programs.

The February 2010 NOI was clear in indicating NMFS analysis would rely on evaluating range
of impacts resulting from an unrestricted number of programs to no programs. NMFS did not
analyze an unrestricted range of program alternatives, as stated in the NOI. Furthermore, based
on anticipated levels current and reasonably foreseeable exploration, as discussed elsewhere in
this document, NMFS did not evaluate an adequate range of program alternatives. However,
NMES abbreviated alternatives analysis seems to present a fatal flaw in the NEPA process and
limits and objective determination of a preferred alternative based on program numbers.

The alternatives are inconsistent because unproven and unavailable Alternative Technologies are
considered. Section 2.3.5 in the NMFS discusses the potential alternative seismic survey
technologies evaluated in Alternative 5 (NMFS 2011, Section 2.3.5). The technologies evaluated
include:

e Marine Vibrators (Hydraulic & Electric)
e Low frequency acoustic source (LACS)
e Deep-Towed Acoustic Source/Geophysics (DTAGS), and
e Low Frequency Passive Seismic Methods for Exploration

According to Table 2.3 of the DEIS, each of these systems is either undeveloped, not
commercially available, or the technology unproven in all environments. Deficiencies listed by
the DEIS are:

e The hydraulic vibrator would require significant renovation, and would still not replace
airguns for all applications.
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e Electric vibrators are unreliable and would take 2-4 years to fully develop.

e LACS are currently under development but would need substantial field testing to prove
the technology sufficient for all applications. Complete development of LACS would
take at least 1.5 years.

e Only one DTAG is currently in existence, with no projected timeframe to produce a low
frequency system, and its current design would not support the oil and gas industry needs
for deep penetration.

e The low frequency passive seismic method is the only system that is currently offered
commercially, but is unproven in all environments(NMFS 2011).

In the future, some of the alternative technologies could be developed and provide a reliable
substitute for impulsive airgun arrays. Full development and commercial availability, however,
is not anticipated to occur for at least 3-4 years. The NEPA analysis in this DEIS is for 2012 to
2017. As indicated in the agency‘s own assessment, a functional alternative method would not
be available to industry until 2016 at the earliest, followed by several years of retrofitting to a
specific program and field validation to ensure reliable collection of appropriate quality data.
Planning conventional seismic programs takes a significant amount of time and entails large
costs. Industry should not be forced to evaluate an unproven technology in their exploration
plans under the assumption it will be developed and fully tested prior to receiving authorization
from NMFS. In addition, NMFS regulations require industry to collect detailed, accurate, and
reliable data as part of their authorizations. The collection of seismic data with unproven
alternative technology would not comply with this directive.

NMES indicates in Table 2.6 Alternative 5 would have equal to, or less effect than Alternative 3
(NMFS 2011). Because NMFS has analyzed the use of alternative technologies over
conventional methods and demonstrated that alternative technologies would not be reasonably
available during the timeframe of this NEPA analysis, Alternative 5 should be removed from
consideration in the Final EIS.

Activity Definitions are Inconsistent

It is unclear how ice gouge, strudel scour, and other bathymetry surveys are considered and will
be handled. Shallow hazards surveys may be done without these other types and strudel scour
and/or ice gouge surveys will likely be done during several years when shallow hazards surveys
are not. NOAA must clearly identify how these other surveys would be counted against the
maximum activity level. NOAA also must be more comprehensive in describing potential and
specific offshore activities that support exploration and development activities. The lack of
clarity results in incorrect impact assessments and conclusions. This results, in turn, in
mitigation measures and stipulations that are not applicable to realistic activities.
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Alternatives are Inconsistent — Organization of DEIS Creates Impression that a Very
Large Oil Spill (VLOS) is Evaluated as an Alternative

The organization of and key charts in the DEIS create the improper impression that a
hypothetical Very Large Oil Spill (VLOS) is evaluated as an alternative. NMFS states on page
ES-28 that, while not considered part of any of the proposed alternatives, NMFS nevertheless
analyzed the potential environmental effects of a low-probability, high impact VLOS. (NMFS
2011). Despite statements elsewhere in the document that a VLOS is not one of the five
proposed alternatives, the DEIS includes the heading Very Large Oil Spill Scenario in Beaufort
or Chukchi Sea in Table ES-2 and Table 2.6 Comparison of Impacts (NMFS 2011, pp. ES-7 and
2-51). These charts include one column for each alternative analyzed as well as a column for a
VLOS. Thus, the extremely unlikely impacts of a VLOS are presented in the same capacity as
the impacts expected to result from the actual proposed alternatives. The inclusion of a VLOS in
these table creates confusion and is not warranted based on the discussions of alternatives in the
preceding DEIS sections.

The DEIS‘s treatment of the VLOS is inconsistent with the information developed during
scoping. As part of the preparation of the DEIS, NEPA requires an early and open process for
determining the scope of issues to be addressed. Public scoping meetings were held by NMFS in
eight cities and communities in Alaska during February and March of 2010 to discuss the DEIS.
Michael Payne with NMFS stated on page 6 of the scoping transcript (NMFS 2010) from the
March 23, 2010 scoping meeting held in Anchorage, Alaska that the comments NMFS received
at this meeting would all be considered as the agency developed the range of alternatives (NMFS
2010). Section 2.2 of the DEIS on page 2-1 titled Scoping Issues Considered in Developing the
Alternatives, does not list the VLOS as one of the 10 bulleted issues in which NMFS was
seeking public input as published in the NOI. Thus, there was no indication in scoping that a
VLOS should be considered the equivalent of an alternative.

The VLOS scenario and requirements for response plans are thoroughly addressed in BOEM
regulations and NEPA documents. BOEM regulations at 30 CFR 550.219 require an Oil Spill
Response Plan to accompany any Exploration Plan along with worst case discharge scenarios
and modeling reports. Existing regulations at 30 CFR Part 254—Oil Spill Response
Requirements for Facilities Located Seaward of the Coastline - set forth the information that
must be included in the response plan. Impact analyses for VLOS scenarios have been
thoroughly addressed in recent BOEM NEPA documents. BOEMRE (currently BOEM)
completed a Supplemental Environmental Impact Statement (SEIS) for Chukchi Lease Sale 193
(BOEM 2011a) and the 2012-2017 OCS Oil and Gas Leasing Program Draft Programmatic EIS
(2011) (DEIS at Section 4.9.2)

NMEFS‘s repetition of near-verbatim sections of prior NEPA VLOS analyses is not problematic
in concept. However, in execution, NMFS has created significant confusion by organizing the
document in such a way and creating charts summarizing potential impacts in such a way as to
equate the impacts of a VLOS with the impacts of the proposed alternatives. This misleading
presentation undermines the DEIS‘s purpose to properly inform the public and decisionmakers.
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To prevent misperceptions regarding the likelihood of a VLOS, Tables ES-2 and 2.6 should be
revised to exclude VLOS impacts. To further minimize the erroneous impression that VLOS
impacts are to be expected as a result of the proposed actions — as opposed to the highly unlikely
possibilities that they are — Shell suggests that NMFS move the VLOS analysis to an Appendix
as BOEM has done in previous NEPA documents.

DEIS is Plagued with Inconsistent use of Incidental Take Radii and Available Scientific
Information regarding Bowhead Whales

NOAA has inconsistently applied incidental take radii information within the DEIS and not used
data NMFS has available from past seismic surveys authorized under their permitting jurisdiction
nor new scientific information. This inconsistent use is particularly evident in Additional
Mitigation Measure B3 which would prohibit operators from conducting seismic surveys within
145 km (90 mi) of one another in both the Beaufort and Chukchi Seas. NMFS has often used the
>160 dB pulsed sound level to establish incidental take radii in the past. Table 4.5-10 on page 4-
44 shows this distance from the sound source to be 9-13 km (5.6 — 8 mi) for airgun arrays in the
Beaufort and Chukchi Seas (NMFS 2011). On pages 4-43, 4-89 and 4-159 of the DEIS,
however, NMFS has used the distance from continuous sound sources (120 dB) to establish the
145 km (90 mi) operational requirement even for seismic surveys employing pulsed sound.
NMES cites information from Richardson et al. (1995) that suggested that migrating bowhead
whales may react at sound levels as low as 120 dB (rms) re 1 pPa but fails to cite newer work by
Christie et al. 2010 and Koski et al. 2009, cited elsewhere in the document, showing that
migrating whales entered and moved through areas ensonified to 120-150 dB (rms) deflecting
only at levels of ~150-160dB. Distances at which whales deflected away from the activities
were similar in both studies although the sound levels at those distances were quite different
suggesting that factors other than just sound are important in determining avoidance of an area
by migrating bowhead whales. This is a general problem with the DEIS in that it consistently
fails to use new information as part of the impact analysis instead relying on previous analyses
from other NMFS or MMS EIS documents conducted without the benefit of the new data. This
implies a pre-disposition toward acceptance of supposition formed from overly conservative
views without the benefit of robust review and toward rejection of any data not consistent with
these views.

In the Section on the Chukchi Sea activities the DEIS states that the bowhead whale migration
spreads out as it enters the Chukchi Sea resulting in a smaller percentage of whales moving
across the Chukchi Sea through the lease area where blocks have been leased. They cite
Quakenbush et al. (2010) to say it was about 2% of the total probability of use by bowhead
whales. Later, in the fifth paragraph of page 107 the EIS states that anticipated impacts in terms
of magnitude, duration, extent, and context would be similar to those described for the Beaufort
Sea where nearly all of the whales pass through the leased areas (NMFS 2011). This conclusion
is not even supported by the DEIS‘s own analysis
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Assessments of Impacts Associated with Drilling Discharges are Inconsistent

In one paragraph, NMFS indicates that the impacts of discharges of drill cuttings and muds
would be negligible but in the next paragraph they indicate that elimination of the discharge
streams would reduce adverse impacts. These statements demonstrate an insufficient knowledge
of the issues or an unintegrated assessment.

The general scientific consensus is that water based muds (WBM) and cutting discharges have
no or minimal and very short-lived effects on zooplankton communities in the immediate
vicinity of the discharge. Effects on benthic macrofaunal and megafaunal communities are
minor and nearly always restricted to sediments within about 300 feet of the discharge where
drilling wastes accumulate.

Ecological effects of WBM and cuttings discharges, when detected, are caused by physical
disturbance of the water column and benthic environment. Elevated suspended particle
concentrations associated with the discharges may clog the gills or digestive tract of zooplankton
or benthic filter-feeding invertebrates. Accumulation of drilling wastes on the seafloor buries
some of the immobile benthic fauna. Benthic communities in the vicinity of WBM cuttings piles
recover quickly, however, due to a rapid return of sediment texture to pre-discharge conditions,
and rapid degradation of the organic matter in the WBM cuttings piles allowing sediment oxygen
concentrations to return to normal. The rate of benthic recovery depends on the thickness of
mud and cuttings accumulations on the seafloor, and may be slightly slower in cold water than
temperate environments, because of longer life cycles and slower recruitment of some benthic
fauna.

There is no evidence of ecologically significant bioaccumulation of metals or petroleum
hydrocarbons by marine animals residing or deployed in cages near WBM and cuttings
discharges in cold-water environments. There is no evidence in the field or chemical toxicity of
any WBM ingredients. The lack of bioaccumulation or toxicity of drilling waste components
assures that effects of WBM cuttings piles are highly localized within a few hundred feet of the
discharge and are not being exported to the local food web.

The physical disturbances to the water column and sediments from WBM and cuttings are
similar in character and magnitude to the disturbances caused by natural processes, such as
storms, massive inputs of suspended sediments from Arctic rivers during spring breakup, and ice
scour. Arctic planktonic and benthic communities are well adapted to seasonal disturbance and
recover rapidly from the relatively brief and intermittent disturbances associated with
exploratory drilling operations.

The DEIS states that NPDES permitting effectively regulates/handles discharges from operations
and so —£ero Discharge” was removed from further analysis in Chapter 2.5.4. Despite the
conclusions in the assessment and the general scientific consensus summarized in this comment,
Zero Discharge is included as Additional Mitigation Measures C3 and C4. This is inconsistent
with the rest of the document and unsupported by the scientific literature and the DEIS® own
conclusions.
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I1I.C. The Socioeconomic Impact Analysis in the DEIS is Inadequate

The DEIS inappropriately limited its consideration of the potential socioeconomic impacts of the
alternatives. The DEIS fails to consider the full potential economic benefits of exploration and
development due to the unsupported and incorrect assumption that such benefits are unknown
and cannot be predicted. In fact, the prospectivity (probability of exploration finding oil and gas
resource) is relatively well known from existing data and wells drilled in the late 1980s and early
1990s. Furthermore, the likelihood of exploration leading to development and production is
greater and more predictable than other events that are included in the DEIS (e.g., oil spill of
significance). In fact, a report by the USGS (2008) indicates that prospectivity in the Alaskan
Arctic OCS is quite high.

The potential unrealized employment, payroll, government revenue, and other benefits from
economic activity associated with development and production are not included in the DEIS
assessment of socioeconomic impacts for any alternative because they are -anknown since the
likelihood of exploration resulting in production cannot be predicted.” In fact, the prospectivity
in the Chukchi and Beaufort Seas (i.e., the likelihood of exploration finding resource) is quite
good, and is well known given results from prior exploration in the late 1980s and early 1990s.
The primary purpose of exploration drilling is to make new discoveries that result in oil and gas
development and production. As such, the potential economic benefits from development and
production are, in fact, anticipated effects resulting from exploration activities. Furthermore, the
probability of such outcome must be sufficient to have created expected value that supported
multi-billion dollar industry investments.

The magnitude of socioeconomic benefits that have been summarily dismissed from
consideration in the DEIS assessment of cumulative impacts, due to the failure to include
estimation of prospectivity, is large. Two studies by Northern Economics and the Institute for
Social and Economic Research at the University of Alaska provide estimation of this magnitude
(NE & ISER 2009; NE & ISER 2011).2 As a result, socioeconomic benefits are essentially not
considered in assessment of cumulative impacts for any alternative other than the no-action
alternative. This material deficiency in the DEIS must be corrected.

? The first study evaluated potential economic benefits of Alaska OCS development within Alaska (NE & ISER,
2009). It estimated nearly 1,000 new jobs would be created in the first two years of exploration in the Chukchi Sea
along with nearly $2 million of new revenue for the North Slope Borough in the third year (mostly from property
tax). These estimates of economic benefits increase in subsequent years of exploration, reaching over 5,000 new
jobs annually by the fourth year of exploration activity, approximately 10,000 new jobs annually by the time the
development phase begins, over $14 million of new revenue for the North Slope Borough from exploration
activities alone, and over $1.3 billion in wages for direct employment in Alaska for exploration activities alone. The
second study used the same basic scenario of activity to evaluate potential national-level benefits (NE & ISER,
2011). It estimated an annual average of 54,700 new jobs would be created and sustained for 50 years by OCS-
related development. Total payroll would be $145 billion, with an estimated $63 billion paid to employees in
Alaska. An estimated $193 billion in new government revenue would be generated as well, assuming $65 per
barrel average oil price.
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The treatment of potential socioeconomic impacts from development as —anknown since the
likelihood of exploration resulting in production cannot be predicted” is inconsistent with the
consideration given to other potential future events in the DEIS. For example, potential impacts
from an oil spill, including the hypothetical Very Large Oil Spill (VLOS) scenario are evaluated
in the DEIS (NMFS 2011, Section 4.9). Since the likelihood of exploration leading to
development is both greater than the likelihood of an oil spill of significance and more well
known than the likelihood of a hypothetical scenario,3 a disparity in treatment that must be
corrected is evident.

The relative evaluation of physical, biological, and socioeconomic and impacts in the DEIS is
not grounded in a common basis of valuation. A common set of four criteria (intensity, duration,
extent, context) described in Section 3.0 (page ES-15) are used to determine impact levels
(negligible, minor, moderate, major) for the physical, biological, and social environment (NMFS
2011, pg. ES-15). This consistency implies relativity. For example, it implies a -minor”
socioeconomic impact and -minor” biological impact are equivalent in impact. But such
comparison would require comparable valuation through environmental economic analysis (or
other means). For example, the common metric for valuation of employment and marine
mammal population could be monetary.

Absent such analysis, which is not apparent in the DEIS, characterization of impacts as
negligible, minor, moderate, and major must be interpreted as qualitative judgments since no
relative comparison is possible. Furthermore, a basis for comparison across alternatives, such as
cost-benefit analysis or other assessment of relative value between human economic activity
(e.g., employment, revenue) and physical / biological impacts, does not exist in the DEIS. Thus,
the DEIS contains insufficient analysis to provide a basis for assessing the relative merits of
alternatives.

The limited alternatives considered would significantly increase the length of time required to
explore and appraise hydrocarbon resources. Unnecessarily extending the period of exploration
may impact the economic viability of these resources and should be considered. The effective
deferral of socioeconomic benefits that would be derived from exploration and development of
oil and gas resources has the direct effect of reducing current value of OCSLA resources both to
the leasees and to the public. This reduction should have been meaningfully assessed.

The assertion that the alternatives considered in the DEIS cover the —reasonable range and level
of activities for which permits and authorizations may be requested in the foreseeable future (i.e.,
five years 2012-2017) (NMFS 2011)” is not substantiated by analysis of the commercial viability
of the maximum level of exploration activity considered (i.e., tWwo programs in each Sea). As
such, the reasonableness of the range and level of activities for which permits may be requested
in the future is an arbitrary judgment that appears based on incomplete analysis of historical
activity and inadequate scoping.

The forecasts for future activity in the DEIS scope of alternatives, if based on historical activity,
appear to ignore the impact of economic forces, especially resource value as impacted by current

* The likelihood of a hypothetical scenario is, by definition, unknown.
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and future market prices.4 In fact, historical exploration activity in the Chukchi and Beaufort
OCS in the 1980s and early 1990s declined and ceased due to low oil price rather than absence of
resource. With current oil price much higher, and expectations for sustained high oil price
common, a —success case” alternative is a more appropriate anticipation than recurrence of a
pattern of activity that took place under historically low oil prices.

The DEIS analysis should also include consideration of the additional time required to first oil
under each alternative and mitigation measure, vis-a-vis unfettered activity, since the delay
between exploration investment and production revenue has a direct impact on economic
viability and, by extension, the cumulative socioeconomic impacts of an alternative. For
example, an analysis of the number of exploration wells that could be completed per season
under each alternative would give an approximation of the commensurate differences in time
required to first oil.

The baseline of minor socioeconomic impact for the No Action alternative is inconsistent with
the economic realities in the State of Alaska that are identified in the DEIS. The No Action
alternative should start from a baseline of at least moderate adverse socioeconomic impact from
declining local employment and tax revenue. = NMFS recognizes that, —Exploration,
development, production, and transportation of oil and gas are the major contributors to the
economy of Alaska and the NSB (NMFS 2011, pg. ES-23).” As such, impacts from declining
NSB and State of Alaska revenue from declining oil production under the No Action alternative
will certainly be more than —minor.” Although recent high oil prices have masked the production
decline, the State of Alaska is forecasting nearly 9 percent decline in oil revenue from 2012 to
2013 (DOR 2011). By not starting from this baseline of adverse socioeconomic impact from the
No Action alternative, the NMFS is in effect ignoring the major cumulative impact to regional
and statewide socioeconomics as onshore production decline continues.

Analysis of direct and indirect effects for alternatives appear to assume workforce development
efforts fail to change historical patterns of local hire, and apparently ignore the 4.8 multiplier for
indirect employment acknowledged in Alternative 1. For example, in Alternative 2 (pg. 4-170),
if local hire is more successful (i.e., closer to 200 new positions than 100) and the multiplier of
4.8 is acknowledged, the total new employment could reach 960, or nearly 8 percent of the total
workforce of the NSB, NAB, and Nome (12,461). This would put the impact in the -medium” to
—high” range.

I1.D. Evaluation of Greenhouse Gas Emissions is inconsistent

On page ES-28, the DEIS states that, —any of the four action alternatives would have... moderate
impacts on climate...” Since no oil will be produced by exploration activities during the time
frame apparently considered by this DEIS, it is difficult to understand how any of the action

*The impact of resource value on exploration activity can be seen in the historical change in activity level in the
Gulf of Mexico during the 1980s and 1990s. The historical exploration activity in the Beaufort and Chukchi OCS
coincides with a period of relative inactivity in the Gulf of Mexico due to historically low oil prices. The much
higher level of activity in the Gulf of Mexico today illustrates the folly in anticipating historical activity levels in the
Beaufort and Chukchi OCS would persist under the market conditions of today.
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alternatives would have any impact on climate. Furthermore, even if the analysis were to be
extended through full production, which would be inconsistent with the treatment of socio-
economic impacts, the incremental GHG emissions from combustion of the oil produced would
be minor (i.e., much less than 1 percent of total GHG emissions). This is another example of
inconsistency in the treatment and evaluation of impacts in this DEIS.

JIIR Best Available Science was not used Resulting in Faulty Mitigation Measures,
Misrepresentation of Acoustic Takes, and Erroneous Impact Assessment
Conclusions

III.A. Best Available Science not used Resulting in a Misrepresentation of Acoustic Takes
and Erroneous Impact Assessment Conclusions

Much of the analysis presented in the DEIS is flawed. While the DEIS makes laudable attempts
to be comprehensive in the presentation of information that is available, including many reports
and publications made available in the past few years, often the results from these studies are not
included in the impact analyses that are presented. For example, on Page 43 Section 4.5.1.4.2
the DEIS cites information from Richardson et al. (1995) that suggested that migrating bowhead
whales may react to sound levels as low as 120 dB (rms) re 1 uPa, but fails to cite newer work by
Christie et al. (2010) and Koski et al. (2009), cited elsewhere in the document, showing that
migrating whales entered and moved through areas ensonified to 120-150 dB (rms). In these
studies bowhead whales deflected only at levels of ~150 dB (rms). Distances at which whales
deflected were similar in both studies but the sound levels at those distances were quite different
suggesting that factors other than just sound may be important in determining avoidance of an
area by migrating bowhead whales. This is important in understanding how and why whales
react to industrial activities and should have been used in the analysis. Given that this
information was not explicitly considered and no reason is offered for why it was not considered,
this analysis does not meet the standard of using the best available data in its analyses.
Conclusions drawn from such analyses are inherently flawed and, worse, are perpetuated
frequently throughout the document.

The perpetuation of this flawed line of reasoning is seen on page 99 (Section 4.5.2.4.9.1) where
the second paragraph on this page states that preliminary analyses by Christie et al. (2009) and
Koski et al. (2009) showed a stronger tendency for migrating whales to avoid operating airguns
than feeding whales. This statement is true and, at least, references these important reports, but
the authors fail to mention that these traveling whales all entered and moved through the 120 dB
(rms) sound level. They then cite a 2008 MMS document to say most whales would be expected
to avoid the sound source at 116 to 135 dB (rms) without ever analyzing and using the new data.
Clearly sound level is not the only factor influencing whale deflections around seismic sound
sources. This is a flawed analysis.

Other analyses presented fail to consider the differences between the Chukchi and Beaufort seas
in the conclusions that are drawn despite having made a point of the differences in the material
presented in the analysis. For example on page 107 (Section 4.5.2.4.9.1), in analyzing the
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impacts of Chukchi Sea activities on the bowhead whale migration, the DEIS correctly states that
the bowhead whale migration spreads out as it enters the Chukchi Sea. This spreading out
results in a smaller percentage of whales moving across the Chukchi Sea through the lease area
where blocks have been leased than occurs in the areas leased in Beaufort Sea where most of the
migration moves through a much narrower area. The DEIS cites Quakenbush et al. (2010) data
to suggest that there is about 2% of the total probability of use of the leased area by bowhead
whales in the Chukchi Sea. Later, in the fifth paragraph of page 107 the DEIS states that
anticipated impacts in terms of magnitude, duration, extent, and context would be similar to
those described for the Beaufort Sea where nearly all of the whales pass through the leased areas.
This conclusion is simply not supported by the DEIS's own analysis, which only a few
paragraphs before pointed out that only about 2% of the bowhead population was likely to be
affected during the fall migration through the Chukchi Sea. Given this, how can the magnitude,
duration, and extent of anticipated impacts be similar?

In other sections of the DEIS flawed analysis occurs because the information presented simply is
not correct. During discussion of additional mitigation measure B3, which restricts seismic
operations from operating within 90 miles of another seismic operation, NMFS suggests that
there is an additive effect of the seismic programs in terms of sound (NMFS 2011, pg. 4-66).
This statement is not quantified in any way implying that in areas where overlap occurs that
sound levels may greatly increase. This is incorrect as written. Given that seismic operations
use impulsive sound rather than continuous sound there are few locations where sound pulses
from both operations would be received simultaneously. At most locations the pulses would be
received sequentially and would not exceed the sound level of the closer of the two operations.
In the very small areas where pulses were received simultaneously with the same rms pressure
level the sounds would add incoherently (with random phase) and at most would increase sound
pressure levels by 3 dB. When the received levels of the overlapping pulses differ by 10 dB or
more their combined level will be less than 1 dB greater than the strongest pulse. The flawed
conclusion that the sound levels are additive is then used to justify this additional mitigation
measure. This is a general problem with the EIS in that it consistently fails to use new
information as part of the impact analysis instead relying on previous analyses from other NMFS
or MMS EIS documents conducted without the benefit of the new data.

III.B. The Additional Mitigation Measures are Unwarranted, Unsupported, Unclear,
Sometimes Impracticable, and Would Severely Restrict Lease Operations
NMFS has not demonstrated the need for the Additional Mitigation Measures in the DEIS.
Potential impacts of oil and gas exploration activities under the Standard Mitigation Measures,
BOEM lease stipulations (MMS 2008c¢), and existing industry practices, are already negligible.
Furthermore, the effectiveness of the Additional Mitigation Measures in reducing any impacts
was not established in the DEIS so there is no justification for their implementation. The
negative impacts these measures would have on industry and on the expeditious development of
resources in the OCS as mandated by OCSLA are significant, and were not described, quantified,
or seriously considered in the DEIS. For these reasons, the Additional Mitigation Measures
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should be dropped; if not dropped, then alternatives that include only the Standard Mitigation
Measures must be developed, evaluated, and compared to the other alternatives. Any Additional
Mitigation Measure carried forward must be clarified and made practicable, and further analysis
must be conducted and presented in the FEIS to explain why they are needed, how they were
developed (including a scientific basis), what conditions would trigger their implementation and
how they would affect industry and the ability of BOEM to meet its OCSLA mandate of making
resources available for expeditious development. These points are discussed below in detail.

The Need for the Additional Mitigation Measures is not Demonstrated

Per NEPA guidance and regulation, appropriate and reasonable mitigation measures should be
considered. 40 C.F.R. § 1502.14(f). Mitigation measures that are not warranted because impacts
are already minor or negligible, and which could only be implemented at great cost to the
regulated community, are not reasonable or appropriate. NMFS has failed to demonstrate the
need for most if not all of the Additional Mitigation Measures identified in the DEIS. This is
particularly true of the requirements set forth in Additional Mitigation Measures A4, Bl
(time/area closures), C3, D1, D5, D6, and D8. These mitigation measures should be removed
from further consideration in the EIS.

Oil and gas exploration has been conducted in the Chukchi Sea and Beaufort Sea without these
onerous mitigation measures for the past 40 years. In the Arctic OCS alone, thirty-five
exploration wells have been drilled and numerous seismic and shallow hazards surveys have
been conducted. No serious impacts on marine mammals have been reported.

Past NEPA documents have concluded that oil and gas exploration in the Chukchi Sea and
Beaufort Sea OCS in conjunction with existing mitigation measures (which do not include any of
the aforementioned Additional Mitigation Measures) are sufficient to minimize potential impacts
to insignificant levels. In the Lease Sale 193 FEIS, MMS (2007) determined that significant
cumulative impacts are not expected from any of the routine activities associated with the sale.
Furthermore, MMS determined the existing mitigation measures provide the necessary
protection to prevent and/or minimize adverse environmental impacts on threatened and
endangered species. MMS also concluded that effects on bowhead whales, beluga whales, and
other marine mammals including polar bears, were expected to range from negligible to local
and short term (generally <I year) with no regional population effects (MMS 2007). No resource
or harvest area would become unavailable or undesirable for use, and no resource would
experience overall population reductions (MMS 2007). In the DEIS for Beaufort and Chukchi
Sea Planning Areas Oil and Gas Lease Sales 209, 212, 217, and 221, MMS (2008a) determined
that existing mitigation measures should ensure that no adverse effects to subsistence-harvest
patterns, resources, or practices will occur. Further, NMFS has repeatedly found in its many
biological opinions and ITAs that existing mitigation measures are effective for protecting
individuals and populations of these stocks. No new findings were presented in the DEIS, nor do
such findings exist, that would indicate that these conclusions were either inappropriate or
incorrect.
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The Additional Mitigation Measures are Onerous & Not Cost Effective

The implementation of mitigation measures can be costly, and as discussed above, may result in
operators not meeting their lease obligations. Any benefit that might be derived from the
Additional Mitigation Measures in the DEIS would not be commensurate with the costs of
implementing these restrictive measures. NMFS has failed to demonstrate the benefits
specifically associated with these measures, and has certainly failed to fully evaluate and
document the costs associated with their implementation. In fact, NMFS concluded in the DEIS
that implementation of the additional time/area closures in the Additional Mitigation Measures
would not affect the level of impact on the following marine mammals:

e Bowhead whales
e Beluga whales

e Other cetaceans
e Pinnipeds.

Therefore, time/area closures included in the Additional Mitigation Measures have no significant
purpose and should be removed from consideration in the FEIS.

The need for prohibiting transit of exploration support vessels into the Chukchi Sea prior to July
15 or until the beluga hunt is completed at Point Lay (Additional Measure DI1) is
unsubstantiated. BOEM (2011b) has previously concluded that oil and gas activities in the
Chukchi Sea would not overlap in space with Point Lay beluga hunting activities, and therefore
would have no effect on Point Lay beluga subsistence resources. Given that the entire Lease
Sale 193 area does not overlap geographically with Point Lay subsistence activities, it is
reasonable to draw the same conclusion for activities of other lease holders in the Chukchi Sea as
well.

This measure also prohibits all geophysical activity within 60 mi of the Chukchi coastline. No
reason is offered. The mitigation measure would prohibit lease holders from conducting shallow
hazards surveys and other geophysical surveys on leases as required by BOEM regulation. The
measure would also render it impossible to conduct various types of geophysical and
geotechnical surveys in the areas between leases where discoveries may occur and the shoreline.
Such surveys are needed for design and engineering.

NMES also failed to demonstrate a need for closures of Camden Bay and Barrow Canyon /
Western Beaufort Sea Special Habitat Areas to further mitigate potential impacts to migrating,
feeding, and resting bowhead whales. Available data do not indicate that noise and disturbance
from oil and gas exploration and development activities since the mid-1970s had a lasting
population-level adverse effect on bowhead whales. Data indicate that bowhead whales are
robust, increasing in abundance, and have been approaching (or have reached) the lower limit of
their historic population size at the same time that oil and gas exploration activities have been
occurring in the Beaufort and Chukchi seas (MMS 2008b). For these reasons Shell believes
additional mitigation measures beyond standard measures are not necessary.
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According to a recent CEQ memorandum on the appropriate use of mitigation and monitoring,
when agencies cannot determine if mitigation was implemented or effective, the use of
mitigation may fail to advance NEPA‘s purpose of ensuring informed and transparent
environmental decision-making (CEQ 2011). NMFS failed to demonstrate the effectiveness of
implementing Additional Mitigation Measures beyond those which are already required on
reducing environmental impacts. NMFS concluded that the time/area closures in the Additional
Mitigation Measures would not reduce the level of impact on bowhead or beluga whales. If the
closures intended to reduce disturbances of migrating, feeding, and resting whales are not
reducing the level of impact on the populations of these species they should not be considered
effective mitigation measures and should be removed from consideration in the FEIS.

There is Little or No Scientific Basis is Presented for the Additional Mitigation Measures

Additional mitigation measure B1 contains time or seasonal closures of areas within and adjacent
to five Special Habitat Areas: Camden Bay; Barrow Canyon & Western Beaufort Sea: Shelf
Break of the Beaufort Sea; Hanna Shoal; and Kasegaluk Lagoon. The DEIS presents little or no
scientific basis for establishing these areas or their boundaries; nor does the DEIS present a
scientifically supported reasoning for the closure periods.

Additional Mitigation Measure Bl - Camden Bay Special Habitat Area Closure

In Section 2.4.7.2 and Appendix A where the Additional Mitigation Measures are described,
Camden Bay is simply described as: an area of high biological productivity, that includes kelp
communities; a feeding and resting area for bowhead whales (including subadults and females
with calves); and a fall subsistence bowhead whale hunting area. The DEIS further states that it
1s a primary migration and feeding area for bowhead whales in September 1 — October 15, citing
Huntington and Quakenbush 2009, Koski and Miller 2009, and Quakenbush et al. 2010. These
statements do not indicate how they came up with the boundaries or the timing, and the cited
references do not seem to support the statement in the DEIS, as discussed below.

Quakenbush et al.2010 specifically stated that they did not identify the Alaskan Beaufort Sea as
an important feeding area. Bowhead whales feed in various parts of the Alaskan Beaufort Sea
coast depending upon the locations of prey concentrations, created by oceanographic conditions
that vary annually. Only a few sites appear to be feeding areas in most years the most notable of
which is the area just east of Barrow and near Kaktovik. Conditions in the Camden Bay area
concentrate prey in some years but not in others. The authors also stated that the migratory
corridor from Amundsen Gulf back to Barrow was less defined (than migration during the spring
or other locales) with some whales traveling inshore and some traveling farther offshore with the
main migratory route depending mostly on environmental conditions, particularly ice cover. As
most of the population migrates from Canadian Beaufort Sea waters to the Chukchi Sea in the
fall, thereby transiting the entire Beaufort, it would seem that no particular area along the
Beaufort Sea coast is more important for migration — particularly if the migration is less defined
at that location.
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The Koski and Miller (2009) paper reported the results of the use of different water depths by
different size/age classes of bowheads across the Central Beaufort Sea during fall migration.
The Camden Bay area represents only about 25% of the study area. Camden Bay was not
specifically mentioned as being especially important for feeding or migration. One of the few
conclusionary statements about feeding was that the Central Beaufort may be more important as
a feeding area for subadult bowheads than for adults.

Much more detailed studies, such as those reported by Richardson and Thomson (2002), have
been conducted to determine the importance of the eastern Beaufort Sea to bowhead whales as
feeding areas, and were not even referenced in the DEIS. These studies indicate that although
bowhead feeding occurs in the area of Camden Bay and elsewhere in the Alaskan eastern
Beaufort Sea (Camden Bay to Canada) it is not a particularly important area from a quantitative
viewpoint, with bowheads obtaining only an estimated 2.5% of their annual energetic
requirements in the entire Alaskan eastern Beaufort Sea (Lee et al. 2005). The bowheads have a
much longer residence time, spend a much greater portion of their time feeding, and obtain much
more of their annual energy requirements in the Canadian Beaufort and in the Chukchi Sea.
Subsistence (bowhead whale hunting) is also identified as a reason for the time area closure in
the Camden Bay Special Habitat Area. The DEIS states that bowhead hunts occur from late
August to early October and citing Huntington and Quakenbush (2009). It makes little sense to
have this in an additional mitigation measure, when a standard mitigation already prohibits all
activities from the Canadian border to the Canning River from August 25 until the close of the
Kaktovik and Nuigsut fall bowhead hunts. Furthermore, in the last ten years (2000-2009) no
bowhead whales have been harvested later than September 18 (Nuigsut) or September 25
(Kaktovik), so closing the area until early October or October 15 for these purposes is not
justified.

This Additional Mitigation Measure (B-1) regarding the Camden Bay Special Habitat Area
should be deleted for the reasons outlined above. If not removed in total, the start and end dates
of the closure period must be clarified; hard dates should be provided for the start and end of the
closure or the closure should be tied to actual hunts.

Additional Mitigation Measure B1 - Hanna Shoal Special Habitat Area Closure

In Section 2.4.7.2 and Appendix A where the Additional Mitigation Measures are described,
Hanna Shoal is simply described as an area of high biological productivity (benthic organisms),
and a feeding area for various marine mammals (walrus, gray whales, and bearded seals). The
DEIS further states that it is important for walrus: July — August citing USGS 2011 and for gray
whales in late August — early October. Per the mitigation measure, except for emergencies or
human/navigation safety, oil and gas exploration operations shall not occur within the Hanna
Shoal area or the designated buffer zones from September 1 through October 15.

These statements do not indicate how they came up with the boundaries or the timing, and the
cited references do not seem to support the statement in the DEIS, as discussed below. No
explanation is provided on how the boundaries were established, or what they are — it is only
depicted on Figure 3.2-26. One would assume that because it is a shoal, the boundaries would be
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established based on bathymetric contours (sometimes the 40-m contour) but that notion is
contraindicated in the figure.

NMES states on page 4-295 in the environmental consequences section of the DEIS, that Hanna
Shoal is currently an important feeding area for Pacific walrus citing USGS (2011), and was
historically important as a feeding area for gray whales, citing Moore et al. (2000), Nelson et al.
(1994). The USGS reference is simply animated tracks of radio-tagged walruses, and does not
discuss the relative importance of Hanna Shoal to walrus. It represents a very small portion of
the walrus population. Nelson et al. (1994) reviewed side-scan sonar records and box cores /
vibracores to assess feeding habitat and use of feeding habitat by gray whales and walrus.
Although they mentioned that Hanna Shoal is used by walrus and gray whales, they obtained no
side-scan sonar from the area and only a single box core from Hanna Shoal. Nelson et al. (1994)
concluded that the entire Chukchi Sea (180,222 km?) is potential feeding habitat for walrus, with
about 51 percent of it being disturbed (walrus furrows) at any time (24% from a single year). No
statements about the importance of Hanna Shoal to walruses is found in the Nelson et al. (1994)
reference; they do state that walrus feeding furrows are ubiquitous across the Chukchi Sea.
While Hanna Shoal is definitely used by walrus as evident from the tagging data (USGS 2011)
so is much of the Chukchi Sea. Walrus distribution in the Chukchi Sea appears to be more
related to ice cover than bathymetry or geographic location. The DEIS repeatedly finds impacts
to walrus as egligible or minor, obviating the need for any such time area closures. Nelson et al
(1994) note that while prior research has shown gray whale sightings on the Hanna Shoal, gray
whale sightings are most common along the coast from Point Franklin to Point Barrow. This
area is far outside the Hanna Shoal Special Habitat Area. Additionally, the October 15 end date
for the closure is too late in the season to be responsive to concerns regarding walrus and gray
whales. As indicated in the description in the DEIS of the measure by NMFS and USGS walrus
tracking data, the area is used little after August. Similarly, few gray whales are found in the
area after September.

NMES also states that closures of Hanna Shoal are also to mitigate potential impacts or avoid
conflicts with subsistence hunters during the fall bowhead whale hunt (September 15 to close of
the hunt), but then goes on to say that bowheads are generally taken well inshore of Hanna
Shoal, seemingly making the closure moot (NMFS 2011, pg. 4-295). Furthermore no mention of
a closure until the end of the hunt is mentioned in the description of the mitigation measure.
Suydam et al. (2008) reported that almost all bowheads harvested by Barrow over the past 35
years were harvested in the Beaufort Sea more than 100 miles to the east of the habitat area,
indicating that there is very little opportunity for conflicts with Barrow whalers. Whaling crews
from Wainwright have conducted fall bowhead hunts only recently, with the first fall bowhead
harvested by that village in more than 70 years — in 2010. Areas hunted by Wainwright in the
fall are in coastal waters many miles from Hanna Shoal. Closure of the Hanna Shoal Special
Habitat Area is not warranted as a mitigation measure to reduce conflicts with subsistence, as
subsistence activities do not occur in that area. Because bowheads are generally migrating
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westward or southwestward across the Chukchi in the fall, activities conducted in the Hanna
Shoal area could not deflect bowheads from hunting areas used by Barrow or Wainwright.

This Additional Mitigation Measure (B-1) regarding the Hanna Shoal Special Habitat Area
should be deleted for the reasons outlined above. If not removed in total, the measures must be
clarified or adjusted. The time area closure is indicated for the mitigation of potential impacts on
gray whales (late August — early October), walrus (July-August), and spotted seals (no dates or
seasons are provided). These dates are followed by a statement that says the closure would be
for September 1 — October 15. These dates are not aligned with the resource dates. Walrus are
there primarily in July-August but the closure is September-October 15. Most gray whales have
left the area by October 1, and the area has not been heavily utilized by gray whales at any time
of year in recent years. The October 15 end date for the closure is later in the year than any of
the resource dates and should be changed.

Additional Mitigation Measure B1 - Barrow Canyon and the Western Beaufort Sea

In Section 2.4.7.2 and Appendix A of the DEIS where the Additional Mitigation Measures are
described, NMFS simply states that the Barrow Canyon and the Western Beaufort Sea Special
Habitat Area closure from August 1 to the close of the fall bowhead whale hunt in Barrow would
minimize surface vessel and aircraft disturbance of feeding and resting whales - bowhead whales
in late August — early October, and beluga whales: mid-July — late August. No description of the
area was provided, nor was an explanation as to how its boundaries were established or what
makes the area especially important or sensitive.

The purpose of the time area closure is purportedly to minimize effects on bowhead whales and
belugas. However, the closure does not cover much of the period when belugas would be in the
area (July). Its importance to bowheads is apparently debatable; in NMFS‘s discussion of the
bowhead whale in Section 3.2.4.2 of the DEIS the Barrow Canyon is never even mentioned.

On Page 4-71 of the DEIS, NMFS states that activities that disturb the bottom habitat in special
habitat areas such as Barrow Canyon Critical Habitat Unit can be particularly damaging since
these areas support biologically unique communities, as well as provide important feeding and
resting grounds for demersal species and macrofauna. We can find no indication elsewhere in
the document that Barrow Canyon contains unique communities. What are these communities,
where are they located, and how would oil and gas activities affect such resources if they do
exist. The statement refers to bottom habitat in the Barrow Canyon, which is 650-820 ft (200-
250 m) deep.

On Page 4-71 of the DEIS, NMFS states that this closure area does not contain any lease areas,
while Figure 3.2-25 clearly shows a great number of active leases in State waters within the
special habitat area.

This Additional Mitigation Measure should be deleted for the reasons outlined above. If not
removed in total, the measure must be clarified. A time area closure is indicated for the Barrow
Canyon from September 1 to the close of Barrow‘s fall bowhead hunt, but dates are also
provided for bowhead whales (late August — early October) and beluga whales (mid-July to late
August), which are both vague and outside the limits of the closure. It is also not clear if
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Barrow Canyon and the Western Beaufort Sea Special Habitat Areas one and the same. Only
Barrow Canyon (not the Western Beaufort) is referenced in most places, including the only map
(Figure 3.2-25) of the area.

Additional Mitigation Measure B1 - Shelf Break of the Beaufort Sea

In Section 2.4.7.2 and Appendix A of the DEIS where the Additional Mitigation Measures are
described, NMFS simply states that the Shelf Break of the Beaufort Sea Special Habitat Area
closure from mid-July to late September would minimize surface vessel and aircraft disturbance
of feeding whales — beluga whales. There is no description of the area, no map depicting the
geographic boundaries, and no explanation as to how its boundaries were established or what
makes the area especially important or sensitive.

On page 3-610of the DEIS, when discussing fish distribution, NMS states that marine waters of
the Beaufort and Chukchi seas include nearshore waters and substrates (occurring landward of
the continental shelf break, as delimited by the 200-m isobaths and oceanic waters and substrates
occurring seaward of the continental shelf break (>200-m isobath). The reader is referred to
DEIS Figure 3.1-12, which provides some bathymetry contours but does not reference the shelf
break.

The time area closure is indicated for the mitigation of potential impacts on beluga whales from
mid-July to late September, but there is no clear statement regarding the closure and what
specific types of activities are prohibited, as there is for other closures. Start and end dates must
be clarified; hard dates should be provided. Maps and descriptions of the boundaries must be
provided.

Additional Mitigation Measure C3- Measures to Ensure, Reduced, Limited, or Zero Discharges

This measure purports to contain requirements to ensure reduced, limited, or zero discharge of
any or all of the discharge streams identified with potential impacts to marine mammals or
habitat — and lists drill cuttings, drilling fluids, sanitary waste, bilge water, ballast water, and
domestic waste. We know of absolutely no scientific reports that indicate any of these
discharges have any effect on marine mammals and anything beyond a negligible effect on
habitat. In fact the only attempt NMFS made to connect these discharges with impacts to marine
mammals was within Section 4.5.3 of the DEIS (Social Environment) where they state that, —#he
effects of permitted discharges (including bilge and ballast water, non-contact cooling water,
desalination wastes, domestic and sanitary wastes, excess cement slurry, and deck drainage) to
marine waters could affect marine mammals and fish. These species may respond by avoiding
the areas in the vicinities of the discharge. Drill cuttings and mud discharges may displace
marine mammals and fish from a short distance from each drilling location. Fish eggs and
larvae could be destroyed, but it is unlikely that population-level effects would occur or that the
discharges would limit the availability of these resources to subsistence hunters. These
measurable effects on benthic communities have the potential to impact fish resource,
particularly benthic feeders. However, scientific evidence suggests that drilling discharges and
cuttings have minor effects on adult fish health (Hurley and Ellis 2004).” Not only is the
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mitigation measure vague in what the requirements would be, but the premise of the measure is
unsubstantiated. In NMFS‘s brief discussion of the potential effectiveness of the measure, they
only state that it could potentially reduce impacts, providing no data or references. We draw
attention here to the speculative form of the assertion using such qualifiers as -may”, —eould”
and —potential.” The use of speculation in the absence of citeable indications of harm is poor
rationale for the suggestion of invasive regulation. Furthermore, if the waste streams are not
discharges they must be hauled off to a site for disposal. There is no analysis of the effects of
hauling and disposing these waste streams, which may be greater than the impacts of the
discharges themselves.

Potential Negative Impacts of Additional Mitigation Measures to Industry are Significant

The Additional Mitigation measures place new operational restrictions on lease operations that
could result in takings of leases purchased in good faith. The most significant impacts to
industry from the Additional Mitigation Measures are the constrictions of the operational
window available in the Chukchi Sea and the Beaufort Sea that would result from the time / area
closures in B1. These arbitrary closures would effectively take anywhere from 13-97% of the
open water season that is required for exploration drilling and most marine geophysical surveys,
depending on the specific area (Table 1).

Table 1. Portions of the open water operational season lost with implementation of time area closures in the
Additional Mitigation Measures

Season Lost Season.l .
Measure | Area Closure Period Remaining
Days |% Days |%
Bl Camden Bay SHA Sep 1- Oct 15 45 40% | 68 60%
Bl Barrow Canyon SHA Aug 1 — close of hunt (Oct 29%) 90 80% | 23 20%
B1 Beaufort Shelf Break SHA Mid Jul — late Sep 75 66% | 38 34%
B1 Hanna Shoal SHA Sep 1 —Oct 15 45 38% | 74 62%
D1 Chukchi / Beaufort Start of season - Jul 15 15 13% | 104 58%
D3 Beaufort Sea Nuigsut-Kaktovik hunts (Aug 23-Oct11%*) 48 42% | 65 58%
D4 Peard Bay — Smith Bay Sep 15 — end Barrow hunt (Oct 29%) 44 37% | 75 63%
D5 Pt Franklin—Kuk R. Whale presence, bowhead hunts ? ? ? ?
D6 <30 mi of Chukchi coast Whale presence & hunts ? ? ? ?
D8 Beaufort w. of Cross Is. Until end Barrow bowhead hunt (6/10-10/29%) 110 97% | 3 3%

The Additional Mitigation Measure restrictions apply to large areas of Chukchi Sea and Beaufort
Sea that are available for oil and gas exploration. Application of the buffers to the Special
Habitat Area using the sound radii provided in the DEIS indicates that about 9 % (27 leases)
would be affected in the Chukchi Sea OCS and about 51 % (61 leases) of the Beaufort Sea OCS
would be off limits to most exploration activities for significant portions of the operating season.
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Table 2. Area and leases encompassed by the Special Habitat Areas and the buffer zones established to avoid
exceeding 120 dB from continuous sound sources (drilling) and 160 dB impulsive sounds (seismic

surveys)

Special Habitat Area with | Chukchi Sea ! Beaufort Sea ’

Ensonification Buffer Leases Area (km?) % Sale Area Leases Area (km%) % Sale Area
SHAs + drilling buffer > 24 10,309,934 9 60 13,863,903 35

SHA s+ seismic buffer *° 27 10,626,267 9 60 14,260,838 36

Shelf Break + drilling buffer ** NA NA NA 0 9,146,196 23

Shelf Break + seismic buffer *° NA NA NA 1 9,867,729 25

All SHA + drilling buffer 24 10,309,934 9 60 19,806,578 50

All SHA + seismic buffer 27 10,626,267 9 61 20,497,281 51

! Area of Chukchi Sea OCS Lease Sale 193 119,040,033 km?

> Area of Beaufort Sea OCS Multi Sale 39,924,783 km®

* Includes all Special Habitat Areas except the Shelf Break

* Includes all Special Habitat Areas except the Shelf Break

* Buffer zone for drilling is from DEIS and is 10.0 km in either sea

® Buffer zone for seismic is 10.6 km in Chukchi Sea and 11.4 km in Beaufort Sea per DEIS

Additional mitigation measures are to be applied as needed in the future, rendering the DEIS
unclear as to what will be required of industry, and making evaluation under the DEIS
potentially inconsistent. The additional mitigation measures are described in Section 2.4.10
(page 2-40) as follows: - short, these measures may, or may not, be incorporated in future
permits and authorizations, depending on the specific activity and the analysis conducted
pursuant to the MMPA and the OCS Lands Act” (NMFS 2011, pg. 2-40). There are 22
mitigation measures treated in this manner, including: limiting activities in situations of low
visibility; temporal/spatial limitations to minimize impacts in particular important habitats;
NMES restricting the number of surveys that can be conducted; specified shipping or transit
routes; requirements to ensure reduced, limited, or zero discharge; shutdown of exploration
activities for bowhead whale hunts. All 22 of the additional mitigation measures would have
material impact on industry operations, yet the DEIS is not clear about which, if any, would be
required of industry. The result is ambiguity regarding potentially large restrictions on activity
with similarly large negative impacts on project viability and associated socioeconomic benefits.
To suggest that any or all of these mitigation measures could be imposed, seemingly at will and
without additional analyses, is to propose standards of regulation that would be entirely arbitrary.

The Additional Mitigation Measures Must be Deleted or Changed

We strongly recommend that the additional mitigation measures, particularly the time area
closures, be removed from consideration in the Final Environmental Impact Statement (FEIS).
As detailed above, these additional mitigation measures are not warranted or needed. They go
far beyond the mitigation measures that are routinely and currently applied to oil and gas
exploration activities through the IHA application, and there is no indication that current
mitigation measures are not sufficient to reduce any and all potential effects from oil and gas
exploration on marine mammals and on the availability of these mammals as subsistence
resources. Furthermore, these additional measures are costly and onerous, potentially restricting
the exploration activities of operators to a level that prevents operators from meeting their lease
obligations under OCSLA.
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If these additional mitigation measures are not dropped, they must be clarified, refined, and
subjected to additional scrutiny and analysis as indicated below.

Additional Mitigation Measure A3 Lacks a Basic Description of the Measure and Must be
Deleted or Clarified

Additional Mitigation Measure A3 is simply titled and described as the limiting of activities in
situations of low visibility. No further information is provided. NMFS provides no further
information in the DEIS with regard to what conditions or situations would meet or fail to meet
visibility requirements. NMFS also does not indicate what exploration activities would be
affected by such limitations. Operators cannot assess the potential effects of such mitigation on
their operations and lease obligations, or its practicability, without these specifics. NMFS
certainly cannot evaluate the need or efficacy of the mitigation measure without these details.

Additional Mitigation Measure Bl Contains Time / Area Closures that are Redundant and
Should be Deleted and Changed

Additional Mitigation Measure Bl contains a time area closure for the Kasegaluk
Lagoon/Ledyard Bay Special Habitat Area. All of the mitigation measures listed under the
Kasegaluk Lagoon/Ledyard Bay Special Habitat Area are already in place under BOEM Lease
Stipulation 7 (MMS 2008c) for Ledyard Bay. The altitude restrictions are already in Standard
Mitigation Measure B1. These redundancies should be removed.

Additional Mitigation Measure B2 is Vague and Impractical & Must be Deleted or Clarified

Requires industry to organize in a way to interact with one another to identify when and if
duplicative surveys are likely to occur (same type of survey within a 5 year period). Although
this is already done by industry in some cases, as a regulatory requirement it is very vague and
needs clarification.

Additional Mitigation Measure C1 is Redundant and Must be Deleted

This measure contains requirements that are already requirements. It states that aircraft should
not operate at altitudes of < 1,500 ft when within 0.5 mi of seal or walrus groups — both Standard
Mitigation Measures B1 and D3 already require aircraft to maintain these altitudes.

This NMFS mitigation measure also requires the operator to adhere to USFWS mitigation
measures. Why is a measure needed to have operators follow another agency‘s mitigation
measures — which already would have the force of law. The same is true for the part of this
mitigation measure that indicates polar bear barrier island critical habitat includes a 1.0 mi no-
disturbance buffer zone — this is already law. Additionally the measure states that there is a
buffer zone around polar bear sea ice critical habitat — this is false.

Additional Mitigation Measure C2 Must be Deleted or Clarified

This measure contains two parts, the second of which would prohibit geophysical; activity within
60 mi of any point of the Chukchi Sea coast. IS this mitigation measure really being considered?
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We can find no further mention of it in the DEIS. With this mitigation measure in place,
successful exploration cannot be conducted in the Chukchi Sea. Not only would lease holders be
unable to conduct seismic and shallow hazard surveys on some leases, but essential geophysical
surveys for pipelines to shore, such as ice gouge surveys, strudel scour surveys, and bathyemtric
surveys could not be conducted.

Additional Mitigation Measure D3 Must be Deleted or Clarified

This measure would shutdown all exploration activities in the Beaufort Sea for the Cross Island
and Kaktovik bowhead whale hunts. The geographic limits of this requirement must be clearly
stated — is it really the entire Beaufort Sea?

Additional Mitigation Measure D5 Must be Deleted or Clarified

This measure would shutdown all exploration activities in portions of the Chukchi Sea for the
Barrow and Wainwright bowhead whale hunts. The geographic limits are described in terms of
the coastal zone. Alaska has no Coastal Zone Management Program. These areas would be
better described in relation to State and Federal waters that coastal zone.

Additional Mitigation Measure D6 Must be Deleted or Clarified

This measure would shutdown all exploration activities in the Chukchi Sea for the Point Hope
and Point Lay bowhead whale hunts based on real-time reporting of whale presence and hunting
activity. How whale presence would be determined and who would make the determination
must be elucidated in this measure. This is vague and impracticable.

Additional Mitigation Measure D7 Must be Deleted or Clarified

This measure would include transit restrictions into the Chukchi Sea modified to allow offshore
travel under certain conditions (e.g. 20 mi from coast) if beluga, fall bowhead, and other marine
mammal hunts would not be affected. This is vague and impracticable. The transit restrictions
are not identified, nor are the conditions under which the transit might be allowed. Some hunting
of marine mammals in the Chukchi Sea occurs year round making this measure impracticable.

Additional Mitigation Measure D8 Must be Deleted or Clarified

This measure would prohibit vessels associated with Beaufort Sea drilling operations west of
Cross Island, to be at any location outside the barrier islands west of Cross Island until the close
of the Barrow bowhead hunt. This must be clarified. Does it mean that vessels must be either
inside the barrier islands, east of Cross Island or out of the Beaufort Sea. The Barrow hunt starts
in the spring and goes late in the fall. Over the last 20 years Barrow bowhead harvests have
occurred as early as April 23 and as late as Oct 29. This would leave no time at all for open
water exploration activities from Barrow to Cross Island.
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III.C. The Acoustic Incidental Takes are Overstated

In general, the Environmental Consequences analysis presented in the DEIS greatly overstates
the potential for impacts from sounds introduced into the water by oil and gas exploration
activity on marine mammals. Given that there has never been a mortality or population level
effect of oil and gas exploration reported in the Beaufort or Chukchi Sea during several decades
of exploration and that the bowhead whale population has continued to grow throughout this
period at 3-4% annually, the suggestion that exploration activities may result in regional changes
to the bowhead whale migration, separation of mother and calf pairs, and displacement from
preferred feeding and resting areas is overstated. Many of the analyses presented in the DEIS are
flawed. These flawed analyses are then used to draw conclusions which often greatly overstate
the potential impacts of the proposed activities. While the DEIS makes some laudable attempts
to include reports and publications made available in the past few years, often the results from
these studies are not included or are discounted in favor of speculation in the impact analyses
that are presented. In particular, the assessment of incidental takes by sounds introduced into the
water during oil and gas exploration activities exaggerates the potential for —takes” and the
potential consequences of those —takes” by implying that —takes™ occur at lower levels of sound
than are recognized by the NMFS in their own regulations. Additionally, incorrect assumptions
about the additive qualities of overlapping areas of sound result in further exaggeration of
potential cumulative effects. Lastly, a failure to include the actual impacts that have occurred
during past levels of oil and gas exploration activity as part of the assessment of cumulative
effects results in statements that indicate we do not know what any of the longer term
consequences of these activities might be. In fact, we have a substantial timeline to use to
answer such questions and all of the evidence to date suggests that any effects from exploration
are short term, localized reactions of some individuals with little or no consequences for the
population as a whole. There has been no wider-scale disturbance and whales have continued to
use all of the same habitat areas that they have used in the past with variation in habitat use more
associated with annual fluctuations in temperature, sea-ice presence and locations of prey
concentrations than with industry activity. Further there have been no discernible changes in the
fall bowhead migration either in distance of the main migration pathway from shore or in the
general timing of the migration.

Example 1- DEIS Fails to Apply the Most Recent Information on Avoidance by Feeding
Whales
As described earlier in this document, the flawed analysis on Page 43 Section 4.5.1.4.2 of the
DEIS cites information from Richardson et al. (1995), but fails to cite newer work (Christie et al.
2010, Koski et al. 2009) that increases our perspective on the role of sound and its influences on
marine mammals, specifically bowhead whales. By not describing the full breadth of behavioral
responses by bowhead whales to industrial activities the DEIS wrongly exaggerates the potential
impacts from these activities. Other flawed analyses exaggerate impacts by drawing conclusions
that are not supported by the DEIS‘s own analysis. For example on page 107 (section
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4.5.2.4.9.1) the conclusion that impacts in the Chukchi Sea where 2% of the whale population is
potentially impacted, by the DEIS‘s own analysis, are equivalent in terms of magnitude,
duration, extent, and context to those described for the Beaufort Sea where nearly all of the
whales (85-90%) are potentially exposed to industrial activities. Again, such flawed analysis
greatly exaggerates the potential impacts.

Example 2 — DEIS Fails to Include Information Concerning Whale Avoidance of
Potentially Harmful Sound Energy Levels

The perpetuation of this flawed line of reasoning is seen on page 99 (Section 4.5.2.4.9.1). The
first paragraph on page 99 cites Funk et al (2011) but misrepresents the information available in
that document. The EIS states that apparent tolerance of seismic sounds by feeding whales seen
by Funk et al. (2011) and others should not be interpreted to mean that bowheads are unaffected
by noise. The DEIS suggests that feeding whales may be so highly motivated to stay in
productive areas that they remain in an area with noise levels that could, with long term
exposure, cause adverse affects and that they may suffer stress staying in an area with very loud
noise. Funk et al. (2011) reported clear avoidance by feeding whales of sound levels great
enough to cause either physical harm (180 dB rms) or those thought to cause behavioral changes
in most animals (160 dB rms). These levels are recognized by NMFS as both appropriate and
conservative for protecting baleen whales. The conservative nature of these sound levels for
protection of baleen whales has also been upheld in recent reviews of this topic (Southhall et al.
2007). All available evidence suggests that whales avoid high levels of sound. There is no
evidence that whales remain in sound levels that could cause harm to them regardless of how
much food is present. These statements have no support in the literature and are inflammatory
speculations that exaggerate the potential impacts of sound on marine mammals and specifically
on bowhead whales.

Example 3 — DEIS Provides no Basis for Statements Regarding Potential Effects on Whale

Reproduction and Fails to Present Evidence to the Contrary
The first full paragraph of page 100 indicates that it is not known whether impulsive sounds
affect reproductive rate or distribution and habitat use over periods of days or years. All
evidence indicates that bowhead whale reproductive rates have remained strong despite seismic
programs being conducted in these waters for several decades (Gerber et al. 2007. Whales return
to these habitat areas each year and continue to use the areas in similar ways. There has been no
documented shift in distribution or use (Blackwell et al. 2010). The data that have been collected
suggests that the impacts are short term and on the scale of hours rather than days or years (MMS
2007, MMS 2008a).

Example 4 — DEIS Overstates Potential Impacts by Presenting Incorrect Information

In other sections of the DEIS an overstatement of the potential impacts of sound levels on marine
mammals occurs because the information presented simply is not correct. During discussion of
additional mitigation measure B3 (page 4-66), which restricts seismic operations from occurring
within 90 miles of another seismic operation, the DEIS suggests that there is an additive effect of
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the seismic programs in terms of sound. This statement is not quantified in any way implying
that in areas where overlap occurs that sound levels may greatly increase. This is incorrect as
written and requires further analysis and quantification. Given that seismic operations use
impulsive sound rather than continuous sound there are few locations where sound pulses from
both operations would be received simultaneously. At most locations the pulses would be
received sequentially and would not exceed the sound pressure level of the closer of the two
operations. In the very small areas where pulses were received simultaneously with the same
rms pressure level the sounds would add incoherently (with random phase) and at most would
increase sound pressure levels by 3 dB. When the received levels of the overlapping pulses
differ by 10 dB or more their combined level will be less than 1 dB greater than the strongest
pulse. The flawed conclusion that the sound levels are additive is then used to justify this
additional mitigation measure and implies greater impacts of seismic sound than is likely to
occur. Later (Page 4-516 section 4.10.5.4.4) the DEIS suggests that marine mammals may have
trouble navigating between seismic surveys and drill operations because of overlapping sound
signatures but the analysis does not provide any distances or data to support this conclusion.
Distances between prospects are considerable and current regulations limiting how close
operations may be to each other would already limit the overlap of sound in the marine
environment. The lack of any real analysis leads to conclusions that are just idle speculation and
again exaggerates the potential impacts of sounds from the exploration activities.

Example 5— DEIS Incorrectly Asserts there could be Cumulative Injurious Effects on
Whales from Multiple Seismic Survey Programs

On Page 4-470 (Section 4.10.4.4.5) the conclusion states that exposures to potentially injurious
sound levels might be more likely to occur in the Beaufort Sea with multiple programs occurring.
Yet there is no evidence that any whales have been exposed to "injurious cumulative sound
levels" during decades of exploration activities. This conclusion contradicts previous comments
(page 4-443) which states —that impacts from these activities over the previous 60 years have
been limited in duration and localized without indications of long term or cumulative effects
(NMFS 2011)”.

Speculative conclusions drawn from flawed analyses that over estimate the effects of sound on
marine mammals become more speculative and more exaggerated in the cumulative effects
analysis of the DEIS. The DEIS here suggests that there could be "regional level effects on
bowhead whales" because the DEIS project area extends across most of the migratory pathway
of the whales and that there is potential for bowhead whales to have long term effects from
repeated disturbance over time or broad geographic areas and that whether or not there are long
term effects is unknown. Again, as stated above (and in other places in the DEIS) there is no
evidence after 60 years of exploration activities, often with multiple operations, that anything
approaching a "regional level effect" has occurred. This includes years with multiple programs
in US waters as well as programs in Canadian waters concurrent with programs in US waters.
The bowhead whale population has grown to a point where many feel they should no longer be
considered endangered, impacts have been shown to be localized in area and short term in
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duration as evidenced by the continued growth of the population and the continued use of the
traditional habitat areas (including feeding areas) and migratory pathways of the whales. This is
flawed analysis leading to conjecture for a conclusion that has not considered the science that has
been done.

Example 6 — DEIS Fails to Use a Clear Definition of Take Resulting in an Overstatement of
Potential Impacts

The DEIS greatly overstates the potential impacts of oil and gas exploration in the Beaufort and
Chukchi seas. Many of the problems with the analyses stem from the failure to use a clear
definition of —take”, which the NMFS has previously defined themselves, and failure to use the
most recent information available to inform the discussion. Instead they use questionable
interpretations of previous studies that did not have the benefit of the newer data to consider.
When the newer studies and data are mentioned they are often discounted or have not been fully
digested and understood by the DEIS authors. There is no discussion of the merits of using the
120 dB rms sound level rather it is simply introduced as if it represents a level of —taking” even
though studies suggest that the reaction of whales to industry activities involves much more than
exposure to a particular sound level and this was pointed out even in the earlier studies that are
being used to justify these sound levels. These types of assumptions and flawed analyses in the
DEIS lead to exaggerated and speculative conclusions about the potential impacts, which are not
supported by any of the work that has been done in the intervening years and often that are not
supported by any of the work that has been done. These analyses are then used to justify various
-additional mitigation factors” that include time area closures that will greatly restrict activity
that is having only low level effects on the marine mammals using these areas.

IV. The DEIS Would Result in Takings by Preventing Lease Holders from
Prosecuting Their Leases

Activity levels (Table 3) composing the DEIS alternatives are not sufficient to allow lease
holders to meet their lease obligations to the Federal or State Governments nor meet their
corporate planning deadlines. These alternatives prescribe the numbers of exploration drilling
programs, seismic surveys, and shallow hazards surveys that can be conducted in any one
season, and these numbers are too low. The problem is then exacerbated by the DEIS
definitions of what comprises a drilling operation (e.g. an operation can only consist of one
drilling unit) or a survey, and by the Standard and Additional Mitigation Measures considered in
the DEIS which severely curtail the season during which the activities may take place. Although
the DEIS contains some language in Section 1 indicating that proposed oil and gas activities that
fall outside the scope of this EIS may be permitted by different means, and despite language to
the contrary in Section 2.5.2 the selected alternative may serve as a de facto seasonal cap on oil
and gas exploration. The DEIS should be withdrawn, and a DEIS should be prepared in which
alternatives are not synonymous with activity levels. This was accomplished for the two
predecessors to this document — the 2007 DPEIS (MMS and NMFS 2007) and the 2006 PEA
(MMS 2006). If the current DEIS is carried forward, additional alternatives that meet and
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exceed all reasonably foreseeable activity levels must be included and evaluated. Additional

details on these points, including suggested alternatives, are provided below.
Table 3. Activity levels by DEIS alternative

Alternative | Exploration Drilling Programs Seismic Surveys Shallow Hazards Program
Chukchi Beaufort Chukchi Beaufort Chukchi Beaufort

1 0 0 0 0 0 0

2 1 *1 4 3 3 3

3 2 **2 6 5 5 5

4 2 **2 6 5 5 5

5 2 *x 2 6 5 5 5

* In this scenario only one program could be conducted either in the State Waters during the January — April timeframe or the Federal
OCS during the July to October timeframe, thus a State Waters program could effectively block an OCS drilling campaign in the same
calendar year.

** In this scenario two same season drilling programs in the Beaufort State Waters region could effectively block an OCS drilling program
campaign in the same year.

IV.A. Lease Obligations That Must be Met

Oil and gas leasing in Federal water of the Outer Continental Shelf (OCS) is conducted
according to the Outer Continental Shelf Lands Act (OCSLA). National policy established under
Section 3(3) of OCSLA dictates that the OCS is to be considered a vital national resource reserve
held by the Federal Government for the public, which should be made available for expeditious
and orderly development, subject to environmental safeguards, in a manner which is consistent
with the maintenance of competition and other national needs. Restricting the amount of
exploration activities to the extent that the DEIS alternatives might mandate, violates this policy.
Development of OCS resources would not be expeditious, and may not be viable at all under the
additional restraints of the mitigation measures in described in the DEIA.

Under OCSLA regulations at 30 CFR § 250.180, a lease expires at the end of its primary term
unless operations are being conducted on the lease, and operations means producing, re-working,
or drilling in an effort to establish production in paying quantities on any subject lease. If
operations are not occurring, the lease and all investment in the lease to date may be lost. The
initial lease terms in Federal waters of the OCS in the Chukchi and Beaufort Seas are for 10
years. The same holds true in State waters where the primary lease terms are for seven years.
There are annual rental rates that must be paid on all leases, and under both the Federal and State
leasing programs, the rental rate escalates through the primary lease term providing impetus for
early fulfillment of lease obligations.

IV.B. Lease Obligations Can’t be Met under Low Activity Levels and Restrictive
Mitigation Measures of DEIS

The purchase of lease rights from the Federal or State Government implies an intent and
obligation to pursue development of oil and gas leases through exploration activity.
Consequently, it would be reasonable for the DEIS to consider the potential for each lease holder
wanting to conduct exploration drilling during the five-year period of this DEIS. There are
currently 487 active leases in the Chukchi Sea held by six operators (Shell, ConocoPhillips,
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Statoil, Repsol, ENI and Iona) and totaling 2,758,277 ac, and 178 active leases in the Beaufort
Sea OCS totaling 381,955 ac held by four operators (Shell, ENI, Total and BP) . All of these
leases are in their primary 10-year lease periods, which will expire in 2013-2018 (Table 4).
There are also 271 active leases held by 16 operators within State waters of the coastal Beaufort
Sea. Many leases are held by each operator.

Table 4. Active leases in the Chukchi and Beaufort Sea

Sea Lease Sale Sale Year Active Leases Active Leases Expiration '
Chukchi Sea 193 2008 487 2,758,377 ac 2018
Beaufort Sea 186 2003 7 15,216 ac 2013
Beaufort Sea 195 2005 82 170,464 ac 2015
Beaufort Sea 202 2008 89 196,275 ac 2018

! The primary lease terms on some OCS leases have been extended under suspensions of operation from BOEM

Activity Levels in the DEIS Alternatives are Too Low and Must be Increased

Alternatives with maximum activity levels of 1-2 drilling programs, 4-6 seismic surveys, and 3-5
shallow hazards survey programs in each sea, will clearly not allow the 20 operators holding 936
leases to meet their obligations and operating plans — with leases expiring as soon as 2013 if
drilling is not conducted. This does not account for any increases in the number of new
operators that may appear on the scene during the time frame of the DEIS (2012-2018) due to the
annual Beaufort lease sale that is held by the State of Alaska, nor the Federal lease sales that are
set to take place in the Chukchi Sea OCS in 2016 and in the Beaufort Sea OCS in 2015.

Definitions of Alternatives Exacerbate the Issue and Should be Changed

Definitions of the alternatives / activities in the DEIS contribute to the problem. A drilling
program is limited to one drilling unit, seismic surveys and shallow hazards survey programs are
each limited to one source vessel. If for example one operator were to use two drilling units in
the Chukchi Sea per proposed Alternative 3, no other operator would be able to obtain
authorization under this NEPA document for a drilling program in the Chukchi Sea that year.

Reductions in Operating Windows from Mitigation Measures Exacerbate the Issue and
Should be Removed

OCS oil and gas operations already have a restricted season which constrains most types of
exploration activities, as they are typically conducted during open water periods (July to
November). These restricted seasons or operational windows would be further reduced by
Additional Mitigation Measures in the DEIS, which include closures in the eastern Beaufort from
August 25 to the end of Kaktovik and Nuigsut whaling and from September 15 to the end of
Barrow whaling in the western Beaufort. The Additional Mitigation Measures in the DEIS
would further restrict the operational window for broad areas of the Beaufort and Chukchi Seas.
Access to leases in the eastern Beaufort are already generally limited to the time period of July
(USFWS regulations prohibit accessing Chukchi Sea via the Bering Strait before July 1, then
another four days are required to transit to leases in the Chukchi and 10 days to the eastern
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Beaufort) to end of October (freeze-up), approximately 113 -119 days. Additional Mitigation
Measure D1 would remove 15 days from the beginning of the season reducing the season across
all of both seas by about 13 percent. Other Additional Mitigation Measures would reduce the
operational season by an additional 37-80 percent over extensive areas. For example, B1 would
remove 45 days (September 1 — October 15) from the back end of the season, reducing the
season by 60 days (53%) to 53 days. The remaining time at the end of the season (after October
15) is so short as to likely render it uneconomical to maintain the drilling unit or other equipment
within the operational theater through the closure period, further reducing season length.

IV.C. The DEIS Must be Withdrawn or the Alternatives Must be Changed

The DEIS should be withdrawn, and a new DEIS should be prepared in which alternatives are
not synonymous with activity levels. Correctly, activity levels were not part of the alternatives
in either of the two predecessors to this document — the 2007 DPEIS (MMS and NMFS 2007)
and the 2006 PEA (MMS 2006), and should not be part of the alternatives in the current DEIS.
In the previous documents, the alternatives consisted solely of the lease stipulations and
mitigation measures that would be applied to permits and authorizations. If the current DEIS is
carried forward, new alternatives that at a minimum meet all reasonably foreseeable activity
levels based on the current number of lease holders and operators, must be included and
evaluated. There is no practicable reason for limiting the activity levels as severely as has been
done in the DEIS.

Potential impacts from the activity levels in the DEIS alternatives as assessed in the DEIS are
mostly negligible or minor, with a very few classified (wrongly in our opinion) as moderate.
Alternatives should be expanded to include much higher activity levels. This would serve two
purposes: 1) NMFS might find the upper limit of what could be permitted without significant
impacts thereby assessing a broad range of alternatives as mandated by NEPA; and 2) much
greater activity levels would likely be found environmentally acceptable, and both industry and
the agency would not be burdened with unreasonable and unwarranted restrictions on activity
levels.

NMEFS Failed to Accurately Assess Past Levels of Exploration and Levels Required in the
Future

NMES failed to conduct the proper research or analysis to establish the correct range of activity
levels to be evaluated, and as a consequence, the activity levels in the DEIS alternatives are too
low. As a first step in the gathering of information, NMFS should have held workshops with
industry, clearly identifying the time period that would be covered, explaining how the
information would be utilized, and requesting the range of activity levels the companies /
operators might undertake in the next five years. It is not easy for industry to answer such
questions precisely, and ranges are required. Projected exploration activity levels depend on
many things, including the findings of the immediately preceding activities (results of seismic
surveys, success or failure in drilling, etc.), restrictions on operations through permit conditions

Page | 42



such as contemplated in the DEIS, litigation, and changing economics (e.g. price of oil). All
three of these drivers will have great impact on future levels of exploration activity.

NMES states on page ES-6 that the activity levels in the DEIS were based on past exploration
drilling programs. If this is the case, NMFS‘s analysis would appear to be faulty. For example,
our review of historical drilling indicates that up to three exploration drilling programs have been
conducted in a single year in the Chukchi Sea and up to eight programs have been conducted in
the Beaufort Sea during a single year (Table 5).

Table 5. Historical exploration drilling programs in the Chukchi Sea and Beaufort Sea 1981-2011

Beaufort Sea Beaufort Sea
State Waters 0oCS Total Beaufort Sea Chukchi Sea OCS
Wells | Operators' | Wells | Operators' | Wells | Operators' | Wells | Operators '
total 46 31 30 24 76 55 5 4
mean 1.5 1 1.0 0.8 2.5 1.8 0.2 0.1
years 31 31 31 31 31 31 31 31
range 0-5 0-3 0-5 0-5 0-9 0-8 0-3 0-2

! Each operator would represent one exploration drilling program by DEIS definition
Alternatives Must be Changed if DEIS moves Forward

Again, we request that NMFS not define alternatives by activity levels. But if this type of
alternative is carried forward in the EIS process, NMFS must take steps to prepare alternatives
that will cover all potential activities that might occur over the next five years by all potential
operators. The alternatives should not just encompass what is expected, but should encompass
additional activities that were not expected. There are several logical scenarios that NMFS could
use to arrive at activity levels that would meet these requirements. By way of example, we have
included three such alternatives. These alternatives (Alternatives A, B and C) are outlined
below. The activity levels that compose these new alternatives are summarized below in Table
6. These alternatives are not refined or ready for evaluation by NMFS, but they are examples of
how the development of such alternatives could be approached. NMFS must conduct the work
described above before finalizing any alternative: workshops must be conducted with industry to
obtain input; historical data must be collected and analyzed properly; and the effects of such
things as the oil and gas prices and initial drilling success cases must be considered.

Furthermore, the DEIS must consider alternatives that do not contain the Additional Mitigation
Measures currently associated with every action alternative in the DEIS. As discussed elsewhere
in this document, these measures are not warranted, are not scientifically supported, and are
onerous prohibiting exploration activities over extensive areas for significant portions of the
open water season.

Alternative A is based on the premise of providing all operators that have expressed publically
intentions to drill within the next five years (Shell, ConocoPhillips and Statoil in the Chukchi
OCS, and Shell, Repsol, Pioneer and BP in the Beaufort OCS and Alaska Beaufort State
Waters), the opportunity to do so. This should be viewed as a minimum. Alternative B is based
on the premise of providing every lease holder in the OCS an opportunity to conduct exploration
drilling on their holdings. This is common sense and it is further justified based on the costs and
effort associated with purchasing the leases in good faith, the required payment of escalating

Page | 43



annual rental fees, and lease obligations that must be met within the finite primary lease term.
Finally, Alternative C is based on Shell‘s projection of future activity levels given a minimum
success case in initial drilling efforts. It is a minimum case because Shell cannot speak for the
other operators. Under this alternative, the definition of a drilling program would be expanded to
consist of up to three drilling units. The Additional Mitigation Measures are excluded from each
of these sample alternatives for the reasons stated earlier.

Alternative A
Level of Activity (per year)

* Up to four 2D/3D seismic or CSEM surveys in the Beaufort Sea and up to four
2D/3D seismic or CSEM surveys in the Chukchi Sea per year, with up to one of that
total number of surveys in each sea done in-ice with ice breaking if necessary.

* Up to five site clearance and high resolution shallow hazards survey programs in the
Beaufort Sea and up to five site clearance and high resolution shallow hazards survey
programs in the Chukchi Sea per year.

* One on-ice seismic survey in the Beaufort Sea (State Waters) per year.

* Up to three exploratory drilling programs in the Beaufort Sea and up to four
exploratory drilling programs in the Chukchi Sea per year.

Mitigation

Includes only the Standard Mitigation Measures (described in Section 2.4.9) that are part
of every action alternative.

Rationale

The number of drilling programs was increased to three in the Chukchi Sea to
accommodate the three operators who have expressed publically intentions to drill within
the next five years (Shell, ConocoPhillips and Statoil), and to four to accommodate
operators who have done so in the Beaufort Sea (Shell, Repsol, Pioneer and BP).
Sounds produced by geophysical surveys are known to have a higher degree of impacts
on marine mammals than do sounds associated with drilling operations. If the total
number of seismic or shallow hazards surveys is reduced, the number of drillships
operating can be increased without significantly adding, and in fact maybe reducing,
overall impacts. The number of geophysical surveys in existing alternatives exceeds

what we believe industry will require.

Alternative B
Level of Activity (per year)
* Up to three 2D/3D seismic surveys in the Beaufort Sea and up to three 2D/3D surveys
in the Chukchi Sea.
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» Up to six shallow hazards surveys, ice gouge surveys, strudel scour survey programs
in either sea
« Up to six exploration drilling programs in the Chukchi Sea OCS, up to four
exploration drilling programs in the Beaufort Sea OCS, and up to two in State waters
of the Beaufort Sea
Mitigation
* Includes only the Standard Mitigation Measures (described in Section 2.4.9) that are
part of every action alternative, but excluding:
o B1 which should be deleted as it is covered completely by D3; and
0 (4 as all drilling programs are required to prepare spill response plans by law
Rationale
All DEIS alternatives contain too low a number for exploration drilling programs. The

number of seismic surveys in most alternatives, however, is greater than is expected to be

needed during the subject time frame. We would propose an alternative within which the

number of seismic surveys would be reduced, and the number of exploration drilling

programs is equal to the number of OCS lease holders plus two additional programs

within State waters of the Beaufort Sea.

Alternative C
Level of Activity (per year)

» Up to two 2D/3D seismic surveys in the Beaufort Sea and up to two 2D/3D surveys in
the Chukchi Sea.

« Up to three shallow hazards surveys, ice gouge surveys, strudel scour survey
programs in either sea

* Up to three exploration drilling programs in the Chukchi Sea, up to three exploration
drilling programs in the Beaufort Sea, where a —drilling program” is redefined as
having up to three drilling units.

Mitigation

* Includes only the Standard Mitigation Measures (described in Section 2.4.9) that are

part of every action alternative.
Rationale
All DEIS alternatives contain too low a number for exploration drilling programs. The
number of seismic surveys in most alternatives, however, is greater than is expected to be

needed during the subject time frame. The above alternative presents reasonable levels of
activities based on what Shell envisions would occur under a minimum success case in
the Chukchi Sea for Shell and another operator. The activity levels provide no cushion
for plans of other operators that we might not be aware of.
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Table 6. Summary of activity levels within the new alternatives

Drilling Programs Shallow Hazards Seismic Surveys On-Ice
Alternative (Drilling Units) (Drilling Units)
Chukchi Beaufort Chukchi Beaufort Chukchi Beaufort Beaufort
A 30) <4 (4 <5 <5 <4 <4 <1
B <6 (6) <6 (6) <4 <4 3 3 <1
’C <3 (9 <3(9) 3 <3 <2 2 <1

! Alt A allows < 3 drilling programs and maintains DEIS definition of 1 unit / drilling program - so total is < 3 drilling units per sea

per year

2 Alt B allows < 6 drilling programs and also maintains DEIS definition of 1 unit / drilling program - so total is < 6 drilling units per

sea per year

3 Alt C allows < 4 drilling programs in each sea during any year, and maintains the DEIS definition of a drilling program containing a
single drilling unit — so total is <9 drilling units in each sea in a given year
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Shell Comments on the DEIS

Comment No. Page DEIS Issue
The proposed action as stated in the DEIS is the issuance of
ITAs and G&G permits, while the title of the document
relates to the Effects of Oil and Gas activities. NMFS does
Effects of Oil and Gas Activities in the Arctic not regulate oil and gas activities, they only issue ITAs.

1 Title Ocean Draft Environmental Impact Statement | Based on the title and the evaluation of impacts from actual
numbers of O&G activities, the scope the DEIS does not
appear to match the Proposed Action and the purpose and
need.

Effects of Oil and Gas Activities in the Arctic . . . .

2 Title Ocean Draft Environmental Impact Statement Title should limit the NEPA analysis to exploration.
Z?;‘)'g;; éorlgrggjedZ?tr:?;]n;;:r:eaiﬁematives The five year period 2012 to 2017 is probably not accurate in
to assist NMFS and BOEM in carrying out that the FEIS will likely not become final until 2013 or later.

3 ES-1 their statutory responsibilities to authorize or
permit activities within the five year period of
2012 through 2017.

Section 1.0 Introduction - This DEIS
analyzes a range of management alternatives
to assist NMFS and BOEM in carrying out : . .

4 ES-1 their statutory responsibilities to authorize or Range of management alternatives is too limited.
permit activities within the five year period of
2012 through 2017.

The statutory responsibilities include BOEM’s

issuance of permits and authorizations under

;hnedOSOSLr,IA ;(iacrasle(gr;é:)suer;/r?i/tsr.nﬁ‘s?te;gloglcal Need to include exploration related activity on a company’s
geophy: >) P own lease lands. It seems that an Ancillary Activities Notice

obtained from BOEM in order to conduct X : ) L

5 ES-1 , I X would be required. NMFS failed to list the AA Notice in the
G&G exploration activities for oil, gas, and Executive Summar
sulphur resources when operations occur on y-
unleased lands or on lands leased to a third
party.
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Shell Comments on the DEIS

Comment No.

Page

DEIS

Issue

ES-1

NMFS issues ITAs for oil and gas exploration
activities because it is likely that seismic and
exploratory drilling activities result in the
disturbance of marine mammals through
sound, discharge of pollutants, and/or the
physical presence of vessels.

This statement indicating discharge of pollutants and/or the
physical presence of vessels will result in a disturbance of
marine mammals is not scientifically supported.

ES-1

Because of the potential for these activities to
“take” marine mammals, oil and gas
operators may choose to apply for an ITA.

“Take” needs to be defined in the Executive Summary.

ES-3

The project area (Figure 1.1) covers an area
of approximately 200,331 square miles within
the Alaskan portion of the Beaufort and
Chukchi seas. It includes State of Alaska and
OCS waters adjacent to the North Slope of
Alaska, and transit areas of the Chukchi Sea
north of the Bering Straits.

Transit areas should not be included in the project area since
ITAs are not required for vessel transit. Transit routes
continue outside of the BOEM planning areas.

ES-4

Of the issues identified during scoping, those
that were most commonly raised included:

e Concerns regarding the NEPA
process;

¢ Impacts to marine mammals and
habitats;

Risks of oil spills;
Climate change;

e Protection of subsistence resources
and the IAupiat culture and way of
life;

o Availability of research and
monitoring data for decision-making;

e Monitoring requirements; and

e Suggestions for, or implementation
of, mitigation measures.

The bulleted list fails to include economic considerations
mentioned numerous times at scoping meetings.
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Comment No. Page DEIS Issue
NMFS and BOEM identified alternatives by:
assessing potential levels of activities,
anticipating regulatory compliance needs over
the timeframe of the EIS (5 years). Use of recent history (which has seen very little activity) is
“Based upon past lease sales, G&G permits, | not a good method to forecast the future (i.e., is not
ancillary activity notices, exploration drilling “reasonable” in this case). One ,program’ entails as many
10 ES-5 exploration activities, and requests for ITAs, surveys or exploration wells a particular company is planning
NMFS and BOEM have determined a for that season. But each program would use only one
reasonable range and level of activities for source vessel or drilling unit and would not survey multiple
which permits and authorizations may be sites or drill multiple wells concurrently.
requested in the foreseeable future (i.e., five
years 2012-2017.”
Alternatives don’t analyze effects of one exploration program
A total of nine alternatives were initially per lease holder in each sea. Past levels of exploration
considered for this DEIS, with the No Action activities don’t necessarily match future levels. This seems to
11 ES-5 Alternative and four action alternatives carried | limit activities to the first two programs to submit applications.
forward for analysis. Higher activity levels would more fully meet the Purpose and
Need.
“The five alternatives evaluated are:
e Alternative 1: No Action
e Alternative 2: Authorization for level
1 Exploration Activity, and
* Alternative 3: Authorization for Level | provide more information on how these activity levels were
12 £S-6 2 Exploration Activity. derived or developed. Industry anticipates activity levels
e Alternative 4: Authorization for Level beyond those analyzed in the DEIS.
2 Exploration Activity with Additional
Required Time/Area Closures
e Alternative 5: Authorization for Level
2 Exploration Activity with Use of
Alternative Technologies”
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Comment No. Page DEIS Issue
“Including a full analysis of a wide range of . . : .
Additional Mitigation Measures (described in There is no Se_ctlon 3.6 in the document. Please clarify
13 ES-9 : » language and intent.
Section 3.6)
Additional mitigation measures — Zero Clarify circumstances when additional mitigation measures
14 ES-13 Discharge would be required.
NMFS and BOEM should not use the term ,zero discharge,’
Additional mitigation measures — Zero as there will be some discharges under any exploration
15 ES-13 Discharge scenario. This is confusing and the public is unlikely to
understand the distinction.
Exploration, development, production, and Impacts from declining NSB and State of Alaska revenue
transportation of oil and gas are the major from declining oil production will certainly be more than
contributors to the economy of Alaska and the | “minor.”
NSB.
) . . In fact the potential unrealized revenue (and jobs and
Alternative 1 (No Action) would cause minor | payroll) has been estimated, and the likelihood of exploration
16 ES-23 adverse impacts from unrealized local resulting in production is higher here than in most places
employment and tax revenue. The potential due to results from prior wells.
unrealized revenue for state and federal ] o )
governments is unknown since the likelihood | By the same logic, the potential impacts of VLOS is
of exploration resulting in production cannot “‘unknown since the likelihood of” such an event occurring
be predicted. cannot be predicted (is hypothetical).
The DEIS analysis of socioeconomic impacts is
inappropriately limited in a manner not consistent with the
analysis of other impacts in the DEIS. Potential beneficial
All four action alternatives would cause minor | impacts from development over 50 years should not be
beneficial impacts from a temporary rise in considered “temporary” and 55,000 jobs / $145 billion payroll
17 ES-23 regional personal income and employment should not be considered “minor.”
rates. This characterization is inconsistent with the use of these
same terms for environmental impacts analysis.
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Comment No. Page DEIS Issue
The characterization of beneficial socioeconomic impacts as
) ) “minor” is inconsistent with the analysis of other impacts in
The time/area closures under Alternative 4 the DEIS. In fact, the potential beneficial socioeconomic
could reduce total income and employment impacts from exploration leading to development are major.
18 ES-23 rates and therefore the beneficial impact As a result, the reduction in potential benefits from time/area
would be less than Alternative 3, but would closures under Alternative 4 is inappropriately “hidden” as
still be minor. being “still minor.”
Alternative 1 would have minor cumulative Analysis in th_e DIIE|S gpparenftljy igno_res the mgjor cumulﬁtive
impacts to socioeconomics, and major |mpact to regional an stat_eW| e socioeconomics as onshore
19 ES-28 cumulative impacts to land and water oil production decline continues. Impacts frc_)m declining _
ownership, use and management NSB and State of Alaska revenue from declining production
’ ' will certainly be more than “minor.”
Since no oil will be produced by exploration activities during
the time frame apparently considered by this DEIS, it is
Any of the four action alternatives would have | difficult to understand how any of the action alternatives
major cumulative impacts on visual resources | Would have any impact on climate. Furthermore, even if the
20 £S.28 and moderate impacts on climate, air quality, | analysis were to_be extepded through full prodgctlon, whlph
lower trophic levels, bowhead whales, beluga | Would be inconsistent with the treatment of socioeconomic
whales, subsistence, and visual resources. impacts, the incremental GHG emissions from combustion of
the oil produced would be minor (i.e., much less than 1
percent of total GHG emissions). This is another example of
inconsistency in the treatment and evaluation of impacts in
this DEIS.
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Page

DEIS
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21

1-1

The scope and effects of the seismic survey
activities analyzed in the DPEIS were based
on the best available information at the time.
However, since 2007, new information that
alters the scope, set of alternatives, and
analyses in the DPEIS has become available
(e.g. scientific study results, changes in
projections of level and types of offshore
exploration activities). In addition, NMFS
determined that an EIS should also address
the potential effects of exploratory drilling,
which was not addressed in the 2007 DPEIS.
Therefore, NMFS and MMS filed a Notice of
Withdrawal of the DPEIS on October 28,
2009 (74 FR 55539) and announced their
decision to prepare a new EIS, the Effects of
Oil and Gas Activities in the Arctic Ocean. A
Notice of Intent (NOI) to prepare the new
DEIS was announced in the Federal Register
on February 8, 2010 (75 FR 6175).

NMFS prepared this DEIS to update the previous DPEIS
based on new information and to include drilling, not to
evaluate numbers of activities as was done in this DEIS.

22

1-1

“New information since 2007 alters the scope,
set of alternatives, changes in projections of
level of offshore exploration activities.”

Any new information changes in projections of activities
should be identified and sources cited.

23

1-1

“‘NMFS determined that an EIS should also
address the potential effects of exploratory
drilling which was not addressed in the 2007
DPEIS.”

This DEIS should have built upon the 2007 DPEIS using the
same alternatives and adding exploration drilling and new
information in the analysis.

24

Activities that could occur in State waters
include seismic surveys, high res/site
clearance surveys, and exploratory drilling.

Geotechnical studies, ice gouge surveys, strudel scour
surveys, and environmental studies should be included in
this list.
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Comment No. Page DEIS Issue

;—Qseglssa\::vtlil\lli?iizvzhgiwriiyaggcsroirlwz'ZI;](i)ven BOEM already did this in 5 year plan EIS, lease sale EIS,

25 1-3 season in advance of receiving applications and says they will continue to prepare site/project specific
to authorize incidental takes. EAs. This is redundant.
The EIS will allow NMFS and BOEM in Explain why USFWS is not a cooperating or co-lead agency.
ensuring compliance with ESA and They have MMPA trust species that are evaluated and

26 1-3 Magnuson-Stevens. BOEM will coordinate significant mitigation measures the DEIS are based on these
closely with USFWS. USFWS trust species.
Proposed Action- The issuance of ITAs under
Section 101(a) (5) of the MMPA, by NMFS,
];Tr;[gge gg'ge;éfgstgggagg\m?;snzrﬂﬂgxals The analysis is either too broad for the proposed action
activities, and exploratory drilling activities in sLatech, or tf|1_e prcl)’]posed Sctlor; negc!s_ expﬁmdeg. N'IVIFS

27 1-8 the U.S. Beaufort and Chukchi seas, Alaska should not limit the number of activities a owea as long as
and tHe.authorization of G&G permit’s and ’ | the number of takes has no more than a negligible impact on
ancillary activities in the U.S. Beaufort and species or stock.
Chukchi seas, Alaska, by BOEM under the
OCS Lands Act.
The Proposed Action is 1) the issuance of
LEAfofaetgmmnby 'a\lrll\ngs) faourthA(')Ar,iziﬁ‘(?n, (z)afnd Seems incongruous that NMFS would write a NEPA

28 1-8 G8F‘)G perrr?its andg;-\As by BOEM under document for BOEM actions (issuing G&G or AA)
OCSLA
NMFS intends to use the EIS as the required i o .
NEPA document of all ITAs for arctic Define the scope of activities covered under this DEIS.
exploration. However, if necessary, NMFS Further define which activities and what levels of activities

29 1-9 may tier from this EIS to support future arctic | Would fall outside of the scope.
MMPA oil and gas permit decisions, if such
decisions fall outside the scope of this EIS.
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Comment No. Page DEIS Issue
For exploration surveys, BOEM intends to This document is not needed. A separate NEPA document
30 1-9 conduct site-specific EAs that tier or is going to be done for each authorization. BOEM could tier
incorporate this EIS. off their lease sale EIS or other BOEM EISs/EAs.
Scope & Objective: The scope of the
proposed action involves two parts: (1) to
continue permitting or authorizing exploration | Limiting the level of activities also limits the amount of data
31 1-9 activities that will provide the oil and gas that can be collected. Industry will not be able to collect the
industry and BOEM with the best available best data in the time allotted.
data on the location, extent, and properties of
hydrocarbon reserves. . .
glggiaxltl ,[L:)S:”t :\5 tﬁ:esmatsotigzsgqlglj'i?: ':E dPA The levels of activities provided in the alternatives should be
NMES mav tier from this document to ' increased to accommodate all reasonably foreseeable
32 1-9 ovaluate gnd suoport future MMPA oil and exploration activities. In that way, all requests for
as permit decisti))Fr)w that fall outside the authorization by current leaseholders will be handled under
gas p . this document.
scope of this EIS.
Evaluate a broad range of reasonably
Zgreszzzbleéenveetlrz t(i)(: fgg:gﬁ;éogu?\?gvgles These levels of activities are neither broad nor reasonably
sh.gl-low h%gards survevs. and ex Iorgtc’)r foreseeable. They should at least accommodate activities
drilling activities) inclu}c/jiﬁg the uge of y from each of the current leaseholders. Currently, Shell has
33 1-9 alternative techné)logies and methodologies two approved exploration drilling programs. Other lease
intended to reduce the amount and/or holders will likely follow a similar path and could be drilling
intensity of sound output, in state and federal exploratory wells within the 5-year period applicable to this
waters in the U.S. Beaufort and Chukchi document.
seas.
8|Page Shell NMFS Arctic DEIS Comment Summary Table




Shell Comments on the DEIS

Comment No. Page DEIS Issue

NMFS intends to use this EIS as the required

NEPA documentation for the issuance of ITAs

for Arctic oil and gas exploration activities. NMFS may consider writing 5-yr Incidental Take Regulations
34 1-9 However, if necessary, NMFS may tier from for these activities rather than using this EIS as the NEPA

this EIS to support future Arctic MMPA oil and | document.

gas permit decisions if such activities fall

outside the scope of this EIS.

The EIS may be used, based on a case-by-

case (-?valuatlon, as the sole NEPA Clarify how ITAs requested for activities within the scope of

compliance document for future agency h ferred al . " b bi b

actions covered by this EIS, or it may serve the pre erred a ternatlvg Wi not be su J.eCt to su sequent
35 1-10 S ' NEPA review and any tiering NEPA reviews will be for

as a tiering document (as contemplated by BOEM authorizations

the CEQ regulations) where it is determined '

that further NEPA analysis may be required.

Project the amount and extent of OCS and

(sjt:l:};[.e wate_r .G.&G,hancnlarlyk, z-,;nd explora.tor?/w BOEM cannot issue G&G permits for state waters;
36 1-10 rilling activities that are i ely to occurin the exploration in state water should not be included

U.S. Beaufort and Chukchi seas based on the '

best available information.

Described the Proposed Action and a range Additional programs should have been evaluated. While the

of reasonable alternatives, including a suite of | ones evaluated are reasonable they don’t appear to be the
37 1-10 proposed mitigation measures, as well as only reasonable alternatives. An EIS must evaluate all

consideration of other mitigation measures reasonable alternatives or range of reasonable alternatives.

Not listed were several important issues and concerns

Issues and Concerns to be Addressed in the |ﬂentlfleéi ]:n the S%(I)p'gg Repprt, including clcmcer(r;sé)abo?t

38 1411 EIS the need for a stable domestic energy supply, and benefits to

the State and nation from oil and gas development. These
issues are not addressed anywhere in the DEIS.
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Comment No.

DEIS

Issue

39

General Comment: Description of Project
area

Figure 1.1 should show a buffer to match the irregular
shoreline instead of squaring it off. Also, federal jurisdiction
is listed as 200-miles offshore, but the project area appears
to extend to well past 200 miles. Clarify whether nautical
miles or statute miles are used.

40

General
comment

Planning Area Boundaries

The planning area boundary south of Point Hope should be
removed from the study area. This area serves as the
primary transportation route from the Bering Straits to the
Chukchi Sea and Beaufort Sea lease holdings. By including
this portion of the Chukchi Sea in the planning area, travel
corridors are restricted during key periods. Vessel transit to
a lease holding or exploration area is not included in current
NMFS or BOEM regulatory jurisdiction; therefore, the
requirement included in the DEIS provide unwarranted
restrictions.

41

Federal Laws — OCSLA — must provide for
“expedited exploration and development of
the OCS”

The DEIS contains little or no assessment of the impact of
alternatives on BOEM'’s ability to meet the OCSLA
requirements for exploration and development — all of the
alternatives would slow the pace of exploration and
development so much that lease terms may be violated and
development may not be economically viable.

42

Federal Laws — Clean Air Act — EPA has
jurisdiction.

The omnibus bill signed by President Obama on December
23, 2011 transfers Clean Air Act permitting authority from the
EPA Administrator to the Secretary of Interior (BOEM) in
Alaska Arctic OCS. This also needs to be changed in
Section 3.1.5.1.

43

1-20

Federal Laws — Clean Water Act — The EPA
has promulgated regulations to ensure
discharges it regulates through the NPDES
program would not cause unreasonable
degradation.

This requirement of the NPDES Program is not discussed in
Environmental Consequences. It represents a mandate and
an independent assessment of the impacts by a separate
agency — and established that impacts from these
discharges would be negligible to minor.
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Comment No. Page DEIS Issue
While it appears NOAA has given thought to varied seismic
programs within the Beaufort and Chukchi sea (different
numbers per sea/alternative) the same evaluation for drilling
programs between seas was not evaluated as was
requested in public comments listed as COR 38 in Appendix
. . C. (The alternatives should treat the Beaufort and Chukchi
General Comment: Proposed Action . X .
44 2.1 Alternatives seas s_eparately and adopt a flexible program with realistic
operating scenarios, and NMFS should consider a broader
range of exploration scenarios, given that industry estimates
are not always reflective of actual activity into the future).
This appears to be a substantive comment that was ignored
and resulted in a flawed document. A broader range of
exploration scenarios must be evaluated.
Table 2.3 summarizes some of the alternative
technologies in consideration by the oil and
gas industry. However, these alternative
acoustic sources are in various stages of
development and none of the systems with
the potential to augment or replace airguns as
a seismic source are currently Commercially
available. It is uncertain at this time exactly Alternative technologies that are not commercially available
45 2-23 when these technologies could become should not be considered reasonably foreseeable.
available for commercial use; however, it is
possible that some of them could be used
during the
Timeframe of this EIS. Therefore, they are
analyzed in this DEIS based on the limited
data currently available.
The impulsive airgun has_ begn under s_crutlny There is no reference of research data that proves this.
as a sound source for seismic exploration due Include citation stating that airguns are under scrutiny for
46 2-23 to concerns that the propagated sound waves 9 9 y

may harm marine life during operations.

their potential to harm marine life.
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Comment No. Page DEIS Issue
For planning purposes, NMFS and BOEM It is unreasonable to assume that activities in years 3-5 will
can project a reasonable level of activities in | Pe the same as in years 1-2, especially given the planned
the near term (i.e. in the next one to two lease sale in 2016. Exploration activities are generally
47 2-30 years) based upon upcoming lease sales and sequential and fgture alct.i\./ities are directed by the results of
industry’s stated needs for developing those | Present exploration activities.
leases.
The potential level of activity described by
each alternative is based on recent federal
and state lease planning and recent industry Provide more detail on how the potential level of activities
48 2-31 plans for both seismic surveys and was developed.
exploratory drilling programs in the Beaufort
and Chukchi seas.
It is unclear how ice gouge, strudel scour and other
bathymetry surveys are considered and will be handled.
Activity Definitions — Site clearance surveys Shallow hazards surveys may be done independent of these
49 2.32 typically also include ice gouge and strudel other surveys and strudel scour and/or ice gouge surveys will
SCOur surveys. likely be done during several years when shallow hazards
surveys are not. Clearly identify how these other surveys
would be counted against the maximum activity level.
Clarify how the definitions will be used. Definitions of
alternatives in programmatic type NEPA documents often
50 2.34 Table 2.4 Activity Definitions have the force of law. A seismic survey or drilling program
exceeding the numbers in the definitions can be considered
out of scope and a permit can be withheld under this DEIS.
The exploration drilling season is largely limited by ice. Ice
Table 2-4, Exploratory Drilling from a drillship | distribution in recent years indicates drilling at some lease
51 2-34 — July-October holdings could possibly occur June-November. Extend the

temporal extent of the exploration drilling season.
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The range of alternatives is not reasonable. Limiting the
number of exploration drilling programs to a maximum of two
52 2.35 General Comment: Alternatives within either theater in any year would stop or slow progress
on existing leases to a point that operators would not be able
to meet the time restrictions and obligation on their leases.
There are no alternatives that have only the Standard
Mitigation Measures used in the past with success. There
Alternative 2 — Mitigation — including a full should be an alternative requiring only standard Mitigation
analysis of a wide range of Additional Measures. Also, many of the Additional Mitigation Measures
53 2.35 Mitigation Measures that could potentially be | are onerous. Not knowing the specific measures that would
required through the MMPA process and be applied makes it impossible to assess the relative impacts
could vary by alternative. of the different alternatives on the environment or the
operator. Include an alternative with only the Standard
Mitigation Measures.
Alternative 2 2.4.5.3 Assumptions —
Exploratory activities in the next 5 years are | There is a 2016 lease sale in Chukchi and 2015 lease sale in
expected to be in the areas of recently Beaufort Sea within the Proposed 5 Year Plan. Alternatives
purchased leases. This does not mean that | should include some seismic, shallow hazard and possibly
54 2-35 there will not be exploratory activities in other | grjlling to account for these lease sales.
areas of the U.S. Arctic Ocean, especially if )
BOEM'’s next five-year OCS leasing plan Double negative makes the statement unclear.
includes sales in the U.S. Arctic.
The 2007 DPEIS had alternatives that differed in mitigation
55 2.35 General Comment: Alternatives measures, not activity level. State the rationale behind
changing the structure of the Alternatives.
The DEIS analyzes connected actions independently, but
fails to account for the temporal progression of exploration
toward development on a given prospect. By analyzing only
General Comment: Alternatives a “snapshot” of activity in any given year, the DEIS fails to
o6 2-35 account for the potential bottleneck caused by its forced cap
on the activity allowed under its NEPA analysis.
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Alternative 3 —Mitigation - including a full There is no basis for automatically adding Additional
analysis of a wide range of Additional o : . . X
e . Mitigation Measures without first assessing the impact
Mitigation Measures that could potentially be . o e .
57 2-36 required throuah the MMPA process and without Additional Mitigation Measures to determine whether
q 9 , P they are needed.
could vary by alternative
Alternatives 3, 4, and 5 Level of Activity — up It is not clear until Volume I, page 4-6, Table 4.2-2, that one
58 2.36 to two exploratory drilling operations in the of these drilling operations is in State waters and one in the
Beaufort Sea OCS - should be clarified in Chapter 2.
There have been no substantiated impacts on subsistence
General Comment: Additional Mitigation from oil and gas exploration activities under current
59 2-37 Measures mitigation measures. Additional mitigation measures should
not be implemented.
Sff:lftl?grflgg_ilgtﬁ:girf10r le]csjueprgg:t Zggraft The mitigation measures should be explained in detail in
60 2-39 situa’ﬁons ' 9 gency Section 2, rather than only referring to Appendix A.
2.4.9 Standard Mitigation Measures and
Appendix A Standard Mitigation Measures —
Mlt!g_a_tlon. Measqr.e D1 - “Shutdown of Clarify the meaning of ,on or around August 25." This should
61 2.40. A-6 activities in specific areas of the Beaufort Sea sav on Auqust 25
’ corresponding to the start and conclusion of y 9 ’
the fall bowhead whale hunts in Nuigsut and
Kaktovik beginning on or around August 25:”
2.4.9 Standard Mitigation Measures and
Appendix A Standard Mitigation Measures — All loration drill ired b lation t
Operators are required to have a plan in exploration drilling programs are required by regulation to
R Lo . have oil spill response plans — stating regulatory
place to minimize the likelihood of a spill and : ) e S
62 2-40, A-6 in Appendix A Measure C4 - “Each operator requirements is not a mitigation measure — this mitigation
is required to prepare an oil spill response measure should be deleted.
plan:”
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63

2-41

Operators are required to recycle drilling
muds.

This may have been proposed for some programs but it
should not become mandatory as it is not appropriate for all
programs. Drilling mud discharges are already regulated by
the EPA NPDES program and are not harmful to marine
mammals or the availability of marine mammals for
subsistence.

64

2-48

Table 2.5 Summary of Alternatives-
Alternative 1: No Action

The “No Action” alternative should be for NMFS to issue
IHAs and prepare project-specific EAs as they are currently.
Instead, NMFS identifies the “No Action” alternative as the
failure to issue IHAs period. Cessation of issuing IHAs to
Industry operators would be an “Action” itself. If the intent is
for NMFS to consider an alternative in which they stop
issuing authorizations, it should be included as an additional
alternative, not the “No Action” alternative. IHAs could still
be issued as they have in the past if no action were taken.

65

2-48

Table 2.5 Summary of Alternatives

NMFS should have “truth-tested” with its cooperating agency
whether the maximum level of activity it assumed was, in
fact, a reasonable assumption of the upper limit on
anticipated activity. BOEM would have been able to provide
NMFS with guidance on a “success case” on one of the
leases. Use of a properly constructed “success case”
scenario would have provided NMFS with a more realistic
understanding of the level of activity necessary to allow
current leaseholders an opportunity to develop their leases
within the lease terms.

66

2-48

Table 2.5 Summary of Alternatives

NMFS should have consulted with the USGS which recently
issued a report on anticipated Arctic oil and gas resources
(Bird et al. 2008). This report was not referenced in the
DEIS. Consultation with USGS would have helped NMFS
make a more informed prediction regarding the likelihood
and extent of successful exploration and development in the
project area and thus may have affected the maximum level
of activity it analyzed.
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NMFS did not consult with the State of Alaska regarding the
expected level of exploration and development activity on
state leases. Although state leases are not subject to federal
67 2.48 Table 2.5 Summary of Alternatives regulation under OCSLA, operators on state lands must
nevertheless comply with the MMPA, and the maximum level
of activity analyzed in the DEIS must therefore encompass
activity on state lands as well as the federal OCS.

The DEIS defeats the informational purpose of an

environmental impact analysis by depriving the decision-
Table 2.5 Summary of Alternatives maker and the public of the full range of information related

68 2-48 : ) . )

to exploration at levels higher than those considered in the

alternatives.

NMFS purports to step into a land management role,
disrupting the careful balance that Congress instructed the
Department of Interior to make under OCSLA between
resource use and environmental protection. This kind of
69 2.48 Table 2.5 Summary of Alternatives overreach in relying on factors Congress did not intend the
agency to consider is prohibited by the Administrative
Procedures Act. Congress did not intend NMFS to be the
agency in the driver’s seat, deciding where and when
exploration and development should take place in the OCS.

The arbitrary ceiling on exploration and development
activities chosen by NMFS raises anti-competitiveness

Table 2.5 Summary of Alternatives concerns. NMFS will be put in the position of picking and
70 2-48 . . : .
choosing which lessees will get the opportunity to explore
their leases.

NMFS analysis deviated in the DEIS by evaluating only
impacts resulting from a finite number of programs even
though the NOI (75 FR 6175, Monday February 8, 2010)
proposed to evaluate an unrestricted number of programs.

71 2.48 Table 2.5 Summary of Alternatives
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72

2-51

Table 2.6

The inclusion of a VLOS in this table does not follow from
any of the discussion of Activities or Alternatives in any of the
preceding sections. Further, this issue is not mentioned in
the scoping (Section 2.2) items raised during public
comment. Remove the VLOS column in Table 2.6. VLOS is
not an alternative.

NOAA states in the DEIS, the chance of a large spill is very
remote. This would insinuate that it is not reasonably
foreseeable.

73

3-29

Permit Requirements

Revise language to reflect the BOEM air permit requirements
in 30 CFR 550.303 and not 40 CFR Part 55.

17|Page

Shell NMFS Arctic DEIS Comment Summary Table




Shell Comments on the DEIS

Comment No.

Page

DEIS

Issue

74

3-68 to 3-70

“All five species of Pacific salmon occur in the
Alaskan Beaufort and Chukchi seas (Craig
and Haldorson 1986, NMFS 2005): the pink,
chum, sockeye, Chinook, and coho salmon”.

The sections of the report that deal with sockeye and coho
salmon are misleading. The inclusion of coho salmon
(Oncorhynchus kisutch) in the migratory species list should
come with an asterisk (Table 3.2-1). The known northern
distribution from southern Alaska ends at about Point Hope
(Mecklenburg et al. 2002). Further, Mecklenburg et al. (2002)
noted that the presence of coho salmon in the
Beaufort/Chukchi region was based on two specimens report
by Craig and Haldorson (1986). Craig and Haldorson (1986)
stated “that there are no known stocks of Chinook, sockeye,
or coho salmon in Arctic waters north of Point Hope.
Collection records of these species generally consist of
single specimens.” Members of this species should be
considered “extralimital strays” in the Beaufort/Chukchi seas.

The above argument also holds for sockeye salmon (O.
nerka) whose North Pacific range ends at Point Hope
(Mecklenburg et al. 2002). Mecklenburg et al. (2002) noted
that Craig and Haldorson (1986) listed rare records of stray
sockeye salmon north of Point Hope, including the Colville
River, Simpson Lagoon, and the Canning River in Alaska.
Members of this species should be considered extralimital
strays in the Beaufort/Chukchi seas.

Both species are considered extremely rare in the Beaufort
Sea, representing no more than isolated migrants from
populations in southern Alaska or Russian. This sentence is
counter intuitive to the lead sentence in the section Pacific
salmon.

It lends a level of stature or importance to coho and sockeye
salmon these species should not have in the Arctic.
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75

3-74 to 3-75

Coho and Sockeye Salmon Essential Fish

Habitat Discussion

The discussion of coho salmon and sockeye salmon EFH on
pages 3-74 to 3-75 is unnecessary. Again, these sections
highlight two species that are essentially should be non-
issues. As noted by Fechhelm (2006):

“Pursuant to NOAA, NMFS (2005), the Preliminary Final
Environmental Impact Statement for Essential Fish Habitat
Identification and Conservation in Alaska, it is the current
position of NMFS that the only two species of fish found in
the Beaufort Sea that are amenable to EFH regulation and
consideration are pink salmon and chum salmon (Jon
Kurland, Director, NMFS Habitat Conservation Division,
Juneau, pers. comm.; Lawrence Peltz, NMFS Habitat
Conservation Division, Anchorage, pers. comm.). This is also
the position of MMS (Jeff Childs, pers. comm.). Although all
five species of Pacific salmon have been reported from the
Beaufort Sea, three of these, Chinook (Oncorhynchus
tshawytscha), sockeye (O. nerka) and coho (O. kisutch)
salmon are extremely rare and no known spawning stocks
have been identified in the region (Craig and Haldorson
1986, Fechhelm and Giriffiths 2001, Stephenson 2006).”

76

3-74 to 3-75

Coho and Sockeye Salmon Essential Fish

Habitat Discussion

The case for Chinook salmon is slightly different:

“From 1969-1973, 200 king/Chinook and 200 coho salmon
were reported taken in the Barrow subsistence fishery
(Patterson 1974 [cited in Craig 1989al); however, Craig
(1989a) contends that these fish could have been sea-run
chum salmon. Small numbers of Chinook salmon are taken
each year in the Barrow domestic fishery which operates in
Elson Lagoon (C. George, pers. comm., North Slope
Borough, Department of Wildlife Management)” (Fechhelm
and Giriffiths 2001).

Although not overwhelming numbers, they may be enough to
merit inclusion of the species.
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“Communities that would be directly affected
by proposed offshore oil and gas exploration o - )
and seismic activities. These communities, Analysis limited to “communltles_ that would be dlrgctly
adjacent to the Beaufort and Chukchi seas, affected by proposed offshore oil and gas exploration and
from east to west are: Kaktovik; Prudhoe seismic activities. Thgse communities, adjacent to the _

77 3-129 Bay/Deadhorse; Nuigsut; Barrow; Wainwright; | Beaufort and Chukchi seas, from east to west are: Kaktovik;
Point Lay; Point Hope; Kivalina; Kotzebue; Prudhoe Bay/Deadhorse; Nuigsut; Barrow; Wainwright; Point
and Nome. Lay; Point Hope; Kivalina; Kotzebue; and Nome.
Alaska’s largest employment sector is the
government, which is comprised of federal
(16,604 employees), state (25,121 employees
or 8 percent), and local (45,608 employees or
15 percent) government employees The DEIS correctly recognizes that government revenue is
(ADCCED 2011a). Government bodies are an important driver for socioeconomic effects.
also the largest employer with 1,973 Consequently, impacts from declining NSB and State of
employees in the NSB (58.1 percent) and Alaska revenue from declining onshore oil production will
78 3-130 Northwest Arctic Borough (NAB) employs certainly be more than “minor” and should be included in the

1,245 workers (39.2 percent) (ADLWD 2005, | No Action alternative.
NSB 2005; ADCCED 2011a). Major local
government employers include borough and
other municipal government and school
districts. Government funding also influences
construction employment for capital projects
in the NSB and NAB.”
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Analysis of direct and indirect effects for alternatives
apparently ignore the 4.8 multiplier for indirect employment
acknowledged in Alternative 1. For example, in Alternative 2
“It is estimated that for each direct job created | (page 4-170), if local hire becomes more successful (i.e.,
by future OCS activity in the oil and gas closer to 200 new positions than 100) and the multiplier of
79 3-135 sector (and the revenues associated with 4.8 is acknowledged, the total new employment could reach
E::gtue??nnghzn Ajgglfgonnzgfo';d'reft jobs are 960, or nearly 8 percent of the total workforce of the NSB,
Yo NAB, and Nome (12,461). This would put the impact in the
“‘medium” to “high” range.
“Average monthly wages in Alaska total Given this wage disparity, analysis of the magnitude of
$3,866 per month per household, but the oil socioeconomic impacts (i.e., on a scale from negligible to
80 3-136 and gas extraction industry has the highest major) should consider total direct and indirect payroll rather
monthly wages at $13,924.” than just the number of jobs.
This chapter also includes a separate
discussion and analysis of potential
environmental impacts resulting from a large | Evaluation of a VLOS should be deleted from the DEIS. It is
81 4-1 oil spill within the project area. A large oil spill | an unlikely event and does not seem reasonably
is not considered part of the proposed action | foreseeable.
for any alternative because the occurrence of
an oil spill is a highly unlikely event.
A large oil spill is not considered part of the
proposed action for any alternative because
the occurrence of an oil spill is a highly
unlikely event. However, if a large spill were These sentences seem to contradict each other. Do not
82 4-1 to occur, it could result in adverse impacts on | need to discuss if not part of the proposed action for any

the resources discussed below. For this
reason, the potential impacts of a very large
oil spill are discussed and analyzed
separately in Section 4.9 of this DEIS.

alternative.
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83

4-12

“Therefore, the summary impact level for
socioeconomics is minor.”

The relative evaluation of physical, biological, and
socioeconomic impacts in the DEIS is not grounded in a
common basis of valuation. A common set of four criteria
(intensity, duration, extent, context) described in Section 3.0
(page ES-15) are used to determine impact levels
(negligible, minor, moderate, major) for the physical,
biological, and social environment. This consistency implies
relativity. But such comparison would require comparable
valuation through environmental economic analysis (or other
means). Absent such analysis, which is not apparent in the
DEIS, characterization of impacts as negligible, minor,
moderate, and major must be interpreted as qualitative
judgments since no relative comparison is possible.
Furthermore, a basis for comparison across alternatives,
such as cost-benefit analysis or other assessment of relative
value between human economic activity (e.g., employment,
revenue) and physical / biological impacts, does not exist in
the DEIS. Thus, the DEIS contains insufficient analysis to
provide a basis for assessing the relative merits of
alternatives.
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84

4-43

Relevant Acoustic Thresholds

NMFS cites information from Richardson et al. (1995) which
suggested that migrating bowhead whales may react at
sound levels as low as 120 dB (RMS) re 1 uPa but fails to
cite newer work by Christie et al. 2010 and Koski et al. 2009,
cited elsewhere in the document, showing that migrating
whales entered and moved through areas ensonified to 120-
150 dB (RMS) deflecting only at levels of ~150 dB.
Distances at which whales deflected were similar in both
studies suggesting that factors other than just sound are
important in determining avoidance of an area by migrating
bowhead whales. This is a general problem with the EIS in
that it consistently uses outdated information as part of the
impact analysis, relying on previous analyses from other
NMFS or MMS EIS documents conducted without the benefit
of the new data.

85

4-49

Drillship sound calculations

In the fourth paragraph rather than using the measured
source level of the Noble Discoverer the DEIS calculates
drillship sound levels based on comparison of source levels
with the Mt. Mitchell's DP system. Comparing the sound of
the DP systems and using them to calculate drilling noise is
not reasonable. Modeled values for the Discoverer based on
the South China Sea are much more accurate.
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Suggesting that there is an additive effect of the seismic
programs in terms of sound is incorrect. Given that seismic
operations use impulsive sound rather than continuous
sound there are few locations where sound pulses from both
operations would be received simultaneously. At most
“Separate seismic surveys are prohibited locations the pulses would be received sequentially and
from operating within 145 km (90 mi) of one would not exceed the sound level of the closer of the two
86 4-66 ” operations. In the very small areas where pulses were
another . . ,
received simultaneously with the same rms pressure level
the sounds would add incoherently (with random phase) and
at most would increase sound pressure levels by 3 dB.
When the received levels of the overlapping pulses differ by
10 dB or more their combined level will be less than 1 dB
greater than the strongest pulse.
No transit of exploration vessels into the . . .
. 467 Chukchi Sea prior to July 15 or until the \',rv‘l‘t’#f:g :gﬁ:;ﬁgﬁgzsmg]epﬁﬂfay to avoid interference
beluga hunt is completed at Point Lay '
For exploratory drilling operations in the
Beaufort Sea west of Cross Island, no drilling | This measure would prevent exploration of offshore leases
equipment or related vessels used for at-sea | west of Cross Island during the open water season. Such a
88 4-68 oil and gas operations shall be moved onsite | closure would require refunding of lease purchase and
at any location outside the barrier islands investment by companies that are no longer allowed to
west of Cross Island until the close of the explore their leases.
bowhead whale hunt in Barrow.
Behavioral Disturbance. The behavioral Ice broken during exploration activities would be "in season"
disturbance paraaraph suaqests that ice and_ would not cause out-of-season blooms. .Ice prc_)ken
. paragrap 99 . . during other portions of the year such as during "in ice"
89 4-71 breaking may result in removal of ice causin 9 P y 9
g may 9

out-of -season plankton blooms.

seismic would reform very quickly and would be unlikely to
have any effect on planktonic organisms.
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_..that activities that disturb the bottom habitat | Ve can find no indication elsewhere in the document that
in special habitat areas such as Barrow Barrow Canyon contains unique communities. Identify what
Can.yon Critical Ha_bitat.Unit can be the communities are, where they are located, and how oil
- particularly damaging since these areas and gas activities affect such resources, if they do exist. The
90 -7 Svi‘?lp:;p?ﬂ'g\i?(?;ﬁ?n"g;?;%‘?e‘;%r;r;:2'3?:8229 statement refers to bottom habitat in the Barrow Canyon,
grounds for demersal species and which is 650-820 ft (200-250 m) deep.
macrofauna.
_ Figure 3.2-25 in the DEIS clearly shows a great number of
... closure area does not contain any lease active leases in State waters within the special habitat area.
91 4-71 areas,
At the bottom of page 4-97 (last sentence) the EIS indicates
that the impacts of discharges of drill cuttings and muds
Population-level effects would, therefore, be would be negligible but in the next paragraph they indicate
92 4-97 negligible (MMS 2008). that elimination of the discharge streams would reduce
adverse impacts on the localized area. It is not reasonable
to require the reduction of a negligible impact.
Sounds from exploratory drilling are different
from airgun sounds. As described in Section Seismic surveys ensonify greater areas than drilling. More
4.5.1.4 (Acoustics), most drilling sounds from - Y onity gree : 9- )
. seismic surveys are included in the alternatives than needed,;
93 4-97 vessels produce sounds at relatively low Consider exchanging seismic surveys for more drillin
frequencies below 600 Hz with tones up to ging y 9
around 1,850 Hz (Greene 1987).
This section on bowhead whales does not include more
recent data in the actual analysis of the impacts though it
Bowhead Whales, Direct and Indirect Effects— does occasu_)nally mention some of the work. _Rather it falls
. . back to previous analyses that did not have this work to draw
94 4-98 Behavioral Disturbance o .
upon and makes similar conclusions. NMFS makes
statements that are conjectural to justify its conclusions and
not based on most recent available data.
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95

4-99

Bowhead Whales, Direct and Indirect Effects—
Behavioral Disturbance

The first paragraph on page 99 cites Funk et al 2011 but
misrepresents the information available in that document.
The DEIS states that apparent tolerance of seismic sounds
by feeding whales seen by Funk et al 2011 and others
should not be interpreted to mean that bowheads are
unaffected by noise. It suggests feeding whales may be so
highly motivated to stay in productive areas that they remain
in an area with noise levels that could, with long term
exposure, cause adverse affects and that they may suffer
stress staying in an area with very loud noise. Funk et al.
2011 reported clear avoidance by feeding whales of sound
levels great enough to cause either physical harm (180 dB
rms) or behavioral changes (160 dB rms). These levels are
recognized by NMFS as both appropriate and conservative
for protecting baleen whales. The Funk et al. work found
avoidance of seismic sources at ~150 dB and all available
evidence suggests that whales avoid high levels of sound.
There is no evidence that whales remain in sound levels that
could or would cause harm to them. These statements have
no support in the literature and are speculative.

96

4-99

Bowhead Whales, Direct and Indirect Effects—
Behavioral Disturbance

The second paragraph on this page states that preliminary
analyses by Christie et al. 2009 and Koski et al. 2009
showed a stronger tendency for migrating whales to avoid
operating airguns than feeding whales. This is true but they
fail to mention that these traveling whales all entered and
moved through the 120 dB (rms) sound level. They then cite
a 2008 MMS document to say most whales would be
expected to avoid the sound source at 116 to 135 dB (rms)
without ever analyzing and using the new data. Sound level
is not the only factor influencing whale deflections around
seismic sound sources. This analysis is flawed.
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97

4-100

Bowhead Whales, Direct and Indirect Effects—
Behavioral Disturbance

The first full paragraph of this page indicates that it is not
known whether impulsive sound affects reproductive rate,
distribution, or habitat use over periods of days or years. All
evidence indicates that bowhead whale reproductive rates
have remained strong despite seismic programs being
conducted in these waters for many years. Whales return to
these habitat areas each year and continue to use the areas
in similar ways. There has been no shift in distribution or
use. We do in fact know that the impacts are short term and
on the scale of hours rather than days or years.

98

4-103

Bowhead Whales, Direct and Indirect Effects—
Behavioral Disturbance

The last paragraph on this page indicates that the Camden
Bay area is important feeding habitat in the US Beaufort
Sea. The Camden Bay area is a feeding area in some years
and not in others. Various places along the Beaufort Sea
coast can, in some years, serve as feeding areas for
bowhead whales depending upon the location of
aggregations of prey. These aggregations do not always
form in the same places along the coast with variation in
locations except in a few places, most notably the feeding
area to the east of Barrow where whales feed in most years.
Whales commonly move across the entire Alaskan Beaufort
Sea stopping only in the Barrow feeding area.

99

4-107

Bowhead Whales, Direct and Indirect Effects—
Behavioral Disturbance

In the section on the Chukchi Sea activities the EIS states
that the bowhead whale migration spreads out as it enters
the Chukchi Sea resulting in a smaller percentage of whales
moving across the Chukchi Sea through the lease area
where blocks have been leased. They cite Quakenbush et
al. 2010 to say it was about 2% of the total probability of use
by bowhead whales. Later, in the fifth paragraph of page
107 the EIS states that anticipated impacts in terms of
magnitude, duration, extent, and context would be similar to
those described for the Beaufort Sea where nearly all of the
whales pass through the leased areas. This conclusion is
not supported by the EIS's own analysis.
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100

4-121

Gray whales have similar migration and life
histories to bowhead whales, and could
therefore suffer from similar effects.

Suggesting that gray whales have similar migration and life
history to bowhead whales and therefore are likely to suffer
similar effects is incorrect. Gray whales leave the arctic each
year and typically remain along the Chukchi Sea coast,
where there is no oil and gas exploration occurring. Along
the coast they are rarely exposed to sound levels greater
than 120 dB (rms).

101

4-153

Additional mitigation Measure A3 Limiting
activities in situations of low visibility

The EIS states that the measure does not specify which
activities will be limited or under what conditions. The EIS
should state how this measure would be implemented.

102

4-166

Section 4.5.2.6 Special Habitat Areas

In order to designate “special habitat areas,” NMFS must go
through the proper channels including a full review process.
No such process was undertaken prior to designating these
“special habitat areas.”

103

4-170

Direct and Indirect Effects for Alternative 2 —
Level 1 Activity — Socioeconomics

The analysis assumes local hire efforts fail to change
historical patterns of local hire.

NMFS apparently ignores the 4.8 multiplier for indirect
employment acknowledged previously in Alternative 1. If
local hire is more successful (i.e., closer to 200 new positions
than 100) and the multiplier is applied, then total new
employment could be 960, or nearly 8% of the total
workforce of NSB, NAB, and Nome (12,461). This would put
impact in the “medium” to “high” range.

104

4-289

“Time/area closures are intended to reduce
impacts to marine mammals during sensitive
times and locations in their life cycle to
decrease conflict with Native Alaskan marine
mammal subsistence activities”

The fish and fish resources have nothing to do with the
closings. The idea that closings could benefit fish by
reducing exposure to sound and other seismic disruption is
intuitively reasonable but empirically unsubstantiated.
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105

4-289

Time/Area Closures

Barrow Canyon/Western Beaufort Sea

Because of high fish densities in this area the idea that
reducing exposure to sound and other seismic disruption
would benefit greater numbers of fish is intuitively
reasonable but empirically unsubstantiated (including level of
benefit).

106

4-290

Time/Area Closures- Barrow Canyon/Western
Beaufort Sea:

“The elimination of all exploration activities
would benefit all assemblages of marine fish
the most, with some anticipated benefit to
migratory fish.”

This is an incorrect statement. Of the 13 species of migratory
fish listed in this document (Table 3.2-1), four are largely
limited to nearshore coastal waters: least cisco, Arctic cisco,
broad whitefish, humpback whitefish (Collectively: Craig
1984; Craig et al. 1985; Glass et al. 1990; Fechhelm et al.
1994, 2003, 2004, 2005, 2006, 2007, 2008, 2009, 2010;
Griffiths et al. 1983, 1995, 1996, 1997; Reub et al. 1991;
LGL 1990, 1991, 1992, 1993, 1994a, 1994b, 1999a, 1999b;
Thorsteinson et al. 1990). These migratory species would not
be found at sea in the northwest corner of the Beaufort Sea.
Because Barrow Canyon cuts a northeast-southwest swath
through the earth's surface about 20 miles north of Barrow

(http://lwww2.gi.alaska.edu/ScienceForum/ASF12/1298.html),
these migratory fish would not likely be in the southern
portion of the area either.

Further, sockeye and coho salmon reported for the Chukchi
and Beaufort seas are rare extralimital strays and should not
be implicated in the sentence as “migratory fish”.

107

4-290

Time/Area Closures- Shelf Break of the
Beaufort Sea:

“The elimination of all exploration activities
would benefit all assemblages of marine fish
the most, with some anticipated benefit to
migratory fish”

This statement is intuitively reasonable but empirically
unsubstantiated (including level of benefit).

This is also incorrect for the reasons described above for
Barrow Canyon/Western Beaufort Sea. Most migratory fish
would not be found in offshore waters.

29| Page

Shell NMFS Arctic DEIS Comment Summary Table



http://www2.gi.alaska.edu/ScienceForum/ASF12/1298.html

Shell Comments on the DEIS

Comment No. Page DEIS Issue
Time/Area Closures- Hanna Shoal: Because Hanna shoal is located offshore in Chukchi Sea
“The elimination of all exploration activities waters this statement is also incorrect for the reasons
108 4-290 would benefit all assemblages of marine fish | described above for Barrow Canyon/Western Beaufort Sea
the most, with some anticipated benefit to and Shelf Break of the Beaufort Sea. Most migratory fish
migratory fish” would not be found in offshore waters.
Time/Area Closures- Kasegaluk This statement is likely incorrect. In one of the few nearshore
Lagoon/Ledyard Bay Critical Habitat: fish surveys conducted in the coastal waters of the Chukchi
) ] ) ] . Sea, Fechhelm et al. (1984) conducted summer sampling in
“Migratory fish are likely to benefit from this Kasegaluk Lagoon proper and in the nearshore coastal
109 4-290 closure... and many amphidromous fish also | waters in the vicinity. They reported “When compared with
use brackish water for substantial portions of | nearshore summer surveys in the Beaufort Sea, the most
their life. Therefore, increased protection of prominent feature of the Point Lay catch is the virtual
these areas would be beneficial to migratory | absence of anadromous fish [anadromous/amphidromous]
species fish” (Fechhelm et al. 1984).
“The effect of the Time/Area closure outlined
in Alternative 3 on Fish Resources and EFH
would be a reduction in overall impact.
Although the overall impact is considered to
Zﬁynzjgrltﬁéelfez‘ziﬁgnoi:?r:?)ran;gvreesilat:ggef,rom Given that the Time/Area closures are for marine mammails,
110 4-291 the Time/Area closures would be beneficial. .. Alternativg 4 would be irrelevant and generally benign in
: terms of fish and EFH.
Due to the substantial decrease to the
already very small scale of any potential
effects relative to overall population levels
and available habitat, there would be no
measurable effect on the resource”.
Time/Area Closures Impacts to Bowhead Implementation of the time/area closures as described in the
111 4-293 Whales EIS would severely and unnecessarily curtail industry
activities during the open water season.
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The shelf break of the Beaufort Sea is used by beluga
whales but many more use the ice edge habitat. Placing
Time/Area Closure - Shelf Break of the restrictions on the shelf break area of the Beaufort Sea is
112 4-295 Beaufort Sea arbitrary especially when beluga whale impact analyses
generally find only low level impacts under current standard
mitigation measures.
Gray whales have not been using Hanna Shoal to the extent
that they did historically. This may be due to a greater
presence of walrus in the area or due to changes in prey
distribution associated with climate change. Regardless,
relatively few gray whales are using Hanna Shoal and
113 4-295 Time/Area Closures - Hanna Shoal maintaining a closure into early October for gray whales is
far too long as most gray whales leave the Chukchi Sea well
before mid-October. Having this closure for walrus does not
agree with the analyses done in the EIS which consistently
indicate low levels of impacts from exploration activities on
walruses.
“Because the activity levels are identical, the | Alternative 5 differs from Alternative 3 in the application of
114 4-325 effects of Standard Mitigating Measures will alternative technologies. This statement implies “No Effect”
also be the same” since the Alternative 3 had “No Effect.”
LACS: “This would reduce potentially adverse
impacts to fish by decreasing the number of This technology lowers the amount of energy put into the
fish exposed to high sound levels and water compared to a traditional airgun array. This statement
115 4-325 potentially reduce the impacts from high is intuitively reasonable for the reasons described for
sound levels as the maximum levels would be | Hydraulic/electric vibrators.
lower.”
DTAGS: “Based on an analysis of its
operations, it is unlikely to reduce any
116 4-325 ?sd[\a,s;ssiebllr;?r?eitist 22J:Zﬁ;grseo:srgeasadgr];agt’ it This statement says either no effect or an adverse effect.
impacts by increasing the total amount of
exposure by fish resources to sound energy.”
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“Marine vibrators emit sounds at lower Hydraulic/Electric Marine Vibrators
pressure levels than airguns over a narrower ) o
range of frequencies than do airguns, thereby | This statement is intuitively reasonable: lower sound levels
117 4-325 reducing the amount of damage in the decrease the level of noise and any potential stress/impact
immediate vicinity of the source, and reducing | a@ssociated with it. Suggest adding the word “potentially”
the number of fish able to hear the sound.” before the word “reducing” in both instances.
) . Include summary table describing or summarizing the level
118 4-437 General Comment: Cumulative Impacts of cumulative imoact it tive/cat
pacts per alternative/category.
The only cumulative impact with a “Major” rating is for Visual
Resources. It has not been demonstrated that impacts on
General Comment: Cumulative Impacts visual resources can act cumulatively in two areas as far
119 4-437 ' apart as the Chukchi and Beaufort Sea Planning Areas.
Also, the Chukchi lease areas are so far offshore as to not
be visible from shore or subsistence use areas.
This statement would suggest that cumulative impacts from
Impacts from exploration activities tend to be | exploration activities have not occurred despite nearly 60
limited in duration and occur in the immediate | years of activities and contradicts multiple statements
120 4-443 vicinity of exploration activities and throughout the document that suggest we do not know what
transportation support routes any of the long term or cumulative impacts from the activities
are.
Conclusion states that exposures to potentially injurious
sound levels might be more likely to occur in the Beaufort
Sea with multiple programs occurring. Yet there is no
evidence that any whales have been exposed to "injurious
121 4-470 Alternative 2 Conclusion cumulative sound levels" during 60 years of exploration

activities. Furthermore, the EIS states that impacts from
these activities over the previous 60 years have been limited
in duration and localized without indications of long term or
cumulative effects. These seem to be conflicting statements.
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122

4-480

The EIS suggest that there could be "regional
level effects on bowhead whales" because
the EIS project area extends across most of
the migratory pathway of the whales.

There is no evidence after 60 years of exploration activities,
often with multiple operations, that anything approaching a
"regional level effect" has occurred. The bowhead whale
population has grown to a point where many feel they should
no longer be considered endangered, impacts have been
shown to be localized in area and short term in duration as
evidenced by the continued growth of the population and the
continued use of the traditional habitat areas (including
feeding areas) and migratory pathways of the whales.
Further, the EIS itself states similar conclusions on page
443. This flawed analysis does not consider the science that
has been done. Further still, this same statement is carried
ahead in the analysis on page 482 where similarly flawed
conclusions are reached.

123

4-516

“marine mammals might have more difficulty
avoiding the potential injury zones when
greater numbers of seismic surveys were
operating”

Suggesting that marine mammals will have trouble
navigating between seismic surveys and drill operations
without using any distances or data is speculative.
Distances between prospects are considerable and current
regulations limiting how close operations may be to each
other would already limit the overlap of sound in the marine
environment.

124

4-520

“Potential long-term effects from repeated
disturbance over time or over a broad
geographic range are unknown.”

The EIS suggests that there is potential for bowhead whales
to have long term effects from repeated disturbance over
time or broad geographic areas. All evidence, however,
indicates that after 60 years of exposure to oil and gas
exploration activities in the Beaufort and Chukchi Seas
including simultaneous programs in the US and Canadian
waters there have been no measureable long term effects on
bowhead whales. To say this is unknown is wrong. This
same paragraph goes on to suggest that regional level
effects are possible. Again, after 60 years such effects
should be evident but they are not. Rather, bowheads are
reaching a population level that will remove them from the
endangered species list.
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There is a general level of speculation in this DEIS. Many of
General Comment 4 .
125 the conclusions lack supporting data.
In general conclusions reached for most species indicate
that oil and gas operations have successfully limited their
impacts using the standard mitigation measures typical of
IHAs yet in this DEIS, NMFS proposes a number of large
scale time/area closures. If impacts have been minimal then
there is no justification for these additional mitigation
measures. NMFS does not clearly demonstrate justification
General Comment . .

126 of these measures, relying on speculation that the measures
will provide additional protection to marine mammals and in
some cases birds and/or fish. However, little or no data is
presented to support these conclusions. While such
measures may provide some measure of additional
protection to biological resources the gain from such
measures given the EIS's own analyses would be minimal.

The EIS will also assist NMFS in carrying out | Clarify what other statutory responsibilities are facilitated by
127 5-2 other statutory responsibilities this EIS.
This DE.IS examines a projected use of The use of alternative technologies should not be evaluated,
alternative technologies, but the actual )
. because they cannot be conceivably developed and made
128 5-3 amount that might be used between 2012 and commercially available during the time period covered by this
2017 (the timeframe of this EIS) is not fully EIS
known at this time. '
This EIS will also assist BOEM in carrying out | Clarify what other statutory responsibilities are facilitated by
129 5-3 other statutory responsibilities. this EIS.
54.1- anfllct Avoidance Agre_emt_ant: with The CAA is not always signed by all participants due to
each year’s CAA process resulting in an ; NS
. disagreements on certain mitigation measures and other
130 5-10 agreement, the CAA, signed by the . . . .
e issues. This statement is misleading.
participants.
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The negative impacts these measures would have on
Mitiaation Measures industry and the expeditious development of the OCS are
131 Appendix A 9 significant and were not described, quantified, or seriously
considered in the DEIS.
The reader is referred in Section 2 of the DEIS to Appendix
A for details on the mitigation measures — these details
o . . » | repeatedly say typical language — which is not clear if all the
132 A-1 AT - "typical language in past ITAs includes: bullets under that statement apply. This language is also in
Measures A2, A3. Clarify which parts of the mitigation
measure would apply.
A4 and A5 - three bullets about 1) PSOs are
a key component, 2) locations of seal Mitigation Measure A5 can be deleted as it is essentially the
133 A-5 structures must be marked, 3) no ice roads same as A4.
may be built
B1and D3- mitigation requweme_nts: aircraft Standard Mitigation Measures under B1 and D3 have
shall not operate below 457 m, aircraft ; ; ;
; ; b identical requirements and appear to apply to the same
134 A-4, A-8 engaged in marine mammal monitoring shall o
activities — so they should be deleted from one or the other.
not operate below 305 m.
o« This sentenced should be deleted. Geophysical activity is
135 A-6 D1 - “Start dates for hunts are based on: restricted based on a start date of August 25.
D1 - “Shutdown of activities in specific areas
of the Beaufprt Sfea cofrrespondlng to the start Language needs to be more definitive. Should say “on
136 A-6 and conclusion of the fall bowhead whale August 25.”
hunts in Nuigsut and Kaktovik beginning on or '
around August 25"
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Comment No.

Page

DEIS

Issue

137

D1 - “Industry participants will contact the
whaling captains’ associations of Wainwright,
Point Lay, and Point Hope to determine if the
village is planning to participate in a fall whale
hunt. If the village whaling captains indicate
that they plan to participate in the fall whale
hunt, before September 15, no more than two
geophysical activities employing airguns will
occur at any one time within 48.3 km (30 mi)
of any point along the Chukchi Sea coast until
the close of the fall bowhead whale hunt:”

Surveys would likely have already started by September 15.
Clarify how this communication would be made, and how to
determine which survey program(s) shut down.

138

A2- Measures to assess efficacy and improve
detection capabilities in low visibility situations
(e.g. Forward Looking Infrared [FLIR] imaging
devices, 360° thermal imaging devices). All
PSOs could be provided with and use
appropriate night-vision devices, Big Eyes,
and reticulated and/or laser range finding
binoculars in order to detect marine mammals
within the Exclusion Zone.

FLIR is mentioned in the title and not in the measure.
Change the title to refer to PSO ocular equipment.

139

A-9

A.3- Limiting activities in situations of low
visibility.

Define limits of visibility.

140

A4- Measures to increase detection
probability for real-time (e.g. to maintain 180
dB shutdown zones), such as passive and
active acoustic monitoring.

This mitigation measure is too vague. Neither its efficacy nor
cost can be assessed. Such mitigation measures should be
clarified or deleted. Define/describe active and passive
acoustic monitoring.
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Comment No. Page DEIS Issue
A5- A 160-dB vessel monitoring zone for
bowhead and gray whales will be established
and monitored in the Chukchi Sea and after
Au_gustt 25 in the Beaufort Sea during aII. There is no explanation as to how the number 12 was
seismic surveys. Whenever an aggregation of ; C - :
arrived at — no scientific data. Additionally, text in the DEIS
bowhead whales or gray whales (12 or more . .
on page 4-156 states that this measure has been applied to
whales of any age/sex class that appear to be \ . .
. ; e projects since 2006 and has resulted in no shut downs of
engaged in a non-migratory, significant : .
. A . ) o operations as bowhead whales have not been detected in
biological behavior (e.g. feeding, socializing)) ; ) . i
141 A-10 ; : the groupings that would trigger the implementation of these
are observed during an aerial or vessel g .
e o measures. [f the occurrence is so rare that it has not been
monitoring program within the 160-dB safety ; o
. . I required in five years, then the occurrences are not frequent
zone around the seismic activity, the seismic ; ; ; e
. : . enough to result in any biological harm and the mitigation
operation will not commence or will shut
. . . measure should be dropped.
down, until two consecutive surveys (aerial or
vessel) indicate they are no longer present
within the 160-dB safety zone of seismic-
surveying operations.
A5- Enhancement of monitoring protocols and | This mitigation measure should be clarified. Per Standard
142 A-10 mitigation shutdown zones to minimize Mitigation Measure D1, seismic surveys cannot be
impacts in specific biological situations. conducted from August 25 until the end of whaling.
B- These measures would be required for all
activities that occur during the open-water . P :
season (i.e. 2D/3D seismic surveys including Clarify _how af“?' i th'S. ap.pl|es _to other types of surveys (e.g.
M ST . geological soil investigations, ice gouge, strudel scour,
143 A-10 in-ice seismic, site clearance and high . : o ;
: environmental baseline monitoring studies).
resolution shallow hazards surveys, and
exploratory drilling activities).
B1- Temporal/spatial limitations to minimize These closures, on top of standard closures, will not allow a
impacts in particular important habitats, reasonable amount of time to complete exploratory drilling
including Camden Bay, Barrow Canyon, activities. NOAA states that they removed the permanent
144 A-10 Hanna Shoal, the shelf break of the Beaufort | closure scenario from further analysis; however, the addition
Sea, and Kasegaluk Lagoon/Ledyard Bay of these mitigation measures effectively closes areas from
Critical Habitat Unit. drilling activities.
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Comment No. Page DEIS Issue
Operators typically shutdown for whaling activities from

B1- Closure: Camden Bay: Sept 1 — October | August 25-last whale strike in the Beaufort Sea (at least for

145 A-11 15; late august — early October seismic). Must define/be more specific about “late” August
and “early” October.

Camden Bay Special Habitat Area Closure is

simply described as: an area of high

biological productivity, that includes kelp

communities; a feeding and resting area for

bowhead whales (including subadults and

females with calves); and a fall subsistence

bowhead whale hunting area. The DEIS These s‘gatements QO_not indicate h_ow they came up with the
146 A-11 further states that it is a primary migration and boundaries or the timing, and the cited references do not

, ) seem to support the statement in the DEIS.

feeding area for bowhead whales in

September 1 — October 15, citing Huntington

and Quakenbush 2009, Koski and Miller

2009, and Quakenbush et al.2010a.

B1- Closure: Barrow Canyon and the Western | Closures of restricted areas unduly constrain operational
147 A-11 Beaufort Sea: August 1-“early October (or windows. Be more specific with dates and clearly define

end of Barrow whaling) “Western Beaufort Sea.”
148 A-11 21'(; SL?;T;; 22‘;&?7]%::( of the Beaufort Sea: Define “shelf break of the Beaufort Sea” and specify dates.

38|Page

Shell NMFS Arctic DEIS Comment Summary Table




Shell Comments on the DEIS

Comment No. Page DEIS Issue
A closure of the identified Camden Bay area from Sep 1- Oct
15 because of whale feeding and migration is unsupported
B1- Camden Bay: minimizing disturbance of scientifically and would be unacceptable to Shell as it
feeding and resting whales. Bowhead encompasses most of Shell’s identified prospects in the
whales: Beaufort Sea. Very few reports allude to Camden Bay as an
. especially important feeding area. Bowheads are known to
September 1 — October 15 for primary obtain most of their nutrition in Canadian waters and feed
migration and feeding (Huntington and sporadically at various locations in Alaska Beaufort during
Quakenbush 2009; Koski and Miller 2009; migration - but these areas change yearly with distribution of
149 A-11 Quakenbush et al. 2010a) zooplankton. If this closure is added on to a closure for the
Subsistence (bowhead whale hunting): late Nuigsut and Kaktovik hunts as Shell has offered to do in all
August — early October (Huntington and Beaufort Sea EPs, about half of the drilling season would be
Quakenbush 2009) lost.
The last date on which a bowhead was harvested by Nuigsut
and Kaktovik has ranged from September 6 to September 25
during the last ten years. A closure into October may not be
substantiated. It would be preferable for closure to end
when the whaling season ends rather than on a hard date.
B2- NMFS restricting number of surveys (of
same level of detail) that can be conducted in | NMFS cannot directly restrict the number of surveys, only
150 A-12 the same area in a given amount of time (i.e. | takes.
to avoid needless collection of identical data).
B2- NMFS restricting number of surveys (of
same level of detail) that can be conducted in | Five years is too long of a period to project future seismic
the same area in a given amount of time (i.e. | activity. There is no scientific basis for the five year period.
to avoid needless collection of identical data). | It would be difficult for a company to find out who might have
Require industry to organize a way to interact | a similar survey planned in that time frame. Lease holders
151 A-12 with one another to identify when and if would not likely know what specific seismic surveys will be

duplicative surveys are likely to occur (survey
type to gather same type of data within five
years) and outline efforts to avoid or describe
justification.

required five years out, and there is no way to identify
speculative seismic surveys. We recommend this mitigation
be dropped or changed to one year.
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Comment No. Page DEIS Issue
NMFS often assumes that incidental harassment could occur
with levels of > 160 dB for airgun arrays used in scientific
B3- Separate seismic surveys are prohibited surveys. The radii for 160 dB for 3D seismic surveys in the
152 A-12 from operating within 145 km of one another. | Beaufort Sea and Chukchi Sea are 9-13 km from the array
(pg 4-44). The distance in the mitigation measure therefore
seems excessive and no scientific basis was provided.
C1- Vessels and aircraft avoidance of
concentrations of groups of ice seals,
walruses, and polar bears. Under no A minimum altitude of 457 m is already part of the Standard
circumstances, other than an emergency, Mitigati : .
153 A-12 should aircraft be operated at an altitude itigation Measures _(tW|ce already B1 and D3). Delete this
p e rt of C1 to streamline measures.
lower than 457 m (1,500 ft) when within 0.8 pa
km (0.5 mi) of ice seal or Pacific walrus
groups.
C3- Requirements to ensure reduced, limited,
or zero discharge of any or all of the specific
discharge streams identified with potential
impacts to marine mammals or marine
mammal habitat. Discharge streams
identified with potential impacts to marine
mammals or marine mammal habitat include
the following: Earlier in the DEIS it was stated that NPDES permitting
o Drill cuttings; effectively regulates/handles discharges from operations.
154 A-13 e Drilling fluids: Zero Discharge was removed from further analysis in
g fluids; . "
. . Chapter 2.5.4. Remove the zero discharge additional
e Sanitary waste; e
. . mitigation measures.
e Bilge water;
e Ballast water; and
e Domestic waste (i.e. gray water).
C4- Operators are required to recycle drilling
muds (e.g. use those muds on multiple wells)
based on operational considerations to
reduce discharges.
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Comment No. Page DEIS Issue
C3- Requirements to ensure reduced, limited,
or zero discharge of any or all of the specific There i . . .
: . o ) . ere is no documentation to confirm impacts on marine
155 A-13 discharge streams identified with potential mammals from discharae st

) . . ge streams.

impacts to marine mammals or marine

mammal habitat.

Additional Mitigation Measure D1. No transit

of exploration vessels into the Chukchi Sea

prior to July 15 or until the beluga hunt is

completed at Point Lay.

e Any vessel conducting geophysical
work in the Chukchi Sea should See previous comment (number 81) on restricting transit until
remain as far offshore as weather July 15. In addition, the two bullets provided do not relate to
156 A-13 and ice conditions allow and, at all D1. Remove the bullets or make them separate mitigation
times, at least 8.05 km (5 mi) offshore | Me&ASUres.
during transit except for emergencies
or human/navigation safety.
e Geophysical activity shall not be
conducted within 96.56 km (60 mi) of
any point on the Chukchi Sea coast.
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Alaska Eskimo Whaling Commission

P.O. Box 570 e Barrow, Alaska 99723
(907) 852-2392  Fax: (907) 852-2303 ¢ Toll Free: 1-800-478-2392

February 28, 2012

VIA ELECTRONIC SUBMISSION to arcticeis.comments@noaa.gov

Mr. Jim Lecky, Director

Office of Protected Resources
National Marine Fisheries Service
1315 East-West Highway

Silver Springs, MD 20910

Re: Comments of Alaska Eskimo Whaling Commission on Draft
Environmental Impact Statement on the Effects of Oil and Gas
Activities in the Arctic Ocean (76 Fed. Reg. 82275) (December 30,
2012)

Dear Mr. Lecky:

Thank you for the opportunity to comment on the Draft Environmental Impact
Statement on the Effects of Oil and Gas Activities in the Arctic Ocean (the DEIS), which
was prepared by the National Marine Fisheries Service (NMFS) Office of Protected
Resources (OPS) within the National Oceanic and Atmospheric Administration
(NOAA)." These comments are submitted on behalf of the Alaska Eskimo Whaling
Commission (AEWC). AEWC represents the eleven bowhead whale subsistence villages
of Barrow, Nuigsut, Kaktovik, Point Hope, Wainwright, Kivalina, Wales, Savoonga,
Gambell, Little Diomede, and Point Lay. AEWC’s members include whaling captains
and communities along the North Slope of Alaska who are dependent upon the bowhead
whale and other marine species in the Beaufort Sea and Chukchi Sea for our subsistence
lifestyles. Our people depend upon the resources of the Arctic Ocean for the continuation
of their ancient traditions as well as their physical, mental and spiritual health.

! National Oceanic and Atmospheric Administration, Notice of Availability of a Draft
Environmental Impact Statement for Effects of Oil and Gas Activities in the Arctic
Ocean. 76 Fed. Reg. 82276 (December 30, 2011).
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At the outset, AEWC would like to both thank and commend you and your staff
on the impressive work that went into preparation of the DEIS. We recognize the efforts
that your staff have made to include in the DEIS accurate and sound scientific and legal
analysis. Although we have many concerns about the DEIS and the proposed action, we
offer our insights in the hopes of building on the impressive work of your personnel. We
also appreciate the efforts made to date to provide AEWC timely information regarding
the development of the DEIS and an opportunity to participate in that process.

As you know, AEWC co-manages the subsistence harvest of the bowhead whale,
our most important subsistence resource, pursuant to a cooperative agreement with the
National Oceanic and Atmospheric Administration.” For many years, AEWC has worked
cooperatively with the responsible federal agencies, including NMFS and OPR, as well as
numerous oil companies to prevent conflicts between offshore activities in the Arctic and
the subsistence activities of AEWC’s members and their communities. Pursuant to the
Marine Mammal Protection Act (MMPA), Congress implemented special protections for
our subsistence activities, and AEWC has played an active role in the implementation of
the MMPA for the benefit of our local communities.” For decades, we have attempted to
work with both NMFS and the Bureau of Ocean Energy Management (BOEM)* to ensure
that federal agencies give voice to and protect the interests of the local Inupiat
communities who stand to lose the most from poorly regulated industrial activity.

Since 1985, AEWC has worked directly with the oil industry in developing the
annual Conflict Avoidance Agreement (CAA) as a mechanism to ensure that offshore oil
and gas development can co-exist with bowhead whale subsistence hunting. The CAA
process has been highly successful in protecting the interests of the local community
while facilitating exploration and development of offshore resources. For 20 years, from
1986-2006, exploration and development in the Beaufort and Chukchi Seas proceeded,
virtually without dispute or disruption, pursuant to specific mitigation measures
developed through the annual CAA process and memorialized in the CAA itself. During
this time, oil companies successfully conducted exploration in both seas, and BP
developed the Northstar facility with the cooperation of AEWC and its whaling captains.
During this time period, the CAA has emerged as a highly effective and, because of the
annual CAA process of stakeholder engagement and review, an adaptable marine spatial
planning process for Arctic OCS development. The AEWC thercfore has many years of
experience in seeking to balance offshore activities with the interests of the locally
impacted community.

Based on our decades of experience working directly on these issues hand-in-
hand with the oil industry, we have been stating for many years now that the federal

? Cooperative Agreement between the National Oceanic and Atmospheric Administration
and the Alaska Eskimo Whaling Commission as Amended 2008. Exhibit A.

*16 U.S.C. § 1361 et seq.

Y BOEM was formerly known as the Minerals Management Service (MMS).
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government must develop a comprehensive management plan for the Arctic Ocean.’
Industry’s increasing interest in the offshore resources of the Arctic demands a more
intentional, broad scale management approach to preventing conflicts between existing
subsistence-based uses and proposals for new industrial activity. The science needed to
develop a comprehensive picture of the Arctic ecosystem is falling into place, and we
have analogous examples to work from, including Norway’s proactive plan to manage
offshore oil and gas development in the Barents Sea.®

To this point in time, however, both NMFS and BOEM have been exercising their
legal authorities on a piece meal basis in response to industry requests for site-specific
proposals without having comprehensive and proactive habitat protections in place. This
approach gravely concerns our whaling captains over issues like baseline science,
cumulative impacts, oil spill response capabilities, and the impacts of underwater noise
on bowhead whale behavior. While we appreciate NMFS’s effort to take a holistic look
at the offshore oil and gas activities being approved in the Arctic, the DEIS includes
alternatives for implementation that authorize a level of offshore activity that, if fully
realized, has the potential to result in an unprecedented level of impacts to bowhead
whales. This is particularly true when the cumulative effects of activities planned or
being planned for the Arctic during the next several years are taken into account. In the
absence of a process that requires involvement of local communities and science-based
management, the resulting impacts threaten unforeseen and unknown consequences to
our subsistence resources and therefore our local communities. These risks should not be
borne by our people given the potential catastrophic consequences and the Congressional
protections for our subsistence protections embodied in the MMPA.

It is our hope that a comprehensive management plan will protect our subsistence
livelihood and way of life for our children and grandchildren, while at the same time
providing opportunities to meet the energy demands of our Nation in a way that benefits
our local communities. The DEIS recently published by your agency provides a unique
opportunity to move us towards those laudable goals, which are within reach, but the
federal government, and, in particular, NMFS, must intentionally lead us towards those
objectives. This process will require difficult decisions and policy choices, but, despite
the difficulty of the challenge, we collectively have a responsibility to tackle this
problem. We have tried piece meal decision-making, and the one sure lesson we can take
away from our experiences of the past five years is that this approach to management

3 See, e.g., Alaska Eskimo Whaling Commission, Re: Scoping Comment on BOEMRE’s
Programmatic Environmental Impact Statement for the Proposed 2012-2017 Outer
Continental Shelf Oil and Gas l.easing Program. 76 Fed. Reg. 376 (January 5, 2011),
March 31, 2011. Exhibit B.

® The Royal Norwegian Ministry of the Environment, Report No. 8 to the Storting (2005-
2006): Integrated Management of the Marine Environment of the Barents Sea and the Sea
Areas off the Lofoten Islands at 7 (Mar. 31, 2006), available at
http://www.regjeringen.no/en/dep/md/Selected-topics/hav--og-
vannforvaltning/integrated-management-of-the-barents-sea.html?id=87148. Exhibit C.
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does not incorporate adequately the interests of the local impacted community and it does
not facilitate offshore activity.

With our goals and interests in mind, please give serious consideration to the
following comments, which reflect the collective concerns of our whaling captains,
developed over the course of several decades of experience in attempting to manage
conflicts between offshore activity and our subsistence-based practices. In the first part
of our comments, we provide a summary of our major concerns, which are then followed
by more detailed comments on the DEIS. As always, thank you for considering the input
of our community, and we would welcome the opportunity to discuss these issues with
you and your staff at any time.

Please Consider a Community-Based Alternative Modeled on the Conflict
Avoidance Agreement

Each of the action alternatives in the DEIS involve specific levels of industrial
activity in the Beaufort and Chukchi Seas, but NMFS proposes to defer decisions on the
specific protections and mitigation measures that will be used to protect habitat for the
bowhead whale and our subsistence practices. In our view, the analysis of alternatives is
fundamentally flawed, because NMFS has not included any alternatives that include a
fully-developed suite of protections for existing subsistence-based uses and habitat for
marine mammals. To remedy this problem, we strongly encourage NMFS to consider an
alternative modeled off of the CAA, which would include an upfront decision on specific
mitigation to be used along with a collaborative process undertaken on an annual basis in
which the oil industry and local communities negotiate adjustments to those measures if
appropriate. NMFS would retain final authority to determine whether and how to
implement these annual adaptations.

Compliance with the MMPA Standards for Subsistence and Protection of Bowhead_
Whales

We are extremely concerned that NMFS has not assessed whether the proposed
alternatives would comply with the substantive standards of the Marine Mammal
Protection Act (MMPA). In particular, we strongly urge NMFS to conduct an up front
and transparent analysis of whether the proposed levels of industrial activity, along with
appropriate mitigation measures and other protections for habitat and subsistence uses,
will comply with the “negligible impact™ and “no unmitigable adverse impact” standards
of the MMPA. This analysis should be set forth in a revised Draft EIS and should be
subject to public comment before NMFS takes a final agency action approving overall
levels of industrial activity in the Beaufort and Chukchi Seas.

Mitigation Measures

We are similarly concerned that NMFS proposes to defer a final determination of
which specific mitigation measures will apply to industrial activity. We strongly
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encourage NMES to include in a revised DEIS proposals for a complete suite of
mitigation measures, which are necessary to allow for adequate public input and review
on what the community views as the most important components of a plan for managing
industrial activity in the Arctic. We also have concerns about the discussion and
treatment of several specific mitigation measures, including safety zones, start-up and
shut-down procedures, use of Marine Mammal Observers during periods of limited
visibility, and the like. NMFS must include an upfront discussion of whether and to what
extent these mitigation measures may be effective at preventing impacts to bowhead
whales and the subsistence hunt.

Deferral Areas

AEWC was disappointed to hear that NMFS was unwilling to consider in the
DEIS permanent deferral for areas of special importance to bowhead whales and the
subsistence hunt. NMFS suggests that AEWC advocate for deferral areas before BOEM
as part of the planning process for the five-year plan, however, before the release of the
DEIS, BOEM already publicly announced its refusal to consider additional deferral areas
as a part of that process. We ask that NMFS include in a revised DEIS a discussion of
additional deferral arcas and a reasoned analysis of whether and to what extent those
deferral areas would benefit our subsistence practices and habitat for the bowhead whale.
The selection of specific deferral areas should be informed by the traditional knowledge
of our whaling captains and should be developed with specific input of each community.

Cumulative Impacts

AEWC remains gravely concerned about the long-term cumulative impacts to the
bowhead whale and its habitat, particularly given the extremely high levels of industrial
activity proposed in the action alternatives set forth in the DEIS. We again ask that
NMES conduct a more thorough analysis of cumulative impacts to the bowhead whale
and its habitat that includes oil and gas activities in the Canadian Beaufort and the
Russian Chukchi Sea as well as entanglement with fishing gear, impacts of increased
traffic associated with the oil and shipping industries, discharge, air pollution and other
anthropogenic sources of underwater noise and/or disturbance.

The Suggested Path Forward

Given our concerns, AEWC recommends that NMFS revise the DEIS and take a
renewed round of public comment before taking a final action on future levels of
industrial activity in the Beaufort and Chukchi Seas. The DEIS, as written, is unlikely to
pass muster under the National Environmental Policy Act, the Marine Mammal
Protection Act, or the Administrative Procedure Act. The agency’s limited resources
would be better spent revising the DEIS to address the concerns of the local communities
as opposed to finalizing a document that lacks information necessary to make an
informed choice among available alternatives.
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To the extent that NMFS insists on finalizing the EIS despite the concerns of the
local community, we strongly encourage the agency to select Alternative 1 along with the
time/area closures of Alternative 4, alternative technologies of Alternative 5, and
additional components of the “Additional Mitigation Measures,” including zero discharge
in the Beaufort Sea, limitation on vessel transit into the Chukchi Sea, protections for the
subsistence hunt in Wainwright, Pt. Hope and Pt. Lay, sound source verification,
expanded exclusion zones for seismic activities, and limitations on limited visibility
operation of seismic equipment.

L. Background on the Marine Mammal Protection Act

Before discussing our specific concerns with the DEIS, we feel it important to
ground our comments in the text and policy objectives of the Marine Mammal Protection
Act and its implementing regulations. Our work, and the work of NMFS, must be guided
first and foremost by the MMPA, and we encourage NMFS to amend the DEIS to include
a more complete description of the applicable statute and implementing regulations.

The MMPA implements Congress’ intent to conserve marine mammals, the
marine ecosystem, and the subsistence practices of Alaska Natives.

[1]t is the sense of the Congress that [marine mammals] should be
protected and encouraged to develop to the greatest extent feasible
commensurate with sound policies of resource management and that the
primary objective of their management should be to maintain the health
and stability of the marine ecosystem. Whenever consistent with this
primary objective, it should be the goal to obtain an optimum sustainable
population keeping in mind the carrying capacity of the habitat.’

Based on its intent to manage the overall health and stability of the marine ecosystem as a
whole, Congress also clearly stated that “efforts should be made to protect essential
habitats, including the rookeries, mating grounds, and areas of similar significance for
each species of marine mammal from the adverse effect of man’s actions . . .”* Congress
therefore imbued the entire statute with a clearly expressed policy objective of protecting
the larger ecosystem and those places that are particularly important for marine
mammals.

In order to achieve these policy objectives, Congress implemented a “moratorium
i % s " z i
on the taking . . . of marine mammals . . .’ The sole exemption to this broad moratorium
. . : . I
was for the taking of marine mammals by Alaska Natives for subsistence purposes. ’

716 U.S.C. § 1361(6) (emphasis added).

516 US.C. § 1361(2).

716 U.S.C. § 1371(a).

'16 U.S.C. § 1371(b). The statute thus recognizes and assumes that subsistence
practices are typically managed by the community to conserve populations of marine
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Thus, Congress has given priority to subsistence takes of marine mammals over all other
exceptions to the moratorium, which may be granted only if our subsistence practices and
the bowhead whale are protected.

One such exception is for an “incidental, but not intentional, taking . . . of small
numbers of marine mammals . . .”"" In order to issue an incidental take authorization, the
Secretary must issue a finding that the requested takes: 1) “will have a negligible impact
on such species or stock;” and 2) “will not have an unmitigable adverse impact on the
availability of such species or stock for taking for subsistence uses pursuant to subsection
(b) of this section . . .”"? The exception to the moratorium for incidental takes is therefore
explicitly subordinate to the exemption to the moratorium created by Congress for
subsistence uses.

In issuing the incidental take authorization, the Secretary shall prescribe: 1) “the
permissible methods of taking by harassment pursuant to such activity, and other means
of effective the least practicable impact on such species or stock;”"? and 2) “the measures
the Secretary determines are necessary to ensure no unmitigable adverse impact on the
availability of the species or stock for taking for subsistence uses . . o

The MMPA implementing regulations provide further meaning to the statutory
standards. A “negligible impact” is defined as “an impact resulting from the specific
activity that cannot be reasonably expected to, and is not reasonably likely to, adversely
affect the species or stock through effects on annual rates of recruitment or survival.”"

An “unmitigable adverse impact” is defined as an impact resulting from the
specific activity:

(1) That is likely to reduce the availability of the species to a level
insufficient for a harvest to meet subsistence needs by:

(1) Causing the marine mammals to abandon or avoid hunting
areas;

(ii) Directly displacing subsistence users; or

(iii) Placing physical barriers between the marine mammals and
the subsistence users; and

mammals and therefore requires the Secretary to issue specific findings before regulating
subsistence takes to protect a species or stock of marine mammals. /d.

16 U.S.C. § 1371(@)(5)(A)(i), (D)(i).

1216 U.S.C. § 1371()(5)(A)Q)(D), (D)(E)()-(1D).

1316 U.S.C. § 1371(a)(5)(A)(Q)(11)(aa), (D)(ii)().

16 U.S.C. § 1371(D)(ii)1D).

'*50 C.F.R. § 216.103.
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(2) That cannot be sufficiently mitigated by other measures to
increase the availability of marine mammals to allow subsistence needs to
be met.'®

Two components of this definition are particularly important. First, the term is defined to
include interference with “a harvest,” which reflects the importance of each season’s hunt
in each individual community. Second, mitigation for adverse impacts must preserve a
community’s access to marine mammals as opposed to providing some other
compensation or source of food. The regulation therefore reflects the unique importance
of the subsistence hunt, both as a cultural and spiritual practice as well as an
irreplaceable source of healthy food the loss of which that cannot be mitigated through
other means.

In evaluating applications for incidental harassment authorizations (IHAs), the
Assistant Administrator “shall evaluate each request to determine, based upon the best
available scientific evidence, whether the taking by the specific activity” will comply
with the “negligible impact” and “no unmitigable adverse impact requirements.”'’ An
IHA must also set forth the “means of effecting the least practicable adverse impact on
the species, its habitat, and on the availability of the species for subsistence uses.”'®

As NMFS considers how to move forward with the DEIS, we strongly encourage
the agency to adhere to the will of the Congress and its own interpretations of the
statutory direction as embodied in the regulations, specifically the priority granted by
Congress for marine mammal subsistence uses vis-a-vis requests for incidental takes. We
also request that NMFS’s work be guided by Congressional directive to focus on overall
ecosystem health and the agency’s own commitment to make decisions based on the best
available science.'” Finally, as will be discussed in more detail, we strongly encourage
NMES to address in the DEIS whether and to what extent proposed levels of industrial
activity will comply with the substantive standards of the MMPA.

I1. NMEFS Should Consider an Alternative Based Upon and Incorporating the
Conflict Avoidance Agreement Process.

AEWC requests that NMFS include in the DEIS an alternative that establishes
direct reliance on the Conflict Avoidance Agreement (CAA) and the collaborative,
community-based process that has been used to implement successfully the CAA for
more than 20 years. That alternative should include a fully developed suite of mitigation
measures similar to what is included in each annual CAA, as well as an annual adaptive
decision making process whereby the oil industry and the AEWC come together to
discuss new information and potential amendments to the mitigation measures and/or

'750 C.F.R. § 216.104(c), 216.107.
50 C.F.R. § 216.107(a)(2).
50 C.F.R. § 216.102.
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levels of industrial activity. Although we know that NMFS has struggled with how to
incorporate a negotiated agreement into its regulatory structure, the agency can simply
require that the companies engage in the process, with NMFS representatives as

observers, while retaining final authority to decide on adaptive management measures.

In particular, we propose that this alternative include an up front decision by
NMEFS on a fully developed suite of mitigation measures designed to protect our
subsistence practices. We have attached the last three versions®’ of the CAA to provide
context for how such an alternative would be structured. In particular, the CAA includes:
a) a long-standing communications scheme to manage industry and hunter vessel traffic
during whale hunting; b) time-area closures that provide a westward-moving buffer ahead
of the bowhead migration in areas important for fall hunting by our villages; c) vessel
movement restrictions and speed limitations for industry vessels moving in the vicinity of
migrating whales; d) limitations on levels of specific activities; ¢) limitations on
discharges in near-shore arcas where food is taken and eaten directly from the water; and
f) other measures to facilitate stakeholder involvement. To be clear, an alternative
modeled on the CAA should include an up front decision on a complete set of mitigation
measures that the agency believes is necessary to meet with standards of the Marine
Mammal Protection Act.

One well-documented benefit of the CAA process is the adaptive management
component, whereby offshore operators and the AEWC discuss proposals planned for
each year and adjust the mitigation measures to address new information or changed
circumstances. We believe it important for NMI'S to incorporate a similar adaptive
management process into an alternative modeled off of the CAA, because without doing
so the agency cannot fully analyze and consider the benefits provided by this community-
based, collaborative approach to managing multiple uses on the Outer Continental Shelf.

In particular, we ask that NMFS include as a part of the alternative an annual
process whereby offshore operators and AEWC would negotiate adaptive management
provisions on an annual basis, as is currently done pursuant to our existing 20-year old
process. Each year, NMFS would require that offshore operators negotiate with the
AEWC on amendments to the standard set of mitigation measures. That collaborative
process would address new information and changed circumstances as well as the
specific industrial operations planned for that specific year. NMFS would retain the
authority and discretion to make a final decision on implementation of any particular
adaptive management measures, consistent with its previous practice of “generally
assum[ing], with some associated analysis, that if a company and the AEWC signed a
CAA . .. then it was possible to conduct their activity without having an unmitigable
adverse impact on the subsistence hunt.”?'

20 Exhibits D-F.
2 DEIS at ES-33.
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As a part of designing such an alternative, NMFS should think carefully about
how to integrate the timing of the adaptive management process with the decisions to be
made by both NMFS and BOEM regarding annual activities. As you know, the CAA
negotiations currently take place in February of each year, but, particularly in the case of
BOEM, agencies often ask for our input on appropriate mitigation measures before the
offshore operators and AEWC have conducted our annual negotiations. The DEIS
therefore presents an important opportunity to coordinate this collaborative process with
the decision making schedules of both NMFS and BOEM. We are open to discussing
appropriate ways to structure these processes to facilitate timely and orderly decision
making, but the negotiation process should take place first to be followed by public
comment periods on proposed agency decisions and then final decisions. Simple changes
to the schedule would allow federal agencies to provide much more support for the
community-based, collaborative process utilized by AEWC.

We also recognize that NMFS has struggled to conceptualize how it can formally
incorporate the CAA process into its decision making structure. As stated in the DEIS,
“NMFS and BOEM have no authority to require agreements between third parties, and
neither NMFS nor BOEM would be able to enforce the provisions of the CAAs because
the federal government is not a party to the agreement.” > We also recognize that NMFS
will always have “responsibility to conduct a rigorous and comprehensive independent
analysis of the likely subsistence impacts . . . .”*

To be clear, the alternative we propose would not, in any way, intrude on NMFS’s
decision-making authority or require the agency to either enforce the terms of the CAA or
become a party to the agreement. We propose only that NMFS require that offshore
operators engage in the CAA negotiation process, which is similar to the existing
requirement that offshore operators submit a Plan of Cooperation (POC) documenting
that operators have “met with affected subsistence communities to discuss proposed
activities and resolve potential conflicts regarding timing and methods of operation.”
NME'S would then retain authority to make a final decision on implementation of
adaptive management measures that would amend the established set of comprehensive
mitigation measures and, in doing so, would ensure compliance with the standards of the
MMPA. NMEFS clearly has the authority and discretion to require that these collaborative
processes take place, and we ask only that NMFS consider structuring an alternative
around the existing CAA process, which has worked for more than twenty years.”

24

21d.

2.

50 C.F.R. § 216.205(a).

> As we have stated for many years, we do not believe that the POC process should take
place outside of the existing CAA process. Overlapping processes that purport to serve
similar purposes create confusion, waste resources, duplicate effort and undermine the
ability of our communities to provide meaningful input. Pursuant to the alternative
suggested in our comments, the regulatory requirements for a Plan of Cooperation would
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Finally, in amending the DEIS to include this alternative, we ask that NMFS
discuss and analyze the substantial benefits of our proposal. Those benefits include
promoting a community-based, collaborative model for making decisions, which is much
more likely to result in consensus while reducing conflict. Our proposal would therefore
promote the objectives of OCSLA, which provides for the “expeditious and orderly
development [of the OCS], subject to environmental safeguards . . .™*® Our proposal also
serves the objectives of the MMPA, which states that the primary objective of
management of marine mammals “should be to maintain the health and stability of the
marine ecosystem.™’ Our proposal would also likely conserve the resources of your staff
and agency resources more generally by relying more on a community-based,
collaborative model that would facilitate agency decision making.

NMEFS should also include a more thorough discussion of the 20-year history of
the CAA to provide better context for assessing the potential benefits of a community-
based alternative. NMFS should discuss the long track record of agreement between
offshore operators and the AEWC on a great majority of industry proposals, including
discussions of specific industry proposals in which agreement over the CAA facilitated
implementation, including BP’s development of Northstar as well as numerous other
proposals for seismic activity and exploratory drilling. NMFS should also discuss the
benefits of utilizing an established collaborative-based process, which provides a
predictable and well-established mechanism for making management decisions that
requires balance among competing uses.

III. NMFS Must Discuss and Analyze in the DEIS Whether the Proposed
Alternatives Will Comply with the Substantive Standards of the Marine
Mammal Protection Act.

AEWC is very concerned that the DEIS does not analyze whether the proposed
levels of industrial activity will comply with the substantive standards of the Marine
Mammal Protection Act. Although NMFS proposes to authorize specific levels of
industrial activity and states that it may not conduct any further analysis under NEPA
prior to issuing IHAs, the DEIS does discuss whether these activity levels will comply
with the “negligible impacts™ and “no unmitigable adverse impacts™ standards. Without
this critical information, we fail to see how NMI'S can make an informed decision as to
which of the action alternatives are appropriate given the unequivocal requirements of the
MMPA. In taking this approach to analysis, we believe that NMI'S runs a significant risk
that its final decision will not comply with NEPA and the MMPA and will not pass
muster under the Administrative Procedure Act.

be fulfilled by participation in the CAA negotiations, at least with respect to impacts to
the subsistence hunt of bowhead whales.

%643 U.8.C. § 1331(3).

116 U.S.C. § 1361(6).
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A. Background on NEPA

We believe that some background on NEPA is helpful for understanding our
concerns in this regard. Section 101 of NEPA “declares a broad national commitment to
protecting and promoting environmental quality.”?® Congress established important
action-forcing procedures designed to ensure that the federal government consider the
environmental impacts of Federal activities before they occur. These procedural
requirements serve two important purposes. First, they ensure “that the agency, in
reaching its decision, will have available, and will carefully consider, detailed
information concerning significant environmental impacts . . ™ Second, those
procedures “also guarantee[] that the relevant information will be made available to the
larger audience that may also play a role in both decision making process and the
implementation of that decision.”™ “Simply by focusing the agency’s attention on the
environmental consequences of a proposed project, NEPA ensures that important effects
will no be overlooked or underestimated only to be discovered after resources have been
committed or the die otherwise cast.”®' Publication of an EIS is designed to ensure “that
the a%gllcy has indeed considered environmental concerns in its decision making process

The Council on Environmental Quality (CEQ) has implemented a comprehensive
set of regulations that apply to NMFS’s preparation of the Draft EIS.* CEQ’s
regulations are designed to ensure that “agencies have made the necessary environmental
analyses” in way that is “concise, clear, and to the point.”34

The CEQ regulations require that NMFS analyze whether the proposed
alternatives will comply with the substantive requirements of the MMPA. The EIS must
consider the environmental consequences of the alternatives.”> This portion of the EIS
must include a discussion of the “direct effects and their significance (§1508.8)” and the
“indirect effects and their significance (§1508.8).*® The CEQ regulations also set forth
mandatory considerations in analyzing “significance” — i.e. significance criteria.’’

28 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348 (1989).

7 Id. at 349.

Y.

' 1d.

*% Id. (internal quotations omitted).

%3 40 CFR Parts 1500-1508.

40 CF.R. § 1500.2(b).

340 C.F.R. § 1502.16.

40 C.F.R. § 1502.16(a)-(b).

740 C.F.R. § 1508.27; see also Sierra Club v. U.S. Forest Serv., 843 F.3d 1190, 1193
(9th Cir. 1988) (stating that the CEQ regulations “outline factors that an agency must
consider in determining whether an action ‘significantly’ affects the environment”).
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The critical point for NMFS to understand is that the CEQ regulations require that
the agency consider in the EIS “whether the action threatens a violation of Federal, State,
or local law or requirements imposed for the protection of the environment.™® In
analyzing the effects “and their significance” pursuant to 40 C.F.R. § 1502.16, the agency
must discuss threatened violations of substantive environmental laws.*’

This analysis is even more important here, where NMFS is conducting the DEIS
for the explicit purposes of determining whether to issue ITAs pursuant to the MMPA.
An analysis of whether the proposed alternatives threaten violations of the MMPA is
therefore particularly relevant for the agency’s analysis and its final decision as well as
the public’s review of the information considered by the agency.

B. The DEIS Does Not Contain the Required Analysis of Compliance
with the “No Unmitigable Adverse Impact” Standard of the MMPA.

The analysis contained in the DEIS is critical, because, as NMFS states, it
“intends to use this EIS as the required NEPA documentation for the issuance of IHAs
for Arctic oil and gas exploration activities.”” NMFS reserves the right to “tier from this
EIS to support future Arctic MMPA oil and gas permit decisions if such activities fall
outside the scope of the EIS.”*' The alternatives include, for instance, as many as two
drilling programs in the Beaufort Sea and two drilling programs in the Chukchi Sea per
}/ear.42 Our understanding, based on NMFS’s statements in the DEIS, is that no further
NEPA review would be conducted by NMFS prior to issuing IHAs so long as the
proposed activities fall within the scope of the selected alternative. This EIS is therefore
likely to provide the only NEPA analysis performed by NMFES of impacts from a wide
range of industrial activity to bowhead whales and the subsistence hunt.

In the DEIS, NMFS ignores the substantive standards of the Marine Mammal
Protection Act and, instead, uses a confusing set of qualitative “impact levels.” We
have stated many times in the past that we oppose the use of narrative criteria such as
these, which do not reflect the mandatory, substantive standards of the MMPA. We
understand that NMFS and its staff are making best efforts to identify how best to
conduct their analysis under NEPA, but this has been a long-standing problem in which
AEWC has tried to work cooperatively with the agency. We are disappointed to once
again see narrative impact levels that do not bear any direct relation to the MMPA
standards, and we believe this approach to analyzing potential impacts represents a

%40 C.F.R. § 1508.27(b)(10); see also Ocean Advocates v. U.S. Army Corps. of Eng'rs,
361 F.3d 1108, 1125 (9th Cir. 2004).
39
Id.
‘O DEIS at ES-4.
" Jd. (emphasis added).
“ DEIS at ES-7.
“ DEIS at ES-15.
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significant weakness in the DEIS that may render the final decision arbitrary, capricious
and contrary to law,

The impact levels address intensity (i.e. whether a change in resource condition
and function is detectable), duration, geographic extent, and context (i.c. whether the
resource is protected by legislation and whether it fills a distinctive role in the
ecosystem).* The DEIS recognizes that the “terms used in the qualitative thresholds are
relative” and therefore “require[e] the analyst to make a judgment about where a
particular effect falls in the continuum from ‘negligible’ to ‘major.”™** The DEIS then
sets forth yet further qualitative definitions of negligible, minor, moderate and major
effects.*® For subsistence activities, NMFS provides further narrative explanation of the
effects ldc?vcls according to magnitude or intensity, duration, geographic extent and
context.

To be clear about our concerns, using these vague, relativistic, narrative
standards, NMFS concludes that all of the action alternatives are likely to cause negative
impacts to bowhead whales and the subsistence hunt. All of the action alternatives are
rated as having “negligible to moderate™ impacts to the subsistence hunt resulting from
disturbance of bowhead whales.*® Similarly, all of the action alternatives would involve
“moderate impacts” to bowhead whales. "’

We are gravely concerned about this analysis, because it appears from the text of
the DEIS that NMFS does not fully grasp the import of the MMPA standards and how
they are to be applied. For instance, in discussing the impact levels for effects on
subsistence, NMFS identifies duration as involving changes “in use patters for one year
or less” and geographic extent as effects “realized by a single community.™" The
implicit inference is that impacts that last less than a year or that impact only a single
community are less of a concern than longer duration. more wide spread disruption of
subsistence activities.

The MMPA standard, however, focuses on each individual harvest for each
season and does not allow NMFS to expand the geographic and temporal scope of its
analysis, which would tend to mask impacts to local communities over shorter durations
of time. The regulation defines an unmitigable adverse impact as one that is “likely to
reduce the availability of the species to a level insufficient for a harvest to meet
subsistence needs.”' As NMFS well knows, each individual community has different

“1d.

B DESI at ES-16.

% 1d.

Y7 DEIS at 4-174.

8 DEIS at ES-18.

Y 1d.

® DEIS at 4-174.
150 C.F.R. §216.103
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harvest patterns, and it is not always possible for a community to replace lost subsistence
foods. Each individual harvest, by species, by community and by season, is therefore of
the utmost importance for the health of the Inupiat people. In assessing whether the
proposed alternatives would comply with the MMPA standards, NMFS must analyze
impacts to each individual hunt to identify accurately the potential threats to each of our
individual communities.

We acknowledge that NMFS comes close to addressing the MMPA standard of
“no unmitigable adverse impact” but, in the end, the analysis falls short. In the DEIS,
NMES states that:

In consideration of the standard and additional mitigation measures,
seismic surveys, site clearance and high resolution shallow hazard
surveys, and exploratory drilling are not expected to disturb or disrupt
subsistence activities at a level that would make resources unavailable for
harvest or significantly alter the existing levels of harvest.”

We want to be very clear as to why this conclusion falls short of discussing
compliance with the MMPA standard for subsistence. First, NMFS has not proposed to
make a final decision on which additional mitigation measures would apply. The only
possible conclusion therefore is that the proposed alternatives may, in fact, cause impacts
to subsistence above and beyond those discussed in the conclusory passage above.
Moreover, this conclusion does not reflect the requisite regulatory standard, which
focuses on “a harvest” being sufficient to “meet subsistence needs.” Instead, NMFS’s
conclusion references “resources unavailable for harvest” without analyzing each
individual harvest. Moreover, it discusses “significantly alter[ing] the existing level of
harvest” which has no place in the analysis. NMFS must determine whether a harvest
will “meet subsistence needs.” The discussion on page 4-198 of the DEIS does not
reflect the plain language of the regulation, nor has NMFS reached an explicit
determination of whether the alternatives will comply with the MMPA standard.

Finally, we want to clarify one additional point. The MMPA standard is
mandatory. Before issuing [TAs, NMFS must find that the proposed activities “will not
have an unmitigable adverse impact™ on the availability of marine mammals for
subsistence uses.” Qualified statements that an activity “may not” have an impact “if”
certain additional mitigation measures are applied do not comply with the mandatory
standards of the MMPA. Throughout the conclusion of impacts to subsistence, NMI'S
repeatedly discusses the impacts using qualified language. The MMPA, however,
requires a specific finding that the proposed activities “will not™ have an adverse impact
to our subsistence practices. We ask that NMF'S faithfully implement the will of
Congress and disclose to us whether it has adequate information to reach these required
findings.

32 DESI at 4-198.
16 U.S.C. § 1371(a)(5)(A))(I), (D)()()-(11) (emphasis added).
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In sum, as you know, impacts to the bowhead whale subsistence hunt are the
primary concern of AEWC and its whaling captains. Congress granted our activities
heightened protections under the MMPA and conditioned the issuance of incidental take
authorization upon a showing that the proposed activities will not have an unmitigable
adverse impact on this nutritionally and culturally critical activity. Without analyzing
whether the proposed activities will comply with these important substantive standards,
NMEFS cannot make an informed decision among the alternatives. We therefore ask that
NMES revise the DEIS, include an explicit analysis of whether the alternatives will
comply with the “no unmitigable adverse impact standard™ and then publish that revised
analysis for a renewed round of public comment.

€. The DEIS Does Not Contain the Required Analysis of Compliance
with the “Negligible Impact” Standard of the MMPA.

AEWC is similarly concerned that NMFS has not included in the DEIS a
discussion and analysis of whether the proposed alternatives would comply with the
“negligible impact” standard of the MMPA.™ In particular, we ask that NMFS faithfully
adhere to its own regulations and determine in the DEIS whether the proposed
alternatives would cause impacts “that cannot be reasonably expected to, and is not
reasonably likely to adversely affect the species or stock through effects on annual rates
of recruitment or survival,””

Again, we offer excerpts from the DEIS to illustrate our concerns in this regard.
With respect to ship strikes, as an example, the DEIS acknowledges that the incidence of
strikes could rise with increasing vessel traffic.’® “Marine vessels could potentially strike
bowhead whales, causing either injury or death.”’ Despite the possibility of mortality or
serious injury, NMFS does not address the “negligible impact™ standard, and, in
particular, does not determine whether ship strikes could affect “annual rates of
recruitment or survival.” Furthermore, in the overall conclusion, NMI'S states that the
potential “long-term effects from repeated disturbance, displacement or habitat disruption
on an extremely long-lived species such as the bowhead whale are unknown.™® Iere
again, NMFS is proposing to authorize specific levels of industrial activity without
discussing the mandatory standards of the MMPA, and, moreover, it is clear from the
limited discussion in the DEIS that NMFS simply does not have data and information
adequate to do so. NMFS concludes that the affects to bowhead whales will be
“moderate,” but it has not assessed whether industrial activity will alfect annual rates of
survival or recruitment as required by its own regulations, thus these conclusions appear
unfounded.

16 U.S.C. § 1371(a)(S)(A)G)), (D)G)(D)-(IT)
> 50 C.F.R. § 216.103.

5 DEIS at 4-108.

T 1d.

8 DEIS at 4-110.
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We offer some suggestions in this regard that can help to move NMFS in the right
direction. First, we strongly encourage NMFS to consider basing its analysis on the
potential biological removal (PBR), a concept that we feel reflects the best scientific
information available and a concept that is defined within the MMPA. The term
“potential biological removal” is defined by Congress to mean “the maximum number of
animals, not including natural mortalities, that may be removed from a marine mammal
stock while allowing that stock to reach or maintain its optimum sustainable
population.”

In the FINAL programmatic environmental assessment (PEA) performed in 2006,
the Minerals Management Service used the “potential biological removal estimates and
determination of removal levels that would be “significant” to the population™ in
analyzing potential impacts to bowhead whales.®” MMS discussed the most recent stock
assessment performed by NMFS®', which defined the PBR for the western Arctic stock of
bowhead whales, which included information on the minimum population estimate, one-
half the maximum theoretical net productivity rate, and a recovery factor.®” Using these
figures, MMS determined that once the bowhead whale quota and natural mortality were
accounted for “removing more than 12 bowheads from this population stock would be
significant.”® We believe that this approach, using information from the stock
assessment, current subsistence harvest quotas, and natural mortality to assess potential
biological removal reflects the “best scientific evidence available.”®*

We therefore ask that NMFS respond specifically as to whether it considered
analyzing impacts to bowhead whales based upon potential biological removal, and, if so,
why it decided not to include such an analysis in the DEIS.

Second, we strongly encourage NMFS to quantify the number of bowhead whales
that will potentially be taken by the proposed activities, as is required by the MMPA and
its implementing regulations. We believe that NMFS must conduct an analysis of the
number of bowhead whales exposed to these sound levels to determine whether proposed
activities comply with the statutory requirement that industrial activities cause the
incidental take of only “small numbers” of marine mammals.”® NMFS has an obligation

¥33 U.S.C. § 1362(20).

% Minerals Management Service, Alaska OCS Region. FINAL Programmatic
Environmental Assessment — Arctic Ocean Quter Continental Shelf Seismic Surveys -
2006 at PEA-36 (June 20006) (OCS EIS/EA MMS 2006-038).

% Angliss and Outlaw, 2005.

52 PEA-36. We note that the current stock assessment for bowhead whales (Allen and
Angliss, 2009) also includes a calculation of PBR and is available on NMFS’ web site at
http://www.nmfs.NMFS.gov/pr/sars/species.htm (last viewed February 20, 2012).

% PEA-37.

%50 C.F.R. §216.102.

16 US.C. § 1371(a)(S)(A)(1), (D)(1).
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in reviewing requests for [HAs that it determine that “the number of marine mammals
taken by harassment will be small . . .”*® NMFS must therefore quantify the number of
marine mammals that could be taken by each of the alternatives, which, when combined
with an analysis of PBR, can help the agency to assess compliance with the “negligible
impact” standard of the MMPA. We therefore ask that NMFS respond specifically as to
why it did not quantify the numbers of marine mammals that could be taken incidentally
as a result of the alternatives set forth in the DEIS.

We also ask for clarification from NMFS for its decision to use 160dB re 1 pPa
rms for pulsed sounds as the threshold for Level B harassment given extensive scientific
evidence discussed by NMFS in the DEIS that deflection of migrating bowhead whales
occurs at much lower received sound levels.”” Additionally, we ask NMFS to respond to
the results of a recent study of the impacts of noise on Atlantic Right whales, which
found “a decrease in baseline concentrations of fGCs in right whales in association with
decreased overall noise levels (6 dB) and significant reductions in noise at all frequencies
between 50 and 150 Hz as a consequence of reduced large vessel traffic in the Bay of
Fundy following the events of 9/11/01.7 This study of another baleen whale that is
closely related to the bowhead whale supports traditional knowledge regarding the
skittishness and sensitivity of bowhead whales to noise and documents that these
reactions to noise are accompanied by a physiological stress response that could have
broader implications for repeated exposures to noise as contemplated in the DEIS.

Finally, we ask that NMFS make a more concerted effort to quantitatively predict
the number of ship strikes. A recent paper estimates that 2-3% of harvested bowhead
whales showed wounds or scars consistent with ship strikes.”” As the authors state, a
“robust program to mitigate [vessel strikes] requires quantitative estimates of vessel
strikes, how strike rates change over time, where strikes are most likely to occur, and the
options available for minimizing strike probabilities.”” The authors also noted that
potential mitigation measures may include the “excellent and effective example” of the
“time/space separation scheme of industry vessels, seismic operations, and whale hunting
activities in the U.S. Beaufort Sea set forth in the [CAA].™"" We therefore request that
NMFS undertake an effort to quantify past and current vessel activity in the Arctic, to
compare that information to known data on bowhead whales, and then to quantify
predicted impacts to bowhead whales from potential vessel strikes given the tremendous
increase in the level of activity proposed by the DEIS.

% 50 C.F.R. § 216.107

%7 See infira at pg 21.

o Rolland, R.M., et al. Evidence that ship noise increases stress in right whales. Proc. R.
Soc. B (2012) (doi:10.1098/rspb.2011.2429). Exhibit G.

% Reeves, Randall et al. Implications of Arctic industrial growth and strategies 10
mitigate future vessel and fishing gear impacts on bowhead whales. Marine Policy 36
(2012) 454-462. Exhibit H.

" Id. at 457.

"' Id. at 459.
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D. The DEIS Does Not Contain the Required Analysis of the “Other
Means of Effecting the Lease Practicable Impact on Such Species or
Stock.”

Finally, we are also concerned that the DEIS does not assess how offshore
operators are to effect “the least practicable adverse impact on such species or stock and
its habitat . . > We believe that this standard was intentionally designed by Congress to
require implementation of and to spur development of appropriate technology and
mitigation measures that can be implemented above and beyond those minimally
necessary to ensure negligible impacts to the species or stock.

As we have discussed already, we are very concerned that NMFS has deferred a
final decision on what specific mitigation measures will be required because this prevents
the agency from reaching concrete conclusions on compliance with the “no unmitigable
adverse impact” and the “negligible impacts™ standards of the MMPA. In addition,
however, NMFS has a duty under the MMPA to identify and impose mitigation measures
that will achieve the “least practicable impact™ on the species and its habitat.

We therefore strongly suggest to NMFS that it include in the DEIS an explicit
discussion of whether and to what extent the options available for mitigation comply with
the “lease practicable adverse impact™ standard. This is particularly important for the
“additional mitigation measures™ that NMFS has, to this point, deferred for future
consideration. By focusing its analysis on the requirements of MMPA, we believe that
NMES will recognize its obligation to make an upfront determination of whether these
additional mitigation measures are necessary to comply with the law.

IV.  NMFS Should Revise the Discussion of Mitigation Measures in the DEIS and
Select a Complete Suite of Applicable Mitigation Measures in the Record of
Decision.

We have already discussed this issue in some detail. so we will not belabor the
point. But, we strongly recommend to NMF'S that it revise the DEIS to include a more
complete description of the proposed mitigation measures, eliminate the concept of
“additional mitigation measures,” and then decide in the Record of Decision on a final
suite of applicable mitigation measures. After 20 years of experience designing effective
mitigation in partnership with industry, we have an intimate understanding of how to
design and implement such measures as well as a long history of working dircctly in our
local communities to identify what specific measures they require to protect their
subsistence activities. By holding out a broad range of potential measures without
suggesting a concrete way forward and a recommendation on a complete suite of
mitigation measures, NMFS has made this issue extremely confusing [or our
communities.

216 U.S.C. § 1371(a)(5)(A)(D)(II)(aa), (D)(ii)(I)
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These changes to the EIS are critical because the amount of activity authorized by
the proposed alternatives has the potential to rival the levels of impacts to bowhead
whales that have not been seen in the Arctic since the days of commercial whaling. In
order to counteract these significant impacts, detailed mitigation measures must be
imposed as part of each alternative. Deferring the selection of mitigation measures to a
later date, where the public may not be involved, fails to comport with NEPA’s
requirements.

In addition, we have concerns that the DEIS does not include a clear, up {ront
discussion of the significant scientific debate regarding the effectiveness of many
mitigation measures that are included in the DEIS and that have been previously used by
industry as a means of complying with the MMPA. As NMFS is well aware, this topic
has been discussed in great detail as part of the peer review process over the past several
years, with the peer review panel dedicating their time and energy to providing the
agency with clear and concise concerns over specific mitigation measures. We are
disappointed to see that none of this information has been set forth in the DEIS, and are
therefore very concerned that the agency could potentially make a final decision without
ensuring that its decision makers and the public are aware of this information.

Before detailing some of those concerns, we encourage NMFS to structure the
discussion in the DEIS to meet the minimum legal requirements of NEPA. The EIS must
“discuss mitigation measures, with ‘sufficient detail to ensure that environmental
consequences have been fairly evaluated.””” “An essential component of a reasonably
complete mitigation discussion is an assessment of whether the proposed mitigation
measures can be effective.””* In reviewing NEPA documents, courts require this level of
disclosure, because “without at least some evaluation of effectiveness,” the discussion of
mitigation measures is “useless” for “evaluating whether the anticipated environmental
impacts can be avoided.”” A “mere listing of mitigation measures is insufficient to
qualify as the reasoned discussion required by NEPA."®

In our review of the DEIS, we have been unable to locate any discussion of the
significant scientific debate as to whether many of the listed mitigation measures are
effective and to what degree. The DEIS includes a listing of the mitigation measures’’ -
both the standard measures and the additional measures — but we have been unable to
locate any analysis of whether those mitigation measures are effective. Similarly,

Appendix A includes a more robust description of the mitigation measures, but it also

3 South Fork Band Council of Western Shoshone v. U.S. Dept. of Interior, 588 I'.3d 718,
727 (9th Cir. 2009) (quoting Robertson, 490 U.S. at 352).

.

!/

"8 Northwest Indian Cemetery Protective Ass'n v. Peterson, 795 F.2d 688, 697 (9th Cir.
1986) rev'd on other grounds 485 U.S. 439 (1988).

"7 DEIS at 2-39-42.
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lacks the requisite discussion of whether these measure are effective.”® To remedy this
problem, we strongly encourage NMFS to include in either Chapter 3 or Chapter 4 a
separate section devoted exclusively to assessing whether and to what extent each
individual mitigation measure is effective at reducing impacts to marine mammals and
the subsistence hunt. NMFS should use these revised portions of the DEIS to discuss and
analyze compliance with the “least practicable adverse impact” standard of the MMPA.

Moreover, we are surprised and frankly disappointed to find that NMFS has not
included any discussion of the detailed written findings of the expert panel review
conducted in 2010 and 2011. We have attached those findings to our comments for your
review.” This dedicated team, including Harry Brower from the AEWC, as well as Dr.
Robert Suydam from the North Slope Borough Department of Wildlife Management, has
invested untold hours providing NMFS with written findings as a part of the peer review
process, and NMFS should explicitly incorporate that information into its analysis in the
DEIS. Indeed, the peer review panel even mentions specifically the EIS and the
relevance of their findings for the current analysis being performed by NMFS.

Without repeating that information, we do want to highlight the main points of
concern, which NMFS must address directly in the DEIS:

» Efficacy of single sound pressure level exclusion zones. The peer review
panel states that “a single sound source pressure level or other single descriptive
parameter is likely a poor predictor of the effects of introduced anthropogenic
sound on marine life.” The panel recommends that NMFS develop a
“soundscape” approach to management, and we understand that the NSB
Department of Wildlife suggested such an alternative, which was rejected by
NMFS. If NMFS moves forward with using simple measures, it recommended
that these measures “should be based on the more comprehensive ecosystem
assessments and they should be precautionary to compensate for remaining
uncertainty in potential effects.” % NMFS should clarify how these concerns are
reflected in the mitigation measures set forth in the DEIS and whether the
simple sound pressure level measures are precautionary as suggested by the
peer review panel.

7S DEIS at A-1-14.

" Expert Panel Review of Monitoring and Mitigation Protocols In A pplications for
Incidental Take Authorizations Related to Oil and Gas Exploration, Including Seismic
Surveys, In the Chukchi and Beaufort Sea, Anchorage, Alaska (March 22-26, 2010).
Exhibit I (2010 Peer Review Report).

Expert Panel Review of Monitoring Protocols in Applications for Incidental Harassment
Authorizations Related to Oil and Gas Exploration in the Chukchi and Beaufort Seas,
2011: Statoil and ION Geophysical, Anchorage, Alaska (March 9, 2011). Exhibit ]
(2011 Peer Review Report).

#2010 Peer Review Report at 4.
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Furthermore, we continue to be concerned about NMFES’s determination that the
threshold for Level B harassment for impulsed sounds (i.e. airgun noise) is set at
160 dB160 dB re 1 pParms.®' As the DEIS notes, Richardson (1999) suggests
that migrating bowhead whales start to show significant behavioral disturbance
from multiple pulses at received sound levels around 120 dB re 1 p Pa.”*
“Deflection might start as far as 35 km (21.7 mi) away and may persist 25 to 40
km (15.6 to 24.9) mi to as much as 40 to 50 km (24.9 to 31.1 mi) after passing
seismic-survey operations (Miller at al. 1999).”% Furthermore, the DEIS notes
that call “detection rates dropped rapidly when cumulative sound exposure
levels (CSELs) were greater than 125 dB re 1 pPa’s over 15 minutes.”

Given the best available scientific information, we ask that NMFS clarify why it
is using 160 dB160 dB re 1 pPa rms as the threshold for level B take. We are
also aware of the apparent differences in the reactions of feeding whales as
opposed to migrating whales, with feeding whales appearing to show more
tolerance to certain levels of noise associated with seismic operations. We also
ask for clarification on whether exposure of feeding whales to sounds up to 160
dB160 dB re 1 pPa rms could cause adverse effects, and, if so, why the
threshold for level B harassment is not lower.

Finally, we ask that NMFS consider implementing mitigation measures
designed to avoid exposing migrating bowhead whales to received sound levels
of 120dB or greater given the best available science, which demonstrates that
such noise levels cause behavioral changes in bowhead whales. We also ask
that NMFS respond explicitly to our request on this issue.

> Aerial surveys. As the peer review panel noted in the 2010 report, with “some
aerial survey capacity, mitigating impacts in areas beyond the view of vessel-
based marine mammal observers (i.c., the visual far field) will be essentially
impossible.”® Moreover, the panel “concluded that aerial surveys should not
be categorically excluded as a research and monitoring tool in the Chukchi
Sea.”®® The DEIS, however, does not list acrial surveys as a standard or
additional mitigation measure for either the Beaufort or Chukchi Sea. We fail
to see any reasonable scientific basis to excluded entircly acrial surveys as a
means of collecting information for purposes of implementing mitigation
measures and assessing levels of take. We ask that NMFS include aerial
surveys as a possible mitigation measure along with a discussion of the peer
review panel’s concerns regarding this issue.

81 See, e.g., DEIS at 4-89 (citing 70 Fed. Reg. 1871 (January 11, 2005)).
2 DEIS at 4-99.

81,

“1d.

8

8 1d.
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» Marine Mammal Observers (i.e. Protected Species Observers). The peer
review panel has consistently raised concerns about the efficacy of near-field
monitoring, which we share.®” We know based on our traditional knowledge
that it can be very difficult to identify marine mammals in adverse weather and
sea conditions and, in particular, in darkness. The peer review panel also noted
that night-vision binoculars and infrared devices should not be considered
reliable until they have been tested under appropriate conditions and fully
evaluated.*® NMFS must discuss to what extent visual monitoring is effective
as a means of triggering mitigation measures, and, if so, how specifically visual
monitoring can be structured or supplemented with acoustic monitoring to
improve performance. We also note that NMFS should clearly analyze whether
poor visibility restrictions are appropriate and whether those restrictions are
necessary to comply with the “least practicable impact™ standard of the MMPA.

» Ramp Up Procedures. The peer review panel expressed similar concerns
about “one of the most common industry assumptions pertaining to mitigation
that animals near a sound source will move away as received sound levels
increase or are ‘ramped up.””® The panel noted that little peer reviewed data
exists in support of this Ercsumption and that scientists disagree as to the utility
of ramp up procedures.”’ NMFS should disclose in the EIS uncertainties as to
the efficacy of ramp up procedures and then discuss and analyze how that
uncertainty relates to an estimate of impacts to marine mammals and, in
particular, bowhead whales.

The local community and the scientific community have documented their
concerns about the efficacy of mitigation measures. This EIS is an important opportunity
for NMFS to engage this issue and to assess the efficacy of these proposed measures with
the full input of the scientific community before making a decision on overall levels of
industrial activity in the Beaufort and Chukchi Seas. For these reasons, we strongly
recommend that NMFS amend the DEIS to include such an analysis, which can then be
subject to further public review and input pursuant to a renewed public comment period.

Y. NMFS Must Consider Whether Expanded Deferral Arcas Would Benefit
Marine Mammals and Serve the Purposes of the Marine Mammal Protection
Act.

We were disappointed to see that NMFS refused to consider permanent deferral
areas in conjunction with considering the approval of overall levels of oil and gas

87 This is consistent with previous scientific rescarch as well. See, e.g., Richardson and
Green, 1995.

882010 Peer Review Panel at 7.

Sl

Y 1d.
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activities in the Beaufort and Chukchi Seas. As you know, we have advocated, as have
other community interests, for a more complete and thorough analysis of permanent
deferral areas to protect subsistence use areas and important habitat for bowhead whales.
We have made this request to both NMFS and BOEM, and, to date, we still feel that
neither of these agencies has conducted an adequate analysis of this issue.

We were particularly disappointed because in the DEIS NMFS states that the
“appropriate mechanism for considering exclusion of areas from leasing is when BOEM
requests public comments on its Five Year OCS Leasing Plan and later when considering
lease sales as described as (sic) the leasing stage of the OCS Lands Act.””' In fact,
however, BOEM recently released a draft Environmental Impact Statement for the Five-
Year Plan in which it refused to consider additional deferral areas.”” In that EIS, BOEM
eliminated additional deferrals from further analysis, just as NMFS has done here, stating
that it would consider the issue further as part of lease sale decisions.” Because BOEM
was a cooperating agency in the preparation of the DEIS, we assume that this was an
oversight on the part of NMFS, but we ask that the DEIS clarify that BOEM has already
refused to consider expanded deferral areas in the EIS for the Five-Year Plan.

Compounding this problem is the fact that BOEM has also refused to consider
larger permanent deferral areas as part of the lease sale stage. During the planning
process for Lease Sale 193, the North Slope Borough suggested that it was appropriate to
defer from leasing larger portions of the Chukchi and Beaufort Sea planning areas.”’
BOEM, however, again stated that these issues should be considered during preparation
of the Five-Year Plan. But, as just discussed, when we submitted our concerns about
deferral during the Five-Year Plan process, BOEM again pushed off consideration of this
issue until the lease sale stage.

Finally, we question the agency’s conclusion that “there is no mechanism in
Section 101(a)(5) to preemptively close an area to all oil and gas activily.”g’ Nor is there
a mechanism to preemptively approve oil and gas activity, which is exactly what NMFES
proposes to do as a part of this EIS. But, that does not prohibit NMI'S from considering a
permanent deferral as an alternative and from assessing whether a permanent deferral is
necessary to adhere to the standards of the MMPA given the agency’s concurrent

decision to preemptively approve specific levels of industrial activity, levels which may

°' DEIS at 2-44.

%2 U.S. Dept. of the Interior, Bureau of Ocean Energy Management. Quter Continental
Shelf Oil and Gas Leasing Program: 2012-2017, Drafi Programmatic nvironmental
Impact Statement (November, 2011) (OCS EIS/EA BOEM 2011-001).

* Five-Year Plan EIS at 2-8.

MUs. Department of the Interior, Minerals Management Service, Alaska OCS Region,
Chukchi Sea Planning Area Oil and Gas Lease Sale 193 and Seismic Surveying Activities
in the Chukchi Sea, Final Environmental Impact Statement (May 2007) (OCS EIS/EA
MMS 2007-026) at 11-4.

> DEIS at 2-44.
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go far above and beyond anything we have ever seen in the Arctic. By foreclosing a
consideration of deferral areas, along with a failure to assess compliance with the
substantive MMPA standards, NMFS is excluding from analysis important considerations
that are highly relevant to the ultimate decision as to what level of activity should take
place in the Beaufort and Chukchi Seas.

Finally, we ask that NMFS consider specific deferral areas. In particular, the
community of Nuigsut has long asked federal agencies to create a deferral area in the 20
miles to the east of Cross Island. This area holds special importance for bowhead whale
hunters and the whales.

VI.  The Consideration of Cumulative Impacts in the DEIS is Inadequate.

AEWC remains gravely concerned about the long-term cumulative impacts to the
bowhead whale and its habitat, particularly given the levels of industrial activity
proposed in the action alternatives set forth in the DEIS. We again ask that NMFS
conduct a more thorough analysis of cumulative impacts to the bowhead whale and its
habitat, as well as the cumulative impacts to subsistence activities from the project
alternatives.

We appreciate NMFS’s recognition that offshore activities in Canadian and Russian
waters contribute to cumulative impacts to migratory species.”® However, the list of past,
present, and reasonably foreseeable activities considered in the DEIS needs to be updated
to include the following activities: past activities in the Arctic for which NMFS has
issued [HAs; commercial shipping and potential deep water port construction; production
of offshore oil and gas resources or production related activities; and commercial fishing.

» The list of activities that have occurred and are likely to occur in the Beaufort Sea
and the Chukchi Sea should include all past activities for which NMFS has issued
IHAs. For example, the discussion of scientific research fails to include the work
done by USGS to establish the United State’s territorial sea boundary and the
discussion of industrial type activities fails to include proposals to lay cable for
high speed internet services. AEWC’s commissioners have listened to proposals
from these types of operators and it is important that these projects are included
within the consideration of cumulative impacts.

» Commercial shipping lanes and the increased presence of large commercial
vessels needs to be addressed in the cumulative impacts analysis. It is not
sufficient to address marine transportation primarily related to existing and
proposed activities along the North Slope, as NMFS has done in the DEIS.

% DEIS at 4-438.
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» Deep water port construction by the military or otherwise is also increasingly
likely in the near future.”” This likelihood needs to be explored in the DEIS and
included in the analysis of impacts.

» The DEIS needs to clearly contemplate the impacts from the production of oil and
gas resources in the Beaufort Sea and the Chukchi Sea since it is entirely possible
that production related activities could occur in the next five years.

» The expansion of commercial fishing into the Arctic is another topic that needs to
be addressed in the DEIS.

The DEIS is lacking in its disclosure of the overall, cumulative impacts to different
resources. Using ocean noise as an example, the DEIS fails to disclose, let alone map out
or explain, the overall level of noise that can be anticipated under the project alternatives.
The DEIS states that:

Exposures to potentially injurious cumulative sound levels might also
occur with higher likelihood in the Beaufort as marine mammals could be
exposed to noise from more than one seismic survey within relatively
short time periods. The potential for this type of cumulative effect is not
presently accounted for by current NMFS criteria for auditory system
injury that are based on per-pulse rms sound levels.”®

How can NMFS and BOEM even begin to purport to analyze the cumulative impacts
from increased ocean noise if no mechanism for even measuring the auditory system
impacts from multiple operators? As highlighted earlier in these comments, NMFS needs
to quantify the number of marine mammals, such as the bowhead whales, that it expects
to be taken each year. Building on that analysis of the direct effects of the project, NMFS
needs to do the same thing for the impacts from all activities under review and provide an
overall quantification. This is critical to the agency ensuring that its approval of IHAs
for offshore oil and gas activities will comport with the MMPA.

This information is also necessary for the analysis of cumulative impacts to
subsistence, which is also currently lacking in a true quantification of impacts. For
example, with 5-6 seismic operations and two exploratory drilling programs in the same
year in the Chukchi Sea what are the sound radii for each of these operations, how far
might bowhead whales deflect from each operation, and what are the consequences for
subsistence hunting? It is these types of questions that remain unanswered by the DEIS.

& Lowther, Arctic Deep Water Port, Alaska Business Monthly (Jan., 2012) (available at:
http://www.akbizmag.com/Alaska-Business-Monthly/January-2012/Arctic-Deep-Water-
Port/)

% DEIS at 4-470.
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Conclusion & Recommended Path Forward

We recommend against NMFS taking action at this time until a revised DEIS is
released that addresses the concerns of the local community and includes a fully
developed analysis of compliance with MMPS standards. In the alternative, we ask for a
combination of: Alternative 2 with additional mitigation measures, the expanded time-
area closures from Alternative 4, and use of the alternative technologies included in
Alternative 5; or implementation of a CAA alternative as discussed in these comments.

NMFS’s limited resources would best be invested in developing a more
defensible long-term management approach for the Arctic that adheres to the best
available science and the applicable legal requirements. In particular, as discussed above,
we strongly encourage the agency to consider an alternative based on the CAA, and we
are fully prepared to dedicate our resources to collaborating in that process. Before
NMEFS takes a final action approving an alternative setting the overall levels of oil and
gas activity in the Arctic, it must have before it critical information on necessary
protections for the bowhead whale and its habitat that includes a discussion of deferral
areas, necessary mitigation measures, cumulative impacts and a thorough analysis of
compliance with the substantive MMPA standards that protect the bowhead whale and
our subsistence traditions. The current DEIS is lacking this information and thus,
insufficient to support NMFS’s decision making.

Sincerely,

Mr. Johnny Aiken
Executive Director
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COOPERATIVE AGREEMENT
between the
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
and the :
ALASKA ESKIMO WHALING COMMISSION

as amended
2008
1. PURPOSES
The purposes of this agreement are to protect the bowhead whale and the Eskimo culture,
to promote scientific investigation of the bowhead whale, and to effectuate the other purposes of
the Marine Mémmal Protection Act, the Whaling Convention Act, and the Endangered Species
Act as these acts relate to aboriginal subsistence.whalin’g.
. In order to achieve these purposes, this agreement provides for:

(a) Cooperation between members of the Alaska Eskimo Whaling Commission
(AEWC) and the National Oceanic and Atmospheric Administration (N OAA). in
management Qf the bowhead whale hunt through 2012; and

(b) an exclusive enforcement mechanism that shall apply during the term of this
agreement to any violation by whaling captains (or their crews) who are registered
members of the AEWC of any provisions of the Marine Mammal Protection Act,
the Endangered Species Act, or the Whaling Convention Act,l és these acts may
relate to aboriginal subsistence whaling; of the International Convention for the
Regulation of Whaling, 1946; of reghlations of the International Whaling

Commission; of the AEWC Management Plan; or of this agreement.

2. RESPONSIBILITIES

NOAA has primary responsibility within the United States Government for management
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and enforcement of programs concerning bowhead whales. The AEWC is an association
governing Alaskan Eskimo whalers who hunt for bowhead whales. The AEWC adopted a
Management Plan on March 4, 1981, to govern hunting for bowhead whales by Alaskan
Eskimos. The AEWC and NOAA have cooperatively managed the bowhead hunts since 1981.
Under this Cooperative Agreement, the AEWC will, in continued cooperation with NOAA,
‘manage the bowhead whale hunts through 2012. The authority and responsibilities of the
AEWC are contained in and limited by this agreement and the Management Plan, as amended
from time to time, to the extent the Management Plan is not inconsistent with this égreement. If
the AEWC fails to carry out its enforcement responsibilities or meet fhe conditions of this
agreement or of the Management Plan, as amended from time to time, NOAA may assert its
federal management and enforcemént authority and will regulate the bowhead whale hunt in a
manner consistent with federal law, this agreement, and the Management Plan to the extent
necessary to carry out the responsibilities that are not carried out by the AEWC. Such assertion
of federal authority will be preceded by notice to the AEWC of intent to regulate the bowhead
whale hunt to the extent necessary to carry out those responsibilities and conditions, and will not
be effected until the AEWC or its members have been given an opportunity to present their
views on the need for such assertion in a public forum: provided, however, that in cases where
NOAA determines that irreparable harm to the bowhead whale resource might‘result, the |
assertion of federal authority may be effected immediately after notice, in which cases the public

forum on the need for such assertion will be conducted as soon as practicable thereafter.

3. INSPECTION AND REPORTING

NOAA personnel shall monitor the hunt and the AEWC shall assist such personnel with
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such monitoring. The AEWC shall report to NOAA regarding the number of strikes and

landings. The AEWC shall also inform all whaling captains who are engaged in whaling

activities of the number of whales struck or landed at all times. On the first of each month
during the spring and fall whaling seasons, the AEWC shall inform NOAA of the number of
bowhead whales struck during the previous month. The AEWC shall also provide a report to

NOAA within 30 days after the conclusion of the spring hunt, and within 30 days after the fall

hunt but no later than March 31, containing th least the following information:

(D | The date and exact, to the extent practicable, location of strike for each whale
struck or landed, including, at a minimum, the estimated distance and bearing
from the village or whaling camp;

) The length (as measured from the point of the upper jaw to the notch between the
tail flukes) and the sex of the whales landed;

3) The length and sex of a fetus, if present, in a landed whale; and

@ An explanation of circumstances assbciated with the striking of any whale not
landed, and an estimate of whether a harpoon or bomb emplacement caused &
wound which might be fatal to the animal (e.g., the harpoon entered a major organ

of the body cavity and the bomb exploded).

NOAA shall provide technical assistance in collection of the above information. The
AEWC shall assist appropriate persons in collection of specimens from landed whales. The
AEWC shall encourage whaling captains to make such specimens available to researchers upon
written request to the AEWC. NOAA personnel cooperating with the AEWC shall work closely

with the AEWC Commissioner in each whaling village to facilitate the accurate monitoring of
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the hunt.

4. MANAGEMENT

(1)

@
3

4)

No more than seventy-five (75) bowhead whalés shall be struck in 2008. The
AEWC and NOAA shall determine the total number of bowhead whales that may
be struck in each year from 2009 through 2012, and any applicable number of
bowhead whales that may be landed, through annual negotiations during the first
quarter of the year for which the quota is applicable: provided, however, that the
Under Secretary or his des‘ignee may, in consultation with the AEWC, reconsider
and revise the term of this paragraph if he deems it necessary on the basis of

public comments received pursuant to the Federal Register notice of the

allocations.

Registered whaling captains shall hunt under the provisions of the AEWC
Management Plan, and will use all practical means to improve hunting efficiency.
The AEWC shall determine the allocation of these permitted strikeé among the
whaling villages.

The AEWC Managemenf Plan will provide that the meat and edible products of
bowhead whales taken in the subsistence hunt must be used exclusively for native

consumption and may not be sold or offered for sale.

5. ENFORCEMENT

1)

The AEWC agrees that registered whaling captains may be subject to civil

 monetary assessments for whales struck over the annual strike limit as set forth in

this Agreement and whales landed over any landing limit that is prescribed in this

4
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3)

agreement and the Management Plan as they may be amended from time to time.
The AEWC will collect the assessments from the whaling captains. In the event
of a dispute between NOAA and the AEWC over the number of whales landed or
struck or the amount of the‘assessment, or other factual matters, NOAA will
consult with the AEWC about the matter. If the dispute cannot be resolved, it will
be referred to an administrative law judge for determination under a trial-type

administrative proceeding of the facts and the amount of assessment. The

- procedures contained in 15 CFR sections 904.200-904.273 will control these

proceedings. The decision of the administrative law judge may be appealed to the
Administrator of NOAA. Whaling captains may also be liable for civil

assessments for other violations of the Management Plan as determined by the

AEWC or by an administrative law judge under the procedures described above.

In consideration of the AEWC’s agreement hereunder, the Government of the
United States agrees that the enforcement procedure described in paragraph (1) of
this section shall be the exclusive enforcement mechanism that shall apply during
the term of this agreement to any \}iolation by whaling captains or their crew who
are registered members of the AEWC of any provisions of the Marine Mammal

Protection Act, the Endangered Species Act, or the Whaling Convention Act, as

these Acts may relate to aboriginal subsistence whaling; of the International

Convention for the Regulation of Whaling, 1946; of any regulations of the
International Whaling Commission; of the Management Plan; or of this
agreement.

The AEWC shall maintain a list containing the names of all registered whaling
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captains and shall make this list available to NOAA upon request.

6.  AUTHORITIES

This Cooperative Agreement is concluded under the authorities governing management
of living marine resources, including but not limited to the Marine Mammal Protection Act of

1972 and the Whaling Convention Act of 1949.
7. DURATION
This Agreement will become effective upon the signature of the approving officials of

both the AEWC and NOAA, and will remain in effect through March 31, 2012.

8. CONSULTATION

NOAA and the AEWC shall consult during the operation of this Agreement concerning
the matters addressed herein as well as all other matters related to bowhead whales which either
_ party believes are suitable for such consultation. Specifically, NOAA shall consult with the
AEWC on any action undertaken or any action proposed to be undertaken by any agency or
department of the Federal Government that may affect the bowhead whale and/or subsistence
whaling and shall use its best efforts to have such agency or department participate in such

consultation with the AEWC.

9. LIMITATION OF USE

- Nothing in the Agreement shall be construed to support or contradict the position of

either‘party regarding the jurisdiction of the International Convention for the Regulation of
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‘Whaling, 1946, or the Whaling Convention Act of 1949 with respect to aboriginal subsistence

whaling by Alaskan Eskimos.

10.  AMENDMENT

This Agreement may be amended from time to time by mutual written consent of the
parties. Such amendments may be approved, on behalf of NOAA, by the United States

Commissioner to the International Whaling Commission, or his designee.

Dated: %\LL 3, 2007 Dated: APR €1 2008

74@/»% B/w:w/) Q

Harry K “Brower, Jr. ger
Chairman, Alaska Eskimo Act g Asswtant Administrator for Fisheries
Whaling Commission
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AMENDMENT
to the
COOPERATIVE AGREEMENT
‘between the
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
and the
ALASKA ESKIMO WHALING COMMISSION

The Alaska Eskimo Whaling Commission (AEWC) and the National Oceanic and
Atmospheric Administration (NOAA) hereby agree to amend their Cooperative
Agreement as follows:

Article 4, Paragraph (1) is amended to read as follows:

“No more than 75 bowhead whales shall be struck in 2009. The AEWC and
NOAA shall determine the total number of bowhead whales that may be struck in 2010,
and any applicable number of bowhead whales that may be landed, through annual
negotiations prior to the year for which the quota is applicable. Provided, however, that
the Under Secretary may, in consultation with the AEWC, reconsider and revise the
terms of this paragraph if he deems it necessary on the basis of public comments received.
pursuant to the Federal Register notice of the allocations.”

Wty rnrtt S %%7

Harry K Brower; Jr. James
Chairman, Alaska Eskimo Acti Ass t Admlnlstrator for Fisheries

Whaling Commission

Date: /=20 —07 Date: /08 : 2(/09
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PO. Box 570 e Barrow, Alaska 99723
(907) 852-2392 ¢ Fax: (907) 852-2303 e Toll Free: 1-800-478-2392

March 31, 2011

James F. Bennett

Chief, Branch of Environmental Assessment

Bureau of Ocean Energy Management, Regulation and Enforcement
381 Elden Street, Mail Stop 4042

Herndon, Virginia 20170-4817

Submitted electronically at http://ocsSyeareis.anl.gov.

Re:  Scoping Comments on BOEMRE’s Programmatic Environmental Impact
Statement for the Proposed 2012-2017 Outer Continental Shelf Oil and Gas
Leasing Program. 76 Fed. Reg. 376 (January 4, 2011)

Dear Mr. Bennett:

Thank you for the opportunity to comment on the Bureau of Ocean Energy, Management,
Regulation and Enforcement’s (BOEMRE) notice of scoping for the Programmatic
Environmental Impact Statement (PEIS) for the Proposed 2012-2017 Outer Continental Shelf
(OCS) Oil and Gas Leasing Program.! These comments are submitted on behalf of the Alaska
Eskimo Whaling Commission (AEWC). AEWC represents the eleven bowhead whale
subsistence hunting villages of Barrow, Nuigsut, Kaktovik, Pt. Hope, Wainright, Kivalina,
Wales, Savoonga, Gambell, Little Diomede, and Pt. Lay. AEWC’s members include whaling
captains and communities along the North Slope of Alaska who are dependent upon the bowhead
whale and other marine species in the Beaufort and Chukchi Seas for our subsistence lifestyles.
Our people depend upon the resources of the Arctic Ocean for the continuation of their ancient
traditions as well as their physical, mental and spiritual health.

For many years, AEWC has worked cooperatively with the responsible federal agencies
as well as numerous oil companies in an effort to prevent conflicts between offshore activities in
the Arctic and the Congressionally protected subsistence activities of AEWC’s members and

! Notice of Scoping Meetings on the Environmental Impact Statement (EIS) for the Proposed
2012-2017 Outer Continental Shelf (OCS) Oil and Gas Leasing Program. 76 Fed. Reg. 376, 377
(Jan. 4, 2011).
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their communities. AEWC co-manages the bowhead whale, our most important subsistence
resource, pursuant to a cooperative agreement with the National Oceanic Atmospheric
Administration (NOAA). For many years, we have entered into the annual Conflict Avoidance
Agreement (CAA) with oil companies, which spells out concrete measures to prevent conflicts
between offshore activities and the subsistence hunt.

The AEWC therefore has many years of experience in seeking to balance offshore
activities with the interests of the local impacted community. For decades, we have attempted to
work with both NOAA and BOEMRE (formerly MMS) to ensure that federal agencies give
voice to and protect the interests of the local Inupiat communities who stand to lose the most
from poorly regulated industrial activity. Our concerns are well documented, and many years
before the disaster in the Gulf of Mexico, we expressed our concerns that federal agencies were
making their decisions based on inadequate information on environmental impacts and
unjustifiable assumptions about oil spill risk while at the same time falling far behind
international standards set by countries like Norway. It unfortunately took the Macondo incident
for these issues to be brought to the national spotlight; however, we now implore the federal
government to provide concrete answers to the many questions surrounding offshore activities in
the Arctic before authorizing any additional lease sales.

At the outset, AEWC would like to thank Secretary of the Interior Ken Salazar for his
decision “to proceed cautiously on the Outer Continental Shelf and to review safety and
environmental issues associated with offshore drilling” by postponing the original public scoping
process for the PEIS and the 2012-2017 OCS Oil and Gas Leasing Program.”> The Secretary’s
decision to spend additional time considering the future of the OCS leasing program and
strengthening environmental review procedures was more than warranted. The Deepwater
Horizon, considered the “worst environmental disaster America has ever faced,” cast significant
doubt upon the efficacy of the Department of the Interior’s (DOI) environmental review
procedures for oil and gas leasing under the Outer Continental Shelf Lands Act (OCSLA) and
the National Environmental Policy Act NEPA). DOI simply cannot continue with its business-
as-usual approach to conducting environmental analyses and proposing future leasing programs.
We also applaud the Secretary’s commitment to collaborating with other federal agencies like
NOAA and the United States Geological Service.

Instead of reversing position and deciding to offer additional leases in the Arctic, we
strongly urge the Secretary and BOEMRE to use the next five-year period to develop and
implement a comprehensive management plan for the Arctic in partnership with AEWC, other
stakeholders, NOAA, and other federal agencies. That management plan should take a proactive
approach to establishing clear protections and regulations for habitat and natural resource

2 U.S. Dept. of Interior Press Release: Interior Extends Opportunity for Public Input on
Environmental Analysis of 2012-2017 Oil and Gas Leasing Program (June 30, 2010), available
at http://www.doi.gov/news/pressreleases/Interior-Extends-Opportunity-for-Public-Input-on-
Environmental-Analysis-of-2012-2017-Oil-and-Gas-Leasing-Program.cfm.

? National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling. Deep
Water: The Gulf Oil Disaster and the Future of Offshore Drilling — Report to the President at 173
(Jan. 2011) (citing President Obama’s June 15, 2010 address).
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functions while planning for development and promoting regionally appropriate technologies. A
comprehensive management plan can then guide BOEMRE’s implementation of its authority
under OCSLA within the Arctic region, as well as NOAA’s regulatory functions under the
Marine Mammal Protection Act.

The pieces are coming together for BOEMRE, NOAA and the federal government to
develop a comprehensive management plan that can address the uncertainty experienced by both
industry and the local impacted community over the last several years. Under the leadership of
the National Ocean Council, the federal government is moving forward with marine spatial
planning, and the Interagency Ocean Policy Task Force identified the Arctic as one of the key
priority areas of focus. At the same time, as discussed below, we are beginning to develop the
science needed to put together a comprehensive picture of the Arctic ecosystem; however, those
efforts need more time to produce results before the federal government issues more leases in the
Arctic.

In crafting a management plan for the Arctic, we ask that BOEMRE consider emulating
Norway's proactive approach to offshore oil and gas development, which provides for significant
habitat protection while promoting offshore oil and gas development. To help guide the
development of resource use in the Barents Sea, Norway issued a management plan with the
purpose “to provide a framework for the sustainable use of natural resources and goods derived
from the Barents Sea and the sea areas off the Lofoten Islands . . . and at the same time maintain
the structure, functioning and productivity of the ecosystems of the area.” Norway’s plan
establishes an ecosystem-based management approach that takes into account pressures on
habitat’ and includes management objectives targeted at maintaining habitat diversity and
protecting habitat for vulnerable species.’

Both OCSLA and the MMPA similarly authorize and require BOEMRE and NOAA to
manage offshore development to ensure the protection of the environment and, more specifically,
our traditional subsistence resources. Until this point in time, however, BOEMRE and NOAA
have been exercising those authorities on a piece meal basis in response to industry requests for
site-specific proposals without having comprehensive and proactive habitat protections in place,
which causes our whaling captains grave concerns over issues like baseline science, cumulative
impacts, oil spill response capabilities and the impacts of underwater noise on bowhead whale
behavior. In the absence of a science-based management plan, these individual decisions
threaten to impose unforeseen and unknown impacts on our subsistence resources and therefore
our local communities, which are risks that our people should not be forced to bear given the
potentially catastrophic consequences.

* The Royal Norwegian Ministry of the Environment, Report No. 8 to the Storting (2005-2006):
Integrated Management of the Marine Environment of the Barents Sea and the Sea Areas off the
Lofoten Islands at 7 (Mar. 31, 2006), available at http://www.regjeringen.no/en/dep/md/Selected-
topics/hav--og-vannforvaltning/integrated-management-of-the-barents-sea.html?id=87148.

> Id. at 93-94.

®Id. at 98-99.

o}
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The local impacted communities on the North Slope and our whaling captains have been
participating and helping in these processes, and we intend to commit as much of our resources
as we can to these collaborative, science-based efforts. But we need the federal government to
allow us the time necessary to develop the science and formulate a science-based management
plan for the Arctic. The comprehensive management plan should include a proactive approach
to habitat protection for our subsistence resources as well as a focus on development and oil spill
response technologies that are appropriate in a region that is very sensitive ecologically and far
removed from onshore infrastructure.

[t is our hope that a comprehensive management plan will protect our subsistence
livelihood and way of life for our future generations, while at the same time providing
opportunities to meet the energy demands of our Nation. Those laudable goals are within reach,
but the federal government must assist in that process by creating the time needed to do the job
right.

As BOEMRE considers the comments submitted during this scoping process, the agency
should be guided by the Secretary’s commitment to “ensuring protection of the environment,
using the best science, and engaging in an open and transparent process.”’ The AEWC and the
local communities have for years been calling on the federal government to do just this — adhere
to the best available science with full community input while also incorporating the many lessons
to be learned from our traditional knowledge.

We are hopeful that the government will now continue to take the time needed to learn
from the many mistakes that lead up to the Deepwater Horizon incident. We were encouraged
when BOEMRE relied upon environmental and scientific concerns in making the prudent
decision to remove the Beaufort and Chukchi Seas from further leasing consideration in the
2007-2012 revised five-year leasing plan.® Specifically, the Secretary determined that OCSLA’s
balancing factors warranted removing remaining lease sales in the Beaufort and Chukchi Seas, in
part, because “the estimated potential oil and gas discoveries from additional leasing in these
areas [do not] outweigh the potential environmental damage (including to subsistence resources)
and potential adverse impacts to the coastal zone.”’

In reaching this decision, the Secretary considered, in particular, “issues related to spill
response in Arctic conditions . .. .”'"" He noted the need to review information from studies
underway by BOEMRE, the U.S. Coast Guard, the U.S. Geological Service, and other entities,
which will discuss “the detection and removal of spilled oil.”'" This information is critical in

7U.S. Dept. of Interior Press Release: Interior Extends Opportunity for Public Input on
Environmental Analysis of 2012-2017 Oil and Gas Leasing Program (June 30, 2010), available
at http://www.doi.gov/news/pressreleases/Interior-Extends-Opportunity-for-Public-Input-on-
Environmental-Analysis-of-2012-2017-0Oil-and-Gas-Leasing-Program.cfm.

® BOEMRE Revised Program Outer Continental Shelf Oil and Gas Leasing Program, 2007-2012
at 9 (Dec. 2010), available at http://www.boemre.gov/5-year/PDFs/RP.pdf.

? Id. at 9.

1d. at 9.

" 1d. at 10,
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determining whether, where and how offshore oil and gas activities can and should move
forward in an area that has, since time immemorial, been used primarily by local subsistence
communities.

Additionally, the Oil Spill Commission Report recently called for significant regulatory
overhaul of BOEMRE’s oil spill analyses and environmental reviews, stating that the agency
must “create a rigorous, transparent, and meaningful oil spill risk analysis and planning process
for the development and implementation of better oil spill response.”'* In short, both the
Secretary and the Oil Spill Commission have already recognized that the federal government
simply does not have enough information, technology or regulatory infrastructure to move
forward with additional leasing activities in the Arctic at this time.

These concerns were compounded by the findings that the Beaufort and Chukchi Seas are
among the OCS planning areas experiencing the most significant effects of climate change.”® In
particular, the Secretary noted that the “potential effects of the proposed action on Arctic
resources should be considered in light of the potential effects of climate change on the same
resources.”’® Sea ice in the Arctic provides important habitat “essential for the flourishing and
survival of marine animals and the traditional subsistence life style.”'> Climate change threatens
not only the resources of the Arctic but also our subsistence practices, and we greatly appreciate
the Secretary’s recognition of these threats to our local culture and communities.

In the few months that have passed since the Secretary’s December 2010 decision, the
federal government has not obtained any new or additional information that could alter his
determination that additional lease sale activity is unwarranted in the Arctic at this time.
BOEMRE should therefore exclude the Beaufort and Chukchi Seas from further leasing
consideration during the 2012-2017 leasing plan.

Moreover, as the Secretary noted in his December 2010 decision, the oil industry has
many existing leases that have yet to be explored. Indeed, as of March 1, 2011, there were 670
active leases in Alaska OCS region totaling more than 1.5 million hectares.'® At this time, the
federal government should be focused on the existing leases, working with the local impacted
communities and the oil industry to determine whether, where and how exploration should move
forward while ensuring the legally required protections for our subsistence activities and
resources. Now is not the time for additional lease sale activity in the migratory corridor for the
bowhead whale.

I. The Beaufort and Chukchi Seas Should Be Excluded From The Five-Year Leasing
Program.

12 Deepwater Horizon Commission Report at 266.

1> Revised Leasing Program 2007-2012 at 41.

M d

15 77

' BOEMRE, Alaska OCS Region. Spreadsheet of Active Leases, available at
http://alaska.boemre.gov/lease/hlease/LeasingTables/detailed active leases.pdf.
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The Outer Continental Shelf Lands Act (OCSLA) requires the Secretary of the Interior to
comply with a four-step process before developing offshore oil wells on the outer continental
shelf (OCS)." The first step requires the Secretary to prepare a five-year plan for proposed
leases that includes “a schedule of proposed lease sales indicating, as precisely as possible, the
size, timing, and location of leasing activity which he determines will best meet national energy
needs for the five-year period following its approval or reapproval.”18

When preparing the five-year leasing program, the Secretary must consider four
overarching principles.'® First, the Secretary must examine the “economic, social, and
environmental” value of resources along the OCS and the potential impact of oil leasing on
resources and the environment.”® Second, the Secretary must base the “timing and location” of
oil and gas activities on several factors, including, the “geographical, geological, and ecological
characteristics” and the “environmental sensitivity and marine productivity” of the OCS.*!

Third, the Secretary must also balance “the potential for environmental damage . . . discovery of

oil and gas . . . and adverse impact on the coastal zone.”** Fourth, the Secretary must receive fair
market value for the leases.”> Moreover, the Secretary must comply with the requirements of the
National Environmental Policy Act when preparing the five-year leasing program.*

In crafting the next five-year leasing program, BOEMRE will select certain areas to
consider for potential oil and gas leasing during 2012-2017. In deciding which areas to include
within the program, OCSLA requires BOEMRE to consider a variety of environmental factors
and to balance these considerations against the potential for oil and gas discovery.”> Areas that
the agency does not identify and analyze within the five-year leasing program are off limits from
leasing, exploration, or development during the later stages of the OCSLA process.

The Beaufort and Chukchi Seas should be excluded from the five-year leasing plan
because the environmental risks associated with offshore oil and gas exploration and
development far outweigh the potential for oil and gas discovery,™ as found by the Secretary in
his prior 2010 decision.”” The Beaufort and Chukchi Seas are fragile Arctic ecosystems that are
“highly sensitive” particularly given the effects of climate change.?® These Arctic seas provide
habitat to an abundance of marine life, including whales, birds, and over 98 species of fish. As
noted by the Secretary in his prior decision:

17 Center for Biological Diversity v. U.S. Dept. of Int., 563 F.3d 466, 473 (D.C. Cir. 2009)
(internal citation omitted).

843 U.S.C. § 1344(a).

¥ 1d

2014 at § 1344(a)(1)

2L Id at § 1344(a)(2).

22 1d at § 1344(a)(3).

3 Id. at § 1344(a)(4).

2 1d at § 1344(b)(3).

2 Id. at § 1344(a).

6 See 43 U.S.C. § 1344(a).

2T Revised Leasing Program 2007-2012 at 9.
2 1d. at 10.
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The presence of sea ice and landfast ice in the marine environment of the Arctic
and near Arctic creates a productive marine-ice biome essential for the flourishing
and survival of marine animals and the traditional subsistence life style. These
environments provide hunting, resting and birthing platforms along the ice-water
interface, generate local upwelling responsible for high productivity in polynyas
and release large quantities of algae growing beneath the ice surface into the food
chain at melt.”

Similarly, the President’s Oil Spill Commission also emphasized the rich diversity of the
Arctic in urging that government move cautiously in this area. “The marine mammals in the
Chukchi and Beaufort are among the most diverse in the world, including seals, cetaceans,
whales, walruses, and bears.”*"

Native villages subsist on many of these species, most importantly bowhead whales,
which are “of high importance due to the[ir] nutritional and cultural role . . . to coastal Alaska
Natives . . . [and] their role in the marine ecosystem.”3 ' The marine resources of the Arctic
provide the very foundation of the Inupiat culture, identity and non-cash economy. Any threat to
the health of the Arctic resources also threatens directly the continued existence of our people
and our ancient traditions and culture. This is precisely why our elders formed the AEWC to
advocate for the protection of the bowhead whale and its habitat.

The resources of the Arctic that support our people are also uniquely susceptible to the
potential impacts of an oil spill. As the Secretary stated when he deferred further leasing in
December of 2010, “[a]rctic species with limited access to open (ice-free) water are considered
highly susceptible based on perceived risks associated with these species’ inability to avoid
extended contact with spilled oil in a confined marine environment.” Many, if not all, of the
existing leases in the Arctic are located within the migration corridor of the bowhead whale in
both the Beaufort and Chukchi Seas. A major spill in the migration corridor during the spring or
fall migration could have catastrophic effects not only for the bowhead whale but also for our
people, who depend upon the whale for up to 50% or more of the annual diet each and every
year.

Recognizing the serious environmental risks, BOEMRE excluded these areas from
additional leasing consideration under the revised five-year leasing program for 2007-2012.” In
doing so, the Secretary stated:

0 Id. at 40-41.

3% Deepwater Horizon Commission Report at 303.

3! Alaska Department of Fish and Game, et al. Satellite Tracking of Western Arctic Bowhead
Whales at 1 (July 2010).

32 Revised Leasing Program 2007-2012 at 43.

P Id. at 9.
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I do not believe that the estimated potential oil and gas discoveries from additional
leasing in these areas outweigh the potential environmental damage (including to
subsistence resources) and potential adverse impacts to the coastal zone.**

Because these major concerns that influenced the Secretary’s decision to exclude the
Beaufort and Chukchi Seas from the 2007-2012 leasing program still exist, the agency should
continue to keep these areas off limits in the 2012-2017 program. During this time period,
BOEMRE should be collaborating with other federal agencies, the AEWC and the local
communities in the creation of regionally-appropriate development strategies and technologies
that will enable us to address current oil spill response gaps while taking a proactive approach to
habitat protection for our subsistence resources. This will also provide time for promising
scientific research efforts to mature to a point at which they can be relied upon to inform federal
decision-making.

A. Oil Spills And Response Capabilities

When preparing the five-year leasing program, BOEMRE must consider the potential
impacts of catastrophic oil spills from offshore oil exploration because these spills pose a real
and significant threat to the aquatic and coastal ecosystems in the Arctic as well as the
subsistence activities of our local communities.®> In December 2010, the Secretary found that
the “need for additional information about oil spill risks and response capabilities” contributed to
the Secretary’s decision to close the Beaufort and Chukchi Seas to additional leasing under the
revised 2007-2012 leasing plan.>® Because this information is still unavailable, and in light of
more recent information that highlights the existing data gaps on oil spill response capability and
the potential impacts of a major oil spill in the Arctic, BOEMRE should exclude these seas from
consideration in the 2012-2017 leasing program.

Our whaling captains spend extended periods of time in the Beaufort and Chukchi Seas
each and every year during a wide range of seasonal conditions, and our people have
accumulated thousands of years of traditional knowledge regarding ice conditions, wind and
weather patterns, and animal behavior. We cannot emphasize enough how important it is for the
federal government to recognize the tremendous challenges presented by the harsh conditions of
the Arctic. It would be pure folly to assume that the oil industry will have “routine” or “normal”
conditions in which to operate. Indeed, the Chukchi Sea is typically covered in ice for almost six
months out of the year and is free of snow only for a brief period during the summer months.”’
If nothing else, our traditional knowledge tells us that the Arctic is extremely unpredictable and
often presents very harsh climactic conditions, including fierce winds and storms, longs periods
of ice, snow, and seasonal darkness, remoteness, and low temperatures. Climate change is
causing even more unpredictable events, including stronger wind events and storms, heavier seas
and uncharacteristic ice conditions. These icy conditions would make an oil spill response

.

3 See 43 U.S.C. § 1344(a)(1).

3% Revised Leasing Program 2007-2012 at 15.

37 BOEMRE, Chukchi Sea Planning Area, Oil and Gas Lease Sale 193 in the Chukchi Sea,
Alaska: Draft Supplemental Environmental Impact Statement at 32 (Sept. 2010).
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operation extremely challenging for many reasons, not the least of which is that ice poses a
significant impediment for oil spill response vessels. As our whaling captains can tell you, the
oil spill response personnel may be asked to work in the most hostile conditions one could
imagine.

These factors all significantly increase the potential for an oil spill and would
simultaneously frustrate response efforts. We are slowly starting to see the federal government
come to grips with the undeniable reality that oil and gas exploration and development are risky,
unpredictable endeavors that have always been accompanied by unexpected accidents. We can
no longer assume that a major blowout simply will not occur. The recent events from the
Deepwater Horizon have forever changed our collective mindset — we must accept responsibility
for our actions, and we must acknowledge the possibility that offshore oil and gas activities may
result in a major blowout and oil spill.

With respect to Lease Sale 193 in the Chukchi, BOEMRE recently announced that it
would prepare a supplemental environmental impact statement to update its spill risk assessment
to account for a very large oil spill (VLOS). Although we do not yet know the parameters of this
assessment, the federal government is moving in the right direction, rethinking past errors and
conducting new analyses of the potential consequences of much larger spill events. AEWC
looks forward to participating in that process and providing input on the details of the
forthcoming analysis. In the context of the five-year plan, BOEMRE must also acknowledge, at
this stage, that additional leasing could result in additional very large oil spills.

The risks of a major spill are compounded by the fact that the federal government and the
oil industry have no proven means of responding to a major oil spill in the harsh, broken-ice
conditions of the Arctic and lack critical infrastructure. In the Final Environmental Impact
Statement for the previous five-year leasing plan, MMS recognized that “[t]here has been little
experience with under-ice or broken-ice oil spills, and there is little evidence to suggest that the
capability exists currently to successfully clean up a spill of this type [] in a timely manner, a
cause of great concern among local residents.”® The BP Oil Commission also noted that oil
spilled off of Alaska is “likely to degrade more slowly than that found in the Gulf of Mexico
because of lower water temperatures” and that “serious questions remain about how to access
spilled oil when the area is iced over or in seasonal slushy conditions.”’

More recently, an oil spill in Norway in February of this year once again highlighted that
icy conditions frustrate oil spill responses and make clean up difficult.”’ Indeed, an official from
the Norwegian Coastal Administration (NCA) told a reporter, “[t]here is less experience with oil
spills in arctic regions,” and that “[t]he NCA is working with the oil industry to develop

3% Minerals Management Services Five-Year OCS Leasing Program: 2007-2012 Final
Environmental Impact Statement Vol. I, at IV-236.

%9 Deepwater Horizon Commission Report at 302.

Y See, e.g., Wall Street Journal, Norway, Sweden Work to Contain Oil Spill (Feb. 18, 2011),

available at
http://online.wsj.com/article/SB10001424052748704900004576151873845397148.html.
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technological solutions for equipment that can clean up oil in ice.”*' As these and other
examples illustrate the oil and gas industry and governments in Arctic areas are far from
employing oil spill response measures that are known to be effective in Arctic conditions.

These examples reinforce the concerns expressed by NOAA in their comments on the
Draft Proposed Outer Continental Shelf Oil and Gas Leasing Program for 2010-2015. At that
time, Under Secretary Lubchenko recommended against any further leasing in the Arctic, placing
a special emphasis on the planning areas of Alaska and expressing concern over the “challenges
of removing oil from solid, broken and shorefast ice.”* NOAA stated that MMS had “greatly
understated” the unique risks and challenges posed by Arctic conditions.”

Moreover, the U.S. Coast Guard lacks critical infrastructure in the region. Retired Coast
Guard Admiral Thad Allen recently noted that the North Slope does not have any infrastructure
to support large-scale response operations and that the Coast Guard icebreaker fleet is inadequate
given the current condition of the three vessels and limited funding from Congress.** In no
uncertain terms, the federal government is simply unprepared to respond to a major oil spill in
the Arctic.

We are particularly concerned about the ability of the federal government and industry to
drill a same season relief well. After the Deepwater Horizon blowout, it took months for BP to
drill a relief well and bring the blowout at the Macondo well under control.*’ In the Arctic, the
open water season can be very short depending on weather and ice conditions. In the event of a
blowout in the middle or end of the open water season, it would be extremely challenging to
complete a same season relief well before fall and winter ice forced the back-up drill rig and its
crew to move off site. As an example, evidence suggests that industry cannot drill a same season
relief well in the deep water of the Beaufort Sea.* In the event of an uncontrolled blowout, a
spill could continue unabated throughout the entire winter until icy conditions subsided in the

41 Fjord Shipping Fleet Information Portal, Update: Clean-Up After Oil Spill in Norway (Feb.
22,2011), available at
http://www fjordshipping.info/index.php?option=com_content&view=article&id=124:clean-up-
after-oil-spill-off-norway-&catid=86:environment&Itemid=82.
%2 National Ocean and Atmospheric Administration, Comments on the Draft Proposed Outer
%ontinental Shelf Oil and Gas Leasing Program for 2010-2015 (Sept. 9, 2009).

Id. at 6.
# Ret. Coast Guard Admiral Thad Allen, Written Comments to the House Committee on
Transportation and Infrastructure (February 10, 2011).
3 The BP spill took 152 days for the well to be permanently sealed. Deepwater Horizon
Commission Report at 169.
1 See, e. g, Wild Well Control, Inc., Same Season Relief Well Capability Review at 22 (March
2010), available at https://www.neb-one.gc.ca/ll-
eng/livelink.exe/fetch/2000/90463/589151/594086/594088/600443/609664/C-05-6D -
_Appendix B Same Season_Relief Well Capability Review -
_A1S2V9_.pdf?nodeid=609515& vernum=0 (concluding that “[a] relief well will take longer to
drill than the original well and in the deepwater Beaufort Sea, cannot be drilled in the same
drilling season™).
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spring or summer, causing unimaginable damage. Unless and until BOEMRE and the federal
government can prove that it, and not the oil companies, can conduct oil spill response and clean-
up efforts in Arctic waters in the same season as a blowout, no further leasing should be allowed
to proceed in the Arctic.

In addition to the potential for a spill and the tremendous gaps in oil spill response
capabilities, BOEMRE must also weigh the catastrophic damage that could result from a major
oil spill. As we have argued many times in the past, BOEMRE does not have enough
information about the impacts from oil spills on sensitive Arctic ecosystems and species to
proceed responsibly in the region. As BOEMRE recognized in its Draft Supplemental EIS on
Lease Sale 193 in the Chukchi Sea, the agency is uncertain about the impacts of a large oil spill
on bowhead whales and other species.*” Without information such as this, the agency cannot
sufﬁcienglgy analyze and balance these impacts with energy development needs as required under
OCSLA.

Even the minimal information available to BOEMRE in the Lease Sale 193 DSEIS
demonstrates the tremendous risks. BOEMRE, for instance, previously admitted that a
catastrophic oil spill could result in extirpation of species.** The extirpation of Arctic species,
the collapse of fishing stocks, and the destruction of other subsistence resources would threaten
the continued existence of the subsistence lifestyles that our people have engaged in since time
immemorial. BOEMRE acknowledged the social problems that an oil spill would cause for
subsistence communities:

For a large oil spill, noticeable disruption in excess of two years could occur from
the oil spill and clean-up activities. The effects of this disruption would last
beyond the period of clean up and would represent a chronic disruption of social
organization, cultural values, and institutional organization. The effects would
have a tendency to displace existing social patterns.’

The conclusions of the LS 193 analysis are telling in this instance and should weigh against any
further leasing in the Arctic at this time.

Moreover, even if and when the federal government develops adequate oil spill response
capabilities, a potential spill will still present serious risks to the environment and the Inupiat
people. BOEMRE and the federal government should therefore be developing contingency plans
to assist the local community in the event of a catastrophic event. As an example, AEWC has
included in the CAA an Oil Spill Mitigation Agreement, which provides some financial
assistance for local communities in the event of a spill. The federal government should develop
similar contingency plans that address the economic, social and cultural impacts of a major spill.

7 Lease Sale 193 DSEIS Appendix A, 1502.22 Analysis at 103.
8 See 43 U.S.C. § 1344(a)(3).

¥ Lease Sale 193 DSEIS Appendix A, 1502.22 Analysis at 2.
30 ease Sale 193 DSEIS at 23.
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In plain and simple terms, a large oil spill could “displace existing social pattems.”51

That means our local culture, our traditions, and our subsistence lifestyle. We ask that the
government balance the potential displacement of our indigenous culture against the nation’s
demand for oil in excluding the Beaufort and Chukchi Seas from the 2012-2017 OCS program.

B. Bowhead Whales

In weighing the environmental impacts of potential leasing within the Beaufort and
Chukchi areas, BOEMRE must consider and use the most up to date information on bowhead
whale migration, behavior and response to industrial activities. Bowhead whales, a species
protected under the Endangered Species Act, are “critical to the nutritional and cultural health of
indigenous people of Alaska, Russia, and Canada for at least the last 2000 years.”?

As AEWC has stated for many years, we are particularly concerned about the potential
cumulative impacts to bowhead whales of offshore oil and gas activities, in conjunction with
climate change, oil and gas activities in state waters, oil and gas activities in foreign countries
including Canada and Russia, and shipping. As NOAA stated in 2009, there “is a potential for
significant cumulative effects to the Western Arctic stock of bowhead whales from development
in water off Alaska.”> The concern, which BOEMRE has failed to grapple with, is that
activities in Alaska waters “would potentially subject [bowhead] whales to repeated exposure to
seismic (airgun) noise over a significant portion of their range; from the Canadian MacKenzie
delta, through the U.S. Beaufort and Chukchi Seas, and into the Bering Sea.”* NOAA called for
the development of an “acoustic integration model to consider multiple exposures over space and
time” and further stated that it was premature to conclude that seismic work would not have
population-level effects without a comprehensive assessment.”

Over the last several years, government and industry-funded research have both provided
new data regarding bowhead whale habitat and the potential impacts to bowhead whales from
industrial activity. This process demonstrates that the scientific community, working in
conjunction with our whaling captains and their traditional knowledge, can develop reliable data
that can be used to answer some of these questions. Before leasing additional areas of the Arctic,
BOEMRE should use this next five-year cycle to aggressively fund and ramp up the productive
research that has been taking place in recent years. As an example, a recent cumulative effects
workshop has been making progress on developing methodologies for assessing multiple
exposures to underwater noise associated with oil and gas activities. This type of promising
scientific work is currently moving forward and should be supported by BOEMRE during this
next five-year planning cycle.

514
32 Quakenbush et. al., Fall and Winter Movements of Bowhead Whales (Balaena mysticetus) in
the Chukchi Sea and Within a Potential Petroleum Development 63 Arctic (3) at 1 (Sept. 2010).
3 NOAA Comments on 2010-2015 DPP at 9.

54 1

5514
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In making its decision on the current five-year plan, BOEMRE must account for and
consider additional recent scientific developments, which underscore the potential impacts to
bowhead whales from the existing leases. BOEMRE and its agency partners have funded much
of this work.

In particular, BOEMRE has been funding a bowhead whale tagging study in cooperation
with the Alaska Department of Game and Fish, which has been carried out in conjunction with
the North Slope Borough Department of Wildlife and our whaling captains.’ % This remarkable
data set provides the most up to date information on bowhead whale use of the Chukchi Sea,
which was previously one of the more significant data gaps. The study demonstrates that a large
majority of bowhead whales migrate directly through the Lease Sale 193 area in the Chukchi Sea
every fall, and the authors conclude that the “greatest potential for anthropogenic disturbances
from industrial activities is near Point Barrow in September and October and in the Lease Area
in September.”’ This information is relevant in assessing the potential impacts of an oil spill in
the Chukchi Sea, and it also relates to the potential impacts from routine industrial operations,
including underwater noise associated with drilling, icebreaking and seismic, as well as potential
impacts from water and air discharges. Prior to the tagging study, bowhead whale use of the
Chukchi Sea was a significant unknown variable, and we now have concrete data demonstrating
that the Lease Sale 193 areas lies in the middle of the bowhead whale migratory corridor.

The National Marine Fisheries Service (NMFS) also recently published important
findings documenting that the Beaufort, and in particular Camden Bay, provides important
feeding and resting habitat for migrating bowhead whales, including mothers and calves. NMFS
noted recent observations of bowhead whales feeding “almost continuously in the waters near
Barrow” during summer months, including “large number of feeding whales east of Point
Barrow, later in August into September.”*® NMFS also reinforced the importance of the Camden
Bay area, in particular, where the oil industry currently holds numerous leases. Mothers and
calves use this area in early September until at least early October, and the data indicated that
“most of the adults as well as subadults had been feeding.””” “In summary, the best available
information indicates that the area near Camden Bay is an area of special significance to
bowhead whales.”®’

Finally, industry has been collecting relevant data regarding the potential impacts of
industrial activity on bowhead whale behavior and habitat uses. In particular, recent acoustic
monitoring in the Beaufort Sea demonstrates that “seismic surveys lead to a significant decrease
in the call detection rates of bowhead whales.”®" We are still working to understand the

3¢ Alaska Department of Fish and Game, et al. Satellite Tracking of Western Arctic Bowhead
Whales at 1 (July 2010).

T Id. at 57.

5% National Marine Fisheries Service Biological Opinion for certain Oil and Gas Exploration
Activities in the U.S. Beaufort and Chukchi Seas, Alaska for 2010 at 20 (July 2010).

¥ Id. at 23.

“Id. at 24.

o Funk, D.W., et al., Joint Monitoring Program in the Chukchi and Beaufort Seas, Open Water
Seasons, 2006-2008, LGL Alaska Report P1050-2, Draft Final Report, Prepared for Shell
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biological significance of masking during the fall migration, but these conclusions reinforce our
concerns and the concerns of NOAA regarding the potential for cumulative impacts resulting
from multiple exposures to seismic and other sources of underwater noise during the bowhead
whale migration.

C. Missing Baseline Information

AEWC has repeatedly emphasized that the agency is missing too much information about
the environmental baseline of the Beaufort and Chukchi Seas to adequately analyze the
environmental impacts from oil and gas leasing on these areas.* Indeed, the Secretary removed
the Beaufort and Chukchi Seas from further leasing in the 2007-2012 revised program because
he found that the lack of information and uncertainties surrounding the Arctic environment were
too great to proceed. In doing so, he explained that “[t]hese uncertainties indicate that a better
informed and cautious approach to additional Arctic leasing is needed in order to properly
balance the potential for environmental damage and the potential adverse impact on the coastal
zone against the potential for oil and gas discoveries.”®

Again in the Lease Sale 193 context, BOEMRE admitted that it is missing hundreds of
pieces of information about the environmental baseline and impacts of oil activities in the
Chukchi Sea. Indeed, the District Court of Alaska cited the hundreds of examples of missing
information about species and impacts upon them when it remanded the agency’s environmental
impact statement for Lease Sale 193 in the Chukchi Sea.*”

The five-year plan stage is when BOEMRE is supposed to weigh the environmental
impacts of oil and gas activities in different regions in the country against the need for these
resources. Without even basic information about the baseline in the Beaufort and Chukchi Seas
and what the impacts of oil and gas activities may be there, BOEMRE cannot adequately analyze
the numerous environmental factors required under OCSLA, including the area’s environmental
sensitivity and marine productivity.65 AEWC is not saying that offshore oil and gas activities
can never occur in the Arctic, only that the relevant information should be gathered over the next
five years or more, so BOEMRE can make an informed decision. AEWC is optimistic that this

Offshore, Inc. and Other Industry Contributors, and National Marine Fisheries Service and U.S.
Fish and Wildlife Service at 9-53 (March 2010), available at http://www-
static.shell.com/static/usa/downloads/2010/alaska/report 2006-

2008 jmp_comprehensive report draft final.pdf.

62 See, e. g, AEWC Comments on BOEMRE’s Supplemental Draft Environmental Impact
Statement for Lease Sale 193 (Nov. 2010).

% Revised Leasing Program 2007-2012 at 16.

% Native Village of Point Hope v. Salazar, 730 F. Supp. 2d 1009, 1018 (D. Alaska 2010) (D.
Alaska 2010).

% See, e.g., 43 U.S.C. § 1344(a)(2)(G).
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research will be performed over the upcoming years, as evidenced by the numerous scientific
initiatives currently in place.

In sum, we strongly support the Secretary’s prior decision to focus first on the
development of additional baseline data in the Beaufort and Chukchi Seas before moving
forward with additional lease sales in the area. In the short time since the Secretary’s
announcement in 2010, none of the significant uncertainties have been resolved. We recommend
that BOEMRE allow the scientific community adequate time to develop the necessary baseline
data, and much of that work is moving forward. Instead of opening more areas of the Arctic to
leasing for industrial activity, BOEMRE should be aggressively funding the baseline research
needed on habitat use to make well-informed decisions after the next five-year planning cycle.

I1. Additional Deferment Areas are Necessary In the Beaufort and Chukchi Seas.

In the event that BOEMRE decides to include the Beaufort and Chukchi Seas within the
2012-2017 leasing program, the agency should designate deferment areas to protect bowhead
whales and other subsistence resources. In the previous five-year leasing program, BOEMRE
included a 25-mile buffer area along the coastline in the Chukchi Sea and two deferment areas
for subsistence whaling in the Beaufort Sea. ® BOEMRE should retain these previous
deferments and expand them to additional areas that emerging scientific information and
traditional knowledge show are inappropriate for oil and gas exploration.

AEWC is grateful to BOEMRE for deferring oil and gas activities in two traditional
subsistence hunting areas in the original 2007-2012 leasing program. At that time, BOEMRE
acknowledged that despite the protection that these areas provided, subsistence hunting would
still be vulnerable to adverse impacts from oil and gas activities outside of the deferment areas.”’

Rather than protecting just a few traditional harvest areas, if BOEMRE will not defer
offshore oil and gas activities in the Arctic entirely, then substantial deferment areas must be
created to protect our communities and the ocean resources upon which they depend. The five-
year planning process is the appropriate time to identify and include deferment areas from further
consideration. If BOEMRE waits until the lease sale stage to identify these areas, as MMS did in
the past, the public and the agency will have to address these deferment areas on a piece-meal
basis, resulting in a more time-consuming and arduous process than it would at this point in
OCSLA’s planning process.

Additionally, AEWC would like to highlight that the previous five-year leasing program
estimated the same net economic benefits for the alternative with deferment areas than the

5 MMS, Proposed Final Program Outer Continental Shelf Oil and Gas Leasing Program 2007-
2012 at 4 (April 2007).

61 Proposed Leasing Program 2007-2012 at 22 (“Subsistence hunting and the hunted animals
would remain susceptible to effects from an oil spill or other discharges that affect water and/or
air quality occurring in blocks outside the deferral areas™).
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alternative without.’® In light of the strong environmental benefits that would flow from
additional deferment areas without corresponding losses to economic productivity, BOEMRE’s
decision to include deferment areas is environmentally and economically prudent. Thus, AEWC
requests that BOEMRE include the following specific deferment areas and that the agency
consult with NOAA to determine additional areas for deferment.®”

A. Camden Bay

Camden Bay is one of the most important subsistence hunting grounds for our
community, as each season whaling crews from Nuigsut base their operations out of Cross Island
and crews from Kaktovik on Barter Island hunt for the bowhead whale in and around Camden
Bay. As new studies have documented, Camden Bay provides crucial habitat for bowhead
whales, particularly mothers and calves, which has been and would be adversely affected by oil
and gas activities. We have expressed our concern for many years that BOEMRE moved
forward with leasing in Camden Bay without recognizing the unique and important habitat that
this area provides to bowhead whales every year during their annual migration. With numerous
existing leases and extensive industrial activity already taking place in this very sensitive area,
BOEMRE should defer this area from any further leasing.

Over the last decade or more, we have been emphasizing the traditional knowledge of our
whaling captains regarding the importance of Camden Bay for feeding and resting during the fall
migration. For many years, BOEMRE (formerly MMS) and other federal agencies discounted
our concerns and questioned whether bowhead whales feed in the Beaufort during the fall. After
BOEMRE leased this area to the oil companies and approved seismic activity, industry
monitoring indeed confirmed the data from our whaling captains that, in fact, Camden Bay does
provide critical feeding and resting habitat during the fall migration. Despite these lessons,
BOEMRE approved drilling in Camden Bay in 2010, concluding that Camden Bay did not
provide uniquely important habitat for bowhead whales.

By now, however, there can no longer be any debate about the importance of this habitat.
In NMFS’ most recent biological opinion concerning the impacts of oil and gas activities, the
agency found that:

the best available information indicates that the area near Camden Bay is an area of
special significance to bowhead whales. Large numbers of whales have been
documented feeding in the area in multiple years and females and calves have been

68 Revised Leasing Program 2007-2012 at 39, 45 (valuing the net benefits of production for both
alternatives at $6.58 billion)

%9 See Deepwater Horizon Commission Report at 264 (stating “NOAA should provide comments
and recommendations concerning specific geographic areas that should be excluded from the
leasing program or treated in a specific manner due to their ecological sensitivity or for other
reasons relevant to NOAA’s ocean and coastal science expertise”).
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documented using the area in approximately the same proportions as they exist in the
population (Koski and Miller, 2009). Feeding aggregations of whales may be expected to
occur in the area, especially just to the west, the southwest and the northwest of the ice
gouge survey sites.

In light of the sensitivities of these areas, NMFS concluded that oil and gas activities are “likely
to adversely affect these whales due to vessel operations, noise from marine geophysical
(seismic) exploration, and aircraft traffic.””"

Our concerns over the impacts to bowheads in Camden Bay are reinforced by the
experiences of our whaling captains during prior drilling operations in the area. Drilling ships
and icebreakers caused significant deflection of bowhead whales from the Camden Bay area
during operations in the 1980s and 1990s, interfering with the subsistence hunt and causing
unknown impacts on the whales themselves. We have attached for BOEMRE’s review a
summary of key research on impacts to bowhead whales due to offshore oil and gas activities
during the fall open water season in the Beaufort Sea during this time frame.’

AEWC, the oil industry, and NOAA have been working to address potential conflicts
during exploratory drilling through the Conflict Avoidance Agreement as well as Incidental
Harassment Authorizations, which have included time and place restrictions to protect the
subsistence hunt at Cross Island. Nonetheless, AEWC and its whaling captains are still very
concerned about whether and how production and development could take place in Camden Bay
without interfering with the hunt and altering bowhead use of this important habitat.

Based on these concerns, AEWC strongly opposes any further leasing in the Camden Bay
area in conjunction with the next five-year plan. BOEMRE must first work with AEWC and its
whaling captains, in conjunction with NOAA, to determine how to protect the subsistence hunt
and the bowhead whale population from the impacts of exploration, production and development
before offering any additional areas in the vicinity of Camden Bay for further leasing.

B. Chukchi Sea Migratory Habitat

As discussed above, we are just now identifying when and how bowhead whales use the
Chukchi Sea during their fall migration, while at the same time there are numerous unexplored
leases that lie directly in the migratory corridor. Moreover, the Chukchi Sea presents unique
challenges because of its isolation from on-shore support and the challenging ice, weather and
sea conditions. If BOEMRE decides to consider additional areas in the Arctic for leasing,
AEWC requests that the agency consider as an alternative deferring areas in the Chukchi that
have been identified as lying within the bowhead whale migratory corridor.

"ONMFS 2010 OCS Exploration BiOp at 24.

"INMFS 2010 OCS Exploration BiOp at 79.

72 Alaska Eskimo Whaling Commission, Summary of Key Research on Bowhead Whale Impacts
Due to Offshore Oil and Gas Activity During the Beaufort Sea Fall Open Water Season.
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Again, we are just now learning the full extent of how bowhead whales use this area
during their semi-annual migration. We now know that they, in fact, heavily use the Lease Sale
193 area, but we still have no idea how industrial activity in this area will impact bowhead
whales during their fall migration. There are approximately 2.7 million acres of existing leases
in the Chukchi, which are far in excess of what BOEMRE can effectively manage given the
existing gaps in baseline data and our understanding of the potential cumulative impacts to
bowhead whales. Any further leasing in this area should be deferred until the science can catch
up with the federal government’s questionable prior decision to lease this area in the absence of
critical scientific information.

Additionally, AEWC supports the retention of the 25-mile buffer area along the Chukchi
Sea coastline, as a minimum, to protect the spring polyna and hunting areas for subsistence
villages. This buffer is important and does not present serious economic or energy development
issues, as AEWC pointed out in its comments on the previous five-year program, because
industry has not expressed previous interest in this near-shore area.”” This buffer is important,
but it should be expanded to protect the sensitive species of the Hannah Shoal through the next
five years of climactic change that will occur in the Chukchi.

C. Community-based alternatives

AEWC further requests that BOEMRE work with our whaling captains and the
communities along the North Slope to develop deferment areas that fully protect the needs of
subsistence hunters and local communities. AEWC and local communities have frequently
commented on and suggested deferment areas at both the five-year planning and lease sale stage.
BOEMRE has recognized these suggestions and included Barrow and Kaktovik as deferment
areas at the lease sale stage, and should continue to work closely with these community members
to further develop and execute additional community-based alternatives. As we have stated for
several years, the existing deferment areas are inadequate to protect the subsistence activities of
our whaling captains.

These concerns are pressing, because our communities are being forced to adapt to a
warming climate and changes in sea ice by altering the timing and location of their subsistence
activities. Wainright, for instance, landed a whale for the first time during the fall season last
year. There are similar stories from other locations on the North Slope that relate not only to
whaling but also the other subsistence activities that define our culture and people. BOEMRE
should engage with each community to seek input on appropriate deferral areas, and these efforts
must be designed to incorporate the traditional knowledge of our whaling captains through an
open, collaborative process, as opposed to simply one-off public meetings scheduled in the
middle of the winter that get cancelled due to bad weather, as happened with the scoping
meetings.

Rather than waiting until the lease sale stage, AEWC requests that BOEMRE consult
with communities to identify and include deferment areas now. This should be used to develop

3 AEWC Comments on Proposed Program OCS Leasing Program: 2007-2012 at 4-5 (Nov. 22,
2006).
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alternatives for the 2012-2017 leasing program that the local community may be able to support.
AEWC strongly recommends that this process be coordinated with the comprehensive planning
efforts of the National Ocean Commission during the upcoming five-year cycle and then
incorporated into the next five-year plan for 2017-2022.

III. Environmental Sensitivity Analysis

In preparing the five-year leasing program, OCSLA requires that BOEMRE consider the
“relative environmental sensitivity . . . of different areas of the [0CS].”"* BOEMRE “must at
least attempt to identify those areas whose environment and marine productivity are most and
least sensitive to OCS activity.”” The agency’s failure to properly perform an environmental
sensitivity analysis has proved fatal to the five-year leasing programs, in part, because it prevents
the agency from adequately balancing factors as required under Section 18(a)(3)."

AEWC applauds BOEMRE for considering several important factors in the most recent
environmental sensitivity analysis for the revised 2007-2012 leasing plan, such as “oil spills,
sound and physical disturbance, and increased sensitivity due to climate change and ocean
acidification.””” However, AEWC is concerned with the previous environmental sensitivity
analysis because it underestimated the environmental sensitivity of the Beaufort and Chukchi
Seas. In that analysis, BOEMRE ranked the Beaufort Sea as “more sensitive” and the Chukchi
Sea as “less sensitive.””® These seas should be ranked “most sensitive” because they provide
significant habitat for a variety of species protected under the Marine Mammal Protection Act
and Endangered Species Act, experience harsh climatic conditions, and have a lack of baseline
information, especially in comparison to other OCS planning areas.

AEWC believes that the previous environmental sensitivity analysis undervalued the
Beaufort and Chukchi Seas, in part, because it failed to account for subsistence resources and
uses of these areas. In the sensitivity analysis for the revised five-year plan, BOEMRE defined
“ecological sensitivity” as the “vulnerability of an OCS planning area’s ecological components
(i.e., coastal habitats, marine habitats, marine fauna, and marine productivity) to the potential
impacts of OCS oil and gas activities in comparison to the same ecological components in other
OCS planning areas.””” Subsistence resources and the role that they play in sustaining the
Inupiat people are part of the ecology of the Chukchi and Beaufort Seas.

Therefore, BOEMRE should have included “subsistence resources’ within the
environmental sensitivity analysis. This can be done by either defining “ecological sensitivity”
more broadly or else specifically referencing subsistence resources in the definition. Upon

™43 U.S.C. § 1344(2)(2)(G).

” CBDv. DOI, 563 F.3d at 489 (citing Watt I, 668 F.2d at 1313).

76 See CBD v. DOI, 563 F.3d at 488 (remanding five-year leasing plan because the agency only
assessed the sensitivity of the onshore area).

77 Revised Leasing Program 2007-2012 at 114.

78 Revised Leasing Program 2007-2012 at 115.

7 Revised Leasing Program 2007-2012 at 116.
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considering subsistence resources, BOEMRE’s environmental sensitivity analysis should have
found that the Beaufort and Chukchi Seas receive the most sensitive determination.

Moreover, the marine wildlife of the Arctic, including bowhead whales and fishing
stocks, are incredibly vulnerable because they are already facing more extreme impacts from
climate change. Harsh arctic conditions make both these resources and the humans who depend
upon them more vulnerable in the event of a disaster. As previously explained, an oil spill
similar to the Deepwater Horizon or another disaster in the Arctic threatens even more acute
problems for these seas and their subsistence uses. By taking into account subsistence uses and
the vulnerability of subsistence resources, AEWC believes that the Beaufort and Chukchi Seas
should both be ranked as “most sensitive.”

Although AEWC appreciates the nearly 50 studies that BOEMRE included in the revised
environmental sensitivity analysis in the revised five-year leasing program for 2007-2012,% the
agency must update and supplement those studies with new information. It is disappointing that a
December 2010 analysis did not reflect the current state of the scientific literature on bowhead
whales in the areas. Specifically, the bowhead whale studies previously discussed in these
comments highlight the sensitivity of the Beaufort and Chukchi Seas that ultimately should alter
the agency’s sensitivity analyses for these areas.®’ Moreover, BOEMRE’s sensitivity analysis
should account for the fact that little scientific information is known about the Arctic and the
Beaufort and Chukchi Seas.

Despite the exclusion of important data and considerations, the environmental sensitivity
analysis still showed that the Beaufort and Chukchi Seas should be excluded from the five-year
leasing plan based upon the balance between productivity and sensitivity. Both seas were ranked
very low for productivity: the Beaufort Sea was ranked as 7th out of 782 while the Chukchi Sea
was ranked as 6th out of 7 in productivity.*

IV. Human Health and Environmental Justice Impacts

BOEMRE must consider that AEWC’s members and the Inupiat people of the North
Slope of Alaska will bear the brunt of the environmental and human health risks and impacts
from oil and gas activities in the Beaufort and Chukchi Seas. Specifically, OCLSA section
18(a)(2)(B) requires that BOEMRE make decisions about the timing and location of activities, in
part, upon “an equitable sharing of developmental benefits and environmental risks among the
various regions.”™ Morcover, Executive Order No. 12898 requires federal agencies to analyze
disproportionately high and adverse human health and environmental effects of [their] programs,
policies, and activities on minority and low-income populations.*> Pursuant to the Executive

80 Revised Leasing Program 2007-2012 at 119.

81 See infra at pp. 11-13.

52 Revised Leasing Program 2007-2012 at 38.

53 Revised Leasing Program 2007-2012 at 46.

¥ 43 U.S.C. § 1344(a)(2)(B).

85 Exec. Order No. 12,898, Federal Actions To Address Environmental Justice in Minority
Populations and Low- Income Populations, 59 Fed. Reg. 7,629, 7,632-33 (Feb. 11, 1994).
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Order, B?EMRE is required to consider these environmental justice issues within its NEPA
analysis.*

Oil and gas leasing in the Beaufort and Chukchi Seas poses environmental justice
concerns for the Inupiat people of the North Slope of Alaska who are dependent upon the
Beaufort and Chukchi Seas for their subsistence lifestyles. As BOEMRE recognized in the
previous five-year program, “[tJhe immediate environmental risks of OCS oil and gas activities
are borne primarily by producing regions and nearby onshore areas.” Both routine oil and gas
activities and unexpected oil spills and accidents threaten to harm, disrupt, and destroy our
subsistence resources and lifestyles.

Routine oil and gas activities will increase water and air pollution, adversely affect
subsistence resources, disturb cultural patterns, and harm physical health and well-being. In the
event that an oil spill or other accident occurs, coastal villages will be the hardest hit.
Additionally, Native villages along the North Slope are already facing increased problems
associated with climate change, including rising sea levels. BOEMRE has previously
acknowledged many of these problems and other long-lasting social and environmental impacts
that are associated with oil and gas activities.®® Moreover, subsistence hunters will face
decreased yields and increasingly dangerous hunting conditions as oil and gas activities push
whale migration further from shore and adversely impact the variety of marine life upon which
we depend.

To fully consider these various problems, it is imperative that the five-year leasing plan
includes a complete environmental justice analysis that meaningfully influences the decision-
making process. Despite various legal requirements at later stages, federal agencies continue to
ignore these environmental justice considerations throughout the decision-making process. For
example, the Environmental Appeals Board recently remanded the Clean Air Act permits for
Shell’s Exploration Plans in the Beaufort and Chukchi Seas because the Environmental
Protection Agency had failed to properly assess the environmental justice impacts from air
pollution.gg The lack of assessment down the line emphasizes why it is important that BOEMRE
fully consider these impacts at the five-year planning stage.

In the likely event that oil and gas activities will make subsistence resources more scarce,
subsistence villages will face increasing difficulties with accessing food supplies. Since time
immemorial, the Inupiat people have subsisted off of these resources and cannot easily survive
without them. After the Deepwater Horizon disaster, NOAA closed 88,522 square miles of
fishing in the Gulf of Mexico,”® emphasizing that oil spills far out in the ocean will interfere with

8 Council on Environmental Quality, Environmental Justice: Guidance Under the National
Environmental Policy Act (Dec. 1997), available at
http://www.ceq.hss.doe.gov/nepa/regs/ej/justice.pdf.

87 Proposed Leasing Program 2007-2012 at 96.

88 See, e.g., Lease Sale 193 DSEIS at 23.

8 In re Shell Gulf of Mexico and Shell Offshore Inc., OCS Appeal No. 01-04, 15 E.A.D. ---
(EAB Dec. 30, 2010).

%0 Deepwater Horizon Commission Report at 187.
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coastal communities and fishing activities. In the event that a spill and fishing closure occurred
in Arctic areas, our people could lose an entire year’s supply of whales and fish or more.
Without alternative sources of food or the economic means to procure it along the North Slope,
subsistence villagers would be at serious health and survival risks.

CONCLUSION

Thank you for the opportunity to provide scoping comments on the proposed 2012-2017
five-year plan. As the Honorable Secretary of Interior Ken Salazar found in 2010, the risks of a
catastrophic oil spill, the inability to respond to such a spill and additional environmental threats
far outweigh the questionable benefits of additional lease sale activity in the Beaufort and
Chukchi Seas. For these reasons, AEWC supports the Secretary’s prior decision to defer further
leasing in these regions, a decision that should be carried over for this next five-year plan.

Instead of offering more leases, BOEMRE should instead prioritize a robust, well-funded
and strategic scientific initiative focused on addressing the numerous existing data gaps on the
Arctic ecosystem and the potential cumulative impacts to the bowhead whale and our
subsistence-based communities. With this information in hand, BOEMRE, in partnership with
AEWC and our local impacted communities, NOAA, the National Oceans Council and other
stakeholders should develop and implement a comprehensive management plan for the Arctic,
which can then guide future planning efforts. AEWC is committed to finding common ground
whereby the Arctic can contribute to the Nation’s energy needs while at the same guaranteeing
that our children and grandchildren will have the same opportunity as our ancestors to practice
our ancient traditions and carry on our indigenous, subsistence-based culture. Only through a
comprehensive planning effort, as opposed to piecemeal management decisions, can we find that
common ground.

Sincerely,
”%/éz/m» g 71,1
HarrydBrovﬁe{ Jr. /k
Chairman

cc: (list)
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TITLE | - GENERAL PROVISIONS

SECTION 101. APPLICATION.
Titles | and Il apply to all Participants.

Title 11l applies to those Participants who operate barge or transit vessels in the
Beaufort Sea or Chukchi Sea.

Titles IV and V apply only to those Participants who engage in oil and gas
operations.
SECTION 102. PURPOSE.

The purpose of this Agreement is to provide:

(2) Equipment and procedures for communications between Subsistence
Participants and Industry Participants;

(2)  Avoidance guidelines and other mitigation measures to be followed by the
Industry Participants working in or transiting the vicinity of active subsistence
whaling crews, in areas where subsistence whaling crews anticipate hunting, or
in areas that are in sufficient proximity to areas expected to be used for
subsistence hunting that the planned activities could potentially affect the
subsistence hunt through effects on migrating bowhead whale behavior;

3) Measures to be taken in the event of an emergency occurring during the
term of this Agreement; and

4) Dispute resolution procedures.
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SECTION 103. DEFINITIONS.

(@)

Defined Terms.
For the purposes of this Agreement:

(1)  The term “Agreement” means this 2009 Open Water Season
Programmatic Conflict Avoidance Agreement and any attachments to such
agreement.

(2) The term “at-sea oil and gas operations” does not include fixed platform
developments located near shore (for example Northstar or Oooguruk).

3) The term “barge” means a non-powered vessel that is pushed or towed,
and the accompanying pushing or towing vessel, that is used solely to transport
materials through the Beaufort Sea or Chukchi Sea. Such term does not include
any vessel used to provide supplies or support to at-sea oil and gas operations.

(4) The term “Com-Center” means a communications systems coordination
center established under Section 203.

5) The term “geophysical activity” means any activity the purpose of which is
to gather data for imaging the marine environment, sea floor, or subsurface,
including but not limited to use of air guns, sonar, and other equipment used for
seismic exploration or shallow hazard identification.

(6) The term “Industry Participants” means all parties to this Agreement who
are not Subsistence Participants.

(7)  The term “Marine Mammal Observer / Inupiat Communicator” or “MMO/IC”
means an observer hired by an Industry Participant for the purpose of spotting
and identifying marine mammals in the area of that Industry Participant’s
operations during the Open Water Season. The MMO/IC also serves as the on-
board Inupiat communicator who can communicate directly with whaling crews.

(8) The term “Near Shore Operations Support Vessels” means vessels
(including aircraft) used to support related activities (such as supply, re-supply,
crew movement, and facility maintenance) for near shore oil and gas operations
by an Industry Participant.

(9) The terms “NSB” and “NSB DWM” mean the North Slope Borough and the
North Slope Borough Department of Wildlife Management, respectively.
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(b)

(10) The term “oil and gas operations” means all oil and gas exploration,
development, or production activities (including, but not limited to, geophysical
activity, exploratory drilling, development activities (such as dredging or
construction), production drilling, or production, and related activities (such as
supply, re-supply, crew movements, and facility maintenance) by or for any
Industry Participant, including aircraft and vessels of whatever kind used in
support of such activities, occurring in the Beaufort Sea or Chukchi Sea, whether
occurring near shore or offshore, but does not include barge or transit vessel
traffic by or for any Participant.

(11) The term “Open Water Season” means the period of the year when ice
conditions permit navigation or oil and gas operations to occur in the Beaufort
Sea or Chukchi Sea, as appropriate.

(12) The term “Participants” means all parties identified in this Agreement by
name and whose representative(s) has signed the Agreement, and all
contractors of such parties. When used alone the term includes both Industry
Participants and Subsistence Participants.

(13) The term “Subsistence Participants” means the Alaska Eskimo Whaling
Commission (AEWC) and its members, including the whaling captains’
associations identified on the cover of this Agreement, as well as any individual
members of those associations.

(14) The term “transit vessel” means a powered vessel that is used solely to
transport materials through the Beaufort Sea or Chukchi Sea. Such term does
not include a vessel used to provide supplies or other support to at-sea oil and
gas operations.

Geographically Limited Terms.

For the purposes of this Agreement:

(1) The term “Beaufort Sea” means all waters off the northern coast of Alaska
from Point Barrow to the Canadian border.

(2) The term “Chukchi Sea” means all waters off the western and northern
coasts of Alaska from Cape Prince of Wales to Point Barrow.
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SECTION 104. TERM, SCOPE, AND LIMITATIONS.
(@) Term.

The term of this Agreement shall commence with the signing of this document by
the Participants and shall terminate upon completion of the Nuigsut, Kaktovik, Barrow,
Wainwright, Pt Lay, and Pt. Hope Fall Bowhead Hunts or the Beaufort Sea Post Season
Meeting required under Section 108(a) and Chukchi Sea Post-Season Meetings in
Barrow, Wainwright, Pt. Lay, and Pt. Hope required under Section 108(b), whichever is
later.

(b) Scope.
The Participants agree that, unless otherwise specified:

Q) The mitigation measures identified in this Agreement, which are intended
to mitigate the potential impacts of oil and gas operations and barge and transit
vessel traffic on bowhead whales and the Alaskan Eskimo subsistence hunt of
bowhead whales, are designed to apply to all activities of each Participant during
the 2009 Open Water Season, whether referenced specifically or by category,
and to all vessels and locations covered by this Agreement, whether referenced
specifically or by category.

(2) This Agreement is intended to apply to all oil and gas operations and
barge and transit vessel traffic during the 2009 Open Water Season in the
Beaufort Sea or Chukchi Sea.

(3) Vessels and locations covered by this Agreement include those identified
in the Agreement, as well as any other vessels or locations that are employed by
or for the Industry Participants in the Beaufort Sea or Chukchi Sea during the
2009 Open Water Season.
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(c)

Limitations of Obligations.
The following limitations apply to this Agreement.

(2) No cooperation among the Participants, other than that required by this
Agreement, is intended or otherwise implied by their adherence to this
Agreement. In no event shall the signatures of any representative of the Alaska
Eskimo Whaling Commission (AEWC), or of the Barrow, Nuigsut, Kaktovik,
Wainwright, Pt. Hope, or Pt. Lay Whaling Captains’ Associations, or of any other
Whaling Captains’ Association be taken as an endorsement of any Arctic
operations or Beaufort Sea or Chukchi Sea OCS operations by any oil and/or gas
operator or contractor.

(2)  Adherence to the procedures and guidelines set forth in this Agreement
does not in any way indicate that any Inupiat or Siberian Yupik whalers or the
AEWC agree that industrial activities are not interfering with the bowhead whale
migration or the bowhead whale subsistence hunt. Such adherence does not
represent an admission on the part of the Industry Participants or their
contractors that the activities covered by this Agreement will interfere with the
bowhead whale migration or the bowhead whale subsistence hunt.

3) No member of the oil and gas industry or any contractor has the authority
to impose restrictions on the subsistence hunting or any other activities of the
AEWC, residents of the Villages of Nuigsut, Kaktovik, Barrow, Wainwright, Pt.
Lay, or Pt. Hope, or residents of any other village represented by the AEWC.

4) In the event additional parties engage in oil and gas operations in the
Beaufort Sea or Chukchi Sea during the summer or fall of 2009 the Participants
shall exercise their good-faith efforts to encourage those parties to enter into this
Agreement. Should additional parties enter into this Agreement at a date
subsequent to the date of the signing of this document and before the termination
of the 2009 bowhead whale subsistence hunting season, the AEWC will provide
to all Participants a supplement to this document containing the added
signatures.

(5) No Participant is responsible for enlisting additional parties to adhere to
the terms and conditions of the Agreement. Similarly, THE AEWC IS NOT
RESPONSIBLE FOR, OR A PARTY TO, ANY AGREEMENT AMONG THE
INDUSTRY PARTICIPANTS concerning the apportionment of expenses
necessary for the implementation of this Agreement.

AEWC DEIS Comments Exhibit D



FINAL 06-30-2009

(6) In adhering to this Agreement, none of the Participants waives any rights
existing at law. All Participants agree that the provisions of this document do not
establish any precedent as between them or with any regulatory or permitting
authority.

(7) PARTICIPANTS’ OBLIGATIONS SHALL BE SEPARABLE: All
Participants to this Agreement understand that each Participant represents a
separate entity. The failure of any Participant to adhere to this Agreement or to
abide by the terms and conditions of this Agreement shall not affect the
obligation of other Participants to adhere to this Agreement and to proceed
accordingly with all activities covered by this Agreement. Nor shall any
Participant’s adherence to this Agreement affect that Participant’s duties,
liabilities, or other obligations with respect to any other Participant beyond those
stated in this Agreement.

SECTION 105. REGULATORY COMPLIANCE.

(@) United States Coast Guard Requirements.

The Participants shall comply with all applicable United States Coast Guard
requirements for safety, navigation, and notice.

(b) Environmental Regulations and Statutes.

The Participants shall comply with all applicable environmental regulations and
statutes.

(c) Other Regulatory Requirements.

The Participants shall comply with all applicable federal, state, and local
government requirements.

SECTION 106. DISPUTE RESOLUTION.

Subject to the terms of Section 104(c)(7) of this Agreement, all disputes arising
between any Industry Participants and any Subsistence Participants shall be addressed
as follows:

(1) The dispute shall first be addressed between the affected Participant(s) in

consultation with the affected village Whaling Captains’ Association and the

Industry Participant(s)’ Local Representative.

6
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(2) If the dispute cannot be resolved to the satisfaction of all affected
Participants, then the dispute shall be addressed with the affected Participants in
consultation with the AEWC.

3) If the dispute cannot be satisfactorily resolved in accordance with
paragraphs (1) and (2) above, then the dispute shall be addressed with the
AEWC and the Patrticipants in consultation with representatives of NOAA
Fisheries.

(4)  All Participants shall seek to resolve any disputes in a timely manner, and
shall work to ensure that requests for information or decisions are responded to

promptly.

SECTION 107. EMERGENCY AND OTHER NECESSARY ASSISTANCE.
(@) Emergency Communications.

ALL VESSELS SHOULD NOTIFY THE APPROPRIATE COM-CENTER
IMMEDIATELY IN THE EVENT OF AN EMERGENCY. The appropriate Com-Center
operator will notify the nearest vessels and appropriate search and rescue authorities of
the problem and advise them regarding necessary assistance. (See attached listing of
local search and rescue organizations in Attachment 1.)

(b) Emergency Assistance for Subsistence Whale Hunters.

Section 403 of Public Law 107-372 (16 U.S.C. 916c¢ note) provides that
“Notwithstanding any provision of law, the use of a vessel to tow a whale, taken in a
traditional subsistence whale hunt permitted by Federal law and conducted in waters off
the coast of Alaska is authorized, if such towing is performed upon a request for
emergency assistance made by a subsistence whale hunting organization formally
recognized by an agency of the United States government, or made by a member of
such an organization, to prevent the loss of a whale.” Industry participants will advise
their vessel captains that, under the circumstances described above, assistance to tow
a whale is permitted under law when requested by a Subsistence Participant. Under
the circumstances described above, Industry Participants will provide such assistance
upon a request for emergency assistance from a Subsistence Participant, if conditions
permit the Industry Participant’s vessel to safely do so.
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SECTION 108. POST-SEASON REVIEW / PRESEASON INTRODUCTION.
(@) Beaufort Sea Post-Season Joint Meeting.

Following the end of the fall 2009 bowhead whale subsistence hunt and prior to
the 2010 Pre-Season Introduction Meetings, the Industry Participant that establishes the
Deadhorse and Kaktovik Com Centers will offer to the AEWC Chairman to host a joint
meeting with all whaling captains of the Villages of Nuigsut, Kaktovik and Barrow, the
Marine Mammal Observer / Inupiat Communicators stationed on the Industry
Participants’ vessels in the Beaufort Sea, and with the Chairman and Executive Director
of the AEWC, at a mutually agreed upon time and place on the North Slope of Alaska,
to review the results of the 2009 Beaufort Sea Open Water Season, unless it is agreed
by all designated individuals or their representatives that such a meeting is not
necessary.

(b)  Chukchi Sea Post-Season Village Meetings.

Following the completion of 2009 Chukchi Sea Open Water Season and prior to
the 2010 Pre-Season Introduction Meetings, the Industry Participants involved, if
requested by the AEWC or the Whaling Captain’s Association of each village, will host a
meeting in each of the following villages: Wainwright, Pt. Lay, Pt. Hope, and Barrow (or
a joint meeting of the whaling captains from all of these villages if the whaling captains
agree to a joint meeting) to review the results of the 2009 operations and to discuss any
concerns residents of those villages might have regarding the operations. The
meetings will include the Marine Mammal Observer / Inupiat Communicators stationed
on the Industry Participants’ vessels in the Chukchi Sea. The Chairman and Executive
Director of the AEWC will be invited to attend the meeting(s).

(c) Pre-season Introduction Meetings.

(2) Immediately following each of the above meetings, and at the same
location, the Industry Participants will provide a brief introduction to their planned
operations for the 2010 Open Water Season. Each Industry Participant should
provide hand-outs explaining their planned activities that the whaling captains
can review.

(2)  Subsistence Participants understand that any planned operations
discussed at these Pre-Season Introduction Meetings, and the corresponding
maps, will represent the Industry Participant’s best estimate at that time of its
planned operations for the coming year, but that these planned operations are
preliminary, and are subject to change prior to the 2010 Open Water Season
Meeting.
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(d)

Map of Planned Industry Participant Activities.

The Industry Participants, jointly, shall prepare and provide the AEWC with a

large-scale map of the Beaufort and Chukchi Seas showing the locations and types of
oil and gas and barge and transit activities planned by each Industry Participant. This
map will be for use by the AEWC and Industry Participants during the 2010 CAA
Meeting.

TITLE Il -- OPEN WATER SEASON COMMUNICATIONS

SECTION 201. MARINE MAMMAL OBSERVERS / INUPIAT COMMUNICATORS.

(@)

(b)

Marine Mammal Observer / Inupiat Communicator Required.

(2) In General. Each Industry Participant agrees to employ a Marine Mammal
Observer / Inupiat Communicator (MMO/IC) on board each vessel owned or
operated by such Industry Participant in the Beaufort Sea or Chukchi Sea.

(2)  Special Rule for Inside Beaufort Sea Barrier Islands. Industry Participants
whose seismic acquisition operations are limited to an area exclusively within the
barrier islands need employ an MMO/IC on its sound source vessel only.

3) Near Shore Operations Support Vessels. Industry Participants are not
required to employ an MMO/IC on Near Shore Operations Support Vessels.

4) Sealift Operations. For Industry Participants conducting sealift operations
in which two tugs towing barges are accompanied within %2 mile by a third light
tug at all times, a MMO/IC is required to be employed on the light tug only.

Duties of Marine Mammal Observer / Inupiat Communicator.

Q) Each MMO/IC is to be employed as an observer and Inupiat
communicator for the duration of the 2009 Open Water Season on the vessel on
which he or she is stationed.

(2)  As a member of the crew, the MMO/IC will be subject to the regular code
of employee conduct on board the vessel and will be subject to discipline,

termination, suspension, layoff, or firing under the same conditions as other
employees of the vessel operator or appropriate contractor.

9
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(3)  Once the source vessel on which the MMO/IC is employed is in the vicinity
of a whaling area and the whalers have launched their boats, the MMO/IC’s
primary duty will be to carry out the communications responsibilities set out in
this Title.

(4)  Atall other times, the MMO/IC will be responsible for keeping a lookout for
bowhead whales and/or other marine mammals in the vicinity of the vessel to
assist the vessel captain in avoiding harm to the whales and other marine
mammals.

(5) It is the MMO/IC’s responsibility to call the appropriate Com-Center as set
out in Sections 202 and 203.

(6) The MMO/IC will be responsible for all radio contacts between vessels
owned or operated by each of the Industry Participants and whaling boats
covered under Section 207 of this Agreement and shall interpret communications
as needed to allow the vessel operator to take such action as may be necessary
pursuant to this Agreement.

(7)  The MMO/IC shall contact directly subsistence whaling boats that may be
in the vicinity to ensure that conflicts are avoided to the greatest possible extent.

(8) The MMO/IC will maintain a record of his or her communications with each
Com-Center and the subsistence whaling boats.

SECTION 202. COM-CENTER GENERAL COMMUNICATIONS SCHEME.

(@)

Reporting Positions for Vessels Owned or Operated by the Industry
Participants.

(1)  All vessels (other than barge and transit vessels covered under section
302) shall report to the appropriate Com-Center at least once every six hours
commencing with a call at approximately 06:00 hours. Each call shall report the
following information:

(A)  Vessel name, operator of vessel, charter or owner of vessel, and
the project the vessel is working on.

(B)  Vessel location, speed, and direction.

10
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(b)

(C) Plans for vessel movement between the time of the call and the
time of the next call. The final call of the day shall include a statement of
the vessel's general area of expected operations for the following day, if
known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
at Chukchi Sea prospect. We are currentlyat ' north
" west, proceeding SE at knots. We will proceed on this

course for hours and will report location and direction at that time.

(2) The appropriate Com-Center shall be notified if there is any significant
change in plans, such as an unannounced start-up of operations or significant
deviations from announced course, and such Com-Center shall notify all whalers
of such changes. A call to the appropriate Com-Center shall be made regarding
any unsafe or unanticipated ice conditions.

(3) In the event that the Industry Participant’s operation includes seismic data
acquisition, the operator reserves the right to restrict exact vessel location
information and provide more general location information.

Reporting Positions for Subsistence Whale Hunting Crews.

(1)  All subsistence whaling captains shall report to the appropriate Com-
Center at the time they launch their boats from shore and again when they return
to shore.

(2)  All subsistence whaling captains shall report to such Com-Center the
initial GPS coordinates of their whaling camps.

(3)  Additional communications shall be made on an as needed basis.
4) Each call shall report the following information:
(A)  The crew’s location and general direction of travel.
EXAMPLE: This is . We are just starting out. We will

be traveling north-east from to scout for whales. | will
call if our plans change.

(B) The presence of any vessels or aircraft owned or operated by any
of the Industry Participants, or their contractors, that are not observing the
specified guidelines set forth in Title V on Avoiding Conflicts.

11
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(c)

(C) The final call of the day shall include a statement of the whaling
captain’s general area of expected operations for the following day, if
known at the time.

(5) Any subsistence whale hunter preparing to tow a caught whale shall report
to the appropriate Com-Center before starting to tow.

EXAMPLE: This is Archie Ahkiviana. lam ___’  north, ' west. | have a
whale and am towing it into

(6) Each time a subsistence whaling camp is moved, it shall be reported
promptly to the appropriate Com-Center, including the new GPS coordinates.

(7)  Subsistence whale hunters shall notify the appropriate Com-Center
promptly if, due to weather or any other unforeseen event, whaling is not going to
take place that day.

(8) Subsistence whaling captains shall contact the appropriate Com-Center
promptly and report any unexpected movements of their vessel.

Responsibilities of Participants.

(2) Monitoring VHF Channel 16.

All vessels covered by Sections 207, 301, and 401 of this Agreement shall
monitor marine VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas

It is the responsibility of each vessel owned or operated by any of the
Industry Participants and covered by Sections 301 or 401 of this Agreement to
determine the positions of all of their vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.

3) Vessel-to-Vessel Communication

After any vessel owned or operated by any of the Industry Participants
and covered by Sections 301 or 401 of this Agreement has been informed of or
has determined the location of subsistence whale hunting boats in its vicinity, the
Marine Mammal Observer / Inupiat Communicator shall contact those boats in
order to coordinate movement and take necessary avoidance precautions.

12
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SECTION 203. THE COMMUNICATIONS SYSTEM COORDINATION CENTERS

(@)

(COM-CENTERS).
Chukchi Lead System Included in Com-Center Coverage.

In addition to the Beaufort Sea and Chukchi Sea, the communications

scheme shall apply in the Chukchi Sea lead system, as identified and excluded from
leasing in the current MMS Five-Year Leasing Program, 2008-2012.

(b)

Set Up and Operation.

(1)  Subject to the terms of Section 104(c) of this Agreement, the Industry
Participants conducting operations in:

(A) the Beaufort Sea jointly will arrange for the funding of Com-Centers
in Deadhorse and Kaktovik; and

(B) the Chukchi Sea jointly will arrange for the funding of Com-Centers
in Barrow, Wainwright, Pt. Lay, and Pt. Hope.

(2)  All six Com-Centers will be staffed by Inupiat operators. GROUND
TRANSPORTATION MUST BE PROVIDED FOR COM-CENTER OPERATIONS
IN KAKTOVIK FOR POLAR BEAR AND BROWN BEAR SAFETY. The Com-
Centers will be operated 24 hours per day during the 2009 subsistence bowhead
whale hunt. One Industry Participant in the Beaufort Sea and one Industry
Participant in the Chukchi Sea, or their respective contractor, will be designated
as the operator of the Com-Centers for that Sea, in consultation with the AEWC.

(3) Each Industry Participant shall contribute to the funding of the Com-
Centers covering the areas in which it conducts oil and gas operations. The level
of funding for the Com-Centers provided by each of the Industry Participants is
intended to be in proportion to the scale of their respective activities, and shall be
mutually agreed by the Industry Participants.

(4) The procedures to be followed by the Com-Center operators are set forth
in subsection (d) below.

13
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(c)

(d)

Staffing.
Q) Each Com-Center shall have an Inupiat operator (“Com-Center operator”)
on duty 24 hours per day from August 15 until the end of the bowhead whale
subsistence hunt in:

(A)  Kaktovik for the Kaktovik Com-Center;

(B)  Nuigsut for the Deadhorse Com-Center;

(C) Barrow for the Barrow Com-Center;

(D)  Wainwright for the Wainwright Com-Center.

(E) Pt Lay for the Pt. Lay Com-Center, which will be located in the Pt.
Lay Whaling Captains’ Association building; and

(F) Pt. Hope for the Pt. Hope Com-Center, which will be located in the
Pt. Hope Whaling Captains’ Association building.

(3)  All Com-Center staff shall be local hire.
Duties of the Com-Center Operators.
(1) The Com-Center operators shall be available to receive radio and
telephone calls and to call vessels as described below. A record shall be made
of all calls from every vessel covered by Sections 207, 301, and 401 of this
Agreement. The record of all reporting calls should contain the following
information:
(A)  Industry Participant Vessel:
0] Name of caller and vessel.
(i) Vessel location, speed, and direction.

(i)  Time of call.

(iv)  Anticipated movements between this call and the next
report.

(v) Reports of any industry or subsistence whale hunter
activities.

14
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(B)  Subsistence Whale Hunting Boat:
) Name of caller.
(i) Location of boat or camp.
(i)  Time of call.
(iv)  Plans for travel.

(v) Any special information such as caught whale, whale to be
towed, or industry vessel conflicts with whale or whaler.

(2) Report of Industry/Subsistence Whale Hunter Conflict:

In the event an industry/subsistence whale hunter conflict is reported, the
appropriate Com-Center operator shall record:

(A)  Name of industry vessel.

(B) Name of subsistence whaling captain.
(C) Location of vessels.

(D)  Nature of conflict.

3) If all vessels and boats covered by Sections 207, 301, and 401 of this
Agreement have not reported to the appropriate Com-Center within one hour of
the recommended time, that Com-Center operator shall attempt to call all non-
reporting vessels to determine the information set out above under the Duties of
the Com-Center operator.

(4)  Assoon as location information is provided by a vessel covered by
Sections 207, 301, or 401 of this Agreement, the appropriate Com-Center
operator shall plot the location and area of probable operations on the large map
provided at the Com-Center.

5) If, in receiving information or plotting it, a Com-Center operator observes
that operations by Industry Participants might conflict with subsistence whaling
activities, such Com-Center operator should attempt to contact the industry
vessel involved and advise the Industry Participant’s Local Representative(s) and
the vessel operators of the potential conflict.

15
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SECTION 204. STANDARDIZED LOG BOOKS.

The Industry Participants will provide the Com-Centers and Marine Mammal

Observer / Inupiat Communicators with identical log books to assist in the
standardization of record keeping associated with communications procedures required
pursuant to this Agreement.

SECTION 205. COMMUNICATIONS EQUIPMENT.

(@)

Communications Equipment to be Provided to Subsistence Whale Hunting
Crews.

(2) In General. The Industry Participants will provide (or participate in the
provision of) the communications equipment described in paragraphs (4) and (6)
of this subsection and subsection (b) of this section.

(2) Beaufort Sea. The Industry Participants funding Com-Centers in
Deadhorse and Kaktovik will fund the provision of communications equipment for
the whaling captains of Kaktovik and Nuigsut in the same proportion as they fund
those Com-Centers.

3) Chukchi Sea. The Industry participants conducting operations in the
Chukchi Sea will coordinate with each other to participate in funding the provision
of communications equipment for the whaling captains of Barrow, Wainwright, Pt.
Hope, and Pt. Lay.

(4)  All-Channel, Water-Resistant VHF Radios.

These VHF radios are specifically designed for marine use and allow monitoring
of Channel 16 while using or listening to another channel.

(A)  Kaktovik Subsistence Whaling Boats: 8
(B) Kaktovik Base and Search and Rescue: 2
(C)  Nuigsut Subsistence Whaling Boats: 12
(D)  Nuigsut Base and Search and Rescue: 3
(E) Barrow Base and Search and Rescue: 2

16
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(F)  Wainwright Base and Search and Rescue: 2
(G) Wainwright Subsistence Whaling Boats: 4
(H) Pt. Hope Base and Search and Rescue: 2
0] Pt. Hope Subsistence Whaling Boats: 10

@)] Pt. Lay Base and Search and Rescue: 2

(K) Pt. Lay Subsistence Whaling Boats: 4

(5) Specific VHF Channels For Each Village.

The whaling boats from each of the villages have been assigned individual VHF
channels for vessel-to-vessel and vessel-to-Com-Center communications as
follows:

(A)  Nuigsut whaling crews will use Channel 68.

(B)  Kaktovik whaling crews will use Channel 69.

(C) Barrow whaling crews will use Channel 72.

(D)  Wainwright Whaling Crews will use Channel 12.

(E) Pt. Lay Whaling Crews will use Channel 72.

(F) Pt. Hope Whaling Crews will use Channel 68.

(6) Satellite Telephones.

The satellite telephones are to be used as backup for the VHF radios. The
satellite telephones for use on subsistence whaling boats are for emergency use
only and should be programmed for direct dial to the nearest Com-Center.

A. Kaktovik Base Phones: 2

B. Kaktovik Subsistence Whaling Boats: 8

C. Nuigsut Base Phones: 2

17
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D. Nuigsut Subsistence Whaling Boats: 12
E. Barrow Subsistence Whaling Boats: 2
F. Wainwright Subsistence Whaling Boats: 4
G. Pt. Lay Subsistence Whaling Boats: 2

(7) Distribution and Return of Equipment.

The distribution of the VHF radios and satellite telephone equipment to
whaling captains for use during the 2009 fall bowhead subsistence whale hunting
season shall be completed no later than August 15, 2009. All such units and
telephone equipment provided under this Agreement, whether in this section or
otherwise, will be returned promptly by the Subsistence Participants to the
Industry Participant or the person providing such units and equipment at the end
of each Village’s 2009 fall bowhead whale subsistence hunt.

(b) Communications Equipment on Vessels Owned or Operated by the
Industry Participants and/or their Contractors.

The Marine Mammal Observer / Inupiat Communicators onboard source vessels
owned or operated by the Industry Participants and/or their contractors will also be
supplied with all-channel VHF radios. The MMO/ICs have been assigned Channel 7 for
their exclusive use in communicating with the Com-Center. Such radios shall be
returned upon the completion or termination of the MMO/IC’s assignment.

(c) Radio Installation and User Training.

The Whaling Captains of Nuigsut, Kaktovik, Barrow, Wainwright, Pt. Lay, and Pt.
Hope, with assistance from the Industry Participants, will be responsible for the
installation of the VHF radio equipment. The Industry participants will provide (or
participate in the provision of) on-site user training for the VHF equipment on or before
August 15, 2009, as scheduled by the Whaling Captains’ Associations of Nuigsut,
Kaktovik, Barrow, Wainwright, Pt. Lay, and Pt. Hope, and the Industry Participant
operating the Beaufort Sea Com-Centers or Chukchi Sea Com-Centers, as appropriate.
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SECTION 206. INDIVIDUALS TO CONTACT.

Listed below are the primary contact names and phone numbers for each of the
Participants.

(1) BP Exploration (Alaska), Inc.’s (BP) Local Representative

LOWRY BROTT will be BP’s local representative on the North Slope during the
Term of this Agreement and will be stationed at Norhtstar Island and will be available by
telephone at (907)670-3520 and when Mr. Brott is not available, his alternate, Dan
Ferriter, will be stationed at Northstar Island and will be available by telephone at the
above number.

(2) ConocoPhillips’ Local Representative

Jim Darnell (907) 265-6240
Heather Collins-Ballot (907) 265-6213
Field Rep TBD (Jeff Hastings, Fairweather)

(3) ENI's Local Representative

TBD

(4) Exxon Mobil's Local Representative

TBD

(5) PGS Onshore’s Local Representative

CHUCK ROBINSON, Area Manager, will be PGS Onshore, Inc.’s local
representative during the Term of this Agreement and will be available by telephone at
(907) 569-4049.

(6) Pioneer Natural Resources’ (Pioneer) Local Representative

PAT FOLEY will be Pioneer’s local representative during the Term of this
Agreement and will be stationed in Anchorage and will be available by telephone at
(907) 343-2110.
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(7)  Shell Offshore Inc.’s (Shell) Local Representatives

BOB ROSENBLADT and PETER LITTLEWOOD will be Shell’s local
representatives on the North Slope during the Term of this Agreement and will be
stationed at Barrow during Chukchi Sea operations and at Deadhorse during Beaufort
Sea operations and will be available by telephone at (907) 770-3700.

(8) Veritas

TBD

(9) The Village of Kaktovik

For purposes of this Agreement, the individuals to contact for the Village of
Kaktovik will be: JOSEPH KALEAK at (907) 640-6213 or 640-6515, and FENTON
REXFORD at (907) 640-2042 (Home) or (907) 640-6419 (Work).

(10) The Village of Nuigsut

For purposes of this Agreement, the individuals to contact for the Village of
Nuigsut will be: ISAAC NUKAPIGAK at (907) 480-6220 (Work); (907) 480-2400 (Home),
and ARCHIE AHKIVIANA at (907) 480-6918 (Home).

(11) The Village of Barrow

For purposes of this Agreement, the individuals to contact for the Village of
Barrow will be: HARRY BROWER, JR. at (907) 852-0350 (Work), and EUGENE
BROWER at (907) 852-3601.

(12) The Village of Wainwright

For purposes of this Agreement, the individuals to contact for the Village of
Wainwright will be: ROSSMAN PEETOOK at (907) 763-4774, and WALTER NAYAKIK
at (907)763-2915 (Work).

(13) The Village of Pt. Hope

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Hope will be: RAY KOONUK, SR. at (907) 368-2330 (Work), 368-2332 (Fax),
ray.koonuk@tikigag.org (E-mail); CHESTER FRANKSON, SR. at (907) 368-2054
(Home).
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(14) The Village of Pt. Lay

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Lay will be: JULIUS REXFORD (907) 833-4592 (Home), (907) 833-2214 (Work), (907)
833-2320 (Fax), THOMAS NUKAPIAK (907) 833-6467 (Home), (907) 833-3838

(15) The AEWC

For purposes of this Agreement, the individuals to contact for the AEWC shall be:

HARRY BROWER, JR. at (907) 852-0350 (Work) and JANICE MEADOWS at (907)
852-2392.

SECTION 207. SUBSISTENCE WHALE HUNTING BOATS.

The following is a list of the number of boats each of the Subsistence Participants
plan to use:

(1) Boats Owned/Used by Whaling Captains of Nuigsut (NWCA)

The subsistence whaling crews of the Village of Nuigsut plan to use (12)
twelve boats for subsistence whale hunting during the late summer and fall of
2009.

(2) Boats Owned/Used by Whaling Captains of Kaktovik (KWCA)

The subsistence whaling crews of the Village of Kaktovik plan to use (8)
eight boats for subsistence whale hunting during the late summer and fall of
2009.

3) Boats Owned/Used by Whaling Captains of Barrow (BWCA)

The subsistence whaling crews of the Village of Barrow plan to use (40)
forty boats for subsistence whale hunting during the late summer and fall of
2009.

(4) Boats Owned/Used by Whaling Captains of Wainwright (WWCA)

The subsistence whaling crews of the Village of Wainwright plan to use (4)
four boats for subsistence whale hunting during the fall of 2009.
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(5) Boats Owned/Used by Whaling Captains of Pt. Hope (Pt. HWCA)

The subsistence whaling crews of the Village of Pt. Hope plan to use (10)
ten boats for subsistence whale hunting during the late fall of 2009.

(6) Boats Owned/Used by Whaling Captains of Pt. Lay (Pt. LWCA)

The subsistence whaling crews of the Village of Pt. Lay plan to use (4)
four boats for subsistence whale hunting during the fall of 2009.

If any additional boats are put in use by subsistence whaling crews, the industry
Participants will be notified promptly through the Com-Center.

TITLE Il - BARGE AND TRANSIT VESSEL OPERATIONS

SECTION 301. IN GENERAL.

A Participant may employ barges or transit vessels to transport materials through
the Beaufort Sea or Chukchi Sea during the term of this Agreement. Any Industry
Participant who employs a barge or transit vessel to transport materials through the
Beaufort Sea or Chukchi Sea during the term of this Agreement shall require the barge
or transit vessel operator to comply with Sections 201 and 302 of this Agreement while
providing services to that Industry Participant.

SECTION 302. BARGE AND TRANSIT VESSEL OPERATIONS.

(@) Reporting Positions for Barge or Transit Vessels Owned or Operated by
industry Participants.

(1)  All barge or transit vessels shall report to the appropriate Com-Center at
least once every six hours commencing with a call at approximately 06:00 hours.
Each call shall report the following information:

(A)  Barge or transit vessel name, operator of vessel, charter or owner
of vessel, and the project or entity the vessel is transporting materials for.

(B) Barge or transit vessel location, speed, and direction.
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(b)

(C) Plans for barge or transit vessel movement between the time of the
call and the time of the next call. The final call of the day shall include a
statement of the barge or transit vessel’'s general area of expected
operations for the following day, if known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
in the Chukchi Sea. We arecurrentlyat  °  north __ *
west, proceeding SE at knots. We will proceed on this course for

hours and will report location and direction at that time.

(2) The appropriate Com-Center also shall be notified if there is any
significant change in plans, such as an unannounced start-up of operations or
significant deviations from announced course, and such Com-Center shall notify
all whalers of such changes. A call to the appropriate Com-Center shall be made
regarding any unsafe or unanticipated ice conditions.

Operator Duties.

All barge and transit vessel operators are responsible for the following

requirements.

(c)

(2) Monitoring VHF Channel 16. All barge and transit vessel operators shall
monitor marine VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas. It is the responsibility of
each Industry Participant and barge or transit vessel operator to determine the
positions of their barge or transit vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.

(3)  Vessel-to-Vessel Communication. After any barge or transit vessel owned
or operated by any Industry Participant has been informed of or has determined
the location of subsistence whale hunting boats in its vicinity, the Marine Mammal
Observer / Inupiat Communicator shall contact those boats in order to coordinate
movement and take necessary avoidance precautions.

Routing Barges and Transit Vessels.
(1)  All barge and transit vessel routes shall be planned so as to minimize any
potential conflict with bowhead whales or subsistence whaling activities. All

barges and transit vessels shall avoid areas of active or anticipated whaling
activity, as reported pursuant to Section 202.
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(d)

(2) Beaufort Sea. Vessels transiting east of Bullet Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

(3) Chukchi Sea. Vessels should remain as far offshore as weather and ice

conditions allow, and at all times at least five (5) miles offshore during transit.
Vessel Speeds.

Barges and transit vessels shall be operated at speeds necessary to ensure no

physical contact with whales occurs, and to make any other potential conflicts with
bowhead whales or whalers unlikely. Vessel speeds shall be less than 10 knots in the
proximity of feeding whales or whale aggregations.

(e)

Vessels Operating in Proximity of Migrating Bowhead Whales.

If any barge or transit vessel inadvertently approaches within 1.6 kilometers (1

mile) of observed bowhead whales, except when providing emergency assistance to
whalers or in other emergency situations, the vessel operator will take reasonable
precautions to avoid potential interaction with the bowhead whales by taking one or
more of the following actions, as appropriate:

(f)

Q) reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2)  steering around the whale(s) if possible;

3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(5) checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

Sound Signature and Marine Mammal Sighting Data.

Industry Participants whose operations are limited exclusively to barge or vessel

traffic will submit to the AEWC and NSB DWM sound signature data for each vessel
over 5 net tons they are using and all marine mammal sighting data.
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TITLE IV — VESSELS, TESTING, AND MONITORING

SECTION 401. INDUSTRY PARTICIPANT VESSELS AND EQUIPMENT.
€) List of Vessels and Equipment Required.

Each Industry Participant engaged in oil and gas operations shall provide a list
identifying all vessels or other equipment (including but not limited to boats, barges,
aircraft, or similar craft) that are owned and/or operated by, or that are under contract to
the Industry Participants, for use in the Beaufort Sea or Chukchi Sea for oil and gas
operations or for implementation of such Industry Participant’s monitoring plan. Vessels
and equipment used for oil and gas operations shall be listed in Attachment Il, and
vessels and equipment used for monitoring plans shall be listed in Attachment IIl.

(b)  Only Listed Vessels and Equipment May Be Used.

(2) NONE OF THE INDUSTRY PARTICIPANTS INTENDS TO OPERATE
ANY VESSEL OR EQUIPMENT NOT IDENTIFIED IN THE LISTS REQUIRED
UNDER SUBSECTION (a) DURING THE TERM OF THIS AGREEMENT.

(2) Notwithstanding paragraph 1, if any Industry Participant decides to use
different vessels or equipment or additional vessels or equipment, such vessels
and equipment shall be used only for purposes identified in Attachments Il or I,
and the AEWC and the whaling captains of Nuigsut, Kaktovik, Barrow,
Wainwright, Pt. Hope, and Pt. Lay shall be notified promptly through the
appropriate Com-Center, as identified in Section 203 of this Agreement, and in
writing, of their identity and their intended use, including location of use.

SECTION 402. PRE-SEASON SOUND SIGNATURE TESTS.
(@) Test Required Within 72 Hours of Initiating Operations.

For purposes of obtaining a sound signature for Industry Participants’ sound
sources, the Industry Participants shall have initiated a test of both the geophysical
equipment and the vessels identified in Attachments Il and Il to this Agreement, within
72 hours of initiating or having initiated operations in the Beaufort Sea or Chukchi Sea. If
more than one sound source will be used on an individual vessel, a cumulative test of all
sound sources used on that vessel will be conducted. Industry Participants are not
required to conduct sound signature tests of Near Shore Operations Support Vessels.
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(b)

(c)

Mutual Agreement on Site for Testing; Advance Notice Required.

(2) In General. Each sound signature test shall be conducted at a site
mutually agreed upon by the Industry Participant conducting such test and the
AEWC. Each Industry Participant conducting such sound signature test(s) will
provide a minimum of seven days notice of its intent to perform each test to the
AEWC.

(2) Beaufort Sea Testing. For sound signature tests conducted in the
Beaufort Sea, the Industry Participant conducting such tests shall provide
transportation for an appropriate number of representatives from: the AEWC, the
whaling captains of the Villages of Barrow, Nuigsut, and Kaktovik, and the NSB
DWM to observe the sound signhature tests.

3) Chukchi Sea Testing. For sound signature tests conducted on vessels to
be used in the Chukchi Sea, the Industry Participant(s) conducting such tests will
invite the AEWC and the NSB DWM to observe such tests and transportation will
be provided by the appropriate Industry Participant(s).

(4)  Subsistence Participants. In order to facilitate the participation of
interested Subsistence Participants and the NSB DWM in any sound signature
test(s), the Industry Participant(s) will make a good faith effort to provide three
weeks notice of its intent to perform each test.

Sound Signature Data to be Made Available.

(1)  Within seven (7) days of completing the the sound signature data
calculations from the field tests, each Industry Participant and/or its contractor
conducting such test(s) will make all data collected during the sound signature
test(s) available upon request to the AEWC and the NSB DWM and will provide
the AEWC and the NSB DWM the preliminary analysis of that data, as well as
any other sound signature data that is available and that the AEWC, the NSB
DWM, and the Industry Participant agree is relevant to understanding the
potential noise impacts of the proposed operations to migrating bowhead whales
or other affected marine mammals.

(2)  Once completed the final data analysis will be provided to the AEWC and
the NSB DWM upon request.

(3)  Any Industry Participant who prepares a model of the sound signature of
its vessels and operations, whether before or after the Pre-Season Sound

Signature Test, will provide copies of those models and any related analysis to
the AEWC and the NSB DWM upon request.
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SECTION 403. MONITORING PLANS.

(@)

(b)

Monitoring Plan Required.

(2) Each Industry Participant agrees to prepare and implement a noise impact
monitoring plan to collect data designed to determine the effects of its oil and gas
operations on fall migrating bowhead whales and other affected marine
mammals.

(2) The Monitoring Plans shall be designed in cooperation with the AEWC,
the NSB DWM, NOAA Fisheries, the U.S. Minerals Management Service, and
any other entities or individuals designated by one of these organizations.
Beaufort Sea Monitoring Plans.

In the Beaufort Sea, the monitoring plans shall include an investigation of noise

effects on fall migrating bowhead whales as they travel past the noise source, with
special attention to changes in calling behavior, deflection from the normal migratory
path, where deflection occurs, and the duration of the deflection.

(c)

Chukchi Sea Monitoring Plans.

In the Chukchi Sea, the monitoring plans should focus on the identity, timing,

location, and numbers of marine mammals and their behavioral responses to the noise
source.

(d)

Use of Prior Information and Peer Review Required.

(2) Prior impact study results shall be incorporated into the monitoring plans
prepared by each Industry Participant.

(2) Each monitoring plan shall be subject to peer review by stakeholders at
the 2009 Open Water Season Peer Review Meeting, convened by NOAA
Fisheries. Draft plans will be submitted to the NSB DWM and AEWC three
weeks prior to the Open Water Meeting. Peer review and acceptance of each
monitoring plan through this process shall be completed prior to the
commencement of each Industry Participants’ 2009 operations in the Beaufort
Sea or Chukchi Sea.
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(e) Raw Data, Communication, and Summary Required.
Q) Each Industry Participant conducting site-specific monitoring will:

(A)  make raw data, including datasheets, field notes, and electronic
data, available to the NSB DWM at the end of the season.

(B) permit and encourage open communications among their
contractors and the AEWC and NSB DWM.

(2) Each Industry Participant will submit a summary of monitoring plan results
and progress to the AEWC and NSB DWM every two weeks during the operating
season.

SECTION 404. CUMULATIVE NOISE IMPACTS STUDY.

Each Industry Participant further agrees to provide its monitoring plan and sound
signature data, for use in a cumulative effects analysis of the multiple sound sources
and their possible relationship to any observed changes in marine mammal behavior, to
be undertaken pursuant to a Cumulative Noise Impacts Study.

The study design for the Cumulative Impacts Study shall be developed through a
Cumulative Impacts Workshop to be organized by the North Slope Borough in the fall of
2009. The results of this workshop will be presented at the 2010 Open Water Meeting.

TITLE V — AVOIDING CONFLICTS DURING THE OPEN
WATER SEASON

Industry Participants are reminded that Sections 101(a)(5)(A) and (D) of the
Marine Mammal Protection Act provide, among other things, that the Secretary can
authorize the incidental taking of small numbers of marine mammals of a species or
population stock if the Secretary finds, among other things, that the total of such takings
during the authorized period will not have an unmitigable adverse impact on the
availability of such species or stock for taking for subsistence uses.

The following Operating Guidelines apply in the Beaufort Sea and Chukchi Sea,
except as otherwise specified and in all cases with due regard to environmental

conditions and operational safety. These Operating Guidelines are in addition to any
permit restrictions or stipulations imposed by the applicable governmental agencies.
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SECTION 501. GENERAL PROVISIONS FOR AVOIDING INTERFERENCE WITH

(@)

(b)

(c)

BOWHEAD WHALES OR SUBSISTENCE WHALE HUNTING
ACTIVITIES.

Routing Vessels and Aircraft.

(1)  Allvessel and aircraft routes shall be planned so as to minimize any
potential conflict with bowhead whales or subsistence whaling activities. All
vessels shall avoid areas of active or anticipated whaling activity (as reported
pursuant to Section 202).

(2) Beaufort Sea. Vessels transiting east of Bullen Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

3) Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at all times at least five (5) miles offshore during transit.

Aircraft Altitude Floor and Flight Path.

(1) AIRCRAFT SHALL NOT OPERATE BELOW 1500 FEET unless the
aircraft is engaged in marine mammal monitoring, approaching, landing or taking
off, or unless engaged in providing assistance to a whaler or in poor weather
(low ceilings) or any other emergency situations. Aircraft engaged in marine
mammal monitoring shall not operate below 1500 feet in areas of active whaling;
such areas to be identified through communications with the Com-Centers.

(2) Except for airplanes engaged in marine mammal monitoring, aircraft shall
use a flight path that keeps the aircraft at least five (5) miles inland until the
aircraft is directly south of its offshore destination, then at that point it shall fly
directly north to its destination.

Vessel Speeds.

Vessels shall be operated at speeds necessary to ensure no physical contact

with whales occurs, and to make any other potential conflicts with bowhead whales or
whalers unlikely. Vessel speeds shall be less than 10 knots in the proximity of feeding
whales or whale aggregations.
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(d) Vessels Operating in Proximity of Migrating Bowhead Whales.

If any vessel inadvertently approaches within 1.6 kilometers (1 mile) of observed
bowhead whales, except when providing emergency assistance to whalers or in other
emergency situations, the vessel operator will take reasonable precautions to avoid
potential interaction with the bowhead whales by taking one or more of the following
actions, as appropriate:

(2) reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2)  steering around the whale(s) if possible;

3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(5) checking the waters immediately adjacent to the vessel(s) to ensure that

no whales will be injured when the propellers are engaged.
SECTION 502. GEOPHYSICAL ACTIVITY LIMITATIONS.

The following operating limitations are to be observed and the operations are to
be accompanied by a monitoring plan as set forth in Section 403 and Attachment Il of
this Agreement.
€) Limit on Number of Simultaneous Geophysical Activity Operations.

Only two (2) geophysical activity operations will occur at any one time in either
the Beaufort Sea or the Chukchi Sea. The Industry Participants conducting geophysical
activity operations agree to coordinate the timing and location of such operations so as

to reduce, by the greatest extent reasonably possible, the level of noise energy entering
the water from such operations at any given time and at any given location.
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(b)

Limitations on Geophysical Activity in the Beaufort Sea.
All geophysical activity in the Beaufort Sea shall be confined as set forth below.

(1) Kaktovik: No geophysical activity from the Canadian Border to the
Canning River (146 deg. 4 min. W) from 25 August to close of the fall bowhead
whale hunt in Kaktovik and Nuigsut.*  From August 10 to August 25, Industry
Participants will communicate and collaborate with AEWC on any planned vessel
movement in and around Kaktovik and Cross Island to avoid impacts to whale
hunt.

(2) Nuigsut:

A. Pt. Storkerson(~148 deg. 42 min. W) to Thetis Island (~150 deg.
10.2 min. W).

0] Inside the Barrier Islands: No geophysical activity prior to
August 5. Geophysical activity is allowed from August 5 until
completion of operations?

(i).  Outside the Barrier Islands: No geophysical activity from
August 25 to close of fall bowhead whale hunting in Nuigsut.
Geophysical activity is allowed at all other times.

b. Canning River (~146 deg. 4 min. W) to Pt. Storkerson (~148 deg.
42 min. W): No geophysical activity from August 25 to the close of
bowhead whale subsistence hunting in Nuigsut.

3) Barrow: No geophysical activity from Pitt Point on the east side of
Smith Bay (~152 deg. 15 min. W) to a location about half way between Barrow
and Peard Bay (~157 deg. 20 min. W) from September 15 to the close of the fall
bowhead whale hunt in Barrow.

1 The bowhead whale subsistence hunt will be considered closed for a

particular village when the village Whaling Captains’ Association declares the hunt
ended or the village quota has been exhausted (as announced by the village Whaling
Captains’ Association or the AEWC), whichever occurs earlier.

2 Geophysical activity allowed in this area after August 25 shall include a

source array of no more than 12 air guns, a source layout no greater than 8 m x 6 m,
and a single source volume no greater than 880 in°.
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(c) Limitations on Geophysical Activity in the Chukchi Sea.

All geophysical activity in the Chukchi Sea shall be conducted in accordance with
the terms set forth below.

(1) Geophysical activity shall not be conducted within 60 miles of any point on
the Chukchi Sea coast.

(2) Safe harbor will be at sites selected by the Industry Participants and the
AEWC. Safe harbor sites will be agreed upon no later than July 1 and shall be
listed in Attachment IV.

(3) Any vessel operating within 60 miles of the Chukchi Sea coast will follow
the communications procedures set forth in Title Il of this Agreement. All vessels
will adhere to the conflict avoidance measures set forth in Section 501 of this
Agreement.

4) If a dispute should arise, the resolution process set forth in Section 106 of
this Agreement shall apply.
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SECTION 503. DRILLING AND PRODUCTION.

The following operating limitations are to be observed and the operations are to
be accompanied by a Monitoring Plan as set forth in Section 403 and Attachment Il of
this Agreement.

(@) Zero D3ischarge of Drilling Mud, Cuttings, Ballast Water, and Produced
Water.

(2) Beafort Sea. For all drilling operations, whether for exploration,
development, or production, in the Beaufort Sea habitat of the bowhead whale,
zero volume discharge of drilling mud, cuttings, ballast water, or produced water
shall be allowed into the marine environment. All such material shall be disposed
of through re-injection or backhaul for onshore disposal.

(2) Chukchi Sea. For all drilling operations, whether for exploration,
development, or production, in the Chukchi Sea habitat of the bowhead whale,
zero harmful discharge of drilling muds, cuttings, ballast water, or produced water
shall be allowed into the marine environment. Any harmful material shall be
disposed of through re-injection or backhaul for onshore disposal.

(b) Sampling of Drilling Mud and Cuttings.

For all drilling operations, whether for exploration, development, or production, in
the Beaufort Sea or Chukchi Sea habitat of the bowhead whale, the operator shall
cooperate with the AEWC and North Slope Borough in the design and implementation
of a program to monitor all discharged materials and impacts to migratory resources
from any materials that might be discharged into the marine environment.

% The intent of this subsection is to apply the same discharge standards that are
applicable to Industry Participants that conduct oil and gas operations off Norway. The
standard for the Beaufort Sea is to be the same as that applied by Norway in the
Barents Sea, and the standard in the Chukchi Sea is to be the same as that applied by
Norway in waters south of the Barents Sea. The “harmful” discharges that are
prohibited are those classified by Norway as “red” or “yellow” (above certain amounts);
discharge of material classified by Norway as “green” is allowed under the zero harmful
discharge standard.
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(c) Monitoring of Gray Water, Black Water, and Heated Water.

For all exploratory drilling operations in the Beaufort Sea or Chukchi Sea habitat
of the bowhead whale, the operator shall cooperate with the AEWC and North Slope
Borough in the design and implementation of a program to monitor the composition or
temperature and the fate of all discharged materials and impacts to migratory resources
from any materials dumped into the marine environment.

(d) Drilling Operations in the Beaufort Sea East of Cross Island.

No drilling equipment or related vessels shall be onsite at any offshore drilling
location east of Cross Island from 25 August until the close of the bowhead whale hunt
in Nuigsut and Kaktovik. However, such equipment may remain within the Beaufort Sea
in the vicinity of 71 degrees 25 minutes N and 146 degrees 4 minutes W., or at the
edge of the Arctic ice pack, whichever is closer to shore.

(e) Drilling Operations in the Beaufort Sea West of Cross Island.

No drilling equipment or related vessels shall be moved onsite at any location
outside the barrier islands west of Cross Island until the close of the bowhead whale
hunt in Barrow.

H Oil Spill Mitigation.

Unless otherwise agreed with the AEWC, Industry Participants engaged in oil

production or in drilling operations in the Beaufort Sea or Chukchi Sea agree to adhere

to the AEWC/NSB/Inupiat Community of the Arctic Slope oil spill contingency
agreement.

SECTION 504. SHORE-BASED SERVICE AND SUPPLY AREAS.

Shore-based service and supply areas used by Industry Participants shall be
located and operated so as to ensure compliance with the terms of this Agreement.
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TITLE VI - PARTICIPANTS

This Agreement shall be binding and effective when signed by the duly authorized
representatives of the Participants. Signatures may be by facsimile on separate pages.

Harry Brower Harry Brower
Chairman, AEWC AEWC Commissioner for Barrow
Dated: Dated:
Archie Ahkiviana Joe Kaleak
AEWC Commissioner for Nuigsut AEWC Commissioner for Kaktovik
Dated: Dated:
Rossman Peetook Ray Koonuk
AEWC Commissioner for Wainwright AEWC Commissioner for Pt. Hope
Dated: Dated:
Julius Rexford Name:
AEWC Commissioner for Pt. Lay. BP Exploration (Alaska) Inc.
Dated: Dated:
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Name: Name:

ENI Shell Offshore, Inc.
Dated: Dated:

Name: Name:
ConocoPhillips Alaska Exxon Mobill
Dated: Dated:

Chuck Robinson Name:

PGS Onshore, Inc.
Dated:

Pioneer Natural Resources Alaska
Dated:
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ATTACHMENT |

LOCAL SEARCH AND RESCUE ORGANIZATIONS - CONTACT PERSONS

(IN EMERGENCIES, ALWAYS DIAL 911)

North Slope Borough
Search and Rescue (Pilots)
Director Richard Patterson
Hugh Patkotak

Barrow Volunteer
Search and Rescue Station

President Oliver Leavitt
Vice-Pres. Price Brower
Secretary Lucille Adams
Treasurer Eli Solomon

Coordinator
Director Jimmy Nayakik
Director Johnny Adams
Nuigsut Volunteer

Search and Rescue Station

Kaktovik Volunteer
Search and Rescue Station

President Lee Kayotuk
Vice-Pres. Tom Gordon
Secretary Nathan Gordon
Treasurer Don Kayotuk
Fire Chief

Arnold Brower, Jr.

George T. Tagarook 640-6212 WK

852-2822 WK 852-2496 Home
852-2822 WK 852-4844 Home
852-2808 OFS
852-7032 WK 852-7032 Home
852-8633 WK 852-7848 Home
852-0250 Wk 852-7200 Home
852-2808 Wk 852-6261 Home
852-0290 WK 852-5060 Home
852-0200 WK 852-JENS Home
852-0250 WK 852-7724 Home

480-6613 (Fire Hall)

640-6212 (Fire Hall)

640-5893 Wk 640-6213 Home
640-

640-6925

640-2947

640-6728 Home
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Wainwright Volunteer Search and Rescue

President Joe Ahmaogak Jr.  763-2826 Home
Vice President John Hopson, Jr. 763-3464 Home
Secretary Raymond Negovanna 763-2102 Home
Treasurer Ben Ahmaogak, Jr.  763-3030 Home
Director Artic Kittick 763-2534 Home
Director John Akpik Unlisted

Pt. Hope Volunteer Search and Rescue

Coordinator Willard Hunnicutt, Jr. 368-2774 Work
Fire Chief Willard Hunnicutt, Jr. 368-2774 Work (Note: Only contact for
Pt. Hope)

North Slope Borough Disaster Relief Coordinator
Frederick Brower 852-0284 OFS
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ATTACHMENT I

VESSELS TO BE USED FOR AND IN SUPPORT OF
INDUSTRY PARTICIPANTS’ OPERATIONS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]

NOTE:

COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED
IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ OPERATIONS.
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ATTACHMENT Il

VESSELS TO BE USED FOR AND IN SUPPORT
OF THE INDUSTRY PARTICIPANTS MONITORING PLANS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]

NOTE:

COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED
IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ MONITORING PLAN.
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ATTACHMENT IV

SAFE HARBOR
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2010 OPEN WATER SEASON
PROGRAMMATIC CONFLICT AVOIDANCE AGREEMENT

BETWEEN

BP EXPLORATION (ALASKA), INC.
CONOCOPHILLIPS ALASKA, INC.
EXXON MOBIL CORPORATION
ION / GX TECHNOLOGY
PIONEER NATURAL RESOURCES ALASKA, INC.
SHELL OFFSHORE, INC
STATOIL

AND

THE ALASKA ESKIMO WHALING COMMISSION
THE BARROW WHALING CAPTAINS' ASSOCIATION
THE KAKTOVIK WHALING CAPTAINS' ASSOCIATION
THE NUIQSUT WHALING CAPTAINS' ASSOCIATION
THE PT. HOPE WHALING CAPTAINS' ASSOCIATION
THE PT. LAY WHALING CAPTAINS' ASSOCIATION
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TITLE | - GENERAL PROVISIONS

SECTION 101. APPLICATION.
Titles | and Il apply to all Participants.

Title 11l applies to those Participants who operate barge or transit vessels in the
Beaufort Sea or Chukchi Sea.

Titles IV and V apply only to those Participants who engage in oil and gas
operations.

Provisions that apply to a specific activity or are designated as specific to either
the Beaufort Sea or Chukchi Sea apply only to Participants that engage in that activity
or operate in that area, and provisions applicable to activities a Participant does not
engage in or areas in which a Participant does not operate do not apply to that
Participant.

SECTION 102. PURPOSE.

The purpose of this Agreement is to provide:

(2) Equipment and procedures for communications between Subsistence
Participants and Industry Participants;

(2)  Avoidance guidelines and other mitigation measures to be followed by the
Industry Participants working in or transiting the vicinity of active subsistence
hunters, in areas where subsistence hunters anticipate hunting, or in areas that
are in sufficient proximity to areas expected to be used for subsistence hunting
that the planned activities could potentially affect the subsistence hunt through
effects on marine subsistence resources;

3) Measures to be taken in the event of an emergency occurring during the
term of this Agreement; and

4) Dispute resolution procedures.
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SECTION 103. DEFINITIONS.

(@)

Defined Terms.
For the purposes of this Agreement:

(2) The term “Agreement” means this 2010 Open Water Season
Programmatic Conflict Avoidance Agreement and any attachments to such
agreement.

(2) The term “at-sea oil and gas operations” does not include fixed platform
developments located near shore (for example Northstar or Oooguruk).

(3) The term “barge” means a non-powered vessel that is pushed or towed,
and the accompanying pushing or towing vessel, that is used solely to transport
materials through the Beaufort Sea or Chukchi Sea. Such term does not include
any vessel used to provide supplies or support to at-sea oil and gas operations.

(4) The term “Com-Center” means a communications systems coordination
center established under Section 203.

(5) The term “geophysical activity” means any activity the purpose of which is
to gather data for imaging the marine environment, sea floor, or subsurface,
including but not limited to use of air guns, sonar, and other equipment used for
seismic exploration or shallow hazard identification.

(6) The term “geophysical equipment” means equipment, such as air guns or
sonar, employed on a vessel, towed array, or stationary source, that generate
sound waves for the purpose of imaging the marine environment, sea floor, or
subsurface. The term does not include vessel engines, generators, or depth
finders.

(7)  The term “Industry Participants” means all parties to this Agreement who
are not Subsistence Participants.

(8) The term “Marine Mammal Observer / Inupiat Communicator” or “MMO/IC”
means an observer hired by an Industry Participant for the purpose of spotting
and identifying marine mammals in the area of that Industry Participant’s
operations during the Open Water Season. The MMO/IC also serves as the on-
board Inupiat communicator who can communicate directly with whaling crews.
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(9) The term “Near Shore Operations Support Vessels” means vessels
(including aircraft) used to support related activities (such as supply, re-supply,
crew movement, and facility maintenance) for near shore oil and gas operations
by an Industry Participant.

(10) The terms “NSB” and “NSB DWM” mean the North Slope Borough and the
North Slope Borough Department of Wildlife Management, respectively.

(11) The term “oil and gas operations” means all oil and gas exploration,
development, or production activities (including, but not limited to, geophysical
activity, exploratory drilling, development activities (such as dredging or
construction), production drilling, or production, and related activities (such as
supply, re-supply, crew movements, and facility maintenance) by or for any
Industry Participant, including aircraft and vessels of whatever kind used in
support of such activities, occurring in the Beaufort Sea or Chukchi Sea, whether
occurring near shore or offshore, but does not include barge or transit vessel
traffic by or for any Participant.

(12) The term “Open Water Season” means the period of the year when ice
conditions permit navigation or oil and gas operations to occur in the Beaufort
Sea or Chukchi Sea, as appropriate.

(13) The term “Participants” means all parties identified in this Agreement by
name and whose representative(s) has signed the Agreement, and all
contractors of such parties. When used alone the term includes both Industry
Participants and Subsistence Participants.

(14) The term “Primary Sound Source Vessel’ means a vessel owned or
operated by or for an Industry Participant that (A) employs air guns or active
sonar for imaging the subsurface environment, (B) is used to monitor any safety
zone around a vessel described in subsection (A), (C) is engaged in ice-
breaking, or (D) is the lead vessel in a group of barge or transit vessels.

(15) The term “Subsistence Participants” means the Alaska Eskimo Whaling
Commission (AEWC) and its members, including the whaling captains’
associations identified on the cover of this Agreement, as well as any individual
members of those associations.

(16) The term “transit vessel” means a powered vessel that is used solely to
transport materials through the Beaufort Sea or Chukchi Sea. Such term does
not include a vessel used to provide supplies or other support to at-sea oil and
gas operations.
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(b)  Geographically Limited Terms.
For the purposes of this Agreement:

(1) The term “Beaufort Sea” means all waters off the northern coast of Alaska
from Point Barrow to the Canadian border.

(2) The term “Chukchi Sea” means all waters off the western and northern
coasts of Alaska from Cape Prince of Wales to Point Barrow.

SECTION 104. TERM, SCOPE, AND LIMITATIONS.
(@) Term.

The term of this Agreement shall commence with the signing of this document by
the Participants and shall terminate upon completion of the Nuiqsut, Kaktovik, Barrow,
Wainwright, Pt Lay, and Pt. Hope Fall Bowhead Hunts or the Beaufort Sea Post Season
Meeting required under Section 108(a) and Chukchi Sea Post-Season Meetings in
Barrow, Wainwright, Pt. Lay, and Pt. Hope required under Section 108(b), whichever is
later.

(b) Scope.
The Participants agree that, unless otherwise specified:

(2) The mitigation measures identified in this Agreement, which are intended
to mitigate the potential impacts of oil and gas operations and barge and transit
vessel traffic on bowhead whales, including migrating bowhead whales, and the
Alaskan Eskimo subsistence hunt of such bowhead whales, are designed to
apply to all activities of each Participant during the 2010 Open Water Season,
whether referenced specifically or by category, and to all vessels and locations
covered by this Agreement, whether referenced specifically or by category.

(2) This Agreement is intended to apply to all oil and gas operations and
barge and transit vessel traffic during the 2010 Open Water Season in the
Beaufort Sea or Chukchi Sea.

3) Vessels and locations covered by this Agreement include those identified
in the Agreement, as well as any other vessels or locations that are employed by

4
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(c)

or for the Industry Participants in the Beaufort Sea or Chukchi Sea during the
2010 Open Water Season.

Limitations of Obligations.
The following limitations apply to this Agreement.

(2) No cooperation among the Participants, other than that required by this
Agreement, is intended or otherwise implied by their adherence to this
Agreement. In no event shall the signatures of any representative of the Alaska
Eskimo Whaling Commission (AEWC), or of the Barrow, Nuigsut, Kaktovik,
Wainwright, Pt. Hope, or Pt. Lay Whaling Captains’ Associations, or of any other
Whaling Captains’ Association be taken as an endorsement of any Arctic
operations or Beaufort Sea or Chukchi Sea OCS operations by any oil and/or gas
operator or contractor.

(2)  Adherence to the procedures and guidelines set forth in this Agreement
does not in any way indicate that any Inupiat or Siberian Yupik whalers or the
AEWC agree that industrial activities are not interfering with the bowhead whale
migration or the bowhead whale subsistence hunt. Such adherence does not
represent an admission on the part of the Industry Participants or their
contractors that the activities covered by this Agreement will interfere with the
bowhead whale migration or the bowhead whale subsistence hunt.

3) No member of the oil and gas industry or any contractor has the authority
to impose restrictions on the subsistence hunting or any other activities of the
AEWC, residents of the Villages of Nuigsut, Kaktovik, Barrow, Wainwright, Pt.
Lay, or Pt. Hope, or residents of any other village represented by the AEWC.

4) In the event additional parties engage in oil and gas operations in the
Beaufort Sea or Chukchi Sea during the summer or fall of 2010 the Participants
shall exercise their good-faith efforts to encourage those parties to enter into this
Agreement. Should additional parties enter into this Agreement at a date
subsequent to the date of the signing of this document and before the termination
of the 2010 bowhead whale subsistence hunting season, the AEWC will provide
to all Participants a supplement to this document with the added signatures.

(5) No Participant is responsible for enlisting additional parties to adhere to
the terms and conditions of the Agreement. Similarly, THE AEWC IS NOT
RESPONSIBLE FOR, OR A PARTY TO, ANY AGREEMENT AMONG THE
INDUSTRY PARTICIPANTS concerning the apportionment of expenses
necessary for the implementation of this Agreement.

5
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(6) In adhering to this Agreement, none of the Participants waives any rights
existing at law. All Participants agree that the provisions of this document do not
establish any precedent as between them or with any regulatory or permitting
authority.

(7) PARTICIPANTS’ OBLIGATIONS SHALL BE SEPARABLE: All
Participants to this Agreement understand that each Participant represents a
separate entity. The failure of any Participant to adhere to this Agreement or to
abide by the terms and conditions of this Agreement shall not affect the
obligation of other Participants to adhere to this Agreement and to proceed
accordingly with all activities covered by this Agreement. Nor shall any
Participant’s adherence to this Agreement affect that Participant’s duties,
liabilities, or other obligations with respect to any other Participant beyond those
stated in this Agreement.

SECTION 105. REGULATORY COMPLIANCE.

(@) United States Coast Guard Requirements.

The Participants shall comply with all applicable United States Coast Guard
requirements for safety, navigation, and notice.

(b) Environmental Regulations and Statutes.

The Participants shall comply with all applicable environmental regulations and
statutes.

(c) Other Regulatory Requirements.

The Participants shall comply with all applicable federal, state, and local
government requirements.
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SECTION 106. DISPUTE RESOLUTION.

Subject to the terms of Section 104(c)(7) of this Agreement, all disputes arising
between any Industry Participants and any Subsistence Participants shall be addressed
as follows:

(1) The dispute shall first be addressed between the affected Participant(s) in
consultation with the affected village Whaling Captains’ Association and the
Industry Participant(s)’ Local Representative.

(2) If the dispute cannot be resolved to the satisfaction of all affected
Participants, then the dispute shall be addressed with the affected Participants in
consultation with the AEWC.

(3) If the dispute cannot be satisfactorily resolved in accordance with
paragraphs (1) and (2) above, then the dispute shall be addressed with the
AEWC and the affected Participants in consultation with representatives of
NOAA Fisheries.

(4)  All Participants shall seek to resolve any disputes in a timely manner, and
shall work to ensure that requests for information or decisions are responded to

promptly.
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SECTON 107. EMERGENCY AND OTHER NECESSARY ASSISTANCE.
(@) Emergency Communications.

ALL VESSELS SHOULD NOTIFY THE APPROPRIATE COM-CENTER
IMMEDIATELY IN THE EVENT OF AN EMERGENCY. The appropriate Com-Center
operator will notify the nearest vessels and appropriate search and rescue authorities of
the problem and advise them regarding necessary assistance. (See attached listing of
local search and rescue organizations in Attachment 1.)

(b) Emergency Assistance for Subsistence Whale Hunters.

Section 403 of Public Law 107-372 (16 U.S.C. 916c note) provides that
“Notwithstanding any provision of law, the use of a vessel to tow a whale, taken in a
traditional subsistence whale hunt permitted by Federal law and conducted in waters off
the coast of Alaska is authorized, if such towing is performed upon a request for
emergency assistance made by a subsistence whale hunting organization formally
recognized by an agency of the United States government, or made by a member of
such an organization, to prevent the loss of a whale.” Industry Participants will advise
their vessel captains that, under the circumstances described above, assistance to tow
a whale is permitted under law when requested by a Subsistence Participant. Under
the circumstances described above, Industry Participants will provide such assistance
upon a request for emergency assistance from a Subsistence Participant, if conditions
permit the Industry Participant’s vessel to safely do so.

SECTION 108. POST-SEASON REVIEW / PRESEASON INTRODUCTION.
(@) Beaufort Sea Post-Season Joint Meeting.

Following the end of the fall 2010 bowhead whale subsistence hunt and prior to
the 2011 Pre-Season Introduction Meetings, the Industry Participant that establishes the
Deadhorse and Kaktovik Com Centers will offer to the AEWC Chairman to host a joint
meeting with all whaling captains of the Villages of Nuigsut, Kaktovik and Barrow, the
Marine Mammal Observer / Inupiat Communicators stationed on the Industry
Participants’ vessels in the Beaufort Sea, and with the Chairman and Executive Director
of the AEWC, at a mutually agreed upon time and place on the North Slope of Alaska,
to review the results of the 2010 Beaufort Sea Open Water Season, unless it is agreed
by all designated individuals or their representatives that such a meeting is not
necessary.

AEWC DEIS Comments Exhibit E



FINAL FOR SIGNATURE May 27, 2010

(b)  Chukchi Sea Post-Season Village Meetings.

Following the completion of 2010 Chukchi Sea Open Water Season and prior to
the 2011 Pre-Season Introduction Meetings, the Industry Participants involved, if
requested by the AEWC or the Whaling Captain’s Association of each village, will host a
meeting in each of the following villages: Wainwright, Pt. Lay, Pt. Hope, and Barrow (or
a joint meeting of the whaling captains from all of these villages if the whaling captains
agree to a joint meeting) to review the results of the 2010 operations and to discuss any
concerns residents of those villages might have regarding the operations. The
meetings will include the Marine Mammal Observer / Inupiat Communicators stationed
on the Industry Participants’ vessels in the Chukchi Sea. The Chairman and Executive
Director of the AEWC will be invited to attend the meeting(s).

(c) Pre-season Introduction Meetings.

(2) Immediately following each of the above meetings, and at the same
location, the Industry Participants will provide a brief introduction to their planned
operations for the 2011 Open Water Season. Each Industry Participant should
provide hand-outs explaining their planned activities that the whaling captains
can review.

(2)  Subsistence Participants understand that any planned operations
discussed at these Pre-Season Introduction Meetings, and the corresponding
maps, will represent the Industry Participant’s best estimate at that time of its
planned operations for the coming year, but that these planned operations are
preliminary, and are subject to change prior to the 2011 Open Water Season
Meeting.

(d) Map of Planned Industry Participant Activities.

The Industry Participants, jointly, shall prepare and provide the AEWC with a
large-scale map of the Beaufort and Chukchi Seas showing the locations and types of
oil and gas and barge and transit activities planned by each Industry Participant. This
map will be for use by the AEWC and Industry Participants during the 2011 CAA
Meeting.
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TITLE Il -- OPEN WATER SEASON COMMUNICATIONS

SECTION 201. MARINE MAMMAL OBSERVERS / INUPIAT COMMUNICATORS.

(@)

(b)

Marine Mammal Observer / Inupiat Communicator Required.

(2) In General. Each Industry Participant agrees to employ a Marine Mammal
Observer / Inupiat Communicator (MMO/IC) on board each Primary Sound
Source Vessel owned or operated by such Industry Participant in the Beaufort
Sea or Chukchi Sea.

(2)  Special Rule for Inside Beaufort Sea Barrier Islands. Industry Participants
whose seismic acquisition operations are limited to an area exclusively within the
barrier islands need employ an MMO/IC on its Primary Sound Source Vessel
only.

3) Near Shore Operations Support Vessels. Industry Participants are not
required to employ an MMO/IC on Near Shore Operations Support Vessels.

4) Sealift Operations. For Industry Participants conducting sealift operations
in which two tugs towing barges are accompanied within %2 mile by a third light
tug at all times, a MMO/IC is required to be employed on the light tug only.

Duties of Marine Mammal Observer / Inupiat Communicator.

(1) Each MMO/IC is to be employed as an observer and Inupiat
communicator for the duration of the 2010 Open Water Season on the vessel on
which he or she is stationed.

(2)  As a member of the crew, the MMO/IC will be subject to the regular code
of employee conduct on board the vessel and will be subject to discipline,
termination, suspension, layoff, or firing under the same conditions as other
employees of the vessel operator or appropriate contractor.

(3)  Once the source vessel on which the MMO/IC is employed is in the vicinity
of a whaling area and the whalers have launched their boats, the MMO/IC’s

primary duty will be to carry out the communications responsibilities set out in
this Title.

10

AEWC DEIS Comments Exhibit E



FINAL FOR SIGNATURE May 27, 2010

(4)  Atall other times, the MMO/IC will be responsible for keeping a lookout for
bowhead whales and/or other marine mammals in the vicinity of the vessel to
assist the vessel captain in avoiding harm to the whales and other marine
mammals.

5) It is the MMO/IC’s responsibility to call the appropriate Com-Center as set
out in Sections 202 and 203.

(6) The MMO/IC will be responsible for all radio contacts between vessels
owned or operated by each of the Industry Participants and whaling boats
covered under Section 207 of this Agreement and shall interpret communications
as needed to allow the vessel operator to take such action as may be necessary
pursuant to this Agreement.

(7)  The MMO/IC shall contact directly subsistence whaling boats that may be
in the vicinity to ensure that conflicts are avoided to the greatest possible extent.

(8) The MMO/IC will maintain a record of his or her communications with each
Com-Center and the subsistence whaling boats, as well as any marine mammal
sightings by the MMO/IC.

SECTION 202. COM-CENTER GENERAL COMMUNICATIONS SCHEME.

(@)

Reporting Positions for Vessels Owned or Operated by the Industry
Participants.

(1)  All vessels (other than barge and transit vessels covered under section
302) shall report to the appropriate Com-Center at least once every six hours
commencing with a call at approximately 06:00 hours. Each call shall report the
following information:

(A)  Vessel name, operator of vessel, charter or owner of vessel, and
the project the vessel is working on.

(B)  Vessel location, speed, and direction.

11
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(b)

(C) Plans for vessel movement between the time of the call and the
time of the next call. The final call of the day shall include a statement of
the vessel's general area of expected operations for the following day, if
known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
at Chukchi Sea prospect. We are currentlyat ' north
" west, proceeding SE at knots. We will proceed on this

course for hours and will report location and direction at that time.

(2) The appropriate Com-Center shall be notified if there is any significant
change in plans, such as an unannounced start-up of operations or significant
deviations from announced course, and such Com-Center shall notify all whalers
of such changes. A call to the appropriate Com-Center shall be made regarding
any unsafe or unanticipated ice conditions.

(3) In the event that the Industry Participant’s operation includes seismic data
acquisition, the operator reserves the right to restrict exact vessel location
information and provide more general location information.

Reporting Positions for Subsistence Whale Hunting Crews.

(1)  All subsistence whaling captains shall report to the appropriate Com-
Center at the time they launch their boats from shore and again when they return
to shore.

(2)  All subsistence whaling captains shall report to such Com-Center the
initial GPS coordinates of their whaling camps.

(3)  Additional communications shall be made on an as needed basis.
4) Each call shall report the following information:
(A)  The crew’s location and general direction of travel.
EXAMPLE: This is . We are just starting out. We will

be traveling north-east from to scout for whales. | will
call if our plans change.

(B) The presence of any vessels or aircraft owned or operated by any
of the Industry Participants, or their contractors, that are not observing the
specified guidelines set forth in Title V on Avoiding Conflicts.

12
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(c)

(C) The final call of the day shall include a statement of the whaling
captain’s general area of expected operations for the following day, if
known at the time.

(5) Any subsistence whale hunter preparing to tow a caught whale shall report
to the appropriate Com-Center before starting to tow.

EXAMPLE: This is Archie Ahkiviana. lam ___ ’  north, ' west. | have a
whale and am towing it into

(6) Each time a subsistence whaling camp is moved, it shall be reported
promptly to the appropriate Com-Center, including the new GPS coordinates.

(7)  Subsistence whale hunters shall notify the appropriate Com-Center
promptly if, due to weather or any other unforeseen event, whaling is not going to
take place that day.

(8) Subsistence whaling captains shall contact the appropriate Com-Center
promptly and report any unexpected movements of their vessel.

Responsibilities of Participants.

(2) Monitoring VHF Channel 16.

All vessels covered by Sections 207, 301, and 401 of this Agreement shall
monitor marine VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas

It is the responsibility of each vessel owned or operated by any of the
Industry Participants and covered by Sections 301 or 401 of this Agreement to
determine the positions of all of their vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.

3) Vessel-to-Vessel Communication

After any vessel owned or operated by any of the Industry Participants
and covered by Sections 301 or 401 of this Agreement has been informed of or
has determined the location of subsistence whale hunting boats in its vicinity, the
Marine Mammal Observer / Inupiat Communicator shall contact those boats in
order to coordinate movement and take necessary avoidance precautions.

13
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SECTION 203. THE COMMUNICATIONS SYSTEM COORDINATION CENTERS
(COM-CENTERS).

(@) Chukchi Lead System Included in Com-Center Coverage.

In addition to the Beaufort Sea and Chukchi Sea, the communications scheme
shall apply in the Chukchi Sea lead system, as identified and excluded from leasing in
the current MMS Five-Year Leasing Program, 2008-2012.

(b) Set Up and Operation.

(1)  Subject to the terms of Section 104(c) of this Agreement, the Industry
Participants conducting operations in:

(A) the Beaufort Sea jointly will arrange for the funding of Com-Centers
in Deadhorse and Kaktovik; and

(B) the Chukchi Sea jointly will arrange for the funding of Com-Centers
in Barrow, Wainwright, Pt. Lay, and Pt. Hope.

(2)  All six Com-Centers will be staffed by Inupiat operators. GROUND
TRANSPORTATION MUST BE PROVIDED FOR COM-CENTER OPERATIONS
IN KAKTOVIK FOR POLAR BEAR AND BROWN BEAR SAFETY. The Com-
Centers will be operated 24 hours per day during the 2010 subsistence bowhead
whale hunt. One Industry Participant in the Beaufort Sea and one Industry
Participant in the Chukchi Sea, or their respective contractor, will be designated
as the operator of the Com-Centers for that Sea, in consultation with the AEWC.

3) Each Industry Participant shall contribute to the funding of the Com-
Centers covering the areas in which it conducts oil and gas operations. The level
of funding for the Com-Centers provided by each of the Industry Participants is
intended to be in proportion to the scale of their respective activities, and shall be
mutually agreed by the Industry Participants.

(4)  The procedures to be followed by the Com-Center operators are set forth
in subsection (d) below.

14
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(c)

(d)

Staffing.
Q) Each Com-Center shall have an Inupiat operator (“Com-Center operator”)
on duty 24 hours per day from August 15 until the end of the bowhead whale
subsistence hunt in:

(A)  Kaktovik for the Kaktovik Com-Center;

(B)  Nuigsut for the Deadhorse Com-Center;

(C) Barrow for the Barrow Com-Center;

(D)  Wainwright for the Wainwright Com-Center.

(E) Pt Lay for the Pt. Lay Com-Center, which will be located in the Pt.
Lay Whaling Captains’ Association building; and

(F) Pt. Hope for the Pt. Hope Com-Center, which will be located in the
Pt. Hope Whaling Captains’ Association building.

(2)  All Com-Center staff shall be local hire.
Duties of the Com-Center Operators.
(1) The Com-Center operators shall be available to receive radio and
telephone calls and to call vessels as described below. A record shall be made
of all calls from every vessel covered by Sections 207, 301, and 401 of this
Agreement. Information reported regarding whales struck, lost, landed, or the
location of whales struck, lost, or landed, or the number of strikes remaining,
shall be confidential and shall not be disclosed to anyone other than the AEWC
or the local Whaling Captains’ Association. The record of all reporting calls
should contain the following information:
(A)  Industry Participant Vessel:
0] Name of caller and vessel.
(i) Vessel location, speed, and direction.

(i) Time of call.

15
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(B)

(iv)  Anticipated movements between this call and the next
report.

(V) Reports of any industry or subsistence activities.
Subsistence Whale Hunting Boat:

0] Name of caller.

(i) Location of boat or camp.

(i)  Time of call.

(iv)  Plans for travel.

(V) Any special information such as caught whale, whale to be
towed, or industry vessel conflicts with whale or whaler. Any report
of the number of whales struck, lost, or landed, or of the number of
strikes remaining, shall be kept confidential and shall not be
disclosed by the Com-Center or any Com-Center operator to
anyone other than the AEWC or the local Whaling Captains’
Association. The location of whales struck, lost, or landed shall be
kept confidential and shall not be disclosed except to the extent
needed to avoid an Industry/Subsistence Whale Hunter conflict.

(2) Report of Industry/Subsistence Whale Hunter Conflict. In the event an
industry/subsistence whale hunter conflict is reported, the appropriate Com-
Center operator shall record:

(A)
(B)
(©)

(D)

Name of industry vessel.
Name of subsistence whaling captain.
Location of vessels.

Nature of conflict, data, and time.

(3) If all vessels and boats covered by Sections 207, 301, and 401 of this
Agreement have not reported to the appropriate Com-Center within one hour of
the recommended time, that Com-Center operator shall attempt to call all non-
reporting vessels to determine the information set out above under the Duties of
the Com-Center operator.

16
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(4)  Assoon as location information is provided by a vessel covered by
Sections 207, 301, or 401 of this Agreement, the appropriate Com-Center
operator shall plot the location and area of probable operations on the large map
provided at the Com-Center.

5) If, in receiving information or plotting it, a Com-Center operator observes
that operations by Industry Participants might conflict with subsistence whaling
activities, such Com-Center operator should attempt to contact the industry
vessel involved and advise the Industry Participant’s Local Representative(s) and
the vessel operators of the potential conflict.

SECTION 204. STANDARDIZED LOG BOOKS.

The Industry Participants will provide the Com-Centers and Marine Mammal

Observer / Inupiat Communicators with identical log books to assist in the
standardization of record keeping associated with communications procedures required
pursuant to this Agreement.

SECTION 205. COMMUNICATIONS EQUIPMENT.

(@)

Communications Equipment to be Provided to Subsistence Whale Hunting
Crews.

(2) In General. The Industry Participants will provide (or participate in the
provision of) the communications equipment described in paragraphs (4) and (6)
of this subsection and subsection (b) of this section.

(2) Beaufort Sea. The Industry Participants funding Com-Centers in
Deadhorse and Kaktovik will fund the provision of communications equipment for
the whaling captains of Kaktovik and Nuigsut in the same proportion as they fund
those Com-Centers.

3) Chukchi Sea. The Industry participants conducting operations in the
Chukchi Sea will coordinate with each other to participate in funding the provision

of communications equipment for the whaling captains of Barrow, Wainwright, Pt.
Hope, and Pt. Lay.

17
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(4)  All-Channel, Water-Resistant VHF Radios.

These VHF radios are specifically designed for marine use and allow monitoring
of Channel 16 while using or listening to another channel.

(A)
(B)
(©)
(D)
(E)
(F)
(©)
(H)
(1

()
(K)

Kaktovik Subsistence Whaling Boats: 8
Kaktovik Base and Search and Rescue: 2
Nuigsut Subsistence Whaling Boats: 12
Nuigsut Base and Search and Rescue: 3
Barrow Base and Search and Rescue: 2
Wainwright Base and Search and Rescue: 2
Wainwright Subsistence Whaling Boats: 4
Pt. Hope Base and Search and Rescue: 2
Pt. Hope Subsistence Whaling Boats: 10

Pt. Lay Base and Search and Rescue: 2

Pt. Lay Subsistence Whaling Boats: 4

(5) Specific VHF Channels For Each Village.

The whaling boats from each of the villages have been assigned individual VHF
channels for vessel-to-vessel and vessel-to-Com-Center communications as

follows:
(A)
(B)
(C)

(D)

Nuigsut whaling crews will use Channel 68.
Kaktovik whaling crews will use Channel 69.
Barrow whaling crews will use Channel 72.

Wainwright Whaling Crews will use Channel 12.

18
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(E) Pt. Lay Whaling Crews will use Channel 72.
(F)  Pt. Hope Whaling Crews will use Channel 68.

(6) Satellite Telephones.

The satellite telephones are to be used as backup for the VHF radios. The
satellite telephones for use on subsistence whaling boats are for emergency use
only and should be programmed for direct dial to the nearest Com-Center.

A. Kaktovik Base Phones: 2

B. Kaktovik Subsistence Whaling Boats: 8

C. Nuigsut Base Phones: 2

D. Nuigsut Subsistence Whaling Boats: 12

E. Barrow Subsistence Whaling Boats: 2

F. Wainwright Subsistence Whaling Boats: 4

G. Pt. Lay Subsistence Whaling Boats: 2

(7 Distribution and Return of Equipment.

The distribution of the VHF radios and satellite telephone equipment to
whaling captains for use during the 2010 fall bowhead subsistence whale hunting
season shall be completed no later than August 15, 2010. All such units and
telephone equipment provided under this Agreement, whether in this section or
otherwise, will be returned promptly by the Subsistence Participants to the
Industry Participant or the person providing such units and equipment at the end
of each Village’s 2010 fall bowhead whale subsistence hunt.
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(b) Communications Equipment on Vessels Owned or Operated by the
Industry Participants and/or their Contractors.

The Marine Mammal Observer / Inupiat Communicators onboard source vessels
owned or operated by the Industry Participants and/or their contractors will also be
supplied with all-channel VHF radios. The MMO/ICs have been assigned Channel 7 for
their exclusive use in communicating with the Com-Center. Such radios shall be
returned upon the completion or termination of the MMO/IC’s assignment.

(c) Radio Installation and User Training.

The Whaling Captains of Nuigsut, Kaktovik, Wainwright, Pt. Lay, and Pt. Hope,
with assistance from the Industry Participants, will be responsible for the installation of
the VHF radio equipment. The Industry participants will provide (or participate in the
provision of) on-site user training for the VHF and satellite telephone equipment on or
before August 15, 2010, if requested and as scheduled by the Whaling Captains’
Associations of Nuigsut, Kaktovik, Barrow, Wainwright, Pt. Lay, and Pt. Hope, and the
Industry Participant operating the Beaufort Sea Com-Centers or Chukchi Sea Com-
Centers, as appropriate.

SECTION 206. INDIVIDUALS TO CONTACT.

Listed below are the primary contact names and phone numbers for each of the
Participants.

(1) BP Exploration (Alaska), Inc.’s (BP) Local Representative

LOWRY BROTT will be BP’s local representative on the North Slope during the
Term of this Agreement and will be stationed at Norhtstar Island and will be available by
telephone at (907)670-3520 and when Mr. Brott is not available, his alternate, Dan
Ferriter, will be stationed at Northstar Island and will be available by telephone at the
above number.

(2) ConocoPhillips’ Local Representative

Jim Darnell (907) 265-6240
Heather Collins-Ballot (907) 265-6213
Field Rep TBD (Bob Shears, Wainwright — Oloognik/Fairweather Corp.)

(3) Exxon Mobil's Local Representative
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TBD

(4) ION / GX Technology’s Local Representative

TBD

(5) Pioneer Natural Resources’ (Pioneer) Local Representative

PAT FOLEY will be Pioneer’s local representative during the Term of this
Agreement and will be stationed in Anchorage and will be available by telephone at
(907) 343-2110.

(6) Shell Offshore Inc.’s (Shell) Local Representatives

JOHN MAKETA and HOWARD HILL will be Shell's local representatives on the
North Slope during the Term of this Agreement and will be stationed at Barrow during
Chukchi Sea operations and at Deadhorse during Beaufort Sea operations and will be
available by telephone at (907) 770-3700.

(7) STATOIL’s Local Representative

TBD

(8) The Village of Kaktovik

For purposes of this Agreement, the individuals to contact for the Village of
Kaktovik will be: JOSEPH KALEAK at (907) 640-6213 or 640-6515, and FENTON
REXFORD at (907) 640-2042 (Home) or (907) 640-6419 (Work).

(9) The Village of Nuigsut

For purposes of this Agreement, the individuals to contact for the Village of
Nuigsut will be: ISAAC NUKAPIGAK at (907) 480-6220 (Work); (907) 480-2400 (Home).

(10) The Village of Barrow

For purposes of this Agreement, the individuals to contact for the Village of
Barrow will be: HARRY BROWER, JR. at (907) 852-0350 (Work), and EUGENE
BROWER at (907) 852-3601.
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(11) The Village of Wainwright

For purposes of this Agreement, the individuals to contact for the Village of
Wainwright will be: ROSSMAN PEETOOK at (907) 763-4774, and WALTER NAYAKIK
at (907)763-2915 (Work).

(12) The Village of Pt. Hope

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Hope will be: CHESTER FRANKSON, SR. at (907) 368-2054 (Home).

(13) The Village of Pt. Lay

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Lay will be: JULIUS REXFORD (907) 833-4592 (Home), (907) 833-2214 (Work), (907)
833-2320 (Fax), THOMAS NUKAPIAK (907) 833-6467 (Home), (907) 833-3838

(14) The AEWC

For purposes of this Agreement, the individuals to contact for the AEWC shall be:
HARRY BROWER, JR. at (907) 852-0350 (Work) and JOHNNY AIKEN at (907) 852-
2392.
SECTION 207. SUBSISTENCE WHALE HUNTING BOATS.

The following is a list of the number of boats each of the Subsistence Participants
plan to use:

(1) Boats Owned/Used by Whaling Captains of Nuigsut (NWCA)

The subsistence whaling crews of the Village of Nuigsut plan to use (12)
twelve boats for subsistence whale hunting during the late summer and fall of
2010.

(2) Boats Owned/Used by Whaling Captains of Kaktovik (KWCA)

The subsistence whaling crews of the Village of Kaktovik plan to use (8)
eight boats for subsistence whale hunting during the late summer and fall of
2010.
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(3) Boats Owned/Used by Whaling Captains of Barrow (BWCA)

The subsistence whaling crews of the Village of Barrow plan to use (40)
forty boats for subsistence whale hunting during the late summer and fall of
2010.

(4) Boats Owned/Used by Whaling Captains of Wainwright (WWCA)

The subsistence whaling crews of the Village of Wainwright plan to use (4)
four boats for subsistence whale hunting during the fall of 2010.

(5) Boats Owned/Used by Whaling Captains of Pt. Hope (Pt. HWCA)

The subsistence whaling crews of the Village of Pt. Hope plan to use (10)
ten boats for subsistence whale hunting during the late fall of 2010.

(6) Boats Owned/Used by Whaling Captains of Pt. Lay (Pt. LWCA)

The subsistence whaling crews of the Village of Pt. Lay plan to use (4)
four boats for subsistence whale hunting during the fall of 2010.

If any additional boats are put in use by subsistence whaling crews, the industry
Participants will be notified promptly through the Com-Center.

TITLE Il - BARGE AND TRANSIT VESSEL OPERATIONS

SECTION 301. IN GENERAL.

A Participant may employ barges or transit vessels to transport materials through
the Beaufort Sea or Chukchi Sea during the term of this Agreement. Any Industry
Participant who employs a barge or transit vessel to transport materials through the
Beaufort Sea or Chukchi Sea during the term of this Agreement shall require the barge
or transit vessel operator to comply with Sections 201 and 302 of this Agreement while
providing services to that Industry Participant.
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SECTION 302. BARGE AND TRANSIT VESSEL OPERATIONS.

(@)

(b)

Reporting Positions for Barge or Transit Vessels Owned or Operated by
industry Participants.

(1)  All barge or transit vessels shall report to the appropriate Com-Center at
least once every six hours commencing with a call at approximately 06:00 hours.
Each call shall report the following information:

(A)  Barge or transit vessel name, operator of vessel, charter or owner
of vessel, and the project or entity the vessel is transporting materials for.

(B) Barge or transit vessel location, speed, and direction.

(C) Plans for barge or transit vessel movement between the time of the
call and the time of the next call. The final call of the day shall include a
statement of the barge or transit vessel’'s general area of expected
operations for the following day, if known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
in the Chukchi Sea. We arecurrentlyat  *  north __ *
west, proceeding SE at knots. We will proceed on this course for

hours and will report location and direction at that time.

(2) The appropriate Com-Center also shall be notified if there is any
significant change in plans, such as an unannounced start-up of operations or
significant deviations from announced course, and such Com-Center shall notify
all whalers of such changes. A call to the appropriate Com-Center shall be made
regarding any unsafe or unanticipated ice conditions.

Operator Duties.

All barge and transit vessel operators are responsible for the following

requirements.

(2) Monitoring VHF Channel 16. All barge and transit vessel operators shall
monitor marine VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas. It is the responsibility of
each Industry Participant and barge or transit vessel operator to determine the
positions of their barge or transit vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.
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(c)

(d)

(3) Vessel-to-Vessel Communication. After any barge or transit vessel owned
or operated by any Industry Participant has been informed of or has determined
the location of subsistence whale hunting boats in its vicinity, the Marine Mammal
Observer / Inupiat Communicator shall contact those boats in order to coordinate
movement and take necessary avoidance precautions.

Routing Barges and Transit Vessels.

(1)  All barge and transit vessel routes shall be planned so as to minimize any
potential conflict with bowhead whales or subsistence whaling activities. All
barges and transit vessels shall avoid areas of active or anticipated whaling
activity, as reported pursuant to Section 202.

(2) Beaufort Sea. Vessels transiting east of Bullet Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

3) Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at all times at least five (5) miles offshore during transit.

Vessel Speeds.

Barges and transit vessels shall be operated at speeds necessary to ensure no

physical contact with whales occurs, and to make any other potential conflicts with
bowhead whales or whalers unlikely. Vessel speeds shall be less than 10 knots in the
proximity of feeding whales or whale aggregations.

(€)

Vessels Operating in Proximity of Bowhead Whales.

If any barge or transit vessel inadvertently approaches within 1.6 kilometers (1

mile) of observed bowhead whales, except when providing emergency assistance to
whalers or in other emergency situations, the vessel operator will take reasonable
precautions to avoid potential interaction with the bowhead whales by taking one or
more of the following actions, as appropriate:

(2) reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2)  steering around the whale(s) if possible;

3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;
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(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(5) checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

()  Sound Signature and Marine Mammal Sighting Data.

Industry Participants whose operations are limited exclusively to barge or vessel
traffic will submit to the AEWC and NSB DWM sound signature data for each vessel
over 5 net tons they are using and all marine mammal sighting data.

TITLE IV — VESSELS, TESTING, AND MONITORING

SECTION 401. INDUSTRY PARTICIPANT VESSELS AND EQUIPMENT.
€) List of Vessels and Equipment Required.

Each Industry Participant engaged in oil and gas operations shall provide a list
identifying all vessels or other equipment (including but not limited to boats, barges,
aircraft, or similar craft) that are owned and/or operated by, or that are under contract to
the Industry Participants, for use in the Beaufort Sea or Chukchi Sea for oil and gas
operations or for implementation of such Industry Participant’s monitoring plan. Vessels
and equipment used for oil and gas operations shall be listed in Attachment Il, and
vessels and equipment used for monitoring plans shall be listed in Attachment IIl.

(b)  Only Listed Vessels and Equipment May Be Used.

(2) NONE OF THE INDUSTRY PARTICIPANTS INTENDS TO OPERATE
ANY VESSEL OR EQUIPMENT NOT IDENTIFIED IN THE LISTS REQUIRED
UNDER SUBSECTION (a) DURING THE TERM OF THIS AGREEMENT.

(2) Notwithstanding paragraph 1, if any Industry Participant decides to use
different vessels or equipment or additional vessels or equipment, such vessels
and equipment shall be used only for purposes identified in Attachments Il or I,
and the AEWC and the whaling captains of Nuigsut, Kaktovik, Barrow,
Wainwright, Pt. Hope, and Pt. Lay shall be notified promptly through the
appropriate Com-Center, as identified in Section 203 of this Agreement, and in
writing, of their identity and their intended use, including location of use.
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SECTION 402. SOUND SIGNATURE TESTS.

(@)

(b)

Sound Source Verification Testing.

(1) Geophysical Equipment. For purposes of obtaining a sound signature
for Industry Participants’ geophysical equipment, the Industry Participants shall
have initiated a test of all geophysical equipment within 72 hours of initiating or
having initiated operations in the Beaufort Sea or Chukchi Sea. Such tests shall
be conducted as set forth in section 402(b).

(2) Vessels. Industry Participants will conduct a sound source verification test
for all vessels used for geophysical activity. Each Industry Participant shall
establish a sound source verification range or Industry Participants may
participate jointly in establishing a range for the Chukchi Sea and Beaufort Sea,
or both. A separate range shall be used for the Chukchi Sea and Beaufort Sea,
and vessels shall use the appropriate range for each sea in which they operate.
For testing each vessel shall proceed through the range and record information
on the date, time, vessel speed, vessel route, vessel load, weather conditions,
and equipment operating on the vessel (all noise generating equipment on the
vessel, other than geophysical equipment subject to separate testing under
paragraph (1), shall be in operation while the vessel is proceeding through the
range). The range should be established near a location where details on wind
speed and direction are regularly monitored and archived.

Mutual Agreement on Site for Testing; Advance Notice Required.

(2) In General. Each geophysical equipment sound signature test shall be
conducted at a site mutually agreed upon by the Industry Participant conducting
such test and the AEWC. Each Industry Participant conducting such sound
signature test(s) will make a good faith effort to provide three (3) weeks advance
notice to the AEWC and the NSB DWM of its intent to perform each test.

(2) Beaufort Sea Testing. For geophysical equipment sound signature tests
conducted in the Beaufort Sea, the Industry Participant conducting such tests
shall provide transportation for an appropriate number of representatives from:
the AEWC, the whaling captains of the Villages of Barrow, Nuigsut, and Kaktovik,
and the NSB DWM to observe the sound signature tests.
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(c)

(3) Chukchi Sea Testing. For geophysical equipment sound signature tests
conducted on vessels to be used in the Chukchi Sea, the Industry Participant(s)
conducting such tests shall provide transportation for an appropriate number of
representatives from: the AEWC, the whaling captains of the Villages of Barrow,
Wainwright, Pt. Lay, and Pt. Hope, and the NSB DWM to observe the sound
signature tests.

Sound Signature Data to be Made Available.

(1)  Within seven (7) days of completing the sound signature field tests for
geophysical equipment and within 30 days of the end of the operating season for
sound source verification ranges, each Industry Participant and/or its contractor
conducting such test(s) will make all data collected during the sound signature
test(s) available upon request to the AEWC and the NSB DWM and will provide
the AEWC and the NSB DWM the preliminary analysis of that data, as well as
any other sound signature data that is available and that the AEWC, the NSB
DWM, and the Industry Participant agree is relevant to understanding the
potential noise impacts of the proposed operations to migrating bowhead whales
or other affected marine mammals.

(2)  Once completed the final data analysis will be provided to the AEWC and
the NSB DWM upon request. Final data from sound source verification ranges
shall be provided to the NSB DWM and the AEWC no later than December 31,
2010.

(3)  Any Industry Participant who prepares a model of the sound signature of
its vessels and operations, whether before or after the Sound Signature Test, will
provide copies of those models and any related analysis to the AEWC and the
NSB DWM upon request.

SECTION 403. MONITORING PLANS.

(@)

Monitoring Plan Required.

(2) Each Industry Participant agrees to prepare and implement a noise impact
monitoring plan to collect data designed to determine the effects of its oil and gas
operations on fall migrating bowhead whales and other affected marine
mammals.

(2) The Monitoring Plans shall be designed in cooperation with the AEWC,

the NSB DWM, NOAA Fisheries, the U.S. Minerals Management Service, and
any other entities or individuals designated by one of these organizations.
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(b) Beaufort Sea Monitoring Plans.

In the Beaufort Sea, the monitoring plans shall include an investigation of noise
effects on fall migrating bowhead whales as they travel past the noise source, with
special attention to changes in calling behavior, deflection from the normal migratory
path, where deflection occurs, and the duration of the deflection.

(c) Chukchi Sea Monitoring Plans.

In the Chukchi Sea, the monitoring plans should focus on the identity, timing,
location, and numbers of marine mammals and their behavioral responses to the noise
source. The monitoring plans will place emphasis on understanding impacts from
industrial sounds on marine mammals.

(d) Use of Prior Information and Peer Review Required.

(2) Prior impact study results shall be incorporated into the monitoring plans
prepared by each Industry Participant.

(2) Each monitoring plan shall be subject to peer review by stakeholders at
the 2010 Open Water Season Peer Review Meeting, convened by NOAA
Fisheries. Draft plans will be submitted to the NSB DWM and AEWC by March
1. 2010. Peer review and acceptance of each monitoring plan through this
process shall be completed prior to the commencement of each Industry
Participants’ 2010 operations in the Beaufort Sea or Chukchi Sea.

(e) Raw Data, Communication, and Summary Required.
(2) Each Industry Participant conducting site-specific monitoring will:

(A)  make raw data, including datasheets, field notes, and electronic
data, available to the NSB DWM at the end of the season.

(B) permit and encourage open communications among their
contractors and the AEWC and NSB DWM.
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(2) Each Industry Participant will submit a summary of monitoring plan results
and progress to the AEWC and NSB DWM every two weeks during the operating
season.

SECTION 404. CUMULATIVE NOISE IMPACTS STUDY.

Each Industry Participant further agrees to provide its monitoring plan and sound
signature data, for use in a cumulative effects analysis of the multiple sound sources
and their possible relationship to any observed changes in marine mammal behavior, to
be undertaken pursuant to a Cumulative Noise Impacts Study.

The study design for the Cumulative Impacts Study shall be developed through a
Cumulative Impacts Workshop to be organized by the North Slope Borough in the
winter of 2010/2011. The results of this workshop will be presented at the 2011 Open
Water Meeting.

TITLE V- AVOIDING CONFLICTS DURING THE OPEN
WATER SEASON

Industry Participants are reminded that Sections 101(a)(5)(A) and (D) of the
Marine Mammal Protection Act provide, among other things, that the Secretary can
authorize the incidental taking of small numbers of marine mammals of a species or
population stock if the Secretary finds, among other things, that the total of such takings
during the authorized period will not have an unmitigable adverse impact on the
availability of such species or stock for taking for subsistence uses.

The following Operating Guidelines apply in the Beaufort Sea and Chukchi Sea,
except as otherwise specified and in all cases with due regard to environmental

conditions and operational safety. These Operating Guidelines are in addition to any
permit restrictions or stipulations imposed by the applicable governmental agencies.
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SECTION 501. GENERAL PROVISIONS FOR AVOIDING INTERFERENCE WITH

(@)

(b)

(c)

BOWHEAD WHALES OR SUBSISTENCE WHALE HUNTING
ACTIVITIES.

Routing Vessels and Aircraft.

(1)  Allvessel and aircraft routes shall be planned so as to minimize any
potential conflict with bowhead whales or subsistence whaling activities. All
vessels shall avoid areas of active or anticipated whaling activity (as reported
pursuant to Section 202).

(2) Beaufort Sea. Vessels transiting east of Bullen Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

3) Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at all times at least five (5) miles offshore during transit.

Aircraft Altitude Floor and Flight Path.

(1) AIRCRAFT SHALL NOT OPERATE BELOW 1500 FEET unless the
aircraft is engaged in marine mammal monitoring, approaching, landing or taking
off, or unless engaged in providing assistance to a whaler or in poor weather
(low ceilings) or any other emergency situations. Aircraft engaged in marine
mammal monitoring shall not operate below 1500 feet in areas of active whaling;
such areas to be identified through communications with the Com-Centers.

(2) Except for airplanes engaged in marine mammal monitoring, aircraft shall
use a flight path that keeps the aircraft at least five (5) miles inland until the
aircraft is directly south of its offshore destination, then at that point it shall fly
directly north to its destination.

Vessel Speeds.

Vessels shall be operated at speeds necessary to ensure no physical contact

with whales occurs, and to make any other potential conflicts with bowhead whales or
whalers unlikely. Vessel speeds shall be less than 10 knots in the proximity of feeding
whales or whale aggregations.
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(d)  Vessels Operating in Proximity of Bowhead Whales.

If any vessel inadvertently approaches within 1.6 kilometers (1 mile) of observed
bowhead whales, except when providing emergency assistance to whalers or in other
emergency situations, the vessel operator will take reasonable precautions to avoid
potential interaction with the bowhead whales by taking one or more of the following
actions, as appropriate:

(2) reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2)  steering around the whale(s) if possible;

(3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(5) checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

SECTION 502. GEOPHYSICAL ACTIVITY LIMITATIONS.

The following operating limitations are to be observed and the operations are to
be accompanied by a monitoring plan as set forth in Section 403 and Attachment Il of
this Agreement. The Industry Participants conducting geophysical activity agree to
coordinate the timing and location of such activity so as to reduce, by the greatest
extent reasonably possible, the level of noise energy entering the water from such
activity at any given time and at any given location.
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€) Limitations on Geophysical Activity in the Beaufort Sea.

All geophysical activity in the Beaufort Sea shall be conducted in accordance
with the terms set forth below.

(1) Kaktovik: No geophysical activity from the Canadian Border to the
Canning River (146 deg. 4 min. W) from 25 August to close of the fall bowhead
whale hunt in Kaktovik and Nuigsut.*  From August 10 to August 25, Industry
Participants will communicate and collaborate with AEWC on any planned vessel
movement in and around Kaktovik and Cross Island to avoid impacts to whale

hunt.
(2) Nuigsut:
A. Pt. Storkerson(~148 deg. 42 min. W) to Thetis Island (~150 deg.
10.2 min. W).
0] Inside the Barrier Islands: No geophysical activity prior to

August 5. Geophysical activity is allowed from August 5 until
completion of operations?

(i).  Outside the Barrier Islands: No geophysical activity from
August 25 to close of fall bowhead whale hunting in Nuigsut.
Geophysical activity is allowed at all other times.

b. Canning River (~146 deg. 4 min. W) to Pt. Storkerson (~148 deg.
42 min. W): No geophysical activity from August 25 to the close of
bowhead whale subsistence hunting in Nuigsut.

3) Barrow: No geophysical activity from Pitt Point on the east side of
Smith Bay (~152 deg. 15 min. W) to a location about half way between Barrow
and Peard Bay (~157 deg. 20 min. W) from September 15 to the close of the fall
bowhead whale hunt in Barrow.

1 The bowhead whale subsistence hunt will be considered closed for a

particular village when the village Whaling Captains’ Association declares the hunt
ended or the village quota has been exhausted (as announced by the village Whaling
Captains’ Association or the AEWC), whichever occurs earlier.

2 Geophysical activity allowed in this area after August 25 shall include a
source array of no more than 12 air guns, a source layout no greater than 8 m x 6 m,
and a single source volume no greater than 880 in>.
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(b) Limitations on Geophysical Activity in the Chukchi Sea.

All geophysical activity in the Chukchi Sea shall be conducted in accordance with
the terms set forth below.

(2) Beginning September 15, and ending with the close of the fall bowhead
whale hunt, ® if Wainwright, Pt. Lay, or Pt. Hope intend to whale, no more than
two geophysical activities employing air guns will occur at any one time in the
Chukchi Sea and air guns will not be used within 30 miles of any point along the
Chukchi Sea. Industry Participants will contact the whaling captains’
associations of each of those villages to determine if a village is attempting to
whale and will notify the AEWC of any response.

(2) Safe harbor will be at sites selected by the Industry Participants and the
AEWC. Safe harbor sites will be agreed upon no later than June 15 and shall be
listed in Attachment IV.

(3) Any vessel operating within 60 miles of the Chukchi Sea coast will follow
the communications procedures set forth in Title Il of this Agreement. All vessels
will adhere to the conflict avoidance measures set forth in Section 501 of this
Agreement.

4) If a dispute should arise, the resolution process set forth in Section 106 of
this Agreement shall apply.

3 The bowhead whale subsistence hunt will be considered closed when

village Whaling Captains’ Associations of Wainwright, Pt. Lay, and Pt. Hope have each
declared that (A) they do not intend to hunt, (B) their village hunt has ended, or (C) the
village quota has been exhausted (as announced by the village Whaling Captains’
Association or the AEWC), whichever occurs earlier.
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SECTION 503. DRILLING AND PRODUCTION.

The following operating limitations are to be observed and the operations are to
be accompanied by a Monitoring Plan as set forth in Section 403 and Attachment Il of
this Agreement.

(@) Agreement to Jointly Propose Discharge Standards to the EPA.

The Participants agree to jointly develop and submit comments to the
Environmental Protection Agency in support of applying to the Beaufort Sea and
Chukchi Sea the discharge standards applicable to the Arctic waters off Norway.

(b) Sampling of Drilling Mud and Cuttings.

For all drilling operations, whether for exploration, development, or production, in
the Beaufort Sea or Chukchi Sea habitat of the bowhead whale, the operator shall
cooperate with the AEWC and North Slope Borough in the design and implementation
of a program to monitor all discharged materials and impacts to migratory resources
from any materials that might be discharged into the marine environment.

(c) Monitoring of Gray Water, Black Water, and Heated Water.

For all exploratory drilling operations in the Beaufort Sea or Chukchi Sea habitat
of the bowhead whale, the operator shall cooperate with the AEWC and North Slope
Borough in the design and implementation of a program to monitor the composition or
temperature and the fate of all discharged materials and impacts to migratory resources
from any materials dumped into the marine environment to assess the impacts of such
discharges on water quality, the benthic environment, and prey species.

(d) Drilling Operations in the Beaufort Sea East of Cross Island.

No drilling equipment or related vessels shall be onsite at any offshore drilling
location east of Cross Island from 25 August until the close of the bowhead whale hunt
in Nuigsut and Kaktovik. However, such equipment may remain within the Beaufort Sea

in the vicinity of 71 degrees 25 minutes N and 146 degrees 4 minutes W., or at the
edge of the Arctic ice pack, whichever is closer to shore.
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(e) Drilling Operations in the Beaufort Sea West of Cross Island.

No drilling equipment or related vessels shall be moved onsite at any location
outside the barrier islands west of Cross Island until the close of the bowhead whale
hunt in Barrow.

()] Oil Spill Mitigation.

Unless otherwise agreed with the AEWC, Industry Participants engaged in oil
production or in drilling operations in the Beaufort Sea or Chukchi Sea agree to adhere
to the AEWC/NSB/Inupiat Community of the Arctic Slope oil spill contingency
agreement.

SECTION 504. SHORE-BASED SERVICE AND SUPPLY AREAS.

Shore-based service and supply areas used by Industry Participants shall be
located and operated so as to ensure compliance with the terms of this Agreement.
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TITLE VI - PARTICIPANTS

This Agreement shall be binding and effective when signed by the duly authorized
representatives of the Participants. Signatures may be by facsimile on separate pages.

Harry Brower

Chairman, AEWC AEWC Commissioner for Pt. Hope
AEWC Commissioner for Barrow Dated:
Dated:

Julius Rexford Joe Kaleak

AEWC Commissioner for Pt. Lay AEWC Commissioner for Kaktovik
Dated: Dated:

Isaac Nukapigak Rossman Peetook

AEWC Commissioner for Nuigsut AEWC Commissioner for Wainwright
Dated: Dated:
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Name: Name:

BP Exploration (Alaska) Inc. Shell Offshore, Inc.
Dated: Dated:

Name: Name:
ConocoPhillips Alaska Exxon Mobil Corporation
Dated: Dated:

Name: Name:

ION / GX Technology Pioneer Natural Resources Alaska
Dated: Dated:

Name:

Statoil

Dated:
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ATTACHMENT |

LOCAL SEARCH AND RESCUE ORGANIZATIONS - CONTACT PERSONS

(IN EMERGENCIES, ALWAYS DIAL 911)

North Slope Borough
Search and Rescue (Pilots)
Director Hugh Patkotak

Barrow Volunteer
Search and Rescue Station

President Oliver Leavitt
Vice-Pres. Price Brower
Secretary Lucille Adams
Treasurer Eli Solomon

Coordinator
Director Jimmy Nayakik
Director Johnny Adams
Nuigsut Volunteer

Search and Rescue Station

Kaktovik Volunteer
Search and Rescue Station

President Lee Kayotuk
Vice-Pres. Tom Gordon
Secretary Nathan Gordon
Treasurer Don Kayotuk
Fire Chief

Arnold Brower, Jr.

George T. Tagarook 640-6212 WK

852-2822 WK

852-2808 OFS

852-7032 WK 852-7032 Home
852-8633 WK 852-7848 Home
852-0250 Wk 852-7200 Home
852-2808 Wk 852-6261 Home
852-0290 WK 852-5060 Home
852-0200 WK 852-JENS Home
852-0250 WK 852-7724 Home

480-6613 (Fire Hall)

640-6212 (Fire Hall)

640-5893 Wk 640-6213 Home
640-

640-6925

640-2947

640-6728 Home
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Wainwright Volunteer Search and Rescue

President Joe Ahmaogak Jr.  763-2826 Home
Vice President John Hopson, Jr. 763-3464 Home
Secretary Raymond Negovanna 763-2102 Home
Treasurer Ben Ahmaogak, Jr. 763-3030 Home
Director Artic Kittick 763-2534 Home
Director John Akpik Unlisted

Pt. Hope Volunteer Search and Rescue

Coordinator Willard Hunnicutt, Jr. 368-2774 Work
Fire Chief Willard Hunnicutt, Jr. 368-2774 Work (Note: Only contact for
Pt. Hope)

North Slope Borough Disaster Relief Coordinator
Frederick Brower 852-0284 OFS

40

AEWC DEIS Comments Exhibit E



FINAL FOR SIGNATURE May
27,2010

ATTACHMENT I

VESSELS TO BE USED FOR AND IN SUPPORT OF
INDUSTRY PARTICIPANTS’ OPERATIONS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]

NOTE:

COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED
IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ OPERATIONS.
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ATTACHMENT Il

VESSELS TO BE USED FOR AND IN SUPPORT
OF THE INDUSTRY PARTICIPANTS MONITORING PLANS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]

NOTE:

COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED
IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ MONITORING PLAN.
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ATTACHMENT IV

SAFE HARBOR
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TITLE VI - PARTICIPANTS

This Agreement shall be binding and effective when signed by the duly authorized
representatives of the Participants. Signatures may be by facsimile on separate pages.

Harry Bfower 4
Chairman, AEWC
AEWC Commissioner for Barrow
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Julius Rexford
AEWC Commissioner for Pt. Lay
Dated:

Isaac Nukapigak
AEWC Commissioner for Nuigsut
Dated:
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AEWC Commissioner for Wainwright
Dated:
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TITLE | - GENERAL PROVISIONS

SECTION 101. APPLICATION.
Title | applies to all Participants.
Title Il applies to all Participants, except as provided in Titles Il or VI.

Title Ill applies to those Participants who operate barge or transit vessels in the
Beaufort Sea or Chukchi Sea.

Titles IV and V apply only to those Participants who engage in oil and gas
operations.

Title VI applies to those Participants who engage exclusively in geophysical
activities that are conducted at least 40 miles or more from the Alaska coast in the
Beaufort Sea or Chukchi Sea and begin on or after October 1, 2011.

Provisions that apply to a specific activity or are designated as specific to either
the Beaufort Sea or Chukchi Sea apply only to Participants that engage in that activity
or operate in that area, and provisions applicable to activities a Participant does not
engage in or areas in which a Participant does not operate do not apply to that
Participant.

SECTION 102. PURPOSE.

The purpose of this Agreement is to provide:

(1)  Equipment and procedures for communications between Subsistence
Participants and Industry Participants;

(2)  Avoidance guidelines and other mitigation measures to be followed by the
Industry Participants working in or transiting the vicinity of active subsistence
hunters, in areas where subsistence hunters anticipate hunting, or in areas that
are in sufficient proximity to areas expected to be used for subsistence hunting
that the planned activities could potentially adversely affect the subsistence
bowhead whale hunt through effects on bowhead whales;

(3) Measures to be taken in the event of an emergency occurring during the
term of this Agreement; and

(4) Dispute resolution procedures.
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SECTION 103. DEFINITIONS.

(a)

Defined Terms.
For the purposes of this Agreement:

(1)  The term “Agreement” means this 2011 Open Water Season
Programmatic Conflict Avoidance Agreement and any attachments to such
agreement.

(2)  The term “at-sea oil and gas operations” does not include gravel islands or
fixed platform developments located near shore (for example Northstar or
Oooguruk) or Near Shore Operations Support Vessels.

(3) The term “barge” means a non-powered vessel that is pushed or towed,
and the accompanying pushing or towing vessel, which is used solely to
transport materials through the Beaufort Sea or Chukchi Sea. Such term does
not include any vessel used to provide supplies or support to at-sea oil and gas
operations or Near Shore Operations Support Vessels.

(4) The term “Com-Center” means a communications systems coordination
center established under Section 203.

(6)  The term “geophysical activity” means any activity the purpose of which is
to gather data for imaging the marine subsurface environment, including but not
limited to use of air guns, sonar, and other geophysical equipment used for
seismic exploration or shallow hazard identification.

(6) The term “geophysical equipment” means equipment, such as air gun
arrays over 300 cubic inches or sparker arrays over 20,000 kJ, employed on a
vessel or a towed array, that generates sound waves for the purpose of imaging
the subsurface marine environment for exploration and development purposes.
The term does not include vessel engines, generators, or sources such as
fathometers, fish finders, side-scan sonar, or other sources intended for
engineering and /or transportation purposes.

(7)  The term “Industry Participants” means all parties to this Agreement who
are not Subsistence Participants.

(8) The term “Marine Mammal Observer / Inupiat Communicator” or “MMO/IC”
means an observer hired by an Industry Participant for the purpose of spotting
and identifying marine mammals in the area of that Industry Participant's
operations during the Open Water Season. The MMO/IC also serves as the on-
board Inupiat communicator who can communicate directly with whaling crews.
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(9) The term “Near Shore Operations Support Vessels” means vessels
(including aircraft) used to support related activities (such as supply, re-supply,
crew movement, and facility maintenance) for near shore oil and gas operations
by an Industry Participant.

(10) The terms “NSB” and “NSB DWM" mean the North Slope Borough and the
North Slope Borough Department of Wildlife Management, respectively.

(11) The term “oil and gas operations” means all oil and gas exploration,
development, or production activities (including, but not limited to, geophysical
activity, exploratory drilling, development activities (such as dredging or
construction), production drilling, or production, and related activities (such as
supply, re-supply, crew movements, and facility maintenance) by or for any
Industry Participant, including aircraft and vessels of whatever kind used in
support of such activities, occurring in the Beaufort Sea or Chukchi Sea, whether
occurring near shore or offshore, but does not include barge traffic, transit vessel
traffic, cable laying vessel traffic, or research vessel traffic (i.e. traffic by a vessel
which is only conducting research and is not conducting any geophysical
activities) by or for any Participant.

(12) The term “Open Water Season” means the period of the year when ice
conditions permit navigation or oil and gas operations to occur in the Beaufort
Sea or Chukchi Sea, as appropriate.

(13) The term “Participants” means all parties identified in this Agreement by
name and whose representative(s) has signed the Agreement, and all
contractors of such parties. When used alone the term includes both Industry
Participants and Subsistence Participants.

(14) The term “Primary Sound Source Vessel” means a vessel owned or
operated by or for an Industry Participant that (A) employs air gun arrays greater
than 300 cubic inches or sparkers greater that 20,000 kJ, for imaging the
subsurface environment, (B) is used to monitor any safety zone around a vessel
described in subsection (A), (C) is engaged in ice-breaking, or (D) is the lead
vessel in a group of barge or transit vessels.

(15) The term “sonar” means equipment, employed as hull mounted or towed
array, intended for the active location of surface or underwater vessels. The term
does not include vessel engines, generators, or sources such as fathometers,
fish finders, side-scan sonar, or other sources intended for engineering, cable
laying or routing, and/or transportation purposes.
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(b)

(16) The term “Subsistence Participants” means the Alaska Eskimo Whaling
Commission (AEWC) and its members, including the whaling captains’
associations identified on the cover of this Agreement, as well as any individual
members of those associations.

(17) The term “transit vessel” means a powered vessel that is used solely to
transport materials through the Beaufort Sea or Chukchi Sea. Such term does
not include a vessel used to provide supplies or other support to at-sea oil and
gas operations or Near Shore Operations Support Vessels.

Geographically Limited Terms.

For the purposes of this Agreement:

(1)  The term “Beaufort Sea” means all waters off the northern coast of Alaska
from Point Barrow to the Canadian border.

(2)  The term “Chukchi Sea” means all waters off the western and northern
coasts of Alaska from Cape Prince of Wales to Point Barrow.

SECTION 104. TERM, SCOPE, AND LIMITATIONS.

(a)

Term.

The term of this Agreement shall commence with the signing of this document by

the Participants and shall terminate upon completion of the Nuigsut, Kaktovik, Barrow,
Wainwright, Pt Lay, and Pt. Hope Fall Bowhead Hunts or the Beaufort Sea Post Season
Meeting required under Section 108(a) and Chukchi Sea Post-Season Meetings in
Barrow, Wainwright, Pt. Lay, and Pt. Hope required under Section 108(b), whichever is

later.

(b)

Scope.
The Participants agree that, unless otherwise specified:

(1) The mitigation measures identified in this Agreement, which are intended
to mitigate interference by oil and gas operations and barge and transit vessel
traffic with the Alaskan Eskimo subsistence bowhead whale hunt, are designed
to apply to all activities of each Participant during the 2011 Open Water Season,
whether referenced specifically or by category, and to all vessels and locations
covered by this Agreement, whether referenced specifically or by category.
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(c)

(2)  This Agreement is intended to apply to all oil and gas operations and
barge and transit vessel traffic during the 2011 Open Water Season in the
Beaufort Sea or Chukchi Sea.

(3) Vessels and locations covered by this Agreement include those identified
in the Agreement, as well as any other vessels or locations that are employed by
or for the Industry Participants in the Beaufort Sea or Chukchi Sea during the
2011 Open Water Season.

Limitations of Obligations.
The following limitations apply to this Agreement.

(1)  No cooperation among the Participants, other than that required by this
Agreement, is intended or otherwise implied by their adherence to this
Agreement. In no event shall the signatures of any representative of the Alaska
Eskimo Whaling Commission (AEWC), or of the Barrow, Nuigsut, Kaktovik,
Wainwright, Pt. Hope, or Pt. Lay Whaling Captains’ Associations, or of any other
Whaling Captains’ Association be taken as an endorsement of any Arctic
operations or Beaufort Sea or Chukchi Sea OCS operations by any oil and/or gas
operator or contractor.

(2)  Adherence to the procedures and guidelines set forth in this Agreement
does not in any way indicate that any Inupiat or Siberian Yupik whalers or the
AEWC agree that industrial activities are not interfering with the bowhead whale
migration or the bowhead whale subsistence hunt. Such adherence does not
represent an admission on the part of the Industry Participants or their
contractors that the activities covered by this Agreement will interfere with the
bowhead whale migration or the bowhead whale subsistence hunt.

(3) No member of the oil and gas industry or any contractor has the authority
to impose restrictions on the subsistence hunting of bowhead whales or
associated activities of the AEWC, residents of the Villages of Nuigsut, Kaktovik,
Barrow, Wainwright, Pt. Lay, or Pt. Hope, or residents of any other village
represented by the AEWC.

(4) Inthe event additional parties engage in oil and gas operations in the
Beaufort Sea or Chukchi Sea during the summer or fall of 2011 the Participants
shall exercise their good-faith efforts to encourage those parties to enter into this
Agreement. Should additional parties enter into this Agreement at a date
subsequent to the date of the signing of this document and before the termination
of the 2011 bowhead whale subsistence hunting season, the AEWC will provide
to all Participants a supplement to this document with the added signatures.
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(6) No Participant is responsible for enlisting additional parties to adhere to
the terms and conditions of the Agreement. Similarly, THE AEWC IS NOT
RESPONSIBLE FOR, OR A PARTY TO, ANY AGREEMENT AMONG THE
INDUSTRY PARTICIPANTS concerning the apportionment of expenses
necessary for the implementation of this Agreement.

(6) In adhering to this Agreement, none of the Participants waives any rights
existing at law. All Participants agree that the provisions of this document do not
establish any precedent as between them or with any regulatory or permitting
authority.

(7) PARTICIPANTS’ OBLIGATIONS SHALL BE SEPARABLE: All
Participants to this Agreement understand that each Participant represents a
separate entity. The failure of any Participant to adhere to this Agreement or to
abide by the terms and conditions of this Agreement shall not affect the
obligation of other Participants to adhere to this Agreement and to proceed
accordingly with all activities covered by this Agreement. Nor shall any
Participant’s adherence to this Agreement affect that Participant’s duties,
liabilities, or other obligations with respect to any other Participant beyond those
stated in this Agreement. If an Industry Participant does not receive permit
approvals from regulatory agencies to conduct its proposed activities, then that
company may withdraw from this Agreement.

SECTION 105. REGULATORY COMPLIANCE.

(a) United States Coast Guard Requirements.

The Participants shall comply with all applicable United States Coast Guard
requirements for safety, navigation, and notice.

(b) Environmental Regulations and Statutes.

The Participants shall comply with all applicable environmental regulations and
statutes.

(c) Other Regulatory Requirements.

The Participants shall comply with all applicable federal, state, and local
government requirements.
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SECTION 106. DISPUTE RESOLUTION.

Subject to the terms of Section 104(c)(7) of this Agreement, all disputes arising
between any Industry Participants and any Subsistence Participants shall be addressed
as follows:

(1)  The dispute shall first be addressed between the affected Participant(s) in
consultation with the affected village Whaling Captains’ Association and the
Industry Participant(s)’ Local Representative.

(2) If the dispute cannot be resolved to the satisfaction of all affected
Participants, then the dispute shall be addressed with the affected Participants in
consultation with the AEWC.

(3) If the dispute cannot be satisfactorily resolved in accordance with
paragraphs (1) and (2) above, then the dispute shall be addressed with the
AEWC and the affected Participants in consultation with representatives of
NOAA Fisheries.

(4)  All Participants shall seek to resolve any disputes in a timely manner, and
shall work to ensure that requests for information or decisions are responded to

promptly.

SECTON 107. EMERGENCY AND OTHER NECESSARY ASSISTANCE.

(a) Emergency Communications.

ALL VESSELS SHOULD NOTIFY THE APPROPRIATE COM-CENTER
IMMEDIATELY IN THE EVENT OF AN EMERGENCY. The appropriate Com-Center
operator will notify the nearest vessels and appropriate search and rescue authorities of
the problem and advise them regarding necessary assistance. (See attached listing of
local search and rescue organizations in Attachment 1.)
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(b) Emergency Assistance for Subsistence Whale Hunters.

Section 403 of Public Law 107-372 (16 U.S.C. 916c note) provides that
“Notwithstanding any provision of law, the use of a vessel to tow a whale, taken in a
traditional subsistence whale hunt permitted by Federal law and conducted in waters off
the coast of Alaska is authorized, if such towing is performed upon a request for
emergency assistance made by a subsistence whale hunting organization formally
recognized by an agency of the United States government, or made by a member of
such an organization, to prevent the loss of a whale.” Industry Participants will advise
their vessel captains that, under the circumstances described above, assistance to tow
a whale is permitted under law when requested by a Subsistence Participant. Under
the circumstances described above, Industry Participants will provide such assistance
upon a request for emergency assistance from a Subsistence Participant, if conditions
permit the Industry Participant’s vessel to safely do so.

SECTION 108. POST-SEASON REVIEW / PRESEASON INTRODUCTION.
(a) Beaufort Sea Post-Season Joint Meeting.

Following the end of the fall 2011 bowhead whale subsistence hunt and prior to
the 2012 Pre-Season Introduction Meetings, the Industry Participant that establishes the
Deadhorse and Kaktovik Com Centers will offer to the AEWC Chairman to host a joint
meeting with all whaling captains of the Villages of Nuigsut, Kaktovik and Barrow, the
Marine Mammal Observer / Inupiat Communicators stationed on the Industry
Participants’ vessels in the Beaufort Sea, and with the Chairman and Executive Director
of the AEWC, at a mutually agreed upon time and place on the North Slope of Alaska,
to review the results of the 2011 Beaufort Sea Open Water Season, unless it is agreed
by all designated individuals or their representatives that such a meeting is not
necessary.

(b) Chukchi Sea Post-Season Village Meetings.

Following the completion of the 2011 Chukchi Sea Open Water Season and prior
to the 2012 Pre-Season Introduction Meetings, the Industry Participants involved, if
requested by the AEWC or the Whaling Captain’s Association of each village, will host a
meeting in each of the following villages: Wainwright, Pt. Lay, Pt. Hope, and Barrow (or
a joint meeting of the whaling captains from all of these villages if the whaling captains
agree to a joint meeting) to review the results of the 2011 operations and to discuss any
concerns residents of those villages might have regarding the operations. The
meetings will include the Marine Mammal Observer / Inupiat Communicators stationed
on the Industry Participants’ vessels in the Chukchi Sea. The Chairman and Executive
Director of the AEWC will be invited to attend the meeting(s).
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(c)

(d)

Pre-season Introduction Meetings.

(1)  Immediately following each of the above meetings, and at the same
location, the Industry Participants will provide a brief introduction to their planned
operations for the 2012 Open Water Season. Each Industry Participant should
provide hand-outs explaining their planned activities that the whaling captains
can review.

(2)  Subsistence Participants understand that any planned operations
discussed at these Pre-Season Introduction Meetings, and the corresponding
maps, will represent the Industry Participant’s best estimate at that time of its
planned operations for the coming year, but that these planned operations are
preliminary, and are subject to change prior to the 2012 Open Water Season
Meeting.

Map of Planned Industry Participant Activities.

As practicable, Industry Participants shall jointly prepare and provide the AEWC

with a large-scale map of the Beaufort and Chukchi Seas showing the locations and
types of oil and gas and barge and transit activities planned by each Industry
Participant. This map will be for use by the AEWC and Industry Participants during the
2012 CAA Meeting.

SECTON 109. INDIVIDUAL NOTIFICATION.

In the event that any Industry Participant does not become a signatory to this
Agreement, the local Whaling Captains’ Associations shall be notified by the AEWC, no
later than June 30, 2011, so that the local Whaling Captains’ Associations can prepare
to talk with the non-signatories to avoid conflict during that association’s fall subsistence
bowhead whaling season.
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TITLE Il -- OPEN WATER SEASON COMMUNICATIONS

SECTION 201. MARINE MAMMAL OBSERVERS / INUPIAT COMMUNICATORS.

(a)

(b)

Marine Mammal Observer / Inupiat Communicator Required.

(1)  InGeneral. Each Industry Participant agrees to employ a Marine Mammal
Observer / Inupiat Communicator (MMO/IC) on board each Primary Sound
Source Vessel owned or operated by such Industry Participant in the Beaufort
Sea or Chukchi Sea.

(2)  Special Rule for Inside Beaufort Sea Barrier Islands. Industry Participants
whose seismic acquisition operations are limited to an area exclusively within the
barrier islands need employ an MMO/IC on one Primary Sound Source Vessel
only.

(3) Near Shore Operations Support Vessels. Industry Participants are not
required to employ an MMO/IC on Near Shore Operations Support Vessels.

(4) Sealift Operations. For Industry Participants conducting sealift operations
in which two tugs towing barges are accompanied within 2 mile by a third light
tug at all times, a MMOY/IC is required to be employed on the light tug only.

Duties of Marine Mammal Observer / Inupiat Communicator.

(1) Each MMO/IC is to be employed as an observer and Inupiat
communicator for the duration of the 2011 Open Water Season on the vessel on
which he or she is stationed.

(2) As a member of the crew, the MMO/IC will be subject to the regular code
of employee conduct on board the vessel and will be subject to discipline,
termination, suspension, layoff, or firing under the same conditions as other
employees of the vessel operator or appropriate contractor.

(3) Once the source vessel on which the MMO/IC is employed is in the vicinity
of a whaling area and the whalers have launched their boats, the MMO/IC’s
primary duty will be to carry out the communications responsibilities set out in
this Title.

(4) Atall other times, the MMO/IC will be responsible for keeping a lookout for
bowhead whales and/or other marine mammails in the vicinity of the vessel to
assist the vessel captain in avoiding harm to the whales and other marine
mammals.

10
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(6) Itis the MMO/IC'’s responsibility to call the appropriate Com-Center as set
out in Sections 202 and 203.

(6) The MMOI/IC will be responsible for all radio contacts between vessels
owned or operated by each of the Industry Participants and whaling boats
covered under Section 207 of this Agreement and shall interpret communications
as needed to allow the vessel operator to take such action as may be necessary
pursuant to this Agreement.

(7)  The MMO/IC shall contact directly subsistence whaling boats that may be
in the vicinity to ensure that conflicts are avoided to the greatest possible extent.

(8) The MMO/IC will maintain a record of his or her communications with each
Com-Center and the subsistence whaling boats, as well as any marine mammal
sightings by the MMOY/IC.

SECTION 202. COM-CENTER GENERAL COMMUNICATIONS SCHEME.

(a)

Reporting Positions for Vessels Owned or Operated by the Industry
Participants.

(1)  All vessels (other than vessels covered under sections 302 and 602) shall
report to the appropriate Com-Center at least once every six hours commencing
with a call at approximately 06:00 hours. Each call shall report the following
information:

(A)  Vessel name, operator of vessel, charter or owner of vessel, and
the project the vessel is working on.

(B) Vessel location, speed, and direction.

(C) Plans for vessel movement between the time of the call and the
time of the next call. The final call of the day shall include a statement of
the vessel’s general area of expected operations for the following day, if
known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
at Chukchi Sea prospect. We are currentlyat ' north

' west, proceeding SE at knots. We will proceed on this
course for ____ hours and will report location and direction at that time.

11
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(b)

(2) The appropriate Com-Center shall be notified if there is any significant
change in plans, such as an unannounced start-up of operations or significant
deviations from announced course, and such Com-Center shall notify all whalers
of such changes. A call to the appropriate Com-Center shall be made regarding
any unsafe or unanticipated ice conditions.

(3) Inthe event that the Industry Participant’s operation includes seismic data
acquisition, the operator reserves the right to restrict exact vessel location
information and provide more general location information.

Reporting Positions for Subsistence Whale Hunting Crews.

(1)  All subsistence whaling captains shall report to the appropriate Com-
Center at the time they launch their boats from shore and again when they return
to shore.

(2) Al subsistence whaling captains shall report to such Com-Center the
initial GPS coordinates of their whaling camps.

(3)  Additional communications shall be made on an as needed basis.
(4) Each call shall report the following information:
(A)  The crew’s location and general direction of travel.
EXAMPLE: This is . We are just starting out. We will

be traveling north-east from to scout for whales. | will
call if our plans change.

(B) The presence of any vessels or aircraft owned or operated by any
of the Industry Participants, or their contractors, that are not observing the
specified guidelines set forth in Title V on Avoiding Conflicts.

(C) The final call of the day shall include a statement of the whaling
captain’s general area of expected operations for the following day, if
known at the time.

(5) Any subsistence whale hunter preparing to tow a caught whale shall report
to the appropriate Com-Center before starting to tow.

EXAMPLE: This is Archie Ahkiviana. lam __ " north, ' west. | have a
whale and am towing it into

12
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(6) Each time a subsistence whaling camp is moved, it shall be reported
promptly to the appropriate Com-Center, including the new GPS coordinates.

(7)  Subsistence whale hunters shall notify the appropriate Com-Center
promptly if, due to weather or any other unforeseen event, whaling is not going to
take place that day.

(8) Subsistence whaling captains shall contact the appropriate Com-Center
promptly and report any unexpected movements of their vessel.

(c) Responsibilities of Participants.

(1)  Monitoring VHF Channel 16.

All vessels covered by Sections 207, 301, and 401 of this Agreement shall
monitor marine VHF Channel 16 at all times.

(2) Avoidance of Whale Hunting Crews and Areas

It is the responsibility of each vessel owned or operated by any of the
Industry Participants and covered by Sections 301 or 401 of this Agreement to
determine the positions of all of their vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.

(3) Vessel-to-Vessel Communication

After any vessel owned or operated by any of the Industry Participants
and covered by Sections 301 or 401 of this Agreement has been informed of or
has determined the location of subsistence whale hunting boats in its vicinity, the
Marine Mammal Observer / Inupiat Communicator shall contact those boats in
order to coordinate movement and take necessary avoidance precautions.

SECTION 203. THE COMMUNICATIONS SYSTEM COORDINATION CENTERS
(COM-CENTERS).
(@) Chukchi Lead System Included in Com-Center Coverage.
In addition to the Beaufort Sea and Chukchi Sea, the communications

scheme shall apply in the Chukchi Sea lead system, as identified and excluded from
leasing in the current MMS Five-Year Leasing Program, 2007-2012.
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(b)

(c)

Set Up and Operation.

(1)  Subject to the terms of Section 104(c) of this Agreement, the Industry
Participants conducting operations in:

(A) the Beaufort Sea jointly will arrange for the funding of Com-Centers
in Deadhorse and Kaktovik; and

(B) the Chukchi Sea jointly will arrange for the funding of Com-Centers
in Barrow, Wainwright, Pt. Lay, and Pt. Hope.

(2)  All six Com-Centers will be staffed by Inupiat operators. GROUND
TRANSPORTATION MUST BE PROVIDED FOR COM-CENTER OPERATIONS
IN KAKTOVIK FOR POLAR BEAR AND BROWN BEAR SAFETY. The Com-
Centers will be operated 24 hours per day during the 2011 subsistence bowhead
whale hunt. One Industry Participant in the Beaufort Sea and one Industry
Participant in the Chukchi Sea, or their respective contractor, will be designated
as the operator of the Com-Centers for that Sea, in consultation with the AEWC.

(3) Each Industry Participant shall contribute to the funding of the Com-
Centers covering the areas in which it conducts oil and gas operations. The level
of funding for the Com-Centers provided by each of the Industry Participants is
intended to be in proportion to the scale of their respective activities, and shall be
mutually agreed by the Industry Participants.

(4) The procedures to be followed by the Com-Center operators are set forth
in subsection (d) below.

Staffing.
(1)  Each Com-Center shall have an Inupiat operator (“Com-Center operator”)
on duty 24 hours per day from August 15, or one week before the start of the fall
bowhead whale hunt in each respective village, until the end of the bowhead
whale subsistence hunt in:

(A) Kaktovik for the Kaktovik Com-Center;

(B)  Nuigsut for the Deadhorse Com-Center;

(C) Barrow for the Barrow Com-Center;

(D)  Wainwright for the Wainwright Com-Center.
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(E) Pt Lay for the Pt. Lay Com-Center, which will be located in the Pt.
Lay Whaling Captains’ Association building; and

(F)  Pt. Hope for the Pt. Hope Com-Center, which will be located in the
Pt. Hope Whaling Captains’ Association building.

(2)  All Com-Center staff shall be local hire.
(d) Duties of the Com-Center Operators.
(1)  The Com-Center operators shall be available to receive radio and
telephone calls and to call vessels as described below. A record shall be made
of all calls from every vessel covered by Sections 207, 301, and 401 of this
Agreement. Information reported regarding whales struck, lost, landed, or the
location of whales struck, lost, or landed, or the number of strikes remaining,
shall be confidential and shall not be disclosed to anyone other than the AEWC
or the local Whaling Captains’ Association. The record of all reporting calls
should contain the following information:
(A) Industry Participant Vessel:
(i) Name of caller and vessel.
(i)  Vessel location, speed, and direction.

(i)  Time of call.

(iv)  Anticipated movements between this call and the next
report.

(v)  Reports of any industry or subsistence activities.
(B) Subsistence Whale Hunting Boat:

(i) Name of caller.

(i) Location of boat or camp.

(i)  Time of call.

(iv)  Plans for travel.
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(v)  Any special information such as caught whale, whale to be
towed, or industry vessel conflicts with whale or whaler. Any report
of the number of whales struck, lost, or landed, or of the number of
strikes remaining, shall be kept confidential and shall not be
disclosed by the Com-Center or any Com-Center operator to
anyone other than the AEWC or the local Whaling Captains’
Association. The location of whales struck, lost, or landed shall be
kept confidential and shall not be disclosed except to the extent
needed to avoid an Industry/Subsistence Whale Hunter conflict.

(2)  Report of Industry/Subsistence Whale Hunter Conflict. In the event an
industry/subsistence whale hunter conflict is reported, the appropriate Com-
Center operator shall record:

(A)  Name of industry vessel.

(B) Name of subsistence whaling captain.
(C) Location of vessels.

(D)  Nature of conflict, data, and time.

(3) If all vessels and boats covered by Sections 207, 301, and 401 of this
Agreement have not reported to the appropriate Com-Center within one hour of
the recommended time, that Com-Center operator shall attempt to call all non-
reporting vessels to determine the information set out above under the Duties of
the Com-Center operator.

(4) As soon as location information is provided by a vessel covered by
Sections 207, 301, or 401 of this Agreement, the appropriate Com-Center
operator shall plot the location and area of probable operations on the large map
provided at the Com-Center.

(6)  If, in receiving information or plotting it, a Com-Center operator observes
that operations by Industry Participants might conflict with subsistence whaling
activities, such Com-Center operator shall contact the industry vessel involved
and advise the Industry Participant's Local Representative(s) and the vessel
operators of the potential conflict.

SECTION 204. STANDARDIZED LOG BOOKS.

The Industry Participants will provide the Com-Centers and Marine Mammal
Observer / Inupiat Communicators with identical log books to assist in the
standardization of record keeping associated with communications procedures required

pursuant to this Agreement. 6
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SECTION 205. COMMUNICATIONS EQUIPMENT.

(a)

Communications Equipment to be Provided to Subsistence Whale Hunting
Crews.

(1)  In General. The Industry Participants will provide (or participate in the
provision of) the communications equipment described in paragraphs (4) and (6)
of this subsection and subsection (b) of this section.

(2) Beaufort Sea. The Industry Participants funding Com-Centers in
Deadhorse and Kaktovik will fund the provision of communications equipment for
the whaling captains of Kaktovik and Nuigsut in the same proportion as they fund
those Com-Centers.

(3) Chukchi Sea. The Industry participants conducting operations in the
Chukchi Sea will coordinate with each other to participate in funding the provision
of communications equipment for the whaling captains of Barrow, Wainwright, Pt.
Hope, and Pt. Lay.

(4) All-Channel, Water-Resistant VHF Radios.

These VHF radios are specifically designed for marine use and allow monitoring
of Channel 16 while using or listening to another channel.

(A)  Kaktovik Subsistence Whaling Boats: 8

(B) Kaktovik Base and Search and Rescue: 2
(C)  Nuigsut Subsistence Whaling Boats: 12

(D)  Nuigsut Base and Search and Rescue: 3
(E) Barrow Base and Search and Rescue: 2

(F)  Wainwright Base and Search and Rescue: 2
(G) Wainwright Subsistence Whaling Boats: 4
(H) Pt. Hope Base and Search and Rescue: 2

U] Pt. Hope Subsistence Whaling Boats: 10
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W)
(K)

Pt. Lay Base and Search and Rescue: 2

Pt. Lay Subsistence Whaling Boats: 4

(6) Specific VHF Channels For Each Village.

The whaling boats from each of the villages have been assigned individual VHF
channels for vessel-to-vessel and vessel-to-Com-Center communications as

follows:
(A)
(B)
(C)
(D)
(E)
(F)

Nuigsut whaling crews will use Channel 68.
Kaktovik whaling crews will use Channel 69.
Barrow whaling crews will use Channel 72.
Wainwright Whaling Crews will use Channel 12.
Pt. Lay Whaling Crews will use Channel 72.

Pt. Hope Whaling Crews will use Channel 68.

(6) Satellite Telephones.

The satellite telephones are to be used as backup for the VHF radios. The
satellite telephones for use on subsistence whaling boats are for emergency use
only and should be programmed for direct dial to the nearest Com-Center.

A.

m O O W

R

Kaktovik Base Phones: 2

Kaktovik Subsistence Whaling Boats: 8
Nuigsut Base Phones: 2

Nuigsut Subsistence Whaling Boats: 12
Barrow Subsistence Whaling Boats: 2
Wainwright Subsistence Whaling Boats: 4

Pt. Lay Subsistence Whaling Boats: 2
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(7)  Distribution and Return of Equipment.

The distribution of the VHF radios and satellite telephone equipment to
whaling captains for use during the 2011 fall bowhead subsistence whale hunting
season shall be completed no later than August 15, 2011. All such units and
telephone equipment provided under this Agreement, whether in this section or
otherwise, will be returned promptly by the Subsistence Participants to the
Industry Participant or the person providing such units and equipment at the end
of each Village's 2011 fall bowhead whale subsistence hunt.

(b) Communications Equipment on Vessels Owned or Operated by the
Industry Participants and/or their Contractors.

The Marine Mammal Observer / Inupiat Communicators onboard source
vessels owned or operated by the Industry Participants and/or their contractors will also
be supplied with all-channel VHF radios. The MMO/ICs have been assigned Channel 7
for their exclusive use in communicating with the Com-Center. Such radios shall be
returned upon the completion or termination of the MMO/IC’s assignment.

(c) Radio Installation and User Training.

The Whaling Captains of Nuigsut, Kaktovik, Wainwright, Pt. Lay, and Pt.
Hope, with assistance from the Industry Participants, will be responsible for the
installation of the VHF radio equipment. The Industry participants will provide (or
participate in the provision of) on-site user training for the VHF and satellite telephone
equipment on or before August 15, 2011, if requested and as scheduled by the Whaling
Captains’ Associations of Nuiqsut, Kaktovik, Barrow, Wainwright, Pt. Lay, and Pt. Hope,
and the Industry Participant operating the Beaufort Sea Com-Centers or Chukchi Sea
Com-Centers, as appropriate.
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SECTION 206. INDIVIDUALS TO CONTACT.

Listed below are the primary contact names and phone numbers for each of the
Participants.

(1) Arctic Cable Company, LLC's Local Representative
1B

(2) BP Exploration (Alaska), Inc.’s (BP) Local Representative

LOWRY BROTT will be BP’s local representative on the North Slope
during the Term of this Agreement and will be stationed at Northstar Island and will be
available by telephone at (907) 670-3520 and when Mr. Brott is not available, his
alternate, Jim Croak, will be stationed at Northstar Island and will be available by
telephone at the above number.

(3) ENI’s Local Representative
Hans Neidig (907) 865-3314

(4) Exxon Mobil’'s Local Representative

TBD

(5) ION/GX Technology's Local Representative

8D

(6) Pioneer Natural Resources’ (Pioneer) Local Representative

PAT FOLEY will be Pioneer’s local representative during the Term of this
Agreement and will be stationed in Anchorage and will be available by telephone at
(907) 343-2110.

(7) Shell Offshore Inc.’s (Shell) Local Representatives

JOHN MAKETA and HOWARD HILL will be Shell's local representatives on the
North Slope during the Term of this Agreement and will be stationed at Barrow during
Chukchi Sea operations and at Deadhorse during Beaufort Sea operations and will be
available by telephone at (907) 770-3700.
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(8) STATOIL's Local Representative
TBD

(9) The Village of Kaktovik

For purposes of this Agreement, the individuals to contact for the Village of
Kaktovik will be: JOSEPH KALEAK at (907) 640-6213 or 640-6515, and CHARLIE M.
BROWER at (907) 640-4163 (home), (907) 640-2092 (work), or (907) 640-0052 (cell).

(10) The Village of Nuigsut

For purposes of this Agreement, the individuals to contact for the Village of
Nuigsut will be: ISAAC NUKAPIGAK at (907) 480-6220 (Work); (907) 480-2400 (Home).

(11) The Village of Barrow

For purposes of this Agreement, the individuals to contact for the Village of
Barrow will be: HARRY BROWER, JR. at (907) 852-0350 (Work), and EUGENE
BROWER at (907) 852-3601.

(12) The Village of Wainwright

For purposes of this Agreement, the individuals to contact for the Village of
Wainwright will be: ROSSMAN PEETOOK at (907) 763-4774, and WALTER NAYAKIK
at (907)763-2915 (Work).

(13) The Village of Pt. Hope

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Hope will be: CHESTER FRANKSON, SR. at (907) 368-2054 (Home).

(14) The Village of Pt. Lay

For purposes of this Agreement, the individuals to contact for the Village of Pt.
Lay will be: JULIUS REXFORD (907) 833-4592 (Home), (907) 833-2214 (Work), (907)
833-2320 (Fax), THOMAS NUKAPIAK (907) 833-6467 (Home), (907) 833-3838

(15) The AEWC

For purposes of this Agreement, the individuals to contact for the AEWC shall be:

HARRY BROWER, JR. at (907) 852-0350 (Work) and JOHNNY AIKEN at (907) 852-
2392.
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SECTION 207. SUBSISTENCE WHALE HUNTING BOATS.

The following is a list of the number of boats each of the Subsistence Participants
plan to use:

(1) Boats Owned/Used by Whaling Captains of Nuigsut (NWCA)

The subsistence whaling crews of the Village of Nuigsut plan to use (12)
twelve boats for subsistence whale hunting during the late summer and fall of
2011.

(2) Boats Owned/Used by Whaling Captains of Kaktovik (KWCA)

The subsistence whaling crews of the Village of Kaktovik plan to use (8)
eight boats for subsistence whale hunting during the late summer and fall of
2011.

(3) Boats Owned/Used by Whaling Captains of Barrow (BWCA)

The subsistence whaling crews of the Village of Barrow plan to use (40)
forty boats for subsistence whale hunting during the late summer and fall of
2011.

(4) Boats Owned/Used by Whaling Captains of Wainwright (WWCA)

The subsistence whaling crews of the Village of Wainwright plan to use (4)
four boats for subsistence whale hunting during the fall of 2011.

(5) Boats Owned/Used by Whaling Captains of Pt. Hope (Pt. HWCA)

The subsistence whaling crews of the Village of Pt. Hope plan to use (10)
ten boats for subsistence whale hunting during the late fall of 2011.

(6) Boats Owned/Used by Whaling Captains of Pt. Lay (Pt. LWCA)

The subsistence whaling crews of the Village of Pt. Lay plan to use (4)
four boats for subsistence whale hunting during the fall of 2011.

If any additional boats are put in use by subsistence whaling crews, the Industry
Participants will be notified promptly through the Com-Center.
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TITLE lll - BARGE, TRANSIT, AND CABLE LAYING VESSEL
OPERATIONS

SECTION 301. IN GENERAL.

A Participant may employ barges, transit, or cable laying vessels to transport
materials or lay cable through the Beaufort Sea or Chukchi Sea during the term of this
Agreement. Any Industry Participant who employs a barge or transit vessel to transport
materials through the Beaufort Sea or Chukchi Sea during the term of this Agreement
shall require the barge or transit vessel operator to comply with Sections 201, 205(b)
and 302 of this Agreement while providing services to that Industry Participant.

SECTION 302. BARGE AND TRANSIT VESSEL OPERATIONS.

(a) Reporting Positions for Barge, Transit or Cable Laying Vessels Owned or
Operated by industry Participants.

(1)  All barge, transit. or cable laying vessels shall report to the appropriate
Com-Center at least once every six hours commencing with a call at
approximately 06:00 hours. Each call shall report the following information:

(A) Barge, transit, or cable laying vessel name, operator of vessel,
charterer or owner of vessel, and the project or entity the vessel is
transporting materials for.

(B) Barge, transit, or cable laying vessel location, speed, and direction.

(C) Plans for barge, transit, or cable laying vessel movement between
the time of the call and the time of the next call. The final call of the day
shall include a statement of the barge or transit vessel’'s general area of
expected operations for the following day, if known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
in the Chukchi Sea. We arecurrentlyat _ °  north "
west, proceeding SE at knots. We will proceed on this course for

__ hours and will report location and direction at that time.

(2) The appropriate Com-Center also shall be notified if there is any
significant change in plans, such as an unannounced start-up of operations or
significant deviations from announced course, and such Com-Center shall notify
all whalers of such changes. A call to the appropriate Com-Center shall be made
regarding any unsafe or unanticipated ice conditions.
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(b)

Operator Duties.

All barge, transit, or cable laying vessel operators are responsible for the

following requirements.

(d)

(1)  Monitoring VHF Channel 16. All barge and transit vessel operators shall
monitor marine VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas. It is the responsibility of
each Industry Participant and barge or transit vessel operator to determine the
positions of their barge or transit vessels and to exercise due care in avoiding
any areas where subsistence whale hunting is active.

(3) Vessel-to-Vessel Communication. After any barge or transit vessel owned
or operated by any Industry Participant has been informed of or has determined
the location of subsistence whale hunting boats in its vicinity, the Marine Mammal
Observer / Inupiat Communicator shall contact those boats in order to coordinate
movement and take necessary avoidance precautions.

Routing Barge, Transit, and Cable Laying Vessels.

(1)  All barge, transit, and cable laying vessel routes shall be planned so as to
minimize any potential conflict with bowhead whales or subsistence whaling
activities. All barges and transit vessels shall avoid areas of active or anticipated
whaling activity, as reported pursuant to Section 202.

(2) Beaufort Sea. Vessels transiting east of Bullen Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

(3) Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at all times at least five (5) miles offshore during transit.

Vessel Speeds.

Barge. transit, and cable laying vessels shall be operated at speeds necessary to

ensure no physical contact with whales occurs, and to make any other potential conflicts
with bowhead whales or whalers unlikely. Vessel speeds shall be less than 10 knots in
the proximity of feeding whales or whale aggregations.
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(e)

Vessels Operating in Proximity of Bowhead Whales.

If any barge or transit vessel inadvertently approaches within 1.6 kilometers (1

mile) of observed bowhead whales, except when providing emergency assistance to
whalers or in other emergency situations, the vessel operator will take reasonable
precautions to avoid potential interaction with the bowhead whales by taking one or
more of the following actions, as appropriate:

(f)

(1)  reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2) steering around the whale(s) if possible;

(3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(5) checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

Marine Mammal Sighting Data.

Industry Participants whose operations are limited exclusively to barge or vessel

traffic will submit to the AEWC and NSB DWM all marine mammal sighting data.
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TITLE IV - VESSELS, TESTING, AND MONITORING

SECTION 401. INDUSTRY PARTICIPANT VESSELS AND EQUIPMENT.
(a) List of Vessels and Equipment Required.

Each Industry Participant engaged in oil and gas operations shall provide a list
identifying all vessels or other equipment (including but not limited to boats, barges,
aircraft, or similar craft) that are owned and/or operated by, or that are under contract to
the Industry Participants, for use in the Beaufort Sea or Chukchi Sea for oil and gas
operations or for implementation of such Industry Participant’'s monitoring plan. Vessels
and equipment used for oil and gas operations shall be listed in Attachment I, and
vessels and equipment used for monitoring plans shall be listed in Attachment Il1.

(b) Only Listed Vessels and Equipment (or Like Vessels and Like Equipment)
May Be Used.

(1)  NONE OF THE INDUSTRY PARTICIPANTS INTENDS TO OPERATE
ANY VESSEL OR EQUIPMENT (EXCEPT FOR LIKE VESSELS OR LIKE
EQUIPMENT) NOT IDENTIFIED IN THE LISTS REQUIRED UNDER
SUBSECTION (a) DURING THE TERM OF THIS AGREEMENT.

(2) Notwithstanding paragraph 1, if any Industry Participant decides to use
different vessels or equipment or additional vessels or equipment, such vessels
and equipment shall be used only for purposes identified in Attachments Il or Ill;
and the AEWC and the whaling captains of Nuiqsut, Kaktovik, Barrow,
Wainwright, Pt. Hope, and Pt. Lay shall be notified promptly through the
appropriate Com-Center, as identified in Section 203 of this Agreement, and in
writing, of their identity and their intended use, including location of use.
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SECTION 402. SOUND SIGNATURE TESTS.

(a)

Sound Source Verification Testing.

(1)  Geophysical Equipment. For purposes of obtaining a sound signature
for Industry Participants’ geophysical equipment, the Industry Participants shall
have initiated a test of all geophysical equipment within 72 hours of initiating or
having initiated operations in the Beaufort Sea or Chukchi Sea. Such tests shall
be conducted as set forth in section 402(b).

(2) Vessels. For vessels engaged in geophysical activity, Industry
Participants will conduct a sound source verification test for all geophysical
equipment used for geophysical activity. Each Industry Participant shall establish
a sound source verification range or Industry Participants may participate jointly
in establishing a range for the Chukchi Sea and Beaufort Sea, or both. A
separate range shall be used for the Chukchi Sea and Beaufort Sea, and vessels
shall use the appropriate range for each sea in which they operate. For testing
each vessel shall proceed through the range and record information on the date,
time, vessel speed, vessel route, vessel load, weather conditions, and equipment
operating on the vessel (all noise generating equipment on the vessel, other than
geophysical equipment subject to separate testing under paragraph (1), shall be
in operation while the vessel is proceeding through the range). The range should
be established near a location where details on wind speed and direction are
regularly monitored and archived.

(b)  Mutual Agreement on Site for Testing; Advance Notice Required.

(1) In General. Each geophysical equipment sound signature test shall be
conducted at a site mutually agreed upon by the Industry Participant conducting
such test and the AEWC. Each Industry Participant conducting such sound
signature test(s) will make a good faith effort to provide three (3) weeks advance
notice to the AEWC and the NSB DWM of its intent to perform each test.

(2) Beaufort Sea Testing. For geophysical equipment sound signature tests
conducted in the Beaufort Sea, the Industry Participant conducting such tests
shall provide transportation for an appropriate number of representatives from:
the AEWC, the whaling captains of the Villages of Barrow, Nuigsut, and Kaktovik,
and the NSB DWM to observe the sound signature tests.

(3)  Chukchi Sea Testing. For geophysical equipment sound signature tests
conducted on vessels to be used in the Chukchi Sea, the Industry Participant(s)
conducting such tests shall provide transportation for an appropriate number of
representatives from: the AEWC, the whaling captains of the Villages of Barrow,
Wainwright, Pt. Lay, and Pt. Hope, and the NSB DWM to observe the sound
signature tests.
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(c) Sound Signature Data to be Made Available.

(1)  Within fourteen (14) days of completing the sound signature field tests for
geophysical equipment and within 30 days of the end of the operating season for
sound source verification ranges, each Industry Participant and/or its contractor
conducting such test(s) will make preliminary and final quality controlled results
of the sound signature test(s) available upon request to the AEWC and the NSB
DWM. The Industry Participant and/or its contractor will also provide the AEWC
and the NSB DWM the preliminary analysis of that data, as well as any other
applicable sound signature data that is available and that the AEWC, the NSB
DWM, and the Industry Participant agree is relevant to understanding the
potential noise impacts of the proposed operations to migrating bowhead whales
or other affected marine mammals.

(2)  Once completed the final data analysis will be provided to the AEWC and
the NSB DWM upon request. The final data report for the sound source
verification testing shall be provided to the NSB DWM and the AEWC no later
than December 31, 2011.

(3)  Any Industry Participant who prepares a model of the sound signature of
its vessels and operations, whether before or after the sound signature test, will
provide copies of those models and any related analysis to the AEWC and the
NSB DWM upon request.

SECTION 403. MONITORING PLANS.

(@)

Monitoring Plan Required.

(1)  Each Industry Participant agrees to prepare and implement a monitoring
plan to collect data designed to determine the potential effects of its oil and gas
operations on fall migrating bowhead whales.

(2)  The Monitoring Plans shall be designed in cooperation with the AEWC,
the NSB DWM, NOAA Fisheries, and the Bureau of Ocean Energy Management,
Regulation and Enforcement (BOEMRE). If additional outside review is
requested by any of the above entities, the Industry Participant will evaluate the
request on a case by case basis.
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(b) Beaufort Sea Monitoring Plans.

In the Beaufort Sea, the monitoring plans shall include an investigation of noise
effects on fall migrating bowhead whales as they travel past the noise source, with
special attention to changes in calling behavior, deflection from the normal migratory
path, where deflection occurs, and the duration of the deflection.

(¢)  Chukchi Sea Monitoring Plans.

In the Chukchi Sea, the monitoring plans should focus on the identity, timing,
location, and numbers of marine mammals and their behavioral responses to the noise
source. The monitoring plans will place emphasis on understanding potential impacts
from industrial sounds on bowhead whales.

(d) Use of Prior Information and Peer Reviewed Data.

(1)  Prior impact study results shall be incorporated into the monitoring plans

prepared by each Industry Participant as applicable.

(2)  Each monitoring plan for oil and gas operations shall be subject to peer
review by stakeholders on a peer review panel identified by NOAA Fisheries at
the 2011 Open Water Season Peer Review Meeting, convened by NOAA
Fisheries. Draft plans will be submitted to the NSB DWM and AEWC no later
than two weeks prior to the 2011 Open Water Peer Review Meeting.

(e) Raw Data, Communication, and Summary Required.

(1)  Each Industry Participant conducting site-specific monitoring will:

(A) after quality control reviews are completed, make electronic data,
available to the NSB DWM at the end of the season.

(B) permit and encourage open communications among their
contractors and the AEWC and NSB DWM.

(2) Each Industry Participant will submit a summary of monitoring plan results
and progress to the AEWC and NSB DWM every two weeks during the operating
season.
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SECTION 404. CUMULATIVE NOISE IMPACTS STUDY.

Each Industry Participant further agrees to provide its monitoring plan and sound
signature data, for use in a cumulative effects analysis of the multiple sound sources
and their possible relationship to any observed changes in marine mammal behavior, to
be undertaken pursuant to a Cumulative Noise Impacts Study.

The study design for the Cumulative Impacts Study shall be developed through a
Cumulative Impacts Workshop to be organized by the North Slope Borough in the
winter of 2011/2012. The results of this workshop will be presented at the 2012 Open
Water Meeting.

TITLE V - AVOIDING CONFLICTS DURING THE OPEN
WATER SEASON

Industry Participants are reminded that Sections 101(a)(5)(A) and (D) of the
Marine Mammal Protection Act provide, among other things, that the Secretary can
authorize the incidental taking of small numbers of marine mammals of a species or
population stock if the Secretary finds, among other things, that the total of such takings
during the authorized period will not have an unmitigable adverse impact on the
availability of such species or stock for taking for subsistence uses.

The following Operating Guidelines apply in the Beaufort Sea and Chukchi Sea,
except as otherwise specified and in all cases with due regard to environmental
conditions and operational safety. These Operating Guidelines are in addition to any
permit restrictions or stipulations imposed by the applicable governmental agencies.

SECTION 501. GENERAL PROVISIONS FOR AVOIDING INTERFERENCE WITH
BOWHEAD WHALES OR SUBSISTENCE WHALE HUNTING
ACTIVITIES.

(a) Routing Vessels and Aircraft.
(1)  All vessel and aircraft routes shall be planned so as to minimize any
potential conflict with bowhead whales or bowhead subsistence whaling

activities. All vessels shall avoid areas of active or anticipated whaling activity
(as reported pursuant to Section 202).
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(b)

(c)

(2) Beaufort Sea. Vessels transiting east of Bullen Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

(3)  Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at least five (5) miles offshore during transit.

Aircraft Altitude Floor and Flight Path.

(1) AIRCRAFT SHALL NOT OPERATE BELOW 1500 FEET unless the
aircraft is engaged in marine mammal monitoring, approaching, landing or taking
off, or unless engaged in providing assistance to a whaler or in poor weather
(low ceilings) or any other emergency situations. Aircraft engaged in marine
mammal monitoring shall not operate below 1500 feet in areas of active whaling;
such areas to be identified through communications with the Com-Centers.

(2) Except for airplanes engaged in marine mammal monitoring, aircraft shall
use a flight path that keeps the aircraft at least five (5) miles inland until the
aircraft is directly south of its offshore destination, then at that point it shall fly
directly north to its destination.

Vessel Speeds.

Vessels shall be operated at speeds necessary to ensure no physical contact

with whales occurs, and to make any other potential conflicts with bowhead whales or
whalers unlikely. Vessel speeds shall be less than 10 knots in the proximity of feeding
whales or whale aggregations.

(d)

Vessels Operating in Proximity of Bowhead Whales.

If any vessel inadvertently approaches within 1.6 kilometers (1 mile) of observed

bowhead whales, except when providing emergency assistance to whalers or in other
emergency situations, the vessel operator will take reasonable precautions to avoid
potential interaction with the bowhead whales by taking one or more of the following
actions, as appropriate:

(1)  reducing vessel speed to less than 5 knots within 900 feet of the whale(s);
(2) steering around the whale(s) if possible;

(3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

31

AEWC DEIS Comments Exhibit F



FINAL FOR SIGNATURE March 31, 2011

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(6)  checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

SECTION 502. GEOPHYSICAL ACTIVITY LIMITATIONS.

The following operating limitations are to be observed and the operations are to
be accompanied by a monitoring plan as set forth in Section 403 and Attachment |1l of
this Agreement. The Industry Participants conducting geophysical activity agree to
coordinate the timing and location of such activity so as to reduce, by the greatest
extent reasonably possible, the level of noise energy entering the water from such
activity at any given time and at any given location.

(a) Limitations on Geophysical Activity in the Beaufort Sea.

All geophysical activity in the Beaufort Sea shall be conducted in accordance
with the terms set forth below.

(1)  Kaktovik: No geophysical activity from the Canadian Border to the
Canning River (146 deg. 4 min. W) from 25 August to close of the fall bowhead
whale hunt in Kaktovik and Nuigsut." From August 10 to August 25, Industry
Participants will communicate and collaborate with AEWC on any planned vessel
movement in and around Kaktovik and Cross Island to avoid impacts to whale
hunt.

! The bowhead whale subsistence hunt will be considered closed for a

particular village when the village Whaling Captains’ Association declares the hunt
ended or the village quota has been exhausted (as announced by the village Whaling
Captains’ Association or the AEWC), whichever occurs earlier.
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(2)  Nuigsut:

A. Pt. Storkerson(~148 deg. 42 min. W) to Thetis Island (~150 deg.
10.2 min. W).

(i) Inside the Barrier Islands: No geophysical activity prior to
August 5. Geophysical activity is allowed from August 5 until
completion of operations?

(ii).  Outside the Barrier Islands: No geophysical activity from
August 25 to close of fall bowhead whale hunting in Nuigsut.
Geophysical activity is allowed at all other times.

b. Canning River (~146 deg. 4 min. W) to Pt. Storkerson (~148 deg.
42 min. W): No geophysical activity from August 25 to the close of
bowhead whale subsistence hunting in Nuigsut.

(3) Barrow: No geophysical activity from Pitt Point on the east side of
Smith Bay (~152 deg. 15 min. W) to a location about half way between Barrow
and Peard Bay (~157 deg. 20 min. W) from September 15 to the close of the fall
bowhead whale hunt in Barrow.

2 Geophysical activity allowed in this area after August 25 shall include a

source array of no more than 12 air guns, a source layout no greater than 8 mx 6 m,
and a single source volume no greater than 880 in®.
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(b) Limitations on Geophysical Activity in the Chukchi Sea.

All geophysical activity in the Chukchi Sea shall be conducted in accordance with
the terms set forth below.

(1) Beginning September 15, and ending with the close of the fall bowhead
whale hunt, ?® if Wainwright, Pt. Lay, or Pt. Hope intend to whale in the Chukchi
Sea, no more than two geophysical activities employing geophysical equipment
will occur at any one time in the Chukchi Sea. During the fall bowhead whale
hunt, geophysical equipment will not be used by Participants within 30 miles of
any point along the Chukchi Sea coast. Industry Participants will contact the
Whaling Captains’ Associations of each of those villages to determine if a village
is prepared to whale and will notify the AEWC of any response.

(2)  Safe harbor will be at sites selected by the Industry Participants and the
AEWC. Safe harbor sites will be agreed upon no later than the beginning of
operations and shall be listed in Attachment IV. However, a vessel captain will
seek safety for his assets (vessel and personnel) as is his duty under the Law of
the Sea.

(3)  Any vessel operating within 60 miles of the Chukchi Sea coast will follow
the communications procedures set forth in Title || of this Agreement. All vessels
will adhere to the conflict avoidance measures set forth in Section 501 of this
Agreement.

(4) If a dispute should arise, the resolution process set forth in Section 106 of
this Agreement shall apply.

g The bowhead whale subsistence hunt will be considered closed when

village Whaling Captains’ Associations of Wainwright, Pt. Lay, and Pt. Hope have each
declared that (A) they do not intend to hunt, (B) their village hunt has ended, or (C) the
village quota has been exhausted (as announced by the village Whaling Captains’
Association or the AEWC), whichever occurs &arlier.
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SECTION 503. DRILLING AND PRODUCTION.

For exploratory drilling and production between 144 deg. W and the Canning
River (~146 deg. 4 min. W), zero discharge of:

(1) drilling fluids;
(2) cuttings after 20" casing;
(3) treated sanitary and gray water; and

(4) ballast and bilge water.

(b) Drilling Operations in the Beaufort Sea East of Cross Island.

No drilling equipment or related vessels used for at-sea oil and gas operations
shall be onsite at any offshore drilling location east of Cross Island from 25 August until
the close of the bowhead whale hunt in Nuigsut and Kaktovik. However, such
equipment may remain within the Beaufort Sea in the vicinity of 71 degrees 25 minutes
N and 146 degrees 4 minutes W., or at the edge of the Arctic ice pack, whichever is
closer to shore.

(c)  Drilling Operations in the Beaufort Sea West of Cross Island.

In 2011, no drilling equipment or related vessels used for at-sea oil and gas
operations shall be moved onsite at any location outside the barrier islands west of
Cross Island until the close of the bowhead whale hunt in Barrow.

SECTION 504. SHORE-BASED SERVICE AND SUPPLY AREAS.

Shore-based service and supply areas used by Industry Participants shall be
located and operated so as to ensure compliance with the terms of this Agreement.
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TITLE VI - LATE SEASON SEISMIC OPERATIONS

SECTION 601. IN GENERAL.

Any Industry Participant who engages exclusively in geophysical activities that

are conducted at least 5 miles or more from the Alaska coast in the Beaufort Sea or
Chukchi Sea and begin on or after October 1, 2011 shall comply with Sections 201,
205(b), 502(a), and 602 of this Agreement.

SECTION 602. VESSEL OPERATIONS.

(@)

Reporting Positions When Vessels Come Within 40 Miles of the Coast.

(1) A vessel subject to this section operating within 40 miles of the Alaska
coast shall report to the appropriate Com-Center at least once every six hours
commencing with a call at approximately 06:00 hours. Each call shall report the
following information:

(A)  Vessel name, operator of vessel, charter or owner of vessel, and
the project or entity the vessel is conducting operations for.

(B) Vessel location, speed, and direction.

(C) Plans for vessel movement between the time of the call and the
time of the next call. The final call of the day shall include a statement of
the vessel’'s general area of expected operations for the following day, if
known at that time.

EXAMPLE: This is the Arctic Endeavor, operated by for
in the Chukchi Sea. We arecurrentlyat __ °  north "
west, proceeding SE at knots. We will proceed on this course for

____hours and will report location and direction at that time.

(2)  The appropriate Com-Center also shall be notified if there is any
significant change in plans, such as an unannounced start-up of operations or
significant deviations from announced course, and such Com-Center shall notify
all whalers of such changes. A call to the appropriate Com-Center shall be made
regarding any unsafe or unanticipated ice conditions.

36

AEWC DEIS Comments Exhibit F



FINAL FOR SIGNATURE March 31, 2011

(b)

Operator Duties.

All vessel operators subject to this title are responsible for the following

requirements.

(c)

(d)

(1)  Monitoring VHF Channel 16. All vessel operators shall monitor marine
VHF Channel 16 at all times.

(2)  Avoidance of Whale Hunting Crews and Areas. It is the responsibility of
each Industry Participant and vessel operator to determine the positions of their
vessels and to exercise due care in avoiding any areas where subsistence whale
hunting is active.

(3) Vessel-to-Vessel Communication. After any vessel owned or operated by
any Industry Participant has been informed of or has determined the location of
subsistence whale hunting boats in its vicinity, the Marine Mammal Observer /
Inupiat Communicator shall contact those boats in order to coordinate movement
and take necessary avoidance precautions.

Routing Vessels.

(1)  All vessel routes within 40 miles of the Alaska coast shall be planned so
as to minimize any potential conflict with bowhead whales or subsistence whaling
activities. All vessels shall avoid areas of active or anticipated whaling activity,
as reported pursuant to Section 202.

(2) Beaufort Sea. Vessels transiting east of Bullen Point to the Canadian
border should remain at least five (5) miles offshore during transit along the
coast, provided ice and sea conditions allow.

(3)  Chukchi Sea. Vessels should remain as far offshore as weather and ice
conditions allow, and at all times at least five (5) miles offshore during transit.

Vessel Speeds.

Vessels shall be operated at speeds necessary to ensure no physical contact

with whales occurs, and to make any other potential conflicts with bowhead whales or
whalers unlikely. Vessel speeds shall be less than 10 knots in the proximity of feeding
whales or whale aggregations.
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(e) Vessels Operating in Proximity of Bowhead Whales.

If any barge or transit vessel inadvertently approaches within 1.6 kilometers (1
mile) of observed bowhead whales, except when providing emergency assistance to
whalers or in other emergency situations, the vessel operator will take reasonable
precautions to avoid potential interaction with the bowhead whales by taking one or
more of the following actions, as appropriate:

(1)  reducing vessel speed to less than 5 knots within 900 feet of the whale(s);

(2)  steering around the whale(s) if possible;

(3) operating the vessel(s) in such a way as to avoid separating members of a
group of whales from other members of the group;

(4) operating the vessel(s) to avoid causing a whale to make multiple changes
in direction; and

(6) checking the waters immediately adjacent to the vessel(s) to ensure that
no whales will be injured when the propellers are engaged.

(f) Marine Mammal Sighting Data.

Industry Participants whose operations are subject to this title will submit to the
AEWC and NSB DWM all marine mammal sighting data.
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TITLE VIl - PARTICIPANTS

This Agreement shall be binding and effective when signed by the duly authorized
representatives of the Participants. Signatures may be by facsimile on separate pages.

Harry Brower Rex Rock
Chairman, AEWC AEWC Commissioner for Pt. Hope
AEWC Commissioner for Barrow Dated:
Dated:
Julius Rexford Joe Kaleak
AEWC Commissioner for Pt. Lay AEWC Commissioner for Kaktovik
Dated: Dated:
Isaac Nukapigak Rossman Peetook
AEWC Commissioner for Nuigsut AEWC Commissioner for Wainwright
Dated: Dated:
39

AEWC DEIS Comments Exhibit F



FINAL FOR SIGNATURE

Name:
Arctic Cable Company, LLC
Dated:

March 31, 2011

Name:
BP Exploration (Alaska) Inc.
Dated:

Name:
ENI US Operating Company
Dated:

Name:
ION / GX Technology
Dated:

Name:
Shell Offshore, Inc.
Dated:

Name Aﬁm&- Cund ﬁr“’*‘w\-\ =
A.lec ﬁfuce_
Exxon Mobil Corporation

Dated: 4~ |4 [ 201/

Name:
Pioneer Natural Resources Alaska
Dated:

Name:
Statoil
Dated:
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ATTACHMENT |

LOCAL SEARCH AND RESCUE ORGANIZATIONS - CONTACT
PERSONS

(IN EMERGENCIES, ALWAYS DIAL 911)

North Slope Borough
Search and Rescue (Pilots)
Director Hugh Patkotak

Barrow Volunteer
Search and Rescue Station

President Oliver Leavitt
Vice-Pres. Price Brower
Secretary Lucille Adams
Treasurer Eli Solomon
Coordinator Arnold Brower, Jr.
Director Jimmy Nayakik
Director Johnny Adams

Nuiqsut Volunteer
Search and Rescue Station

Kaktovik Volunteer
Search and Rescue Station

852-2822 WK 852-
4844 Home

852-2808 OFS
852-7032 WK 852-7032 Home
852-8633 WK 852-7848 Home
852-0250 Wk 852-7200 Home
852-2808 Wk 852-6261 Home
852-0290 WK 852-5060 Home
852-0200 WK 852-JENS Home
852-0250 WK 852-7724 Home

480-6613 (Fire Hall)

640-6212 (Fire Hall)

President Lee Kayotuk 640-5893 Wk 640-6213 Home
Vice-Pres. Tom Gordon 640-

Secretary Nathan Gordon 640-6925

Treasurer Don Kayotuk 640-2947

Fire Chief George T. Tagarook 640-6212 WK 640-6728 Home
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Wainwright Volunteer Search and Rescue

President Joe Ahmaogak Jr.  763-2826 Home
Vice President  John Hopson, Jr. 763-3464 Home
Secretary Raymond Negovanna 763-2102 Home
Treasurer Ben Ahmaogak, Jr. 763-3030 Home
Director Artic Kittick 763-2534 Home
Director John Akpik Unlisted

Pt. Hope Volunteer Search and Rescue

Coordinator Willard Hunnicutt, Jr. 368-2774 Work
Fire Chief Willard Hunnicutt, Jr. 368-2774 Work (Note: Only contact for
Pt. Hope)

North Slope Borough Disaster Relief Coordinator
Frederick Brower 852-0284 OFS
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ATTACHMENT Il

VESSELS TO BE USED FOR AND IN SUPPORT OF
INDUSTRY PARTICIPANTS’ OPERATIONS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]
NOTE:
COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED

IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ OPERATIONS.
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ATTACHMENT lil

VESSELS TO BE USED FOR AND IN SUPPORT
OF THE INDUSTRY PARTICIPANTS MONITORING PLANS
AS IDENTIFIED IN SECTION 401(b)(1)(B)

[ ALL VESSELS TO BE IDENTIFIED BY COMPANY ]
NOTE:
COPY OF PRESENTATION OF THE INDUSTRY PARTICIPANT ATTACHED

IDENTIFYING VESSELS TO BE USED FOR AND IN SUPPORT OF THE
INDUSTRY PARTICIPANTS’ MONITORING PLAN.
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ATTACHMENT IV
SAFE HARBOR
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EXPERT PANEL REVIEW
OF MONITORING AND MITIGATION PROTOCOLS
IN APPLICATIONS FOR INCIDENTAL TAKE AUTHORIZATIONS
RELATED TO OIL AND GAS EXPLORATION, INCLUDING SEISMIC SURVEYS,
IN THE CHUKCHI AND BEAUFORT SEAS

Anchorage, Alaska
22-26 March 2010

1. BACKGROUND

On 22-24 March 2010 the National Marine Fisheries Service (Service), working with the Minerals
Management Service, sponsored an “Arctic Open Water” meeting in Anchorage, Alaska. The
purpose of the meeting (the latest in a series of such meetings) was to review various oil and gas
activities, including seismic surveys, site clearance/shallow hazard surveys, and exploratory drilling,
with a focus on their potential effects on marine ecosystems in the Chukchi and Beaufort Seas.
Much of the meeting focused on analyses of past exploration, monitoring, and research activities, as
well as descriptions of proposed 2010 activities by Shell, ConocoPhillips, British Petroleum (BP),
and Statoil, as well as ION and TGS, two companies that specialize in seismic surveys. At the time
of the meeting, the Service had received six applications for incidental harassment authorizations
(IHAs) to take marine mammals incidentally under provisions of the Marine Mammal Protection
Act and applicable regulations.

For each of these applications, the Service must make a determination as to whether the proposed
activities will have (1) more than a negligible impact on the pertinent protected species or stock, or
(2) an unmitigable adverse impact on the availability of such species or stock for subsistence
hunting. The Service also must prescribe regulations establishing permissible means of taking and
other means of effecting the least practicable adverse impact, as well as monitoring and reporting
requirements. The Marine Mammal Protection Act defines “take” to mean “to harass, hunt, capture,
or kill, or attempt to harass, hunt, capture, or kill any marine mammal.” In this instance, the Act
defines “harassment” to mean “any act of pursuit, torment, or annoyance which—

(i) has the potential to injure a marine mammal or marine mammal stock in the wild [i.e.,
Level A harassment]; or

(ii) has the potential to disturb a marine mammal or marine mammal stock in the wild by
causing disruption of behavioral patterns, including, but not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering [i.e., Level B harassment].”

The Service requires monitoring for two purposes. The first is to detect when mitigation thresholds
have been met and appropriate responses must be instigated (e.g., monitoring that may lead to a
shutdown of an activity if a marine mammal enters a safety zone). The second is to allow a post-hoc
analysis of the number of animals that may have been taken during the course of an activity. Thus,
the former type of monitoring is used to ensure the least practicable impact, whereas the latter is
used to estimate post-hoc just what the impact was based on number and types of takes. Monitoring
to achieve these two purposes often requires different field techniques or strategies. The remainder
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of this report reflects the views of individual panel members, which were similar in many but not all
circumstances (as noted), regarding real-time monitoring for purposes of mitigation and the
collection of monitoring data for purposes of informing subsequent assessment of impact.

2. PEER-REVIEW PANEL

The regulations pertaining to issuance of incidental take authorizations also require peer review to
evaluate proposed monitoring methods. Section 216.108(d)) (50 CFR) states:

Where the proposed activity may affect the availability of a species or stock of a marine
mammal for taking for subsistence purposes, proposed monitoring plans... must be
independently peer-reviewed prior to issuance of an incidental harassment authorization.

To satisty this peer-review requirement, the Service convened a panel of seven scientists (section 7)
with diverse backgrounds but all familiar with marine mammal research and conservation in the
Arctic regions of Alaska. On 25-26 March 2010 the panel members reviewed all IHA applications
and discussed specific recommendations'. Panel members did not strive for consensus and different
perspectives will be indicated in the remainder of this report by reference to the views of “some”
and “others.”

The specific guidance given to the panel was as follows:

Each IHA [incidental harassment authorization] applicant’s monitoring program should
document the effects (including acoustic) on marine mammals (e.g., noted reactions of the
animals to the activity) and document or estimate the actual level of take as a result of the
activity (in this case, either seismic surveys, site clearance/shallow hazard sutrveys, or
exploratory drilling). OPR [the Service’s Office of Protected Resources] is asking you to
review the monitoring plans to ensure that the monitoring activities and methods described
in the plans will enable the applicant to meet these requirements. Additionally, OPR would
like the panel to discuss the following questions [paraphrased| with regards to each
monitoring plan:

° Are the applicant’s objectives achievable based on the methods described in the
plan?

. Are the applicant’s objectives the most useful for understanding impacts on marine
mammals?

° Should the applicant consider additional monitoring methods or modifications of

proposed monitoring methods for the proposed activity?

. What is the best way for an applicant to report their data and results to NMEFS?

After discussion of the monitoring plans, the panel will submit a recommendations report to
OPR that describes the changes (and reasons for the changes) the panel suggests for the

! Meeting minutes are available upon request.

Peer-review panel report Page 2 of 25
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monitoring plans....[TThe report should make clear when a recommendation or comment
applies to all monitoring plans versus the instances when a particular recommendation or
comment only applies to one applicant’s monitoring plan.

The remainder of this document summarizes the major points emanating from the panel’s
discussions, including those that pertain to all or multiple applications and those that pertain to an
individual application.

3. GENERAL RECOMMENDATIONS AND COMMENTS
3.1. Acoustic effects of oil and gas exploration — assessment and mitigation

Much of the panel’s deliberation regarding the proposed activities and accompanying mitigation
measures focused on the effects of noise on marine life. Perhaps the most important
recommendation by the panel members is that the Service begin a transition away from using a
single metric of acoustic exposure (i.e., sound pressure level) to estimate the potential effects of
anthropogenic sound on marine living resources. Although sound pressure level has been used
historically and is relatively simple to apply, the available science increasingly indicates that no single
factor is likely to encompass all of the relevant aspects of sound exposure needed to assess, monitor,
or mitigate effects. Rather, the effects of anthropogenic sound on marine mammals are determined
by the influence of a suite of potentially co-varying physical and biological factors. Important
characteristics of sound may include the natural ambient level, the relative difference from ambient
noise as a new noise is introduced (the signal-to-noise ratio), the “sensation” level of sound which
takes into account both the signal-to-noise ratio and characteristics of receiver hearing capabilities,
sound “rise” time (the time required for the sound to reach its peak level) and the relative
impulsiveness of the signals, total sound energy received, sound frequency, sound constancy or
pattern, and sound duration. Other important physical factors influencing the sound field generated
by the industrial activity include the bathymetry, proximity to shore, ocean bottom substrate, and
presence of sea ice. Important biological influences may include activity of the animals involved
(e.g., feeding, migration, reproduction), their social structure (e.g., aggregations of individuals or
presence of mother-calf pairs), their previous individual experience with the sound (i.e., sound
novelty, association with predator or prey sounds), and the various other biological stressors
affecting them.

Given the above considerations, marine mammals are best understood as living within dynamic
acoustic environments that, among other things, vary over time, space, frequency, level, and
directionality. The term “spatial-temporal-spectral” variation has been used to indicate the complex
and dynamic nature of marine acoustic environments. The term also serves as a reminder that a
single sound pressure level or other single descriptive parameter is likely a poor predictor of the
effects of introduced anthropogenic sound on marine life. Indeed, science has consistently shown
that the single-parameter approach to predicting specific effects of sound exposure is largely
untenable and more biologically-realistic ways of estimating impact are needed (e.g., Southall et al.
2007, Clark et al. 2009). That is, further progress in understanding the effects of sound on marine
ecosystems will require a more comprehensive approach that recognizes and characterizes the
“acoustic scene” or “soundscape” in much the same manner that a full understanding of a terrestrial
species requires the study of landscape ecology and the co-varying abiotic and biotic features of its
surroundings.
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Panel members concurred that the Service should be constantly striving toward a more
comprehensive ecosystem-based approach in predicting the nature and severity of environmental
risks from industrial activities, including oil and gas development. Many of the tools needed to
develop more realistic impact predictions are available now or will be available in the foreseeable
future. At the same time, panel members recognized that the Service may not able to implement
such an approach for mitigation purposes on a real-time basis. For real-time mitigation, the Service
may have to continue relying on simple measures that can be readily applied in the field. However,
these simple measures should be based on the more comprehensive ecosystem assessments and they
should be precautionary to compensate for remaining uncertainty in potential effects. (For example,
the Service could apply different levels of precaution by adjusting risk factors as it does in the
calculation of potential biological removal levels for stock assessment purposes.) Furthermore, the
Service should tailor those simple measures to the various activities to be conducted (e.g., seismic
studies versus exploratory drilling), the environments in which they will be conducted (e.g., deep
pelagic versus shallow coastal), and the relevant biological circumstances (e.g., species present,
migratory versus reproductive seasons). The Service has started to move in this direction by applying
different sound exposure thresholds for intermittent versus continuous noise and for different
groups of animals.

Implementing this dual approach of comprehensive assessment and simple real-time mitigation rules
will require at least three fundamental changes to the status quo: 1) better planning and coordination
of research on the biological and physical environment, 2) more research into human influences on
the biophysical environment, and 3) the provision of additional resources for such research. The
conceptual basis for moving in this direction is clear and the approach is necessary to provide
managers with the information necessary to ensure protection of the marine environment during the
course of various industrial activities.

3.2. Aerial surveys

Aerial surveys are a useful tool for collecting real-time information on marine mammal distribution
and movements, including responses to sound sources. In the Arctic, in particular, they involve
significant costs and a degree of risk, which must be weighed against the costs and risks of other
monitoring methods. Shell Oil indicated that it will use aerial surveys in the Beaufort Sea, but not in
the Chukchi Sea where proposed activities will occur farther offshore and therefore entail more risk.
Panel members recognized the additional risk, but some asserted that such surveys can be conducted
safely, such as those being flown by the Service in offshore areas of the Chukchi Sea. For that
reason, the panel members concluded that aerial surveys should not be categorically excluded as a
research and monitoring tool in the Chukchi Sea. If aerial surveys are not used, then additional
monitoring tools (e.g., passive acoustic systems, unmanned aircraft systems) must be further
developed, field tested, and implemented to provide the type of information gained from aerial
surveys (e.g., species-specific estimates of the number of individuals taken by a particular activity).
Without some aerial survey capacity, mitigating impacts in areas beyond the view of vessel-based
marine mammal observers (i.e., the visual far-field) will be essentially impossible.

Panel members also concluded that the industry could use the same aircraft for detecting mitigation
thresholds (e.g., identifying aggregations or mothers with calves within safety radii) and for
estimating the total number of takes using conventional line-transect analysis, but only if analytical
methods are adapted accordingly. Monitoring for the former purpose requires that the aircraft be
able to break away from pre-determined transects to circle sighted animals and confirm such
information as species, number of animals, and group composition. Such breaks in flight pattern are
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consistent with “closing mode” line transect surveys, and “[t|here is no intrinsic reason why the
observer should stay on the line. If more accurate data can be gathered by moving off the line, then
field methods should allow this” (Buckland et al. 2001). However, field protocols for closing mode
surveys may lead to biased results if conventional line-transect methods are used to analyze the data.
One alternative would be to use adaptive line transect sampling methods, which permit additional
survey effort in areas of high animal density (Palka and Pollard 1999). Closing mode surveys have
the potential disadvantage of taking longer to complete, but if sufficient survey effort can be
achieved and analytical methods are adapted accordingly, then closing mode line transect surveys are
considered consistent with best practices for the type of broad scale surveys that might be used to
estimate total take.

That being said, panel members questioned the design of some aerial surveys proposed in the IHA
applications to detect the effects of certain activities (e.g., seismic surveys, exploratory drilling). The
frequently used approach of equally spaced and widely dispersed transect lines centered over
offshore operations is not appropriate when the primary concern is the response of animals in close
proximity to the activity. In such cases, those responsible for monitoring should adjust their survey
design (e.g., stratify levels of effort) to meet the monitoring goals, with anticipated level of survey
effort determined by pre-survey analyses of statistical power for detecting responses.

Finally, the technology now available for conducting aerial surveys is vastly improved over that used
in the recent past. The new technology makes it possible to enter and visualize survey results in real-
time, and to combine that information with real-time data from acoustic buoys. All such data
provides useful information for those conducting surveys and those responsible for ensuring
mitigation thresholds are effectively monitored. To take advantage of such information and
maximize the value of aerial surveys for mitigation, survey data should be entered into a computer
on board the aircraft in a way that enables immediate geospatial analysis by the survey team and
evaluation by the Service. If necessary, the information could then be used to implement mitigation
measures for the “activity footprint” of the larger operation.

3.3. Marine mammal observers

Qualified marine mammal observers (MMOs) are key elements of successful monitoring and
mitigation efforts and, as such, their training, competence, consistency, and independence are
important considerations in any evaluation of their utility. With regard to MMOs, panel members
recommended—

. Observers should be trained using visual aids (e.g., videos, photos), to help them identify the
species that they are likely to encounter in the conditions under which the animals will likely
be seen.

. Observers should understand the importance of classifying marine mammals as “unknown”

or “unidentified” if they cannot identify the animals to species with confidence. In those
cases, they should note any information that might aid in the identification of the marine
mammal sighted. For example, for an unidentified mysticete whale, the observers should
record whether the animal had a dorsal fin.

. Obsetrvers should attempt to maximize the time spent looking at the water and guarding the
safety radii. They should avoid the tendency to spend too much time evaluating animal
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behavior or entering data on forms, both of which detract from their primary purpose of
monitoring the safety zone.

. “Big eye” binoculars (e.g., 25 x 150 power) should be used from high perches on large, stable
platforms. They are most useful for monitoring impact zones that extend beyond the
effective line of sight. With two or three observers on watch, the use of big eyes should be
paired with searching by naked eye, the latter allowing visual coverage of nearby areas to
detect marine mammals. When a single observer is on duty, the observer should follow a
regular schedule of shifting between searching by naked-eye, low-power binoculars, and big-
eye binoculars based on the activity, the environmental conditions, and the marine mammals
of concern.

. Observers should use the best possible positions for observing (e.g., outside and as high on
the vessel as possible), taking into account weather and other working conditions.

. Sightings should be entered and archived in a way that enables immediate geospatial
depiction to facilitate operational awareness and analysis of risks to marine mammals. Real-
time monitoring is especially important in areas of seasonal migration or influx of marine
mammals. Various software packages for real-time data entry, mapping, and analysis are
available for this purpose.

. Observer teams should include Alaska Natives and all observers should be trained together.
Whenever possible, new observers should be paired with experienced observers to avoid
situations where lack of experience impairs the quality of observations.

. Following the model used to monitor commercial fisheries, observers should be managed by
an independent organization that trains and assigns them to observe various operations.
Training and on-site performance should be evaluated regularly. At the end of every
assignment, the organization should debrief the observers, collect their data, conduct basic
analyses with the data, and prepare the data and results for dissemination to interested
parties.

] The Service should provide instructions regarding the estimation of the number of takes
during the course of an activity (e.g., seismic survey). The guidance should be sufficiently
specific to ensure that take estimates are accurate and include realistic estimates of precision
and bias.

3.4. Visual near-field monitoring

For the purposes of this report, panel members used the term “visual near-field monitoring” to refer
to visual monitoring of areas within the line of sight, generally the line of sight of MMOs on-board
vessels. Visual searching of such areas is one of the most common forms of monitoring, both for
mitigation purposes and for estimating the total number of animals taken during an activity. For
example, one of the main purposes of MMOs is to implement mitigation measures, especially those
intended to avoid the risk of hearing impairment, either temporary or permanent, if marine
mammals are too close to a sound source.

Although such monitoring pertains to areas “within the line of sight,” it is still subject to limitations
and must be corrected for availability and perception biases. For example, visual observers can
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detect marine mammals only when they are at the surface (i.e., available for sighting). Furthermore,
observers may not detect the marine mammals even when they are at the surface and in view (i.e.,
they are not perceived). Both of these biases (availability and perception) can vary substantially with
environmental conditions. Without suitable corrections, surface observations are inadequate for
detecting or estimating the total number of animals that are encountered during a survey.

At least three approaches have been used to improve visual near-field monitoring. The first involves
various technologies such as night-vision binoculars and forward-looking infrared devices. Although
these technologies may provide a slight increase in detection capability under ideal conditions, the
Service should not consider these technologies reliable until they have been tested under appropriate
conditions and their efficacy has been evaluated.

A second approach is to “sample” the visual near-field area periodically and then extrapolate to the
tull survey period. However, this approach also has severe shortcomings. First, visual sampling is
extremely difficult at night, but a strategy that avoids any type of nighttime sampling is likely
misleading because it disregards the temporal variability inherent in marine mammal behavior.
Second, intermittent sampling may be inadequate for detecting events that are relatively rare but may
be significant. For these reasons, intermittent sampling only when sampling conditions are optimal
may result in biased results and conclusions regarding the effects of industry activities.

With such concerns in mind, the panel discussed a third approach, which is the use of towed passive
acoustics arrays to collect information on the occurrence of animals around an observation vessel.
Based on those discussions, several panel members recommended that the Service encourage the
industry to consider the use of seismic streamers to collect bioacoustic information. At present, this
kind of monitoring has not been successfully used for determining the exact locations of animals
relative to safety zones, but further development of passive acoustic technology may facilitate such
uses in the foreseeable future.

Finally, visual near-field monitoring, coupled with other monitoring approaches (e.g., passive
acoustic monitoring) provides a mechanism to evaluate one of the most common industry
assumptions pertaining to mitigation—that animals near a sound source will move away as received
sound levels increase or are “ramped up.” Although ramp-up procedures are commonly included
among industry mitigation measures, scientists disagree as to their utility. Collecting the data to test
this hypothesis is certainly feasible, but the peer-reviewed scientific literature contains relatively few
analyses of such data. To help evaluate the utility of ramp-up procedures, the Service should require
observers to record, analyze, and report their observations during any ramp-up period. The Service
also should support specific studies using multiple types of monitoring (visual, acoustic, tagging) to
evaluate how marine mammals respond to increasing received sound levels. Such information
should provide useful evidence as to whether ramp-up procedures are an effective form of
mitigation.

3.5. Visual far-field monitoring

For the purposes of this report, panel members used the term “visual far-field monitoring” to refer
to the areas beyond line of sight, generally the line of sight of MMOs on-board vessels. Scientists
that conduct visual surveys for marine mammals, whether from vessel or aircraft, have long
recognized that the probability of detection declines with distance from the survey platform.
Monitoring of the far-field is important if animals beyond line of sight are exposed to sound levels
that may lead to significant effects, such as masking or changes in important behaviors. Under
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certain circumstances (e.g., darkness, rough sea state, inclement weather), the line-of-sight distance
also may be reduced to the point that undetected animals could be at risk of hearing impairment,
either temporary or permanent.

With that concern in mind, the panel considered three recommendations. The first is that observers
carefully document visibility during observation periods so that total estimates of take can be
corrected accordingly. The second is that aerial surveys be used whenever possible to supplement
the monitoring effort in areas not visible to observers on vessels (section 3.2). The third is that
alternative methods be developed to improve monitoring of the visual far-field. In this regard, the
most promising method is passive acoustic monitoring. Active acoustic monitoring also may be
useful under certain circumstances (i.e., when the risk of injury to animals is high), but is itself a
source of additional noise and is therefore a less desirable means of monitoring.

Under ideal conditions, comprehensive monitoring of a large-scale seismic operation would require
two to three aircraft, distributed and localized passive acoustic systems to include both real-time and
archival units, and ship-based surveys with visual observers, towed passive acoustic monitoring
arrays, and active acoustic monitoring systems. Ship surveys could be used in several configurations,
including in front of the seismic vessel, adjacent to the airgun array, or behind the array. Tagging of
animals expected to be in the area where the survey is planned also may provide valuable
information on the location of potentially affected animals and their behavioral responses to
industrial activities. Although the panel recognized that such comprehensive monitoring might be
difficult and expensive, such an effort (or set of efforts) reflects the complex nature of the challenge
of conducting reliable, comprehensive monitoring for seismic or other relatively-intense industrial
operations that ensonify large areas of ocean. Examples of far-field monitoring that represent
improvements in assessment methods include the BP/Nortthstar acoustics monitoring project (e.g.,
Blackwell et al. 2004, 2007; Blackwell and Greene 2006), the monitoring of seismic studies in the
Beaufort Sea using aerial surveys in 1992 and 1993 (Schick and Urban 2000) and between 1997 to
1999 (Richardson et al. 1999), and offshore monitoring over the Chukchi Sea using aerial surveys
from 1989 to 1991 (Moore and Clarke 1993).

Passive acoustic monitoring provides a valuable tool for far-field monitoring. Despite certain
limitations (e.g., it is less useful for animals that rarely vocalize, and it is difficult to extrapolate to
population density or abundance), detection rates using passive acoustic methods have far exceeded
detection rates based on visual observation in some cases (e.g., Blackwell et al. 2007; Clark et al. i
press). Overall, passive acoustic monitoring has provided a temporal record of the autumn bowhead
whale migration that coincides with that derived from visual sampling (e.g., Moore et al. 1989). In
any given set of circumstances, passive acoustic monitoring will require verification using a variety of
methods (e.g., visual observers, acoustic and other tags). Nevertheless, it offers the considerable
advantage of detecting animals below the surface (which is a substantial impediment to vessel- and
aerial-based visual observations), and detecting animals even when visual conditions are poor (i.e., at
night or during periods of rough sea state or inclement weather).

3.6. Baseline biological and environmental information

The THA provisions of the Marine Mammal Protection Act reflect two main concerns, those being
that the proposed activities might cause more than negligible impacts on the species or stocks
affected, or they might cause unmitigable adverse impacts on the availability of marine mammal
species ot stocks for subsistence purposes. Determining when an activity has had or will have such
effects requires some understanding of natural conditions as a basis for comparison to conditions
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that exist during the proposed activities. Panel members considered the collection of baseline
information critical for making such comparisons. They noted, however, that the biological
information needed to make comparisons often is not available because the necessary background
studies have not been conducted. They also noted that collecting such information requires a
considerable investment because population status and environmental conditions vary seasonally
and inter-annually, and because the Arctic is experiencing directional changes resulting from climate
change (e.g., sea ice retreat).

Panel members also noted that information collected on the species or stocks of concern during
operations, or during short breaks in operations, cannot be assumed indicative of control or natural
conditions without some further form of verification. An animal’s behavior during a break in a
seismic study or exploratory drilling may not be indicative of natural behavior if the animal’s
response to previous activity persists into or through the break period or the animal is responding
just to the presence of a vessel. For example, if a whale has abandoned disturbed habitat and the
source of disturbance has been halted temporarily, the whale’s behavior during that halt cannot be
assumed to be “natural” unless the whale returns to the habitat where it was initially disturbed. Thus,
the notion that industry can collect baseline information during periodic interruptions of its noise-
producing activities requires assumptions that have not been tested and likely are not true. It is
possible to collect baseline information on species and stocks that may be affected by these
operations by conducting studies prior to the initiation of industrial activities or once sufficient time
has elapsed after the complete cessation of activities. However, management and research agencies
have not yet been willing to commit the necessary resources for the required assessment studies. The
panel members therefore recommend that the National Marine Fisheries Service and the Minerals
Management Service work with the industry to develop more rigorous, longer-term research
methods for collecting baseline information before activities are initiated.

3.7. Comprehensive ecosystem assessments and cumulative impacts

Panel members discussed the need for better analysis of the potentially interacting influences of
multiple oil and gas activities co-occurring in time and space and, more broadly, the influences of
those activities in combination with ecosystem alterations from climate change (e.g., Moore and
Laidre 2006) and coincident with other human activities that are increasing in the Alaskan Arctic
(e.g., commercial shipping, fishing, coastal development, military activities, marine recreational
activities, scientific research). The concept of “cumulative effects” is recognized in the legislation
governing management of marine environments (e.g., National Environmental Policy Act,
Endangered Species Act). However, assessments to date are generally inadequate for the purpose of
understanding the full effects of human activities on the marine environment. Panel members
emphasized the need for more “comprehensive ecosystem assessments” and they used that term to
refer to the interaction and collective impact of all human activities and environmental phenomena
to which an individual or population is exposed in a well-defined spatial region during a specific
period of time. A presentation by R. Day at the Arctic Open Water meeting served as an excellent
reminder of the importance of collecting and integrating information on the physical and biological
environment. The real challenge appears to be finding ways to integrate and synthesize large
amounts of data from multiple sources and/or activities to provide a clearer understanding of the
combined influence of multiple human activities on marine life and habitat.

The panel members identified a number of basic tasks that the industry, federal agencies, Alaska
Native organizations, conservation organizations, and other interested parties could undertake to
promote more comprehensive ecosystem assessments. These include, but are not limited to—
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° Emphasize multidisciplinary studies that integrate physical, chemical, and biological
measurements to assess human influences throughout marine ecosystems.

. Incorporate data collected using all reliable methods and from all pertinent sources,
including broad ecosystem studies, more narrowly targeted research, and other activities
(e.g., commercial, military) that may have ecosystem effects. These data streams should be
integrated spatially and temporally to provide a more comprehensive assessment of the

ecosystem.
. Archive all collected data in standardized databases for sharing among scientific disciplines.
] Maintain and make available detailed logs of all activities in the Beaufort and Chukchi area

(e.g., oil and gas, shipping, fishing, scientific cruises, use of ice breakers).

. Develop and implement policies and means for sharing data and ensuring that the research
community has access to the information needed to conduct more integrated,
comprehensive ecosystem assessments.

. Develop better and more timely methods for integrating and displaying combined datasets
spatially and temporally.

° Include data on location and timing of subsistence hunts.

. Monitor developments in other regions or scientific disciplines that may reveal better ways
of integrating and analyzing multiple datasets or conducting cumulative effects or
comprehensive ecosystem analyses.

° Include pertinent biological information on the status, ecology, and behavior of the
potentially affected species or stocks (e.g., contaminant load, body condition, reproduction,
distribution, and relative abundance).

3.8. Duplication of seismic survey effort

Panel members briefly discussed the increasing number of geophysical surveys in the Beaufort and
Chukchi Seas and whether the essential seismic information could be collected by a coordinated
survey effort rather than by independent and sometimes duplicative efforts. Although the risks to
marine mammals and marine ecosystems are still somewhat pootly described, unnecessarily
duplicative surveys must increase those risks. The fact that some companies are willing to invest in
surveys of the region so that later they might sell the resulting data indicates that the information
coming from a single survey could well meet the needs of multiple companies. If that is the case,
then allowing multiple, duplicative surveys in an area does not appear to meet the standard of having
the least practical adverse effect, as required by the Marine Mammal Protection Act. Some members
of the panel recommend the Service work with the Minerals Management Service and other relevant
stakeholders to promote and possibly require data sharing to reduce or eliminate duplicative seismic
surveys in the Alaskan Arctic.

3.9. Whale behavior
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On several occasions participants in the Arctic Open Water meeting used the term “skittish” to
describe the behavior of whales wary of disturbance. One participant in the meeting raised a
question as to the term’s specific meaning. Panel members discussed this matter briefly. In essence,
skittishness simply means that the animals appear to have become more sensitive to disturbance,
responding more quickly and at greater distance from a disturbance source. This change in behavior
may mean that the whales are more likely to abandon preferred habitat (e.g., used for reproduction,
feeding, migration), with conceivable impacts on survival and reproduction. For Alaska Natives who
depend on whales for subsistence, this heightened sensitivity often means that the whales are more
difficult to approach and are more dangerous when they are approached.

Such heightened sensitivity of animals to factors that pose threats to them is a well documented and
accepted observation in wildlife science. However, determining the cause of such skittishness is
another matter. It may reflect the condition of the animals or their physiological state, as well as past
experiences including interactions with oil and gas operations, subsistence hunters, vessel traffic
(e.g., commercial, fishing), and other human activities in the Arctic. Because multiple factors may
contribute to such behavior, studies to characterize the sources for any particular population or
species (e.g., bowhead whales, beluga whales) would require a complex research design and
considerable resources to gather the required observations.

4. RECOMMENDATIONS AND COMMENTS ON SPECIFIC APPLICATIONS

4.1 ION SEISMIC SURVEY

4.1.1. Each IHA applicant’s monitoring program should document the effects (including
acoustic) on marine mammals and document or estimate the actual level of take as a result
of the activity. Does the monitoring plan meet this goal?

ION’s monitoring plan provides limited specific information. The plan would lead to
documentation of responses by some animals around the survey vessel, thereby requiring
extrapolation to estimate total take. However, ION’s strategy also includes an ice-breaking vessel,
and the potential effects of that vessel, including the in-air and underwater noise it creates, are
poorly understood. The combination of two vessels could have undesirable effects on pinnipeds, in
particular: an animal might be frightened off the ice near the vessels and enter the water within a
safety zone, potentially exposing it to relatively intense sound levels that could have additional
impacts. Furthermore, ION has planned its survey late in the autumn (October to December).
During this time, observers will have a very difficult time monitoring marine mammals because of
forming sea ice, darkness, and inclement weather. Finally, the plan did not provide sufficient
information on how the numerous biases evident in the existing monitoring plan would be
quantified. At the end of its deliberation on ION’s plan, panel members did not have confidence
that their mitigation and monitoring program would provide a reliable estimate of take.

4.1.2. Review the monitoring plans to ensure that the monitoring activities and methods
described in the plans will enable the applicant to meet these requirements

For the reasons described above, members of the panel lacked confidence that the monitoring
activities and methods were sufficient to meet the objectives.
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4.1.3 Are the applicant’s objectives achievable based on the methods described in the plan?
The objectives (page 54) can be achieved only partially with the monitoring plan.

Objective 1 — Ensure that disturbances to marine mammals and subsistence hunts are minimized and all permit
stipulations are followed. This objective can be achieved in part because the survey has been timed to
avoid the period when most of the hunting occurs. However, in mid to late October and November
substantial numbers of bowheads likely still will be in the Beaufort Sea including near Barrow, which
is an important feeding area (Moore et al. 2010, Monnett and Treacy 2005, Lowry et al. 2004).
Similarly, surveying from offshore to onshore will help minimize impacts to whales and the
subsistence hunt, but will not eliminate such impacts entirely. The distribution of the whales in
November is poorly known, al