MARINE MAMMAL COMMISSION

22 May 2013

Mr. P. Michael Payne, Chief
Permits and Consetrvation Division
Office of Protected Resources
National Marine Fisheries Service
1315 East-West Highway

Silver Spring, MD 20910-3226

Dear Mr. Payne:

The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors
on Marine Mammals, has reviewed the application submitted by the U.S. Marine Corps seeking
authorization under section 101(2)(5)(D) of the Marine Mammal Protection Act to take small
numbers of Atlantic bottlenose dolphins by Level B harassment. The taking would be incidental to
various training exercises at the Marine Corps Air Station, Cherry Point Range Complex, North
Carolina. The Commission also has reviewed the National Marine Fisheries Service’s 29 March 2013
notice (78 Fed. Reg. 19224) announcing receipt of the application and proposing to issue the
authorization, subject to certain conditions. The Service also is requesting comments regarding its
intent to promulgate regulations under section 101(a)(5)(A) governing the taking of bottlenose
dolphins incidental to the various training exercises for a five-year period. The Commission has
commented on multiple incidental harassment authorization requests related to those training
activities.

RECOMMENDATIONS

The Marine Mammal Commission recommends that the National Marine Fisheries
Service—

o promulgate regulations but consult with the Commission regarding its concerns prior to
issuing the proposed rule;

J require the Marine Corps to (1) describe in detail the method by which it determined the
zones of exposure for gunnery exercises that use large arms and (2) specify if multiple types
of rounds or ordnance would be used within a single exercise and describe in detail how it
determined the zones of exposure for those exercises prior to issuing the incidental
harassment authorization or publishing a proposed rule;

J require the Marine Corps to implement a plan to evaluate the effectiveness of all of its
mitigation and monitoring measures before initiating or, at the very latest, in conjunction
with the exercises covered by the incidental harassment authorization (i.e., night vision
technology, remote-camera system, visual observations during range sweeps and cold passes)
or the proposed regulations (i.e., including the passive acoustic monitoring system);

o require the Marine Corps to use the passive acoustic monitoring system to supplement its
visual observations as soon as practicable; and

4340 East-West Highway ¢ Room 700 ¢ Bethesda, MD 20814-4498 « T:301.504.0087 < F: 301.504.0099
WWW.mmc.gov


http://www.mmc.gov/

Mr. P. Michael Payne
22 May 2013

Page 2

require the Marine Corps to use either direct strike or dynamic Monte Carlo models to
determine probability of ordnance strike rather than using its simplistic, unrealistic
calculations of strike probability prior to issuing the incidental harassment authorization and
publishing the proposed rule.

RATIONALE

The Marine Corps is planning year-round air-to-surface and surface-to-surface training

exercises using bombing targets BT-9 and BT-11 at the Cherry Point Range Complex within
southern Pamlico Sound, North Carolina. The training exercises would occur in water depths of
0.3-6.1 m and consist of inert and live ordnance (up to 15 Ibs net explosive weight). The Marine
Corps would conduct 1,554 aircraft and 322 vessel sorties per year at the BT-9 site and 6,727 aircraft
and 51 vessel sorties per year at the BT-11 site. Aircraft sorties would be conducted using fixed- and
rotary-wing aircraft. Training would involve bombing, rocket, gunnery, strafing, special weapons
(i.e., laser systems), and mine-laying exercises. Types of ordnance would include small arms, large
arms, bombs, grenades, rockets, and pyrotechnics. Live firing would occur at the BT-9 site only.
Training exercises could occur at any time, day or night.

The Service preliminarily has determined that, at most, the proposed activities temporarily

would modify the behavior of small numbers of bottlenose dolphins. It also anticipates that any
impact on the affected species and stocks would be negligible. The Service does not anticipate any
take of marine mammals by death or serious injury and believes that the potential for disturbance
will be at the least practicable level because of its proposed mitigation and monitoring measures.
Those measures include—

conducting range sweeps at 100-300 m in altitude the morning of each training exercise to
ensure the target area is clear of vessels, other personnel, and protected species;

conducting a “cold pass” (i.e., no ordnance delivered) at 61-914 m in altitude immediately
prior to air-to-surface ordnance delivery during day and night to ensure the target area is
clear of vessels, other personnel, and protected species;

using delay procedures for all training exercises if a marine mammal is present within 914 m
of the target area at BT-9 or anywhere within Rattan Bay at BT-11;

using remotely operated, high-resolution cameras equipped with night-vision capabilities to
monitor the target areas during day and night;

abiding by the Service’s Southeast Region Marine Mammal & Sea Turtle Viewing Guidelines,
when feasible;

using Marine Corps personnel to serve as protected species observers and requiring those
personnel to complete Marine Species Awareness Training;

conducting weekly and post-exercise monitoring;

funding Duke University to continue long-term vessel-based and acoustic monitoring of
marine mammals in Pamlico Sound;

reporting injured, stranded, and dead marine mammals immediately (or as soon as
operationally feasible and clearance procedures allow) to the Service, including any marine
mammals struck by a vessel; and

submitting a final report.
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The Service plans to publish proposed regulations governing the taking of marine mammals
incidental to the proposed activities in the upcoming year. The Commission supports the
promulgation of regulations for the proposed activities but continues to be concerned about certain
aspects of this and similar authorizations for Marine Corps activities at Cherry Point. These
concerns have been raised in past Commission letters (e.g., see the enclosed letter from 13
December 2011). Therefore, the Marine Mammal Commission recommends that the National
Marine Fisheries Service promulgate regulations but consult with the Commission regarding its
concerns prior to issuing the proposed rule.

Modeling methods and estimating takes

The Marine Corps estimated its zones of exposure for ordnance based on impulse, peak
pressure, and sound exposure level thresholds. Impulse and peak pressure thresholds are
instantaneous and do not incorporate a time element. In contrast, thresholds for sound exposure
levels are intended to account for the total energy expended in a specific area during an explicit
period of time. For any given exercise, the Corps multiplied the area of those estimated zones by the
density of bottlenose dolphins to determine the number of takes. However, neither the Corps’
application nor the Service’s Federal Register notice describe in detail how the zones of exposure for
specific exercises were calculated. For gunnery exercises, numerous rounds are expended within a
single burst (e.g., 200 rounds per burst) and multiple bursts are shot within an exercise event (e.g., 10
bursts per event). It is unclear how the Marine Corps incorporated the number of rounds per burst
and the number of bursts per exercise event into its calculation of the zones of exposure for that
event, but it appears that it based its calculation on individual rounds rather than the accumulated
energy of the total rounds that would be fired in a given period of time (e.g., during the entire
training exercise). Thus, it is not clear that the zones of exposure for any such events were estimated
accurately.

In addition, it is unclear if the Marine Corps plans to use multiple types of rounds or
ordnance within an exercise. If so, the Corps’ approach again could lead to inaccurate estimates of
sound exposure levels for those exercises because individual rounds or ordnance cannot be treated
as independent of each other and are not simply additive. Because the sound exposure level based
on a single round may not be an accurate basis for estimating total sound exposure level, the
estimated number of takes also could be incorrect. To address this uncertainty, the Marine Mammal
Commission recommends that, prior to issuing the incidental harassment authorization or
publishing the proposed rule, the National Marine Fisheries Service require the Marine Corps to (1)
describe in detail the method by which it determined the zones of exposure for gunnery exercises
that use large arms and (2) specify if multiple types of rounds or ordnance would be used within a
single exercise and describe in detail how it determined the zones of exposure for those exercises.

Mitigation and monitoring measures

The Marine Cotps would conduct range sweeps and/or cold passes ptior to initiating any
training exercises. It would delay any exercise if a marine mammal was observed visually, either
during a cold pass or via the remote-camera system, within 914 m of the target area at BT-9 or
anywhere within Rattan Bay at BT-11. It also would not begin those exercises until the marine
mammal is observed to have left those areas. In addition, researchers at Duke University are testing
a real-time passive acoustic monitoring system at BT-9 that would allow for automated detection of
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bottlenose dolphin whistles. The Marine Corps is unsure if the system would be available for the
implementation of mitigation measures during the one-year period of the incidental harassment
harassment authorization but indicated that it could be operational for future take authorizations
and would be evaluated for effectiveness. The Commission commends the Marine Corps for aiming
to include a passive acoustic monitoring system to supplement its mitigation and monitoring
measures for future authorizations and for determining the systems effectiveness. The Commission
continues to believe that the effectiveness of mitigation and monitoring measures is an important
consideration in the assessment of risk.

However, under the proposed measures, the Marine Corps would determine the
effectiveness of the passive acoustic monitoring system only rather than all of its mitigation and
monitoring measures. This presents a problem because some of those measures may have
questionable value. For example, the Corps indicated it would use night vision technology to
enhance its mitigation and monitoring efforts when it conducts exercises at night. The effectiveness
of that technology is not clear, so it is not possible to judge whether it would contribute
meaningfully to the protection of marine mammals (i.e., bottlenose dolphins) in the target areas.
Therefore, the Marine Mammal Commission recommends that the National Marine Fisheries
Service require the Marine Corps to implement a plan to evaluate the effectiveness of all of its
mitigation and monitoring measures before initiating or, at the very latest, in conjunction with the
exercises covered by the incidental harassment authorization (i.e., night vision technology, remote-
camera system, visual observations during range sweeps and cold passes) or the proposed
regulations (i.e., including the passive acoustic monitoring system). The Commission further
recommends that the Service require the Marine Corps to use the passive acoustic monitoring
system to supplement its visual observations as soon as practicable.

Probability of direct strike

The Marine Corps estimated the probability of ordnance striking a marine mammal based on
simple calculations using the surface area and density of dolphins and the amount of ordnance
expected to be expended within a year. By combining dolphin densities and those activities over
space and time into a single calculation, the Marine Corps provided only a crude estimate of strike
probabilities. To provide a more reliable estimate of possible takes from ordnance, the Marine Corps
should have used direct strike or dynamic Monte Carlo models that account for the locations and
trajectories of the expended ordnance and the movement patterns of the bottlenose dolphins in the
area, much like the various acoustic models that incorporate animat dosimeters. Such dosimeters
could be used in this situation to collect close-approach distance data rather than received sound
levels, which would result in more realistic strike probabilities. The models can be adjusted to
account for variable ordnance types, speeds, and tracks, as well as the density and movements of
dolphins, their dive behavior, and their density. Most of that information is not incorporated in the
simple calculations used by the Corps. The probability of ordnance strike may be negligible, but that
assumption should be confirmed using the best possible (i.e., most realistic) models of the proposed
exercises, environmental conditions, and animals involved. The Marine Mammal Commission
reiterates its recommendation that, prior to issuing the incidental harassment authorization and
publishing the proposed rule, the National Marine Fisheries Service require the Marine Corps to use
either direct strike or dynamic Monte Carlo models to determine probability of ordnance strike
rather than using its simplistic, unrealistic calculations of strike probability.
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Please contact me if you have questions about our recommendations or rationale.
Sincerely,

Timothy J. Ragen, Ph.D.
Executive Director

Enclosure



MARINE MAMMAL COMMISSION

13 December 2011

Mr. P. Michael Payne, Chief

Permits, Conservation and Education Division
Office of Protected Resources

National Marine Fisheries Service

1315 East-West Highway

Silver Spring, MD 20910-3226

Dear Mr. Payne:

The Marine Mammal Commission, in consultation with its Committee of Scientific Advisors
on Marine Mammals, has reviewed the application submitted by the U.S. Marine Corps seeking
authorization under section 101(a)(5)(D) of the Marine Mammal Protection Act to take small
numbers of Atlantic bottlenose dolphins by Level B harassment. The taking would be incidental to
various training exercises at the Marine Corps Air Station, Cherry Point Range Complex, North
Carolina. The Commission also has reviewed the National Marine Fisheries Service’s 18 November
2011 Federal Register notice (76 Fed. Reg. 71535) announcing receipt of the application and proposing
to issue the authorization, subject to certain conditions.

RECOMMENDATIONS

The Marine Mammal Commission recommends that the National Marine Fisheries
Service—

J require the Marine Corps to describe in detail the environmental and operational parameters
and methods used to determine the zones of exposure and to estimate the associated
number of takes;

o ensure that the Marine Corps has determined the zones of exposure and associated number
of takes for all types of ordnance (including practice bombs and 25-mm live rounds) prior to
issuing the incidental harassment authorization;

J require the Marine Corps to specify in detail its mitigation, monitoring, and reporting
measures before the Service considers the application to be complete;

o withhold the authorization until the Marine Corps develops and is prepared to implement a
plan to evaluate the effectiveness of its mitigation and monitoring measures before initiating
ot, at the very latest, in conjunction with the exercises covered by the proposed incidental
harassment authorization; and

o require the Marine Corps to use either direct strike or dynamic Monte Carlo models to
determine probability of ordnance strike for future authorizations.

RATIONALE

The Marine Corps is planning year-round air-to-surface and surface-to-surface training
exercises using bombing targets BT-9 and BT-11 at the Cherry Point Range Complex within
southern Pamlico Sound, North Carolina. The training exercises would occur in water depths of
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0.3-6.1 m and consist of inert and live ordnance (up to 100 Ibs trinitrotoluene equivalent). The
Marine Corps would conduct 1,539 aircraft-based and 165 vessel-based sorties per year at the BT-9
site and 6,727 aircraft and 51 vessel-based sorties per year at the BT-11 site. Aircraft-based sorties
would be conducted using fixed-wing, rotary-wing, and maritime patrol aircraft. Training would
involve bombing, rocket, gunnery, strafing, special weapons (laser systems), and mine-laying
exercises. Types of ordnance would include small arms, large arms, bombs, grenades, rockets,
missiles, and pyrotechnics. Live firing would occur at the BT-9 site only. Training exercises could
occur at any time, day or night.

The Service preliminarily has determined that, at most, the proposed activities temporarily
would modify the behavior of small numbers of bottlenose dolphins. It also anticipates that any
impact on the affected species and stocks would be negligible. The Service does not anticipate any
take of marine mammals by death or serious injury and believes that the potential for disturbance
will be at the least practicable level because of its proposed mitigation and monitoring measures. The
measures include—

o conducting range sweeps at 100-300 m in altitude the morning of each training exercise to
ensure the target area is clear of vessels, other personnel, and protected species;

o conducting a “cold-pass” (i.e., no ordnance delivered) at 61-914 m in altitude immediately
prior to air-to-surface ordnance delivery during day and night to ensure the target area is
clear of vessels, other personnel, and protected species;

o using delay procedures for all training exercises if a marine mammal is present within 914 m
of the target area at BT-9 or anywhere within Rattan Bay at BT-11;

o using remotely operated, high-resolution cameras equipped with night-vision capabilities to
monitor the target areas during day and night;

o abiding by the Service’s Southeast Regional Viewing guidelines, when feasible;

o using Marine Corps personnel to serve as protected species observers and requiring those
personnel to complete Marine Species Awareness Training;

o conducting weekly and post-exercise monitoring;

o funding Duke University to continue long-term vessel-based and acoustic monitoring of

marine mammals in Pamlico Sound;

o reporting injured and dead marine mammals to the Service and local stranding network using
the Service’s phased approach and suspending activities, if appropriate; and

o submitting a final report.

The Commission understands that the Service plans to issue regulations governing the take
of marine mammals incidental to the proposed activities in the upcoming year. However, the
Commission continues to be concerned about certain aspects of this and similar authorizations for
Marine Corps activities at Cherry Point. These concerns have been raised in past Commission letters
(e.g., see the enclosed letter from 30 June 2010). Therefore, the Marine Mammal Commission
encourages the Service to consult with the Commission regarding its concerns prior to issuing a
proposed rule.
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Modeling methods and take estimations

The Marine Corps’s application and the Service’s Federal Register notice do not describe in
detail the environmental parameters and methods used to determine the zones of exposure and
estimate the number of takes. Propagation of sound is dependent upon various location-specific
environmental and operational parameters including sound speed profiles, surface ducts,
bathymetry, water depth, wind speed, detonation depth, detonation type, and detonation weight.
Absent such information, interested parties are not able to evaluate the method by which zones of
exposure were determined and takes were estimated. To address this shortcoming, the Marine
Mammal Commission recommends that the National Marine Fisheries Service require the Marine
Corps to describe in detail the environmental and operational parameters and methods used to
determine the zones of exposure and to estimate the associated number of takes. In addition, the
information in Table 9 of the Federal Register notice indicates that the Corps did not model the
impacts of practice bombs up to 0.17 Ibs or 25-mm live rounds up to 0.27 Ibs. To address that
potential shortcoming, the Marine Mammal Commission recommends that the National Marine
Fisheries Service ensure that the Marine Corps has determined the zones of exposure and associated
number of takes for all types of ordnance (including practice bombs and 25-mm live rounds) prior
to issuing the incidental harassment authorization.

Mitigation, monitoring, and reporting measures

The application, which has not been updated since 2009, does not adequately specify the
proposed mitigation, monitoring, and reporting requirements identified in the Service’s Federa/
Register notice. The lack of information is problematic because the central issue to be addressed in
such applications is the risk posed to marine mammals. It is not possible to assess that risk with
confidence without knowing what mitigation and monitoring measures would be used. Reporting
also is essential to determine if the actual risk is consistent with the risk estimated during the
application process. Therefore, the Marine Mammal Commission recommends that the National
Marine Fisheries Service require the Marine Corps to specify in detail its mitigation, monitoring, and
reporting measures before the Service considers the application to be complete.

The effectiveness of mitigation and monitoring measures also is an important consideration
in the assessment of risk. In its present form, the application does not provide an adequate basis for
assessing the effectiveness of these measures. For example, the Service indicated that the Corps
would use night vision technology to enhance its mitigation and monitoring efforts when it conducts
exercises at night. The effectiveness of that technology is not clear, so it is not possible to judge
whether that technology is sufficient to ensure protection of marine mammals (i.e., bottlenose
dolphins) in the target areas. To correct this shortcoming, the Marine Mammal Commission
recommends that the National Marine Fisheries Service withhold the authorization until the Marine
Corps develops and is prepared to implement a plan to evaluate the effectiveness of its mitigation
and monitoring measures before initiating or, at the very latest, in conjunction with the exercises
covered by the proposed incidental harassment authorization.
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Probability of direct strike

The Marine Corps estimated the probability of ordnance striking a marine mammal based on
simple calculations using the surface area and density of dolphins and the amount of ordnance
expected to be expended within a year. However, the risk associated with ordnance strikes should
have been determined through the use of direct strike or dynamic Monte Carlo models that account
for ordnance and marine mammal movement. These models can be used to account for variable
ordnance types, speeds, tracks, and density and dolphin movements, dive behavior, and densities
that are not incorporated in the simple calculations used by the Corps. The probability of an
ordnance strike may be negligible, but that assumption should be confirmed using the best possible
(i.e., most realistic) models of the proposed exercises, environmental conditions, and animals
involved. The Marine Mammal Commission recommends that the National Marine Fisheries Service
require the Marine Corps to use either direct strike or dynamic Monte Carlo models to determine
the probability of an ordnance strike.

Please contact me if you have questions about our recommendations or rationale.
Sincerely,

Timothy J. Ragen, Ph.D.
Executive Director

Enclosure



Application from the U.S. Marine Corps Requesting an Incidental Harassment
Authorization (0648-XC486)

Don Giles <IN Mon, Apr 1, 2013 at 9:31 PM
To: ITP.Cody@noaa.gov

| strongly support reauthorization as requested by the U.S. Marine Comps.
The training conducted on these ordinance employment training facilities is

critical to maintaining proficiency and readiness by Marine Corps Units to
respond to tasking by the Mational Command Authority.

Very respectfully,

Donald A. Giles
Captain, U.S. Nawy (Retired)
I

Marietta, GA 30068-3280
I

Re: killing animals at marine site

jean public <jeanpublic 1{@gmail.com= Sat, Mar 30, 2013 at 9:52 AM
To: itp.cody(@noaa.gov, ameancamoicas <amencamoices@mail house.gow, prasident <president@whitehouse.govs,
SPEAKEROBHMER@mail.house.gov, info <infoi@emagazine.com=, info <infoi@opsociety.org=, infoi@oceana.org, infio@seashepeard.org,
infoi@wdc.greenpeace.org, SCO0P <SCO0P@hufingtonpost.com=

i oppose bombing by the marine comps at chemy point. i also oppose expansion of land to ba destroyed at this samea site, wh ich seems to
try to be anonymous from pubilc comment. i find these destructiuve training totally unnecessary becawse it can be done with lass impact on
innocent animals. they didnt do anything to desana being killed in this homendous way. we also dont want to see amarican blown up. | know
that the pollution at chemry point and you have dastroyed the water in the area already so thatit is unsfe and unhealthy to dhin. why dont you
stop the pollution. the marine corps doesnt need this awful terrorism of america. this commeant is for the public record. jean pbulic

On Sat, Mar 30, 2013 at B:30 AM, jean public <jeanpublic {@amail.com= wrote:

[Federal Register Volume 78, Number €1 (Friday, March 29, 2013)])

[Motices]

[Pages 18224-18243]

From the Federal Register Online via the Gowernment Erinting Office [www.gpo.gov]
[FR Doc Mo: 2013-07305)

DEBARTMENT OF OOMMERCE

Haticnal Oceanic and Atmospheric Administration

BIN 0648-XCABE

Taking of Marine Mammals Incidental to Specified Actiwities; U.5.
Marine Corps Training Exercises at Air Station Cherzy Point

MGENCY: Mational Marine Fisheries Service, National deeanic and
Atmospheric Administration (HOAA), Commerce.

ACTION: Hotice; proposed incidental harassment authorization; receipt
of application for letter of authorization; regquest for comments.



0648-XC486

Robert Gephart Tue, Apr 2, 2013 at 2:09 PM
Reply-To: Robert
To: "ITP.Cody@noaa.gov" <ITP.Cody@noaa.gov=
| strongly support the Marine Corps request for authorization as per subject (0648-XC486). 1
also support the proposed 5 vear period for future authorizations. It is my opinion that that
Marine Corps does all that is practical to avoid harm to the affected marine life, and the
USMC does not do significant damage to these marine mammals, fish, and other ocean

systems.

Robert J. Gephart

]
Savannah, GA 31410

0648-XC486 MCAS Cherry Point Comments

Tom Wright -G Fri, Apr 5, 2013 at 7:39 AM

To: "ITP.Cody@noaa.gov' <itp.cody@noaa.gov=

MCAS Cherry Point training is critical to the defense of our country and the Marines have an
effective program to detect marine mammals and prevent injuries and loss. The authorization
should be issued as proposed and for a 5-year period.

Tom Wright
Savannah, GA



public commet on federal register Re: marines already killign these animals
with pollution - they want to kil the rest by bombing?

jean public <jeanpublic1@gmail.com= Tue, Jul 30, 2013 at 4:28 PM
To: jeannine. cody@noaa.gov, humanelines <humanelines@hsus.org>, PETA Info <info@peta.org=, info
<info@idausa.org>, Erica Meier <info@cok.net>, INFO@lohv.org, info@oceana.org, info <info@opsociety.org>

Ce: INFO@peer.org, info <info@earthjustice.org>, CENTER@biologicaldiveristy. org, info@wdc. greenpeace.org,
info@seashepherd.org, Harp Seals <CONTACT@harpseals.org=, "RUSH.HOLT" <RUSH.HOLT@mail.house. gove,
frank pallone@mail house.gov, americanmoices <americanwices@mail. house.gov

| totally object to the marines bombing the hell out of Pamlico sound

off north Carolina. it is bad enough the marnes have polluted the

land at cherry point, much less they are bombing and polluting the

waters of Pamlico sound and killing all 40 species of marine life that

live in that sound. when you bomb and run all those boats in this

area, the animals cannot hear and they cannot get out of the way. also

you don't see their dead bodies so you make th eclaim there are none.

that is a lying figging scam ont he publib. the base itself is a

cesspool of pollution. training our marines can be done without

bombing the hell out of Pamlico sound. you can train on a simulator. 6

dead dolphins just washed up on nj shores. it is also a lie to say

that there is no marine life to be killed in Pamlico sound. when the

dolphins die they sink to th ebottom of the sea, so of course you will

not see the dead bodies. all those vessels running around Pamlico take

away any ability of the marine life to swim away BECAUSE THEY CANT

HEAR. ¥OU HAVE TAKEN AWAY THEIR SENSE OF HEARING WITH MAN MADE NOISE.
THIS IS HORRIELE TO BOMB AMERICA. THIS COMMENT IS FOR THE PUBILC
RECORD. ALL MONIES FOR THIS BOMBING SHOIULD BE TAKEN AWAY . USE
SIMULATORS. PLEASE ACKNOWLEDGE RECEIPT. JEAN PUBLIC



	13-05-22, M. Payne, USMC Cherry Point IHA
	11-12-13. M. Payne, USMC Cherry Point IHA



