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 1                      P-R-O-C-E-E-D-I-N-G-S
 2                    MR. MICHAEL HALLER:  Good evening, ladies
 3    and gentlemen.  And welcome to our EIS public hearing
 4    tonight.  And my name is Michael Haller.  I am here on
 5    behalf of Bureau of Ocean Energy Management.  The young
 6    man that greeted you by the door is Scott Blackburn, one
 7    of my colleagues from BOEM.  And on our stage is our
 8    senior federal official here tonight for the hearing, and
 9    that is Jolie Harrison.  We welcome each of you.  And
10    there will be an opportunity for any of you who would like
11    to speak to do that tonight to offer testimony in a few
12    moments, but as we begin, Jolie will take the opportunity
13    to sort of set the stage and provide some background for
14    you and a little bit of focus for our discussion tonight.
15              I would ask -- I don't know if it's a Muni rule,
16    but I did notice that these should be in the stun position
17    or the off.  Take your pick.  Or in the giggle, whatever
18    works for you.  But anyway, there is that.  So there is
19    your fair warning.
20              Now, if you come up to speak in just a little
21    bit, I'll tell you now, and then you will be reminded
22    again, that we do have a clerk here tonight who is
23    recording everything for us.  And so if you would be kind
24    enough to make sure that you introduce yourself clearly
25    and spell your name and speak in your normal tone, but
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 1    understand that she's trying to record it, so she may
 2    interrupt you simply to clarify if she is not hearing it
 3    clearly enough.  So thank you very much.
 4              This is the third in three of these hearings
 5    this week.  We began the week on Monday at Kotzebue and
 6    last night in Barrow, and so we are pleased to be here
 7    this evening with you tonight.  And with that, I will turn
 8    it over to Jolie.
 9                    MS. JOLIE HARRISON:  Thanks, Michael.
10    Good evening.  So my name is Jolie Harrison, and I work in
11    the Office of Protected Resources in the National Marine
12    Fisheries Service.  And I actually lead a small group of
13    people who are responsible for implementing the Marine
14    Mammal Protection Act.  These are the guys that work with
15    the permits that will end up being considered for these
16    oil and gas activities.
17              So thank you Michael and Scott and Jim and other
18    folks who are here from the Bureau of Ocean Energy
19    Management.  National Marine Fisheries Service is actually
20    the lead agency on this Supplemental Draft Environmental
21    Impact Statement, which is what we will be talking about
22    tonight.  But my cohorts from Bureau of Ocean Energy
23    Management are a cooperating agency on that document, as
24    are the North Slope Borough.  So thanks to them for coming
25    to the meetings this week and helping out.
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 1              I'm just mentioning who is -- there is my name
 2    and the program I work in.  And those are the folks that
 3    have worked with us before.  You probably recognize
 4    Candace Nachman who worked very hard on this document, as
 5    well as Mike Payne who heads the division that we're in.
 6              So just really quickly, these are the topics
 7    that we are going to touch on tonight.  We are going to go
 8    over what the proposed action is for this document.  We
 9    are going to talk about the National Environmental Policy
10    Act process.  We are going to talk about the activities
11    that are covered by this document, the changes from the
12    2011 draft EIS, the project alternatives, and the next
13    steps and, of course, public comments.
14              Okay.  So what is the proposed action that we
15    are talking about on this document?  So you guys know, of
16    course, that oil and gas companies are very interested in
17    exploring the Beaufort and Chukchi Seas for energy
18    resources.  And there is sort of two government actions
19    that this document is focusing on.
20              The first one, when folks are going to do
21    activities that might have adverse impacts on marine
22    mammals, if they wanted to avoid violating the Marine
23    Mammal Protection Act, they need to get an authorization
24    from the National Marine Fisheries Service.  So that's the
25    first thing we're talking about.  And in order for us to


Midnight Sun Court Reporters







Page 6


 1    be able to issue such an authorization, we have to make
 2    two key findings.  And one of those is that any impact on
 3    marine mammals will not have more than a negligible impact
 4    on those marine mammal stocks and species.  So that's one
 5    key finding.
 6              Another one is any adverse impact on the
 7    availability of those marine mammals for subsistence uses
 8    will be mitigated.  So those are sort of two key findings
 9    that we have to make in order to be able to issue that
10    authorization.  So that's one of the actions that we are
11    talking about.
12              The other one is, if the companies are going to
13    invest in these activities, they may need to get different
14    permits.  Some of those permits are also covered by this
15    document:  Seismic surveys, shallow hazards surveys,
16    ancillary permits, those sort of things.  But also again,
17    the Bureau of Ocean Energy Management needs to be able to
18    make certain determinations before they can issue those
19    permits, and they need to make sure that any activities --
20    that any information collected is done so in a technically
21    safe way, environmentally sound way that doesn't cause
22    harm to the marine, coastal or human environment.
23              So those are the sort of two government actions
24    that this Environmental Impact Statement is talking about.
25              So the other thing I want to go over really
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 1    quickly is what is -- why is this EIS important and what
 2    is it about.  So I mentioned just a minute ago the
 3    National Environmental Policy Act requires that when
 4    government agencies are going to take action such as
 5    issuing permits or authorizations like I just mentioned,
 6    that they evaluate the effects of those actions on the
 7    human environment.  And in addition to that, they have to
 8    explore a range of reasonable alternatives.  They can't
 9    just say they are going to do this one thing.  They have
10    to look at some different ways of doing it.  And then they
11    have to share that evaluation with the public and get
12    input where they can.  So that's what we are doing here.
13              And so what this document does is the, again,
14    National Marine Fisheries Service, with help from the
15    Bureau of Ocean Energy Management and North Slope Borough,
16    using marine science and traditional knowledge, have
17    developed this document.  And I'm going to just hit on
18    what the key pieces of it are.
19              So this document does not focus on any very
20    particular activities.  For example, it doesn't say Shell
21    is doing this thing in this year or BP is doing this thing
22    in this other year.  It looks at a broad reasonable range
23    of exploration activities like drilling and seismic and
24    those sorts of things that could occur offshore and looks
25    at those activities happening together within the year and
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 1    across multiple years and tries to evaluate the impact on
 2    different species.  It also looks at cumulative impacts,
 3    meaning the impacts of the activities that our agencies
 4    will be permitting, but also in combination with other
 5    activities that are going on in the region.
 6              It also looks to identify and analyze mitigation
 7    measures that can be used to minimize impacts either to
 8    marine mammals or subsistence uses of those marine
 9    mammals.  And last, it also tries to think about more
10    effective ways to monitor the effects of these oil and gas
11    activities on marine mammals and subsistence uses.
12              So what we end up with is a document that kind
13    of has two key purposes.  And one of them is, very simply,
14    helping both those agencies comply with the National
15    Environmental Policy Act, but the other one is it's
16    intended and should serve as a really important decision
17    support tool.  So this document does not say the
18    government or the oil and gas companies are doing any
19    particular thing.  What it does is evaluate different
20    levels of activity, different mitigation measures in
21    preparation and serving as a good tool for in the future
22    when National Marine Fisheries Service and Bureau of Ocean
23    Energy Management are going to issue or not issue those
24    permits.  So we are supposed to be able to look at this
25    document, and it will serve as help for us in making these
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 1    future decisions about permit issuance.
 2              So this is just a quick map of the area that the
 3    document covers.
 4              So I mentioned some of these folks just a minute
 5    ago, but just to reiterate, the National Marine Fisheries
 6    Service is the lead agency on this EIS, with both the
 7    Bureau of Ocean Energy Management and the North Slope
 8    Borough serving as cooperating agencies.  We also worked
 9    closely with the Environmental Protection Agency, and then
10    the Alaska Eskimo Whaling Commission through co-management
11    agreements has been closely involved, as well.
12              Also this is the third public scoping period
13    that we've had; the first one when we noticed the fact
14    that we were planning to do this EIS, and then actually
15    the first draft of this EIS, as well.  We also meet with
16    tribal governments through government-to-government
17    consultation.  We actually have fairly regular
18    interactions with a lot of folks through our Open Water
19    meetings that we have in Alaska.  So there are a lot of
20    ways that we receive input on this document, both in its
21    development as we moved along and in revising it.
22              So just to put them out there, these are the
23    sort of topics that folks have raised or have been
24    concerns for people when we have asked them to provide
25    input into the document.  And I'll just go through them
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 1    really quickly.  So obviously impacts to marine mammals
 2    and habitats, risks of oil spills, effects of climate
 3    change, protection of subsistence resources in the Inupiat
 4    culture, availability of adequate information to help
 5    support those decisions, monitoring requirements,
 6    mitigation measures, and then some process-related things
 7    involving the National Environmental Policy Act itself.
 8    But obviously whatever comments we receive we try to
 9    address as well as we can.
10              So one thing that folks may be used to is
11    usually there is one -- more often than not there is one
12    draft of an Environmental Impact Statement.  And this is
13    actually the second draft, so it's a supplemental draft.
14    The first one came out in December of 2011.
15              And the reason that one of -- probably the
16    primary reason that we are doing this is so we evaluated
17    different levels of activity, and one of the big comments
18    that we have heard from the industry is, you know, gosh, I
19    don't think that the alternatives have actually covered
20    the amount of drilling that we may request.  So National
21    Marine Fisheries Service and Bureau of Ocean Energy
22    Management, when faced with the likelihood that we may be
23    asked to permit a higher level of activities, we need to
24    make sure that we have actually evaluated that so that we
25    are prepared for that decision.
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 1              So therefore, we needed to add an alternative
 2    that looked at a higher level of drilling so that we would
 3    evaluate it in advance and be prepared to deal with that
 4    if, in fact, that happened.  So that's sort of one of the
 5    major changes.  We have added this alternative with
 6    increased drilling.
 7              Some of the other changes are, for example, we
 8    have proposed time/area closures, which are areas that are
 9    intended in which you would limit or restrict activity to
10    reduce impacts to marine mammals or subsistence uses.  And
11    we had a list of those areas that we had evaluated in the
12    first EIS.  And since then, based on some traditional
13    knowledge input and actually science, we actually added
14    some areas and removed one area from consideration.  So
15    that's been updated a little bit.
16              Also as always, one of the biggest groups of
17    input that we get is through our baseline information.
18    And that's where you get people saying, I think you missed
19    this article about such and such, or we have been out
20    hunting and we have seen this and that, and you need to
21    make reference to that in the document.  So our baseline
22    information has been updated accordingly.
23              Also, our mitigation measure analysis, we got a
24    lot of good information from people about how to flesh
25    that out, and we actually also reformatted it in a way
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 1    that should make it easier for folks to follow, sort of
 2    really carefully looking at the facts where we look at how
 3    is this supposed to reduce effects, how effective is it
 4    likely to be based on information about previous
 5    implementation, and things like that.
 6              And then last in our impact analysis section, we
 7    have impact criteria in our different sections and we
 8    updated some of those so that they're better aligned with
 9    some of the biological information that we have.  And we
10    also added some new pieces related to acoustic impacts.
11              So those are sort of the primary areas that we
12    have updated.  And for people that have, you know, spent a
13    lot of time reviewing the first draft -- and we recognize
14    it's a long document -- if you go to our website, there is
15    a handout that you can click on that sort of explicitly
16    refers to the sections that have the biggest changes, and
17    that could be helpful for someone who is looking at this
18    pretty closely and is familiar with the first draft.
19              Okay.  I'm going to go over the alternatives.
20    People may be familiar with these.  So the first
21    alternative is the same as it was in the first draft of
22    the EIS.  The National Environmental Policy Act requires a
23    No-Action Alternative, so what this alternative
24    contemplates is if neither agency were to issue permits,
25    that's what Alternative 1 is.


Midnight Sun Court Reporters







Page 13


 1              The second three alternatives all analyze
 2    different levels of activity.  2 and 3 are the same as 2
 3    and 3 were in the first EIS, and 4 is the new one.  So
 4    Alternative 2 contemplates the lowest level of activity in
 5    the document.  And it's the level that would encompass,
 6    for example, the level of activity that has been occurring
 7    over the last six, seven, eight years.  Just really
 8    quickly, in the Beaufort Sea, for example, up to four
 9    seismic surveys and one drilling program.
10              I mean, there are a lot of other activities.  It
11    mentions down in the bottom icebreaking activities are
12    included, but I'm touching on activities that we have
13    highlighted as the ones with a high level of impact.  So
14    again, Alternative 2 in the Beaufort Sea would be up to
15    four seismic surveys and one drilling program.  The
16    Chukchi Sea, up to three seismic surveys and one drilling
17    program.
18              Alternative 3 is the higher level of activity.
19    Again, it's the same as the first EIS in the Beaufort, up
20    to six seismic surveys and two drilling programs, and in
21    the Chukchi up to five seismic surveys and two drilling
22    programs.
23              Alternative 4 is the new alternative that we
24    have added, and it is the same as Alternative 3, but with
25    two additional drilling programs added in each the Chukchi
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 1    and Beaufort Seas.
 2              So Alternative 5 is the same as 4 was in the
 3    first EIS, and it contemplates those levels of activity,
 4    but assuming that the time/area closures that we have
 5    evaluated in all of the alternatives would be required in
 6    that alternative.  If either agency were to adopt that,
 7    those time/area closures would all be required.
 8              And last, Alternative 6 looks at different
 9    technologies that could be used for putting less sound
10    into the water.  So for example, types of technologies
11    that could be used in certain circumstances in place of
12    seismic air guns or types of technologies that could be
13    used in conjunction with air guns to make them quieter.
14    And it looks at the status of those technologies, where
15    they are in the development process and the potential for
16    using them in different situations in the future.
17              So that's sort of an overview of the
18    alternatives that are looked at.  And in the EIS for each
19    of the alternatives -- and I've just put an example up
20    here.  For each of the alternatives we include maps.  This
21    is a conceptual example of Alternative 4, I believe.  And
22    what we do with those maps is sort of outline some of the
23    things that folks might want to look at.  It's not the
24    very maximum amount of activity allowed under these
25    alternatives, but it's close to it, so to give you sort of
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 1    an illustration of kind of the spatial scope that we are
 2    talking about.
 3              And so I don't have a pointer, but I'll just
 4    sort of list some of the things that are shown in this
 5    map.  So we have got the lease blocks, and those are the
 6    little rectangles up there.  We have got dots that
 7    illustrate different seismic surveys.  So those long green
 8    lines, for example, are track lines of the 3D seismic
 9    surveys, and the dots along it represent the boat.  And
10    the circles that you see around there, for people who are
11    used to looking at documents that assess acoustic impacts,
12    those are the isopleths that are associated with
13    particular effects of marine mammal takes, for example.
14    So what those show, all the red circles around that
15    triangle there show the distance at which an animal would
16    expect to be taken.  This is a regulatory trigger under
17    the Marine Mammal Protection Act.
18                    MR. TOM LAKOSH:  Could you please speak
19    up?
20                    MS. JOLIE HARRISON:  Sure, sure.  Sorry
21    about that.  So what I just said, in case you didn't hear
22    that, is that the circles around the dots -- so the dots,
23    I'll say again, there are some up there that represent
24    seismic surveys.  The smaller blue ones represent drilling
25    platforms, and the dots around them show support vessels.
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 1    But the circles -- the circles around those dots represent
 2    the distances at which from acoustic impacts animals -- it
 3    might be expected there to be an adverse behavioral
 4    response, that sort of thing.
 5              Also on this map there is the purple lines
 6    depicting the three-mile line along the shore.  Also on
 7    these maps are some of the time/area closures for marine
 8    mammals or subsistence areas.  For example, in the upper
 9    left-hand corner there is Barrow Canyon.  Also they're a
10    little harder to see, but Kaktovik and Cross Island have
11    an area associated with them, as well.
12              I think that's about it.  So we have these maps
13    each for the Beaufort and Chukchi Sea for each of the
14    alternatives.  We have those examples.  Again, I think the
15    goal here is to provide some spatial scope.  We also
16    did -- this is meant to sort of give an sense of temporal
17    scope for each of the activities, sort of mapping out
18    across months sort of the number of activities that might
19    be going on at that same time in different time periods.
20    So those sorts of maps are included for each of the
21    alternatives for you to review.
22              So one thing I just wanted to make clear -- and
23    I alluded to this a minute ago -- is the analysis of
24    mitigation measures in the EIS is set up so we have sort
25    of two categories of mitigation measures.  We have
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 1    standard mitigation measures.  And within an alternative,
 2    if a measure is a standard measure, that means if you were
 3    to adopt that alternative, it would -- that measure would
 4    be required in every authorization permit that was issued.
 5    Additional measures are those that are -- can be
 6    considered, and down the line -- they are evaluated in
 7    this EIS, but down the line when the Marine Mammal
 8    Protection Act permit or BOEM permit is issued, that
 9    decision whether to include those would be made at that
10    time.  So that's what it means to be an additional
11    measure.
12              Now, both standard and additional measures are
13    analyzed in the context -- so we look at how are these
14    measures supposed to and to what degree are these measures
15    expected to reduce impacts to marine mammals or
16    subsistence uses.  And we look at how effective are they
17    expected to be based on information we have from previous
18    implementation, that sort of thing, and how practicable or
19    impracticable are they to implement for the applicants.
20    And we do that sort of evaluation on all of the measures.
21              And then, for example, some of the additional
22    measures could become standard based on the evaluation
23    that's done in this EIS.  In the final EIS they could
24    become standard.  They could also -- through this
25    evaluation it could be that they were expected not to work
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 1    and were not included at all, or they could be, again,
 2    kept as additional measures that might be used in certain
 3    circumstances in the future when the permit is issued.  So
 4    that's how we have evaluated those mitigation measures.
 5              And this is showing -- it says why are
 6    mitigation measures important, and it's also just to sort
 7    of outline the types of measures that are considered
 8    broadly.  And so one of them is near source acoustic
 9    exposures.  And they are measures such as shutdown
10    measures, those sorts of things, but are mostly intended
11    to alleviate the likelihood of an injury, so they are
12    those sorts of mitigation measures.
13              There are also ones that are meant to reduce
14    either the severity or number of behavioral harassment
15    type of effects.  So, for example, time/area closures, if
16    there were an area that were known to be really dense,
17    obviously if you decrease activity in that area, it might
18    reduce the number of takes.  Or if there were thought to
19    be some sensitive life stage or important behavior going
20    on, or perhaps if you were to reduce activity in that
21    area, it might be expected to reduce the severity of
22    impact.  So those are -- those sorts of mitigations are
23    considered as well.
24              We also have some mitigations that are intended
25    to or have been proposed to lessen acoustic impacts to
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 1    marine mammals.  We have some related to discharges or to
 2    try to reduce the likelihood of a ship strike.
 3              And last we have to talk about mitigation
 4    measures that will help ensure that there are no
 5    unmitigable adverse effects to subsistence uses of marine
 6    mammals.  And again, time/area closures are one of the
 7    prime ones of those in several of the measures we propose,
 8    and/or the standards relate to making sure that there are
 9    no activities going on when there is a hunt that's going
10    to be occurring.  So those are the sorts of measures that
11    we have considered that are kind of broadly characterized
12    in the EIS.
13              So I already mentioned this briefly earlier, but
14    I do like to talk about how is the EIS going to be used.
15    And I did mention this a minute ago.  But, you know,
16    specifically it's -- it is a decision support tool.  So
17    when it's time for us to think about issuing the
18    individual permit applications that have come in, this
19    is -- we're supposed to be able to look back to this, and
20    it will help us figure out the best way to do that, both
21    in levels of activity that work within the statutes that
22    our agencies are trying to implement and also what
23    mitigations are appropriate to make sure that we reach the
24    findings that we need to.
25              And then, as I mentioned, of course, it is
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 1    intended to be the document that helps National Marine
 2    Fisheries Service be in compliance with the National
 3    Environmental Policy Act.  And the same thing goes for the
 4    Bureau of Ocean Energy Management.  They use it to help
 5    them make decisions on issuing permits and how to do it
 6    and what mitigations to use and to help them comply with
 7    that statute, as well.
 8              And of course this is the most important part,
 9    which is where we say we need your help.  And I always try
10    to sort of target some of the specific things that can be
11    really helpful from folks.  And part of the reason for
12    coming up here to Alaska and talking both to operators and
13    people that do this for a living, as well as the people
14    that are around when it's happening is I think everyone
15    here has probably been exposed to examples of when things
16    have worked really well and examples when they haven't.
17    And those examples can be very helpful in doing this sort
18    of an analysis.  So we ask people for that sort of input.
19              Also, hopefully some people will have a chance
20    to review the document itself, and where you can say, wow,
21    you are missing some important information and provide it
22    to us or point out if we mischaracterized something or
23    there is a mistake, letting us know, that's obviously
24    really important.
25              And then one of the really substantive pieces is
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 1    if folks have recommendations specifically and would like
 2    us to evaluate some additional mitigation measures that
 3    might be able to help us reduce impacts either to marine
 4    mammals or subsistence uses, that's very helpful.  And
 5    then the other piece is we have, you know, monitoring that
 6    would be required.  And if people have good ideas about
 7    some types of monitoring that would really help us better
 8    understand these impacts, we always look for those.
 9              All right.  So this is just an overview.  And
10    here, unfortunately, is a table -- I wasn't able to change
11    the date, but this is the steps of this whole National
12    Environmental Policy Act process that we are talking about
13    here tonight.  And we are in this step that is highlighted
14    in red on there, which is, again, the second --
15    Supplemental Draft Environmental Impact Statement.  Here
16    it says that the comment period ends May 28th.  We have
17    actually extended that -- and I apologize for not changing
18    it here -- to June 27th.  So folks have until June 27th to
19    give us their comments or tonight will be your oral
20    comments.
21              And after this what we do when this comment
22    period ends is incorporate those comments as appropriate
23    and work through finishing out the document and making a
24    final document that hopefully we'll be able to wrap it up
25    in the beginning of next year.
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 1              I think Michael might -- I have a couple more
 2    slides, Michael, but I might give some different
 3    details -- we weren't sure many how many people there
 4    were, but I know we definitely had asked people to sign up
 5    if you would like to give comments.  In a moment Michael
 6    will perhaps propose a time limit.  And as we mentioned,
 7    Mary here is recordkeeper and getting a transcript of
 8    what's going on today, and we will have your verbatim
 9    comments for our records.  And if you have written
10    comments that you are perhaps speaking from, if you would
11    please give them to Mary, that would be really helpful.
12              Okay.  So again, we will be taking those oral
13    comments today, but obviously we also take written
14    comments.  And you can mail them to us.  You can also
15    leave comments at regulations.gov.  And there is a handout
16    on the table, I think, that has our National Marine
17    Fisheries Service website where you can go and find out
18    more about the Environmental Impact Statement and all of
19    this that is printed up here.
20              And that's it.  So mostly I just want to say
21    thanks so much for coming out and providing us some input
22    tonight.  We really appreciate it, and we have appreciated
23    it throughout the week at the other locations, as well.
24    If you don't have a chance tonight, please do send in
25    written comments.  The more information we have from folks
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 1    up here, I think the better the document will be.  So we
 2    appreciate your time.  Thanks so much.
 3                    MR. MICHAEL HALLER:  Okay.  A little
 4    transition.  We have at least five of you who have
 5    indicated you would like to speak so far, so if we could,
 6    at least for the first round -- I'll put it that way -- if
 7    you could keep it to four or five minutes the first time
 8    up, and then if you have further comments, that way it
 9    will give everybody a chance to be heard at least once,
10    and then you can come back and add to it.  That would be
11    just fine.  And for those of you who haven't signed up, if
12    you are inspired to join, we certainly would like to
13    invite you to do that.
14              And we would ask that you come up.  And if you
15    have notes, you can put them there.  And as Jolie
16    indicated, if you have some prepared comments, we would
17    like to have Mary get a copy of those.  So what we are
18    doing, just to make sure it's all fair and everything, we
19    have this deluxe drawing bag made in Spenard, I'm sure.
20                    UNIDENTIFIED FEMALE SPEAKER:  It looks
21    like a raffle, like we are going to get a prize or
22    something.
23                    MR. MICHAEL HALLER:  It could.  And Tom,
24    it's your lucky day.  You get to be number one.
25                    MR. TOM LAKOSH:  No, do everybody else.
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 1    I'll keep talking, so I'll wait for the second round.
 2                    MR. MICHAEL HALLER:  Well, all right.  You
 3    are welcome.  All right.  Well, Eleanor.
 4                    MS. ELEANOR HUFFINES:  Thank you.  My
 5    name is Eleanor Huffines, and I manage the Arctic programs
 6    of Pew Charitable Trust.  So it's still pretty formal for
 7    the few of those in the room.  But thank you so much for
 8    being here tonight.  I feel like it's a little bit of deja
 9    vu.  We've all been doing this a number of times for the
10    last, feels like, 15 or 20 years.
11              I think my first recommendation -- our science
12    team will review the document in detail and provide you
13    written comments.  So tonight I'm going to stick to some
14    pretty broad general themes.  And I'd just say that there
15    is a small level of frustration with the comments that
16    were given in the last draft where you don't really
17    respond to them in this draft, and they're still pretty
18    critical.  And we've heard them at the Open Water Meeting,
19    and so it will be good to reiterate them here again today.
20              And I think largely one of the biggest concerns
21    is that this is largely driven by number of projects,
22    number of activities versus amount of sound.  And that
23    really to look at measured impact and balancing seismic
24    activity and offshore activity with subsistence uses, that
25    we really need to get at what you've heard, sound budget
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 1    and noise budget and overall impact to the water, rather
 2    than coming at this by level of activity, but amount of
 3    noise.  I mean, not to minimize or diminish the importance
 4    of the activity, but to better measure it.  I think that's
 5    still -- people are very interested in that.  I think it's
 6    critical.  And there is some confusion around how you get
 7    to the number of projects.  So more clarity on that in the
 8    final would be great.
 9              The other significant concern is around
10    time/area closures.  Largely the government is looking at
11    if it's an important subsistence activity both from
12    traditional knowledge and Western science.  NOAA has
13    recommended to BOEM a number of areas that should be
14    deferred from leasing that aren't included in here.  NOAA
15    also has an ongoing project to identify known areas of
16    biological importance.  These are essential components
17    that aren't included in here.
18              And ultimately hoping that, when you get to the
19    alternatives, essentially some area of the ocean for
20    subsistence use in every alternative should be protected
21    for the critical feeding, migration or rearing habitat.  I
22    think that's a pretty good balanced approach and will
23    better get at the issue of cumulative effects.  Since I've
24    heard you incorporate that, BOEM, and we know the science
25    is out there, that you are pursuing it in other EIS
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 1    documents across the agency, it seems pretty critical.
 2              Cumulative effects is still a concern in terms
 3    of measurement, both -- or also in the Beaufort with the
 4    State water seismic activity and the marine vessel traffic
 5    associated with seismic activity, and we feel like there
 6    could be a better job at measuring those adverse impacts,
 7    clarity of how the effects are measured and where the
 8    science comes from in the document; major versus minor
 9    would be significant.
10              And I think the last big challenge for people,
11    the Bering Straits is often left out.  They are big
12    hunters.  They are really concerned about marine impacts.
13    Gambell, Savoonga, they are all whaling right now.  They
14    were not consulted on this document, to the best of my
15    knowledge and from the input I get from them.  So
16    considering those communities, considering their specific
17    use of bowhead, ice seals would be really important.
18              You didn't address it here today, but the last
19    thing I would say is that greater clarity on the acoustic
20    criteria that are being revised and how is that going to
21    affect the document.  If you are significantly changing
22    how you measure acoustic criteria before this is done, it
23    seems like an additional burden on the reevaluation on the
24    impacts analysis and document, and you're almost
25    completed.
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 1              So again, thanks for the time, and we look
 2    forward to the ongoing conversation.
 3                    MR. MICHAEL HALLER:  Thanks, Eleanor.  And
 4    let's see.  Verner Wilson.
 5                    MR. VERNER WILSON:  Thanks for keeping
 6    your promise not to draw me first.  Hi.  My name is Verner
 7    Wilson.  I work for World Wildlife Fund.  I'm originally
 8    from Dillingham, and I'm Yup'ik and Siberian Yup'ik.  And
 9    my mom is from Savoonga, and she grew up in Nome.  And I
10    have a lot of relatives on St. Lawrence Island.  And as
11    Eleanor said, a bunch of them are whaling or getting ready
12    to whale or whaling.  And it's like one of my favorite
13    times of the year because we always get fresh shipments of
14    muktuk.  And so my whole family is really excited for
15    that.
16              Thanks for taking testimony here today.  I
17    wanted to offer comments from World Wildlife Fund and me
18    personally.  WWF does not think that this document
19    considers cumulative impacts adequately.  One thing they
20    must adequately consider more is the impact of shipping,
21    as Eleanor said.  I've talked with my relatives in
22    Savoonga, and they are seeing more shipping up there.  And
23    you should also -- I believe you should also consider the
24    impacts of increased drilling on the Russian side, as
25    well, and how that could affect marine mammals and if
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 1    there is any sort of accidents or other impacts from that
 2    side and how that could affect our marine mammals who
 3    don't know any boundaries between Russia and the United
 4    States.
 5              So we also have six other points.  Stop
 6    authorizing drilling until you know how to protect whales
 7    and seals from increased level of noise.  We hope that you
 8    recognize that we believe that we still need to learn more
 9    about the dangers of noise from offshore drilling.  Create
10    a noise or sound budget in the Arctic Ocean that would
11    limit the amount of dangerous sound that can enter into
12    the fragile Arctic ecosystem.  Incorporate new acoustic
13    criteria into your analysis of noise impacts.
14              I understand you're in the process of changing
15    the way you measure how offshore drilling can harm marine
16    mammals.  But it's also my understanding that you are
17    using six-year-old data soon to be outdated, so we hope
18    that you could update that and use that criteria for
19    measuring impacts as, you know, any outdated information
20    could understate the potential to harm marine mammals.
21              We also hope that you will protect biologically
22    important areas, and I believe that you are in the process
23    of compiling information about biologically sensitive
24    areas for animals in the Arctic Ocean.  However, we do
25    believe that you do not include protections for important
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 1    areas, such as Camden Bay.  And, you know, it's -- we all
 2    understand how, you know, marine mammals don't have any
 3    boundaries, and I think that even growing up in Dillingham
 4    and my mom being from Savoonga, that if you are going to
 5    affect the marine mammals all the way up on the Arctic
 6    Ocean, that they go all the way up there for feeding
 7    and -- I mean, these marine mammals are important for
 8    people throughout Western Alaska, as you know, not just
 9    for people on the North Slope.  So really consider that.
10              And as Eleanor said, we hope that you will
11    consult or, you know, incorporate people from my mom's
12    hometown of Savoonga and consult with them, as well, in a
13    meaningful way.
14              So we believe that there is no rush to this
15    document.  Go back and start over and improve it.  And
16    until you do, do not issue any permit.  Thank you.
17                    MR. MICHAEL HALLER:  Okay.  Nikki Martin.
18    I might as well say come on deck after when we are done
19    right after, Andrew.
20                    MS. NIKKI MARTIN:  Good evening.  My
21    name is Nikki Martin, and I'm the Regulatory and Legal
22    Affairs Manager for the Alaska Oil and Gas Association.
23    AOGA is a nonprofit trade negotiation whose 15 member
24    companies account for the majority of oil and gas
25    exploration, development, production, transportation and
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 1    refining activities onshore and offshore in Alaska.
 2    AOGA's members have worked cooperatively with NMFS for
 3    decades to study marine mammal populations and behavior in
 4    the Arctic and to closely monitor oil and gas activities
 5    with the potential to affect marine mammals.
 6              Alaska's OCS is estimated to hold approximately
 7    27 billion barrels of oil and 132 trillion cubic feet of
 8    natural gas.  Developing Alaska's vast OCS resources is
 9    essential to any effort to reduce the nation's dependence
10    on foreign sources of oil and is vital to stemming the
11    decline of throughput in the TransAlaska Pipeline, a
12    critical national infrastructure that will face
13    operational challenges without additional supply.
14              We appreciate the opportunity to provide
15    testimony tonight on the Supplemental Draft EIS on the
16    effects of oil and gas activities in the Arctic Ocean
17    prepared by the National Marine Fisheries Service.
18    Unfortunately, due to the expedited sceduling of this
19    public hearing just two weeks after the release and start
20    of the comment period for a 1,500-page document, our
21    testimony tonight will be brief and generally address some
22    of our initial concerns with the draft.  AOGA will,
23    however, again provide detailed written comments before
24    the close of the comment period.
25              AOGA recommends that, in the future, NMFS
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 1    schedule public hearings on agency proposals at a time
 2    that gives the public a meaningful opportunity to review
 3    the proposal and provide informed testimony.
 4              AOGA appreciates the underlying desire of NMFS
 5    to engage in a thoughtful impact analysis and undertake
 6    this supplemental analysis.  While NMFS has generally
 7    identified portions of the DEIS where substantive changes
 8    have been made, AOGA's members are concerned that the
 9    Supplemental Draft EIS overlooks and fails to adequately
10    address the previous critical comments of AOGA and other
11    stakeholders.  Unfortunately, NMFS has not identified with
12    specificity the changes made in the draft and is not
13    providing responses to the previous comments until after
14    the final EIS is published.
15              That said, it is evident from a cursory review
16    that the fundamental problems with the earlier draft have
17    not been repaired.  The draft still lacks context for the
18    decisions and activities it purports to analyze and
19    remains untethered from any specific proposed action,
20    including the issuance of incidental take authorizations
21    under the Marine Mammal Protection Act and the impact of
22    acoustic criteria thresholds yet to be determined.
23              The Supplemental Draft EIS evaluates entirely
24    speculative future actions, none of which are currently
25    proposed federal actions, as NEPA requires for
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 1    nonprogrammatic documents.  In the Supplemental Draft,
 2    NMFS has also greatly expanded the applicability of the
 3    statement from the five-year time frame of activity
 4    analyzed in the draft from 2012 to 2017 to now seemingly
 5    cover oil and gas exploration activities in the Beaufort
 6    and Chukchi seats in perpuitity, further compounding the
 7    problems arising from the speculative nature of this
 8    draft.
 9              The impact analysis for the issuance of MMPA
10    incidental take authorizations also remains fundamentally
11    flawed.  For example, in the marine mammal section, all of
12    the alternatives analyzed other than no action purport to
13    have at least a minor impact on marine mammals, which is
14    defined by NMFS as something greater than negligible.
15    This is contrary to both, one, the longstanding record
16    showing that oil and gas activities in the Arctic have had
17    no more than a negligible impact on marine mammals and,
18    two, the Marine Mammal Protection Act's negligible impact
19    standard for incidental take authorizations.  Indeed,
20    neither NMFS nor the U.S. Fish and Wildlife Service has
21    ever prepared an EIS for incidental take authorizations in
22    the Arctic, and such authorizations have been
23    appropriately evaluated in judicially sustained
24    environmental assessments.
25              The scope of the draft also continues to include
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 1    impacts to marine mammal species under the jurisdiction of
 2    the U.S. Fish and Wildlife Service, including the polar
 3    bear and Pacific walrus, even though the Service has
 4    declined to participate in the preparation of this
 5    document.  NMFS' analysis for these issues is beyond their
 6    jurisdiction and unnecessarily duplicative of decisions
 7    and analyses that have been, are being, and will be
 8    performed by the U.S. Fish and Wildlife Service.
 9              Under Fish and Wildlife Service's current draft
10    incidental take regulations for polar bears and Pacific
11    walrus in the Chukchi Sea, the Service analyzed up to
12    three simultaneous exploratory drilling operations.  NMFS'
13    final biological opinion released last week regarding
14    Arctic oil and gas leasing and exploration activities
15    purports that the Bureau of Ocean Energy Management
16    anticipates no more than two simultaneous drilling units
17    in the Chukchi, while the Supplemental Draft EIS before us
18    tonight analyzes up to four.  This is but one example of
19    the inconsistencies and legal uncertainties that arise
20    when duplicative and unnecessary agency analyses are
21    undertaken.
22              As indicated earlier, NMFS' analyses are also
23    flawed and inconsistent with the longstanding record of
24    oil and gas activities in the Arctic.  With current
25    mitigation measures in place, oil and gas leasing,
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 1    exploration and development activities have had no known
 2    adverse impacts to marine mammal populations in the Arctic
 3    Ocean.
 4              As one example, the bowhead whale has been
 5    exposed to the full range of oil and gas activities in the
 6    Alaskan OCS since the 1960s.  The best available
 7    scientific information indicates to a high degree of
 8    reliability that routine oil and gas activity has no more
 9    than a negligible impact on the western Arctic bowhead
10    stock, amounting to nothing more than very minor changes
11    in migration paths and vocalization rates.  The stock has
12    experienced robust growth for many decades while exposed
13    to oil and gas activities, and the stock is healthy and
14    resilient to any adverse environmental, subsistence, and
15    anthropogenic effects.
16              Notwithstanding this information and the
17    unbroken record of well-supported negligible impact
18    determinations made by NMFS for decades, the Supplemental
19    Draft EIS inexplicably concludes the impact of oil and gas
20    activities under all action alternatives is either
21    moderate or moderate to major.  This finding is directly
22    contradictory to four decades of data and scientific
23    opinion, including NMFS' own determinations.
24              AOGA's members also remain concerned about the
25    Supplemental Draft EIS' apparently failure to clearly
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 1    separate protection of the subsistence hunt from the
 2    protection of the marine mammals, as well as its lack of
 3    reliance on traditional ecological knowledge.
 4              Finally, the Supplemental Draft EIS continues to
 5    include unreasonable and unsupported mitigation measures
 6    and alternatives.  For example, in Alternative 6, NMFS
 7    analyzes use of alternative technologies, quote, unquote,
 8    even though these technologies are uncertain and there is
 9    insufficient information upon which to conduct adequate
10    NEPA analysis.  In fact, some of these technologies have
11    not even been built or tested.  This alternative,
12    therefore, does not meet the NEPA reasonableness standard.
13    Other mitigation measures discussed in the supplemental
14    draft are also unreasonable and inconsistent with the
15    record of oil and gas activities and practice in the
16    Arctic.
17              AOGA will continue to be a longstanding
18    supporter of the MMPA regulatory process as an effective
19    means of balancing responsible oil and gas development
20    with conservation of marine mammals in the Arctic.
21    However, the purpose, need and scope of NMFS' analysis
22    under this draft EIS are misaligned with the MMPA,
23    conflicting and confusing, and duplicative of other NEPA
24    analyses.  If there were ever a need to perform such a
25    broad analysis of oil and gas activities in the OCS, the
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 1    only agency qualified to lead such an effort would be the
 2    Bureau of Ocean Energy Management, as the ability to
 3    authorize, proscribe or limit oil and gas activities are
 4    within BOEM's authority alone.  BOEM currently conducts
 5    this NEPA analysis pursuant to the four-stage process for
 6    the development of oil and gas activities under the OCS
 7    Lands Act.  AOGA remains firm in its position that this
 8    Supplemental Draft EIS is fundamentally flawed legally and
 9    factually and therefore urges NMFS to respectfully
10    withdraw this Supplemental Draft EIS.
11              Thank you for your time.
12                    MR. MICHAEL HALLER:  Tom, you are on deck.
13                    MR. ANDREW HARTSIG:  My name is Andrew
14    Hartsig.  I am the Arctic Program Director for Ocean
15    Conservancy, and we will submit more detailed comments,
16    written comments for the record.  I think most of my major
17    points have already been made by Eleanor and Verner, so
18    I'll try and keep this short.  You mentioned that this
19    document is intended to be a decision support tool.  And I
20    fear that this analysis won't really serve that function
21    very well.
22              One of my concerns, for example, is the
23    document's characterization of impacts is either
24    negligible, minor, moderate or major.  And that doesn't
25    really correspond to the MMPA standards.  So I fear that
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 1    without additional NEPA analysis on top of what you have
 2    already done here, this isn't going to be enough to
 3    support your findings when you make findings under the
 4    MMPA.
 5              In addition, I think that the EIS fails to
 6    analyze cumulative impacts in a meaningful way.  It hasn't
 7    incorporated the synergistic and additive impacts from
 8    things like increasing vessel traffic and climate change
 9    impacts, nor has it incorporated the type of impacts that
10    you see in a geographic scope, for example, in the Bering
11    Strait region -- and that's what Verner pointed out -- and
12    Russia, so I would encourage you to incorporate a more
13    meaningful cumulative impact analysis in the next
14    go-around.
15              And as others have said, this doesn't
16    incorporate the new or forthcoming acoustic criteria that
17    you are developing, and I think that could result in a
18    significant understating of the potential harm to marine
19    mammals.  So I think instead of listing more things, I'll
20    just say that the direction that this is headed is not
21    looking good, and I would encourage you to go back to the
22    drawing board and come up with some new ideas.  And when
23    you do, I would like to see the inclusion of a sound
24    budget or a noise cap, like Eleanor talked about earlier,
25    the inclusion of those new acoustic criteria.  And then
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 1    greater and more meaningful protection for biologically
 2    important areas similar to what Eleanor talked about
 3    earlier.  And then an analysis, like I said, of cumulative
 4    effects in a more rigorous and meaningful way.
 5              So I think I'll leave it at that and submit more
 6    detailed comments in written form later.  So thanks for
 7    the opportunity to comment.
 8                    MR. MICHAEL HALLER:  Thanks, Andrew.  Tom.
 9                    MR. TOM LAKOSH:  So we are going on the
10    second round, too, huh?
11                    MR. MICHAEL HALLER:  If we need to.
12                    MR. TOM LAKOSH:  Good evening.  My name
13    is Tom Lakosh.  I'm a resident of Anchorage.  And I find
14    the DEIS and the Supplemental DEIS to be wholly
15    inefficient, exhibiting dereliction of duty and gross
16    negligence on behalf of the NMFS/NOAA staffs such that
17    they should be subject to the False Claims Act if they try
18    and pick up a paycheck.  There is an obviously gross
19    avoidance of the question of oil spills and an inherently
20    conflicted set of conclusions that should preclude all
21    permitting activities by the Coast Guard, ADEC, BOEM and
22    BSEE because of failure to even provide the minimum
23    protections of law, much less the higher protections of
24    law required by the Marine Protection -- Marine Mammal
25    Protection Act and the Endangered Species Act.
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 1              The staff must have been in hibernation during
 2    this last drilling season, apparently, because they failed
 3    to take notice of the inability of the -- of Shell to
 4    control its ships and anchors, to control the position of
 5    its ships to impinging ice, or to control its ships and
 6    rigs in the severe Alaskan sea conditions where marine
 7    mammals were imminently threatened on all of those
 8    circumstances.  And there was no attempt to even require
 9    the federal agencies that permit those activities to bring
10    them into minimal compliance with the Clean Water Act, OPA
11    90 and the subsequent 2004 Coast Guard and Marine
12    Transportation Act or the subsequent 2006 Act requiring
13    satellite tracking of ships, which has yet to be
14    implemented.
15              Neither has the nontank vessels regulations of
16    2004 Coast Guard Authorization Act been implemented,
17    either.  Nor has the Coast Guard required permitting of
18    the Aiviq and Nanuq Shell vessels which were designed to
19    be used as bunkering tank vessels for the entire Shell
20    fleet which were permitted under State tank vessel law but
21    escaped all federal regulation whatsoever.  They were to
22    be carrying fuel in bulk from Dutch Harbor to the North
23    Slope, Chukchi and Beaufort Seas.  They did not receive a
24    federal tank vessel permit and, when challenged with it,
25    the Coast Guard claimed that they were anchor-handling
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 1    vessels.  They are clearly multipurpose vessels that were
 2    to be used as tank vessels, as towing vessels.
 3              And in the case of the -- of the new Salvage,
 4    Lightering and Firefighting Act would have been required
 5    to have an ability not only to tow the tank vessel Aiviq
 6    but its tow vessel the Kulluk at the same time because the
 7    Kulluk lost power, thus potentially grounding both vessels
 8    at once.
 9              And we have -- the Western Alaska captain of the
10    port zone extends from Anchorage all the way to the
11    Canadian border.  And it has a written policy to ignore
12    implementation of OPA 90.  It's called the remote areas
13    policy.  And I have a copy of it here, which I'll hand in.
14    And this allows an arbitrary -- this is an arbitrary
15    decision that allows less than OPA 90 requirements for
16    tank vessels and nontank vessels.
17              This is, in particular, the tank vessel edict
18    where it allows use of an OSRO, an oil spill response
19    organization, Chadux Alaska Corporation, which is only
20    qualified in the waterways and canals to be used as an
21    OSRO, for not only open ocean vessels like the Aiviq and
22    the brand-new Nanuq, to -- as their responders where they
23    have no open ocean capability whatsoever, they clearly
24    have no ice capable capability, and they are allowed to
25    respond in the Chukchi Sea as Shell's responder under the
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 1    State tank vessel permit.
 2              And it is absolutely incredible that NMFS would
 3    not be taking legal action against the Coast Guard where
 4    it is refusing to implement the minimum requirements of
 5    OPA 90 for all of these vessels and clearly for BOEM and
 6    BSEE where they still use an antiquated and irrelevant
 7    arbitrary methodology for determining oil spill response
 8    capability.
 9              The response to the Macondo spill firmly
10    establishes without any doubt that the methodology used
11    for determining oil spill response capability in the oil
12    spill response plans has no relation whatsoever to their
13    obligation under the law to OPA 90 and Clean Water Act, et
14    cetera, to provide for effective spill mitigation where
15    the estimated daily response capability was by more than a
16    factor of 300 under the actual response capability.  A
17    nearby well in the Mississippi Canyon showed maximum Gulf
18    EDRC of 491,200 barrels, approximately.  They not only had
19    that immediately available for response to the Macondo
20    spill, but they brought in the President's report --
21    Presidential Commission report on the oil spill stated
22    they brought in 1.2 million barrels of EDRC into the
23    region after the commencement of the spill.  They actually
24    recovered only 1,800 barrels a day on average, showing a
25    factor of minimally 273 times overestimation of the
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 1    response capability of the assets, but more like 6-, 700
 2    times the overestimation of the capability of the assets
 3    that were available.
 4              The law requires effective spill mitigation,
 5    recovery and removal, mechanical removal of the oil in
 6    addition to other types of dispersant application, if
 7    possible.  There has neither been an accurate assessment
 8    of a methodology that would reflect the realistic
 9    capability of those response assets in open water, but
10    much less so in ice-covered waters where there is either
11    fast or broken ice to further impede the effectiveness of
12    the response assets.
13              They -- there has been no attempt whatsoever to
14    use the ASTM F1780 encounter rate analysis that NOAA uses
15    in its spill tools.  There is a direct conflict between
16    NOAA's methodology and the Coast Guard and BOEM and BSEE
17    methodology for evaluating oil spill system effectiveness.
18    On that basis alone, NOAA and NMFS should be attacking any
19    permit issued to any vessel or any drilling operation in
20    these areas where marine mammals must be protected against
21    incidental take.  It is clearly not incidental take
22    because it's no accident where there is a deliberate
23    deception and misrepresentation of their ability to
24    mitigate spills.  This is not accidental.
25              Shell itself, Victoria Broje, one of the Shell
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 1    engineers who drew up the Shell Chukchi and Beaufort spill
 2    response plans, also participated in the ASTM F20
 3    committee that drew up the F1780-97 methodology for
 4    encounter rate analysis of spill response systems.  When
 5    questioned as to whether she used that in preparing those
 6    plans, the F1780 methodology that's also used in NOAA
 7    spill tools in preparing her contingency plan, she says,
 8    no, we are in compliance with applicable law, with the
 9    regulations.
10              The regulations are meaningless.  They are in
11    direct contradiction to the statutory intent to
12    effectively mitigate and remove oil in specific quantities
13    on a daily basis.  They are known to be fraudulently
14    misrepresented in capability of those assets to perform to
15    that level of oil -- mechanical oil spill removal, and
16    both the regulators and the regulating industries
17    participating in design of a more accurate analysis and
18    methodology for evaluating oil spill response systems,
19    they both refused to employ those methods in issuance of
20    permits.  Matter of fact, they simply throw out the book
21    entirely because they declare Alaska to be a remote area
22    where the infrastructure is insufficient to support the
23    full implementation of OPA 90 requirements.
24              We are second.  We are deemed second-class
25    citizens on a level of American Samoa and Guam.  We are
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 1    not being given our constitutional right to equal
 2    protection under the law.  And unless and until those
 3    minimum protections are afforded throughout the transient
 4    areas of all of those assets, where for Arctic oil and gas
 5    exploration must transit in order to conduct their
 6    activities, NMFS should attack each and every vessel
 7    permit that has been issued by the Coast Guard or the
 8    State for violation of the Marine Protection -- Marine
 9    Mammal Protection Act and for violation of the Endangered
10    Species Act where, in fact, there are co-existence of the
11    marine mammals, which are nearly all endangered at this
12    point, or at least threatened, and those others,
13    endangered species like speckled eiders and Aleutian
14    albatross.  So that these permits should be suspended
15    unless and until both private and public assets are up to
16    the task of effectively mitigating spills in accordance
17    with the law.
18              Now, I might add, in addition to the blatant
19    evasion of OPA 90 requirements, there is an additional
20    question of the allowable use of dispersants.  Subsequent
21    to the Exxon Valdez oil spill, the Auke Bay Laboratory had
22    done many additional studies and many studies have been
23    done since the Macondo spill, as well, that not only show
24    that oil is toxic to anadramous species and marine species
25    in the larval stage, but that when added with dispersants
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 1    are up to 50 times more toxic, and that there should be
 2    consideration of not only that cascading effect on marine
 3    and Arctic ecosystems from dispersion of the oil into
 4    the -- into the water column, but the effect of
 5    dispersants themselves.  And there should be specific
 6    prohibitions about dispersion of oil due to the -- the
 7    toxicity of the oil itself to larval stage fauna and to
 8    the toxic effects of the dispersants themselves.
 9              There is similarly no appropriate analysis to --
10    of the harmful affects to marine species from in situ
11    burning that is also mentioned in the oil spill response
12    plans.  The report inappropriately says that there will be
13    minimal impact to air quality, but notes that there is a
14    substantial effect from black carbon, but fails to
15    associate that effect with oil spill in situ burning.
16    Video that I've seen of in situ burns clearly shows to me
17    that under inversion conditions, that these plumes of soot
18    are likely to be deposited over long areas of the ice
19    surface, causing more impact to the marine mammals that
20    cross that ice than it would have been left in the limited
21    area in leads that would be -- you know, represent a much
22    lower probability of encountering a marine animal, a
23    marine mammal in that area.  Once you put it in a cloud
24    and disperse that soot over miles and miles, you create a
25    fence of soot across the ice that every marine mammal for
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 1    miles and miles and miles is going to roll its fur in.
 2              There has been no analysis of the soot deposits
 3    from in situ burning where it's an essential part of the
 4    oil spill response plans.  It must -- oil -- oil
 5    exploration must be prohibited unless and until an
 6    effective means of oil spill mitigation can be deployed
 7    and that does not adversely affect marine mammals.  There
 8    is no mitigation measures offered by NMFS, despite the
 9    fact that major impacts from a very large oil spill are
10    clearly understood to be the case.  That's why I'm saying
11    there is -- there is -- there is no attempt to employ new
12    technology that has been developed in northern Europe for
13    effective recovery and separation of oil and ice in -- in
14    our waters.
15              In fact, in 2003 I suggested a specific set of
16    oil and ice recovery methodology showing the design
17    prepared by a naval architect in cooperation with me to a
18    panel of experts in an Arctic oil spill conference.  It
19    was deemed to be so advanced as to not require research
20    and development, just a little engineering with the oil
21    companies.  When I went to BP, who was developing
22    Northstar at the time, I said, well, okay, how many do you
23    want.  And I was told, oh, we don't want any because the
24    State gives us a waiver of the response plan standard if
25    we have more than ten percent of ice in the water -- if
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 1    the oil surface is covered by more than ten percent of
 2    ice.  So essentially both the State and federal government
 3    have provided an exemption from oil spill standards,
 4    recovery standards on the premise that there is no ability
 5    to mitigate in ice -- in either solid or broken ice
 6    conditions.
 7              That means that where there is no ability to
 8    mitigate, you must seek prohibition of those activities
 9    that are essentially a major impact to the marine mammal
10    population and subsistence way of life as prohibited by
11    ANILCA and ANCSA.  You must understand it is a federal
12    agreement to protect the subsistence rights of Alaska
13    Natives, that failure to do so threatens the Alaska
14    pipeline right-of-way, the TAPS right-of-way.  That can be
15    rescinded for failure to protect, and all of those Native
16    claims can be reversed and we are back to square one if
17    you don't protect their subsistence way of life.
18              And it's clear that there is no attempt to
19    mitigate a very large oil spill.  There is no
20    capabilities.  There is no interest because the federal
21    and State governments both have a conflict of interest
22    here where they feel that production of the oil is more
23    than protection of the superior public purpose
24    establishing State and federal law of subsistence.
25              You have clear findings of a major impact, no
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 1    attempt to mitigate whatsoever, and there is no attempt to
 2    even require the minimum OPA 90 requirements, much less
 3    the enhanced and effect -- enhanced capability and
 4    effective removal of oil before it can adversely impact
 5    these marine mammals.  I might say that there needs to be
 6    quite a bit further analysis on how these species would be
 7    impacted, meaning by direct contact, direct ingestion or
 8    indirect ingestion and long-term incorporation of
 9    hydrocarbons in the fatty tissues of marine mammals and/or
10    on their fur.  There is really very little analysis of how
11    these animals will be impacted.
12              And I might say that, you know, even in situ
13    burning that will deposit, you know, sending residue of
14    the burn on the sea floor might well impact marine
15    walruses and other animals that forage on the ocean floor
16    by incorporation of those hydrocarbons in their fatty
17    tissues.  That type of tainting of subsistence resources
18    has prevented many of the tribal interests in the Prince
19    William Sound area from ever reusing those intertidal
20    resources and fisheries resources that were abundantly
21    used before the Exxon Valdez spill.  If you have long-term
22    incorporation of hydrocarbons into the fatty tissues of
23    these animals, their subsistence uses is adversely
24    impacted and NMFS must prevent the oil spills from
25    happening in the first place, particularly where it is
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 1    commonly agreed that they cannot be mitigated to any
 2    substantial effect, particularly under continuous ice --
 3    surface ice or in broken ice.
 4              And it must be noted that there is no ability to
 5    detect oil under vast ice.  There has been no -- they
 6    can't even find it, much less recover it.  And if oil
 7    exploration -- if a blowout occurs prior to either in the
 8    summer season or just prior to freeze-up in the summer
 9    season where there can be, as exhibited this last summer,
10    incursion of large ice sheets at any time, then there is
11    no ability to timely remove the oil from below continuous
12    ice -- continuous surface ice because there is no
13    methodology nor equipment available to detect that oil
14    under that ice.
15              The methodology for detecting oil under the ice
16    is bringing out an ice auger and randomly drill holes,
17    which has very little coverage, is clearly ineffective, it
18    could take months to cover a small area, and by then it
19    could remigrate during the summer.  Or during the winter
20    it could freeze into ice lenses where it becomes too
21    viscous to remove.  There is no methodology suggested
22    whatsoever for removing viscous oil that is no longer
23    capable of being pumped.  When you stick -- the stuff
24    turns into essentially asphalt in the wintertime after
25    about two and a half to three days.  You stick a pump in
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 1    that and all that happens is you create a vacuum or a hole
 2    in the asphalt.  There is no -- there is -- they suggest
 3    that they are going to leave it till springtime, but then
 4    in that case any animals that come into leads in the
 5    interim or -- will be polluted, they have no ability to
 6    accurately track it, and they have no better method for
 7    recovering it during breakup.
 8              There is absolutely no sound methodology for
 9    meeting OPA 90 requirements to effectively mitigate oil
10    spills with mechanical means.  And we found out from Auke
11    Bay Laboratory tests and from subsequent tests after the
12    Macondo spill that much smaller quantities of oil in the
13    water column caused detrimental effects and survival
14    effects for larval species and that dispersants are much
15    more toxic, particularly in combination with oil.  There
16    are no sound methodologies for mitigating these threats to
17    marine mammals.  You must prohibit this deliberate and bad
18    faith attempt to exploit resources at the expense of
19    subsistence rights and marine mammal protection.
20              It is clearly not the scientific methodology
21    that NOAA would employ in assessing oil spill response
22    capability.  Those methodologies, the minimum protections
23    of law, must be employed when assessing the permits that
24    have been issued for not only the drill rigs, but all of
25    the other vessels that are presently being deployed
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 1    throughout Alaskan waters in violation of the law with no
 2    ability to protect those resources, the marine mammals or
 3    the endangered species.
 4              I might note that the federal government, as I
 5    mentioned, would not regulate the tank vessels Aiviq or
 6    Nanuq under law, which would be required.  But it is also
 7    of interest to note that, even though the nontank vessel
 8    regulations have not come into effect, the Kulluk would
 9    not have been regulated even though it carries more
10    petroleum products on board that would require salvage,
11    lightering and firefighting capability if it was
12    self-propelling.  But because the Kulluk is not
13    self-propelled, all those petrochemical threats to our
14    environment fall solely upon the Coast Guard to mitigate
15    because they are not required to be privately mitigated by
16    Shell or whoever the hell is operating those rigs and
17    vessels.
18              That means that the Coast Guard must have the
19    assets pre -- contracted with prior contracting
20    immediately available to respond should -- should had the
21    fuel tanks on the Kulluk been breached.  Well, in your
22    report, you state that there are a unified plan and
23    subarea plans that detail the methodology for responding
24    to spills throughout the Alaskan marine environment.
25              Well, what you -- what you materially omitted
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 1    from that analysis is that each of those subarea plans has
 2    a phrase in it which states that none of the assets may be
 3    available, and it is not implied that any of these assets
 4    will actually respond to any spill in these areas.  None
 5    of the assets which they so boldly list are under the
 6    contract by the Coast Guard.  They may not be there.  They
 7    may not be available for response at all.  These are just
 8    ghost plans.  There are no contracted assets, despite the
 9    fact that the Coast Guard actually used Oil Spill
10    Liability Trust Fund assets to plan for the oil spills and
11    to buy equipment to put on their buoy tankers.  They have
12    oil spill response assets, none of which are in any of the
13    subarea plans.
14              So in fact, the Coast Guard has no firm plans to
15    respond to any oil spill from any of these assets which
16    are not regulated because they have been given exemption
17    as a nonpropelled vessel or as an anchor-handling tug or
18    as an oil spill response vessel when they all, you know,
19    are employed as seismic vessels, tank vessels, towing
20    vessels, essentially, which would otherwise be regulated
21    under law.  So neither the State nor the federal
22    government has the ability to say that they will employ
23    any specific asset to mitigate any spill.  And it is their
24    standard, their own standard to require private entities,
25    when they are regulated, to firmly contract assets that
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 1    are capable of timely deploying the appropriate technology
 2    for mechanical recovery of oil spills in the marine
 3    environment.
 4              But again, like I said previously, those assets,
 5    those regulations have been violated themselves.  When the
 6    State of Alaska allowed Chadux to be the primary response
 7    action contractor for the Aiviq and the Nanuq, they
 8    neglected to require Chadux to have any ocean capable oil
 9    spill response equipment or vessels to deploy them in the
10    open ocean environment, nor potentially in an ice-laden
11    environment where they may -- where, as we saw this
12    summer, they may be subject to incursions of ice even
13    during the open water -- quote, unquote, open water
14    drilling season.
15              So what we have is a total breakdown of the
16    regulatory system that doesn't require the minimum OPA 90
17    requirements, much less the higher standard that must be
18    applied to protect marine mammals and endangered species.
19    I don't see how there could be an impact statement that
20    doesn't cite these deficiencies, unless somebody has been
21    in a coma.
22              There is clearly a blatant lack of regulatory
23    oversight, no specific methodology for assuring
24    compliance, if the -- if the standards were applied.  And
25    we go on here year after year with promises of mitigation
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 1    that we know will not work, that BOEM had to stop the
 2    drilling into hydrocarbon-bearing strata because of the
 3    lack of the containment dome that was supposed to be
 4    available on the oil spill response barge.  But what BOEM
 5    hasn't explained is how that oil containment dome would
 6    have been able to maintain position with the incursion of
 7    that huge ice pan that impacted the drill sites this
 8    summer.
 9              There has been no study on whether the single
10    available, immediately available icebreaker could cut the
11    ice to maintain that cap.  That ice would shift.
12    Theoretically, if it only moved -- was possible for the
13    ice pan to move in one direction, it could maintain a
14    position, you know, upstream of that barge, but that's not
15    the case.  We all know ice shifts sideways with the tide
16    and with the wind.  So there is no way that they could
17    maintain a position of that ice cap during the summer,
18    much less once the winter freeze-up occurs.
19              And unless there is a sound long-term
20    methodology for timely recovery of oil spills that
21    clearly -- that this study clearly shows would have a
22    major impact, NMFS cannot allow BOEM, BSEE or the Coast
23    Guard to permit any of these activities on -- in the
24    Arctic environment.
25              Thanks for your patience.  Any questions?
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 1                    MR. MICHAEL HALLER:  We are going to take
 2    a five- to eight-minute nature break here for a few
 3    moments.  So we will go off the record right now.  If some
 4    of you would like to offer some testimony after that short
 5    break, we will be available.  So we are officially off
 6    record.
 7               (A break was taken.)
 8                    MR. MICHAEL HALLER:  Okay.  Ladies and
 9    gentlemen, we will go to an open floor now.  Are there any
10    among you who would like to step forward and offer any
11    comments?  All right.
12                    MR. TOM LAKOSH:  How about questions and
13    answers?
14                    MR. MICHAEL HALLER:  Up to you, Madam
15    Chair.  Do you want to respond or not?
16                    MS. JOLIE HARRISON:  I'll be glad to have
17    a short off-line conversation with you, but I think this
18    was envisioned that this was collecting input.
19                    MR. TOM LAKOSH:  Why don't you open it up
20    to questions for the general audience?
21                    MS. JOLIE HARRISON:  Well, we opened it up
22    for public input.
23                    MR. TOM LAKOSH:  Comments, not questions.
24                    MR. MICHAEL HALLER:  Well, all right.
25    Well, we are going to declare it closed officially for the
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 1    record.  If you want to stay for informal conversation,
 2    exchanges, we will be happy to entertain those.  Thank you
 3    very much for coming out tonight.  We appreciate your time
 4    and your effort.
 5              And please, if you have comments for your
 6    organizations or other people who might otherwise have
 7    been here that you may know of that would like to offer,
 8    the comment period goes, again, through June 27, 2013.  So
 9    there are several ways to do it.  And there is information
10    up there.  If you want to take some of those fliers to
11    take back to some of those folks you may know of, please
12    do so.
13              Thanks so much.  Good evening.
14               (Proceedings adjourned at 8:40 p.m.)
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  1                      P-R-O-C-E-E-D-I-N-G-S
  2                    MR. MICHAEL HALLER:  Good evening, ladies
  3    and gentlemen.  And welcome to our EIS public hearing
  4    tonight.  And my name is Michael Haller.  I am here on
  5    behalf of Bureau of Ocean Energy Management.  The young
  6    man that greeted you by the door is Scott Blackburn, one
  7    of my colleagues from BOEM.  And on our stage is our
  8    senior federal official here tonight for the hearing, and
  9    that is Jolie Harrison.  We welcome each of you.  And
 10    there will be an opportunity for any of you who would like
 11    to speak to do that tonight to offer testimony in a few
 12    moments, but as we begin, Jolie will take the opportunity
 13    to sort of set the stage and provide some background for
 14    you and a little bit of focus for our discussion tonight.
 15              I would ask -- I don't know if it's a Muni rule,
 16    but I did notice that these should be in the stun position
 17    or the off.  Take your pick.  Or in the giggle, whatever
 18    works for you.  But anyway, there is that.  So there is
 19    your fair warning.
 20              Now, if you come up to speak in just a little
 21    bit, I'll tell you now, and then you will be reminded
 22    again, that we do have a clerk here tonight who is
 23    recording everything for us.  And so if you would be kind
 24    enough to make sure that you introduce yourself clearly
 25    and spell your name and speak in your normal tone, but
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  1    understand that she's trying to record it, so she may
  2    interrupt you simply to clarify if she is not hearing it
  3    clearly enough.  So thank you very much.
  4              This is the third in three of these hearings
  5    this week.  We began the week on Monday at Kotzebue and
  6    last night in Barrow, and so we are pleased to be here
  7    this evening with you tonight.  And with that, I will turn
  8    it over to Jolie.
  9                    MS. JOLIE HARRISON:  Thanks, Michael.
 10    Good evening.  So my name is Jolie Harrison, and I work in
 11    the Office of Protected Resources in the National Marine
 12    Fisheries Service.  And I actually lead a small group of
 13    people who are responsible for implementing the Marine
 14    Mammal Protection Act.  These are the guys that work with
 15    the permits that will end up being considered for these
 16    oil and gas activities.
 17              So thank you Michael and Scott and Jim and other
 18    folks who are here from the Bureau of Ocean Energy
 19    Management.  National Marine Fisheries Service is actually
 20    the lead agency on this Supplemental Draft Environmental
 21    Impact Statement, which is what we will be talking about
 22    tonight.  But my cohorts from Bureau of Ocean Energy
 23    Management are a cooperating agency on that document, as
 24    are the North Slope Borough.  So thanks to them for coming
 25    to the meetings this week and helping out.
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  1              I'm just mentioning who is -- there is my name
  2    and the program I work in.  And those are the folks that
  3    have worked with us before.  You probably recognize
  4    Candace Nachman who worked very hard on this document, as
  5    well as Mike Payne who heads the division that we're in.
  6              So just really quickly, these are the topics
  7    that we are going to touch on tonight.  We are going to go
  8    over what the proposed action is for this document.  We
  9    are going to talk about the National Environmental Policy
 10    Act process.  We are going to talk about the activities
 11    that are covered by this document, the changes from the
 12    2011 draft EIS, the project alternatives, and the next
 13    steps and, of course, public comments.
 14              Okay.  So what is the proposed action that we
 15    are talking about on this document?  So you guys know, of
 16    course, that oil and gas companies are very interested in
 17    exploring the Beaufort and Chukchi Seas for energy
 18    resources.  And there is sort of two government actions
 19    that this document is focusing on.
 20              The first one, when folks are going to do
 21    activities that might have adverse impacts on marine
 22    mammals, if they wanted to avoid violating the Marine
 23    Mammal Protection Act, they need to get an authorization
 24    from the National Marine Fisheries Service.  So that's the
 25    first thing we're talking about.  And in order for us to
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  1    be able to issue such an authorization, we have to make
  2    two key findings.  And one of those is that any impact on
  3    marine mammals will not have more than a negligible impact
  4    on those marine mammal stocks and species.  So that's one
  5    key finding.
  6              Another one is any adverse impact on the
  7    availability of those marine mammals for subsistence uses
  8    will be mitigated.  So those are sort of two key findings
  9    that we have to make in order to be able to issue that
 10    authorization.  So that's one of the actions that we are
 11    talking about.
 12              The other one is, if the companies are going to
 13    invest in these activities, they may need to get different
 14    permits.  Some of those permits are also covered by this
 15    document:  Seismic surveys, shallow hazards surveys,
 16    ancillary permits, those sort of things.  But also again,
 17    the Bureau of Ocean Energy Management needs to be able to
 18    make certain determinations before they can issue those
 19    permits, and they need to make sure that any activities --
 20    that any information collected is done so in a technically
 21    safe way, environmentally sound way that doesn't cause
 22    harm to the marine, coastal or human environment.
 23              So those are the sort of two government actions
 24    that this Environmental Impact Statement is talking about.
 25              So the other thing I want to go over really
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  1    quickly is what is -- why is this EIS important and what
  2    is it about.  So I mentioned just a minute ago the
  3    National Environmental Policy Act requires that when
  4    government agencies are going to take action such as
  5    issuing permits or authorizations like I just mentioned,
  6    that they evaluate the effects of those actions on the
  7    human environment.  And in addition to that, they have to
  8    explore a range of reasonable alternatives.  They can't
  9    just say they are going to do this one thing.  They have
 10    to look at some different ways of doing it.  And then they
 11    have to share that evaluation with the public and get
 12    input where they can.  So that's what we are doing here.
 13              And so what this document does is the, again,
 14    National Marine Fisheries Service, with help from the
 15    Bureau of Ocean Energy Management and North Slope Borough,
 16    using marine science and traditional knowledge, have
 17    developed this document.  And I'm going to just hit on
 18    what the key pieces of it are.
 19              So this document does not focus on any very
 20    particular activities.  For example, it doesn't say Shell
 21    is doing this thing in this year or BP is doing this thing
 22    in this other year.  It looks at a broad reasonable range
 23    of exploration activities like drilling and seismic and
 24    those sorts of things that could occur offshore and looks
 25    at those activities happening together within the year and
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  1    across multiple years and tries to evaluate the impact on
  2    different species.  It also looks at cumulative impacts,
  3    meaning the impacts of the activities that our agencies
  4    will be permitting, but also in combination with other
  5    activities that are going on in the region.
  6              It also looks to identify and analyze mitigation
  7    measures that can be used to minimize impacts either to
  8    marine mammals or subsistence uses of those marine
  9    mammals.  And last, it also tries to think about more
 10    effective ways to monitor the effects of these oil and gas
 11    activities on marine mammals and subsistence uses.
 12              So what we end up with is a document that kind
 13    of has two key purposes.  And one of them is, very simply,
 14    helping both those agencies comply with the National
 15    Environmental Policy Act, but the other one is it's
 16    intended and should serve as a really important decision
 17    support tool.  So this document does not say the
 18    government or the oil and gas companies are doing any
 19    particular thing.  What it does is evaluate different
 20    levels of activity, different mitigation measures in
 21    preparation and serving as a good tool for in the future
 22    when National Marine Fisheries Service and Bureau of Ocean
 23    Energy Management are going to issue or not issue those
 24    permits.  So we are supposed to be able to look at this
 25    document, and it will serve as help for us in making these
00009
  1    future decisions about permit issuance.
  2              So this is just a quick map of the area that the
  3    document covers.
  4              So I mentioned some of these folks just a minute
  5    ago, but just to reiterate, the National Marine Fisheries
  6    Service is the lead agency on this EIS, with both the
  7    Bureau of Ocean Energy Management and the North Slope
  8    Borough serving as cooperating agencies.  We also worked
  9    closely with the Environmental Protection Agency, and then
 10    the Alaska Eskimo Whaling Commission through co-management
 11    agreements has been closely involved, as well.
 12              Also this is the third public scoping period
 13    that we've had; the first one when we noticed the fact
 14    that we were planning to do this EIS, and then actually
 15    the first draft of this EIS, as well.  We also meet with
 16    tribal governments through government-to-government
 17    consultation.  We actually have fairly regular
 18    interactions with a lot of folks through our Open Water
 19    meetings that we have in Alaska.  So there are a lot of
 20    ways that we receive input on this document, both in its
 21    development as we moved along and in revising it.
 22              So just to put them out there, these are the
 23    sort of topics that folks have raised or have been
 24    concerns for people when we have asked them to provide
 25    input into the document.  And I'll just go through them
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  1    really quickly.  So obviously impacts to marine mammals
  2    and habitats, risks of oil spills, effects of climate
  3    change, protection of subsistence resources in the Inupiat
  4    culture, availability of adequate information to help
  5    support those decisions, monitoring requirements,
  6    mitigation measures, and then some process-related things
  7    involving the National Environmental Policy Act itself.
  8    But obviously whatever comments we receive we try to
  9    address as well as we can.
 10              So one thing that folks may be used to is
 11    usually there is one -- more often than not there is one
 12    draft of an Environmental Impact Statement.  And this is
 13    actually the second draft, so it's a supplemental draft.
 14    The first one came out in December of 2011.
 15              And the reason that one of -- probably the
 16    primary reason that we are doing this is so we evaluated
 17    different levels of activity, and one of the big comments
 18    that we have heard from the industry is, you know, gosh, I
 19    don't think that the alternatives have actually covered
 20    the amount of drilling that we may request.  So National
 21    Marine Fisheries Service and Bureau of Ocean Energy
 22    Management, when faced with the likelihood that we may be
 23    asked to permit a higher level of activities, we need to
 24    make sure that we have actually evaluated that so that we
 25    are prepared for that decision.
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  1              So therefore, we needed to add an alternative
  2    that looked at a higher level of drilling so that we would
  3    evaluate it in advance and be prepared to deal with that
  4    if, in fact, that happened.  So that's sort of one of the
  5    major changes.  We have added this alternative with
  6    increased drilling.
  7              Some of the other changes are, for example, we
  8    have proposed time/area closures, which are areas that are
  9    intended in which you would limit or restrict activity to
 10    reduce impacts to marine mammals or subsistence uses.  And
 11    we had a list of those areas that we had evaluated in the
 12    first EIS.  And since then, based on some traditional
 13    knowledge input and actually science, we actually added
 14    some areas and removed one area from consideration.  So
 15    that's been updated a little bit.
 16              Also as always, one of the biggest groups of
 17    input that we get is through our baseline information.
 18    And that's where you get people saying, I think you missed
 19    this article about such and such, or we have been out
 20    hunting and we have seen this and that, and you need to
 21    make reference to that in the document.  So our baseline
 22    information has been updated accordingly.
 23              Also, our mitigation measure analysis, we got a
 24    lot of good information from people about how to flesh
 25    that out, and we actually also reformatted it in a way
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  1    that should make it easier for folks to follow, sort of
  2    really carefully looking at the facts where we look at how
  3    is this supposed to reduce effects, how effective is it
  4    likely to be based on information about previous
  5    implementation, and things like that.
  6              And then last in our impact analysis section, we
  7    have impact criteria in our different sections and we
  8    updated some of those so that they're better aligned with
  9    some of the biological information that we have.  And we
 10    also added some new pieces related to acoustic impacts.
 11              So those are sort of the primary areas that we
 12    have updated.  And for people that have, you know, spent a
 13    lot of time reviewing the first draft -- and we recognize
 14    it's a long document -- if you go to our website, there is
 15    a handout that you can click on that sort of explicitly
 16    refers to the sections that have the biggest changes, and
 17    that could be helpful for someone who is looking at this
 18    pretty closely and is familiar with the first draft.
 19              Okay.  I'm going to go over the alternatives.
 20    People may be familiar with these.  So the first
 21    alternative is the same as it was in the first draft of
 22    the EIS.  The National Environmental Policy Act requires a
 23    No-Action Alternative, so what this alternative
 24    contemplates is if neither agency were to issue permits,
 25    that's what Alternative 1 is.
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  1              The second three alternatives all analyze
  2    different levels of activity.  2 and 3 are the same as 2
  3    and 3 were in the first EIS, and 4 is the new one.  So
  4    Alternative 2 contemplates the lowest level of activity in
  5    the document.  And it's the level that would encompass,
  6    for example, the level of activity that has been occurring
  7    over the last six, seven, eight years.  Just really
  8    quickly, in the Beaufort Sea, for example, up to four
  9    seismic surveys and one drilling program.
 10              I mean, there are a lot of other activities.  It
 11    mentions down in the bottom icebreaking activities are
 12    included, but I'm touching on activities that we have
 13    highlighted as the ones with a high level of impact.  So
 14    again, Alternative 2 in the Beaufort Sea would be up to
 15    four seismic surveys and one drilling program.  The
 16    Chukchi Sea, up to three seismic surveys and one drilling
 17    program.
 18              Alternative 3 is the higher level of activity.
 19    Again, it's the same as the first EIS in the Beaufort, up
 20    to six seismic surveys and two drilling programs, and in
 21    the Chukchi up to five seismic surveys and two drilling
 22    programs.
 23              Alternative 4 is the new alternative that we
 24    have added, and it is the same as Alternative 3, but with
 25    two additional drilling programs added in each the Chukchi
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  1    and Beaufort Seas.
  2              So Alternative 5 is the same as 4 was in the
  3    first EIS, and it contemplates those levels of activity,
  4    but assuming that the time/area closures that we have
  5    evaluated in all of the alternatives would be required in
  6    that alternative.  If either agency were to adopt that,
  7    those time/area closures would all be required.
  8              And last, Alternative 6 looks at different
  9    technologies that could be used for putting less sound
 10    into the water.  So for example, types of technologies
 11    that could be used in certain circumstances in place of
 12    seismic air guns or types of technologies that could be
 13    used in conjunction with air guns to make them quieter.
 14    And it looks at the status of those technologies, where
 15    they are in the development process and the potential for
 16    using them in different situations in the future.
 17              So that's sort of an overview of the
 18    alternatives that are looked at.  And in the EIS for each
 19    of the alternatives -- and I've just put an example up
 20    here.  For each of the alternatives we include maps.  This
 21    is a conceptual example of Alternative 4, I believe.  And
 22    what we do with those maps is sort of outline some of the
 23    things that folks might want to look at.  It's not the
 24    very maximum amount of activity allowed under these
 25    alternatives, but it's close to it, so to give you sort of
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  1    an illustration of kind of the spatial scope that we are
  2    talking about.
  3              And so I don't have a pointer, but I'll just
  4    sort of list some of the things that are shown in this
  5    map.  So we have got the lease blocks, and those are the
  6    little rectangles up there.  We have got dots that
  7    illustrate different seismic surveys.  So those long green
  8    lines, for example, are track lines of the 3D seismic
  9    surveys, and the dots along it represent the boat.  And
 10    the circles that you see around there, for people who are
 11    used to looking at documents that assess acoustic impacts,
 12    those are the isopleths that are associated with
 13    particular effects of marine mammal takes, for example.
 14    So what those show, all the red circles around that
 15    triangle there show the distance at which an animal would
 16    expect to be taken.  This is a regulatory trigger under
 17    the Marine Mammal Protection Act.
 18                    MR. TOM LAKOSH:  Could you please speak
 19    up?
 20                    MS. JOLIE HARRISON:  Sure, sure.  Sorry
 21    about that.  So what I just said, in case you didn't hear
 22    that, is that the circles around the dots -- so the dots,
 23    I'll say again, there are some up there that represent
 24    seismic surveys.  The smaller blue ones represent drilling
 25    platforms, and the dots around them show support vessels.
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  1    But the circles -- the circles around those dots represent
  2    the distances at which from acoustic impacts animals -- it
  3    might be expected there to be an adverse behavioral
  4    response, that sort of thing.
  5              Also on this map there is the purple lines
  6    depicting the three-mile line along the shore.  Also on
  7    these maps are some of the time/area closures for marine
  8    mammals or subsistence areas.  For example, in the upper
  9    left-hand corner there is Barrow Canyon.  Also they're a
 10    little harder to see, but Kaktovik and Cross Island have
 11    an area associated with them, as well.
 12              I think that's about it.  So we have these maps
 13    each for the Beaufort and Chukchi Sea for each of the
 14    alternatives.  We have those examples.  Again, I think the
 15    goal here is to provide some spatial scope.  We also
 16    did -- this is meant to sort of give an sense of temporal
 17    scope for each of the activities, sort of mapping out
 18    across months sort of the number of activities that might
 19    be going on at that same time in different time periods.
 20    So those sorts of maps are included for each of the
 21    alternatives for you to review.
 22              So one thing I just wanted to make clear -- and
 23    I alluded to this a minute ago -- is the analysis of
 24    mitigation measures in the EIS is set up so we have sort
 25    of two categories of mitigation measures.  We have
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  1    standard mitigation measures.  And within an alternative,
  2    if a measure is a standard measure, that means if you were
  3    to adopt that alternative, it would -- that measure would
  4    be required in every authorization permit that was issued.
  5    Additional measures are those that are -- can be
  6    considered, and down the line -- they are evaluated in
  7    this EIS, but down the line when the Marine Mammal
  8    Protection Act permit or BOEM permit is issued, that
  9    decision whether to include those would be made at that
 10    time.  So that's what it means to be an additional
 11    measure.
 12              Now, both standard and additional measures are
 13    analyzed in the context -- so we look at how are these
 14    measures supposed to and to what degree are these measures
 15    expected to reduce impacts to marine mammals or
 16    subsistence uses.  And we look at how effective are they
 17    expected to be based on information we have from previous
 18    implementation, that sort of thing, and how practicable or
 19    impracticable are they to implement for the applicants.
 20    And we do that sort of evaluation on all of the measures.
 21              And then, for example, some of the additional
 22    measures could become standard based on the evaluation
 23    that's done in this EIS.  In the final EIS they could
 24    become standard.  They could also -- through this
 25    evaluation it could be that they were expected not to work
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  1    and were not included at all, or they could be, again,
  2    kept as additional measures that might be used in certain
  3    circumstances in the future when the permit is issued.  So
  4    that's how we have evaluated those mitigation measures.
  5              And this is showing -- it says why are
  6    mitigation measures important, and it's also just to sort
  7    of outline the types of measures that are considered
  8    broadly.  And so one of them is near source acoustic
  9    exposures.  And they are measures such as shutdown
 10    measures, those sorts of things, but are mostly intended
 11    to alleviate the likelihood of an injury, so they are
 12    those sorts of mitigation measures.
 13              There are also ones that are meant to reduce
 14    either the severity or number of behavioral harassment
 15    type of effects.  So, for example, time/area closures, if
 16    there were an area that were known to be really dense,
 17    obviously if you decrease activity in that area, it might
 18    reduce the number of takes.  Or if there were thought to
 19    be some sensitive life stage or important behavior going
 20    on, or perhaps if you were to reduce activity in that
 21    area, it might be expected to reduce the severity of
 22    impact.  So those are -- those sorts of mitigations are
 23    considered as well.
 24              We also have some mitigations that are intended
 25    to or have been proposed to lessen acoustic impacts to
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  1    marine mammals.  We have some related to discharges or to
  2    try to reduce the likelihood of a ship strike.
  3              And last we have to talk about mitigation
  4    measures that will help ensure that there are no
  5    unmitigable adverse effects to subsistence uses of marine
  6    mammals.  And again, time/area closures are one of the
  7    prime ones of those in several of the measures we propose,
  8    and/or the standards relate to making sure that there are
  9    no activities going on when there is a hunt that's going
 10    to be occurring.  So those are the sorts of measures that
 11    we have considered that are kind of broadly characterized
 12    in the EIS.
 13              So I already mentioned this briefly earlier, but
 14    I do like to talk about how is the EIS going to be used.
 15    And I did mention this a minute ago.  But, you know,
 16    specifically it's -- it is a decision support tool.  So
 17    when it's time for us to think about issuing the
 18    individual permit applications that have come in, this
 19    is -- we're supposed to be able to look back to this, and
 20    it will help us figure out the best way to do that, both
 21    in levels of activity that work within the statutes that
 22    our agencies are trying to implement and also what
 23    mitigations are appropriate to make sure that we reach the
 24    findings that we need to.
 25              And then, as I mentioned, of course, it is
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  1    intended to be the document that helps National Marine
  2    Fisheries Service be in compliance with the National
  3    Environmental Policy Act.  And the same thing goes for the
  4    Bureau of Ocean Energy Management.  They use it to help
  5    them make decisions on issuing permits and how to do it
  6    and what mitigations to use and to help them comply with
  7    that statute, as well.
  8              And of course this is the most important part,
  9    which is where we say we need your help.  And I always try
 10    to sort of target some of the specific things that can be
 11    really helpful from folks.  And part of the reason for
 12    coming up here to Alaska and talking both to operators and
 13    people that do this for a living, as well as the people
 14    that are around when it's happening is I think everyone
 15    here has probably been exposed to examples of when things
 16    have worked really well and examples when they haven't.
 17    And those examples can be very helpful in doing this sort
 18    of an analysis.  So we ask people for that sort of input.
 19              Also, hopefully some people will have a chance
 20    to review the document itself, and where you can say, wow,
 21    you are missing some important information and provide it
 22    to us or point out if we mischaracterized something or
 23    there is a mistake, letting us know, that's obviously
 24    really important.
 25              And then one of the really substantive pieces is
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  1    if folks have recommendations specifically and would like
  2    us to evaluate some additional mitigation measures that
  3    might be able to help us reduce impacts either to marine
  4    mammals or subsistence uses, that's very helpful.  And
  5    then the other piece is we have, you know, monitoring that
  6    would be required.  And if people have good ideas about
  7    some types of monitoring that would really help us better
  8    understand these impacts, we always look for those.
  9              All right.  So this is just an overview.  And
 10    here, unfortunately, is a table -- I wasn't able to change
 11    the date, but this is the steps of this whole National
 12    Environmental Policy Act process that we are talking about
 13    here tonight.  And we are in this step that is highlighted
 14    in red on there, which is, again, the second --
 15    Supplemental Draft Environmental Impact Statement.  Here
 16    it says that the comment period ends May 28th.  We have
 17    actually extended that -- and I apologize for not changing
 18    it here -- to June 27th.  So folks have until June 27th to
 19    give us their comments or tonight will be your oral
 20    comments.
 21              And after this what we do when this comment
 22    period ends is incorporate those comments as appropriate
 23    and work through finishing out the document and making a
 24    final document that hopefully we'll be able to wrap it up
 25    in the beginning of next year.
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  1              I think Michael might -- I have a couple more
  2    slides, Michael, but I might give some different
  3    details -- we weren't sure many how many people there
  4    were, but I know we definitely had asked people to sign up
  5    if you would like to give comments.  In a moment Michael
  6    will perhaps propose a time limit.  And as we mentioned,
  7    Mary here is recordkeeper and getting a transcript of
  8    what's going on today, and we will have your verbatim
  9    comments for our records.  And if you have written
 10    comments that you are perhaps speaking from, if you would
 11    please give them to Mary, that would be really helpful.
 12              Okay.  So again, we will be taking those oral
 13    comments today, but obviously we also take written
 14    comments.  And you can mail them to us.  You can also
 15    leave comments at regulations.gov.  And there is a handout
 16    on the table, I think, that has our National Marine
 17    Fisheries Service website where you can go and find out
 18    more about the Environmental Impact Statement and all of
 19    this that is printed up here.
 20              And that's it.  So mostly I just want to say
 21    thanks so much for coming out and providing us some input
 22    tonight.  We really appreciate it, and we have appreciated
 23    it throughout the week at the other locations, as well.
 24    If you don't have a chance tonight, please do send in
 25    written comments.  The more information we have from folks
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  1    up here, I think the better the document will be.  So we
  2    appreciate your time.  Thanks so much.
  3                    MR. MICHAEL HALLER:  Okay.  A little
  4    transition.  We have at least five of you who have
  5    indicated you would like to speak so far, so if we could,
  6    at least for the first round -- I'll put it that way -- if
  7    you could keep it to four or five minutes the first time
  8    up, and then if you have further comments, that way it
  9    will give everybody a chance to be heard at least once,
 10    and then you can come back and add to it.  That would be
 11    just fine.  And for those of you who haven't signed up, if
 12    you are inspired to join, we certainly would like to
 13    invite you to do that.
 14              And we would ask that you come up.  And if you
 15    have notes, you can put them there.  And as Jolie
 16    indicated, if you have some prepared comments, we would
 17    like to have Mary get a copy of those.  So what we are
 18    doing, just to make sure it's all fair and everything, we
 19    have this deluxe drawing bag made in Spenard, I'm sure.
 20                    UNIDENTIFIED FEMALE SPEAKER:  It looks
 21    like a raffle, like we are going to get a prize or
 22    something.
 23                    MR. MICHAEL HALLER:  It could.  And Tom,
 24    it's your lucky day.  You get to be number one.
 25                    MR. TOM LAKOSH:  No, do everybody else.
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  1    I'll keep talking, so I'll wait for the second round.
  2                    MR. MICHAEL HALLER:  Well, all right.  You
  3    are welcome.  All right.  Well, Eleanor.
  4                    MS. ELEANOR HUFFINES:  Thank you.  My
  5    name is Eleanor Huffines, and I manage the Arctic programs
  6    of Pew Charitable Trust.  So it's still pretty formal for
  7    the few of those in the room.  But thank you so much for
  8    being here tonight.  I feel like it's a little bit of deja
  9    vu.  We've all been doing this a number of times for the
 10    last, feels like, 15 or 20 years.
 11              I think my first recommendation -- our science
 12    team will review the document in detail and provide you
 13    written comments.  So tonight I'm going to stick to some
 14    pretty broad general themes.  And I'd just say that there
 15    is a small level of frustration with the comments that
 16    were given in the last draft where you don't really
 17    respond to them in this draft, and they're still pretty
 18    critical.  And we've heard them at the Open Water Meeting,
 19    and so it will be good to reiterate them here again today.
 20              And I think largely one of the biggest concerns
 21    is that this is largely driven by number of projects,
 22    number of activities versus amount of sound.  And that
 23    really to look at measured impact and balancing seismic
 24    activity and offshore activity with subsistence uses, that
 25    we really need to get at what you've heard, sound budget
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  1    and noise budget and overall impact to the water, rather
  2    than coming at this by level of activity, but amount of
  3    noise.  I mean, not to minimize or diminish the importance
  4    of the activity, but to better measure it.  I think that's
  5    still -- people are very interested in that.  I think it's
  6    critical.  And there is some confusion around how you get
  7    to the number of projects.  So more clarity on that in the
  8    final would be great.
  9              The other significant concern is around
 10    time/area closures.  Largely the government is looking at
 11    if it's an important subsistence activity both from
 12    traditional knowledge and Western science.  NOAA has
 13    recommended to BOEM a number of areas that should be
 14    deferred from leasing that aren't included in here.  NOAA
 15    also has an ongoing project to identify known areas of
 16    biological importance.  These are essential components
 17    that aren't included in here.
 18              And ultimately hoping that, when you get to the
 19    alternatives, essentially some area of the ocean for
 20    subsistence use in every alternative should be protected
 21    for the critical feeding, migration or rearing habitat.  I
 22    think that's a pretty good balanced approach and will
 23    better get at the issue of cumulative effects.  Since I've
 24    heard you incorporate that, BOEM, and we know the science
 25    is out there, that you are pursuing it in other EIS
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  1    documents across the agency, it seems pretty critical.
  2              Cumulative effects is still a concern in terms
  3    of measurement, both -- or also in the Beaufort with the
  4    State water seismic activity and the marine vessel traffic
  5    associated with seismic activity, and we feel like there
  6    could be a better job at measuring those adverse impacts,
  7    clarity of how the effects are measured and where the
  8    science comes from in the document; major versus minor
  9    would be significant.
 10              And I think the last big challenge for people,
 11    the Bering Straits is often left out.  They are big
 12    hunters.  They are really concerned about marine impacts.
 13    Gambell, Savoonga, they are all whaling right now.  They
 14    were not consulted on this document, to the best of my
 15    knowledge and from the input I get from them.  So
 16    considering those communities, considering their specific
 17    use of bowhead, ice seals would be really important.
 18              You didn't address it here today, but the last
 19    thing I would say is that greater clarity on the acoustic
 20    criteria that are being revised and how is that going to
 21    affect the document.  If you are significantly changing
 22    how you measure acoustic criteria before this is done, it
 23    seems like an additional burden on the reevaluation on the
 24    impacts analysis and document, and you're almost
 25    completed.
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  1              So again, thanks for the time, and we look
  2    forward to the ongoing conversation.
  3                    MR. MICHAEL HALLER:  Thanks, Eleanor.  And
  4    let's see.  Verner Wilson.
  5                    MR. VERNER WILSON:  Thanks for keeping
  6    your promise not to draw me first.  Hi.  My name is Verner
  7    Wilson.  I work for World Wildlife Fund.  I'm originally
  8    from Dillingham, and I'm Yup'ik and Siberian Yup'ik.  And
  9    my mom is from Savoonga, and she grew up in Nome.  And I
 10    have a lot of relatives on St. Lawrence Island.  And as
 11    Eleanor said, a bunch of them are whaling or getting ready
 12    to whale or whaling.  And it's like one of my favorite
 13    times of the year because we always get fresh shipments of
 14    muktuk.  And so my whole family is really excited for
 15    that.
 16              Thanks for taking testimony here today.  I
 17    wanted to offer comments from World Wildlife Fund and me
 18    personally.  WWF does not think that this document
 19    considers cumulative impacts adequately.  One thing they
 20    must adequately consider more is the impact of shipping,
 21    as Eleanor said.  I've talked with my relatives in
 22    Savoonga, and they are seeing more shipping up there.  And
 23    you should also -- I believe you should also consider the
 24    impacts of increased drilling on the Russian side, as
 25    well, and how that could affect marine mammals and if
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  1    there is any sort of accidents or other impacts from that
  2    side and how that could affect our marine mammals who
  3    don't know any boundaries between Russia and the United
  4    States.
  5              So we also have six other points.  Stop
  6    authorizing drilling until you know how to protect whales
  7    and seals from increased level of noise.  We hope that you
  8    recognize that we believe that we still need to learn more
  9    about the dangers of noise from offshore drilling.  Create
 10    a noise or sound budget in the Arctic Ocean that would
 11    limit the amount of dangerous sound that can enter into
 12    the fragile Arctic ecosystem.  Incorporate new acoustic
 13    criteria into your analysis of noise impacts.
 14              I understand you're in the process of changing
 15    the way you measure how offshore drilling can harm marine
 16    mammals.  But it's also my understanding that you are
 17    using six-year-old data soon to be outdated, so we hope
 18    that you could update that and use that criteria for
 19    measuring impacts as, you know, any outdated information
 20    could understate the potential to harm marine mammals.
 21              We also hope that you will protect biologically
 22    important areas, and I believe that you are in the process
 23    of compiling information about biologically sensitive
 24    areas for animals in the Arctic Ocean.  However, we do
 25    believe that you do not include protections for important
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  1    areas, such as Camden Bay.  And, you know, it's -- we all
  2    understand how, you know, marine mammals don't have any
  3    boundaries, and I think that even growing up in Dillingham
  4    and my mom being from Savoonga, that if you are going to
  5    affect the marine mammals all the way up on the Arctic
  6    Ocean, that they go all the way up there for feeding
  7    and -- I mean, these marine mammals are important for
  8    people throughout Western Alaska, as you know, not just
  9    for people on the North Slope.  So really consider that.
 10              And as Eleanor said, we hope that you will
 11    consult or, you know, incorporate people from my mom's
 12    hometown of Savoonga and consult with them, as well, in a
 13    meaningful way.
 14              So we believe that there is no rush to this
 15    document.  Go back and start over and improve it.  And
 16    until you do, do not issue any permit.  Thank you.
 17                    MR. MICHAEL HALLER:  Okay.  Nikki Martin.
 18    I might as well say come on deck after when we are done
 19    right after, Andrew.
 20                    MS. NIKKI MARTIN:  Good evening.  My
 21    name is Nikki Martin, and I'm the Regulatory and Legal
 22    Affairs Manager for the Alaska Oil and Gas Association.
 23    AOGA is a nonprofit trade negotiation whose 15 member
 24    companies account for the majority of oil and gas
 25    exploration, development, production, transportation and
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  1    refining activities onshore and offshore in Alaska.
  2    AOGA's members have worked cooperatively with NMFS for
  3    decades to study marine mammal populations and behavior in
  4    the Arctic and to closely monitor oil and gas activities
  5    with the potential to affect marine mammals.
  6              Alaska's OCS is estimated to hold approximately
  7    27 billion barrels of oil and 132 trillion cubic feet of
  8    natural gas.  Developing Alaska's vast OCS resources is
  9    essential to any effort to reduce the nation's dependence
 10    on foreign sources of oil and is vital to stemming the
 11    decline of throughput in the TransAlaska Pipeline, a
 12    critical national infrastructure that will face
 13    operational challenges without additional supply.
 14              We appreciate the opportunity to provide
 15    testimony tonight on the Supplemental Draft EIS on the
 16    effects of oil and gas activities in the Arctic Ocean
 17    prepared by the National Marine Fisheries Service.
 18    Unfortunately, due to the expedited sceduling of this
 19    public hearing just two weeks after the release and start
 20    of the comment period for a 1,500-page document, our
 21    testimony tonight will be brief and generally address some
 22    of our initial concerns with the draft.  AOGA will,
 23    however, again provide detailed written comments before
 24    the close of the comment period.
 25              AOGA recommends that, in the future, NMFS
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  1    schedule public hearings on agency proposals at a time
  2    that gives the public a meaningful opportunity to review
  3    the proposal and provide informed testimony.
  4              AOGA appreciates the underlying desire of NMFS
  5    to engage in a thoughtful impact analysis and undertake
  6    this supplemental analysis.  While NMFS has generally
  7    identified portions of the DEIS where substantive changes
  8    have been made, AOGA's members are concerned that the
  9    Supplemental Draft EIS overlooks and fails to adequately
 10    address the previous critical comments of AOGA and other
 11    stakeholders.  Unfortunately, NMFS has not identified with
 12    specificity the changes made in the draft and is not
 13    providing responses to the previous comments until after
 14    the final EIS is published.
 15              That said, it is evident from a cursory review
 16    that the fundamental problems with the earlier draft have
 17    not been repaired.  The draft still lacks context for the
 18    decisions and activities it purports to analyze and
 19    remains untethered from any specific proposed action,
 20    including the issuance of incidental take authorizations
 21    under the Marine Mammal Protection Act and the impact of
 22    acoustic criteria thresholds yet to be determined.
 23              The Supplemental Draft EIS evaluates entirely
 24    speculative future actions, none of which are currently
 25    proposed federal actions, as NEPA requires for
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  1    nonprogrammatic documents.  In the Supplemental Draft,
  2    NMFS has also greatly expanded the applicability of the
  3    statement from the five-year time frame of activity
  4    analyzed in the draft from 2012 to 2017 to now seemingly
  5    cover oil and gas exploration activities in the Beaufort
  6    and Chukchi seats in perpuitity, further compounding the
  7    problems arising from the speculative nature of this
  8    draft.
  9              The impact analysis for the issuance of MMPA
 10    incidental take authorizations also remains fundamentally
 11    flawed.  For example, in the marine mammal section, all of
 12    the alternatives analyzed other than no action purport to
 13    have at least a minor impact on marine mammals, which is
 14    defined by NMFS as something greater than negligible.
 15    This is contrary to both, one, the longstanding record
 16    showing that oil and gas activities in the Arctic have had
 17    no more than a negligible impact on marine mammals and,
 18    two, the Marine Mammal Protection Act's negligible impact
 19    standard for incidental take authorizations.  Indeed,
 20    neither NMFS nor the U.S. Fish and Wildlife Service has
 21    ever prepared an EIS for incidental take authorizations in
 22    the Arctic, and such authorizations have been
 23    appropriately evaluated in judicially sustained
 24    environmental assessments.
 25              The scope of the draft also continues to include
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  1    impacts to marine mammal species under the jurisdiction of
  2    the U.S. Fish and Wildlife Service, including the polar
  3    bear and Pacific walrus, even though the Service has
  4    declined to participate in the preparation of this
  5    document.  NMFS' analysis for these issues is beyond their
  6    jurisdiction and unnecessarily duplicative of decisions
  7    and analyses that have been, are being, and will be
  8    performed by the U.S. Fish and Wildlife Service.
  9              Under Fish and Wildlife Service's current draft
 10    incidental take regulations for polar bears and Pacific
 11    walrus in the Chukchi Sea, the Service analyzed up to
 12    three simultaneous exploratory drilling operations.  NMFS'
 13    final biological opinion released last week regarding
 14    Arctic oil and gas leasing and exploration activities
 15    purports that the Bureau of Ocean Energy Management
 16    anticipates no more than two simultaneous drilling units
 17    in the Chukchi, while the Supplemental Draft EIS before us
 18    tonight analyzes up to four.  This is but one example of
 19    the inconsistencies and legal uncertainties that arise
 20    when duplicative and unnecessary agency analyses are
 21    undertaken.
 22              As indicated earlier, NMFS' analyses are also
 23    flawed and inconsistent with the longstanding record of
 24    oil and gas activities in the Arctic.  With current
 25    mitigation measures in place, oil and gas leasing,
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  1    exploration and development activities have had no known
  2    adverse impacts to marine mammal populations in the Arctic
  3    Ocean.
  4              As one example, the bowhead whale has been
  5    exposed to the full range of oil and gas activities in the
  6    Alaskan OCS since the 1960s.  The best available
  7    scientific information indicates to a high degree of
  8    reliability that routine oil and gas activity has no more
  9    than a negligible impact on the western Arctic bowhead
 10    stock, amounting to nothing more than very minor changes
 11    in migration paths and vocalization rates.  The stock has
 12    experienced robust growth for many decades while exposed
 13    to oil and gas activities, and the stock is healthy and
 14    resilient to any adverse environmental, subsistence, and
 15    anthropogenic effects.
 16              Notwithstanding this information and the
 17    unbroken record of well-supported negligible impact
 18    determinations made by NMFS for decades, the Supplemental
 19    Draft EIS inexplicably concludes the impact of oil and gas
 20    activities under all action alternatives is either
 21    moderate or moderate to major.  This finding is directly
 22    contradictory to four decades of data and scientific
 23    opinion, including NMFS' own determinations.
 24              AOGA's members also remain concerned about the
 25    Supplemental Draft EIS' apparently failure to clearly
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  1    separate protection of the subsistence hunt from the
  2    protection of the marine mammals, as well as its lack of
  3    reliance on traditional ecological knowledge.
  4              Finally, the Supplemental Draft EIS continues to
  5    include unreasonable and unsupported mitigation measures
  6    and alternatives.  For example, in Alternative 6, NMFS
  7    analyzes use of alternative technologies, quote, unquote,
  8    even though these technologies are uncertain and there is
  9    insufficient information upon which to conduct adequate
 10    NEPA analysis.  In fact, some of these technologies have
 11    not even been built or tested.  This alternative,
 12    therefore, does not meet the NEPA reasonableness standard.
 13    Other mitigation measures discussed in the supplemental
 14    draft are also unreasonable and inconsistent with the
 15    record of oil and gas activities and practice in the
 16    Arctic.
 17              AOGA will continue to be a longstanding
 18    supporter of the MMPA regulatory process as an effective
 19    means of balancing responsible oil and gas development
 20    with conservation of marine mammals in the Arctic.
 21    However, the purpose, need and scope of NMFS' analysis
 22    under this draft EIS are misaligned with the MMPA,
 23    conflicting and confusing, and duplicative of other NEPA
 24    analyses.  If there were ever a need to perform such a
 25    broad analysis of oil and gas activities in the OCS, the
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  1    only agency qualified to lead such an effort would be the
  2    Bureau of Ocean Energy Management, as the ability to
  3    authorize, proscribe or limit oil and gas activities are
  4    within BOEM's authority alone.  BOEM currently conducts
  5    this NEPA analysis pursuant to the four-stage process for
  6    the development of oil and gas activities under the OCS
  7    Lands Act.  AOGA remains firm in its position that this
  8    Supplemental Draft EIS is fundamentally flawed legally and
  9    factually and therefore urges NMFS to respectfully
 10    withdraw this Supplemental Draft EIS.
 11              Thank you for your time.
 12                    MR. MICHAEL HALLER:  Tom, you are on deck.
 13                    MR. ANDREW HARTSIG:  My name is Andrew
 14    Hartsig.  I am the Arctic Program Director for Ocean
 15    Conservancy, and we will submit more detailed comments,
 16    written comments for the record.  I think most of my major
 17    points have already been made by Eleanor and Verner, so
 18    I'll try and keep this short.  You mentioned that this
 19    document is intended to be a decision support tool.  And I
 20    fear that this analysis won't really serve that function
 21    very well.
 22              One of my concerns, for example, is the
 23    document's characterization of impacts is either
 24    negligible, minor, moderate or major.  And that doesn't
 25    really correspond to the MMPA standards.  So I fear that
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  1    without additional NEPA analysis on top of what you have
  2    already done here, this isn't going to be enough to
  3    support your findings when you make findings under the
  4    MMPA.
  5              In addition, I think that the EIS fails to
  6    analyze cumulative impacts in a meaningful way.  It hasn't
  7    incorporated the synergistic and additive impacts from
  8    things like increasing vessel traffic and climate change
  9    impacts, nor has it incorporated the type of impacts that
 10    you see in a geographic scope, for example, in the Bering
 11    Strait region -- and that's what Verner pointed out -- and
 12    Russia, so I would encourage you to incorporate a more
 13    meaningful cumulative impact analysis in the next
 14    go-around.
 15              And as others have said, this doesn't
 16    incorporate the new or forthcoming acoustic criteria that
 17    you are developing, and I think that could result in a
 18    significant understating of the potential harm to marine
 19    mammals.  So I think instead of listing more things, I'll
 20    just say that the direction that this is headed is not
 21    looking good, and I would encourage you to go back to the
 22    drawing board and come up with some new ideas.  And when
 23    you do, I would like to see the inclusion of a sound
 24    budget or a noise cap, like Eleanor talked about earlier,
 25    the inclusion of those new acoustic criteria.  And then
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  1    greater and more meaningful protection for biologically
  2    important areas similar to what Eleanor talked about
  3    earlier.  And then an analysis, like I said, of cumulative
  4    effects in a more rigorous and meaningful way.
  5              So I think I'll leave it at that and submit more
  6    detailed comments in written form later.  So thanks for
  7    the opportunity to comment.
  8                    MR. MICHAEL HALLER:  Thanks, Andrew.  Tom.
  9                    MR. TOM LAKOSH:  So we are going on the
 10    second round, too, huh?
 11                    MR. MICHAEL HALLER:  If we need to.
 12                    MR. TOM LAKOSH:  Good evening.  My name
 13    is Tom Lakosh.  I'm a resident of Anchorage.  And I find
 14    the DEIS and the Supplemental DEIS to be wholly
 15    inefficient, exhibiting dereliction of duty and gross
 16    negligence on behalf of the NMFS/NOAA staffs such that
 17    they should be subject to the False Claims Act if they try
 18    and pick up a paycheck.  There is an obviously gross
 19    avoidance of the question of oil spills and an inherently
 20    conflicted set of conclusions that should preclude all
 21    permitting activities by the Coast Guard, ADEC, BOEM and
 22    BSEE because of failure to even provide the minimum
 23    protections of law, much less the higher protections of
 24    law required by the Marine Protection -- Marine Mammal
 25    Protection Act and the Endangered Species Act.
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  1              The staff must have been in hibernation during
  2    this last drilling season, apparently, because they failed
  3    to take notice of the inability of the -- of Shell to
  4    control its ships and anchors, to control the position of
  5    its ships to impinging ice, or to control its ships and
  6    rigs in the severe Alaskan sea conditions where marine
  7    mammals were imminently threatened on all of those
  8    circumstances.  And there was no attempt to even require
  9    the federal agencies that permit those activities to bring
 10    them into minimal compliance with the Clean Water Act, OPA
 11    90 and the subsequent 2004 Coast Guard and Marine
 12    Transportation Act or the subsequent 2006 Act requiring
 13    satellite tracking of ships, which has yet to be
 14    implemented.
 15              Neither has the nontank vessels regulations of
 16    2004 Coast Guard Authorization Act been implemented,
 17    either.  Nor has the Coast Guard required permitting of
 18    the Aiviq and Nanuq Shell vessels which were designed to
 19    be used as bunkering tank vessels for the entire Shell
 20    fleet which were permitted under State tank vessel law but
 21    escaped all federal regulation whatsoever.  They were to
 22    be carrying fuel in bulk from Dutch Harbor to the North
 23    Slope, Chukchi and Beaufort Seas.  They did not receive a
 24    federal tank vessel permit and, when challenged with it,
 25    the Coast Guard claimed that they were anchor-handling
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  1    vessels.  They are clearly multipurpose vessels that were
  2    to be used as tank vessels, as towing vessels.
  3              And in the case of the -- of the new Salvage,
  4    Lightering and Firefighting Act would have been required
  5    to have an ability not only to tow the tank vessel Aiviq
  6    but its tow vessel the Kulluk at the same time because the
  7    Kulluk lost power, thus potentially grounding both vessels
  8    at once.
  9              And we have -- the Western Alaska captain of the
 10    port zone extends from Anchorage all the way to the
 11    Canadian border.  And it has a written policy to ignore
 12    implementation of OPA 90.  It's called the remote areas
 13    policy.  And I have a copy of it here, which I'll hand in.
 14    And this allows an arbitrary -- this is an arbitrary
 15    decision that allows less than OPA 90 requirements for
 16    tank vessels and nontank vessels.
 17              This is, in particular, the tank vessel edict
 18    where it allows use of an OSRO, an oil spill response
 19    organization, Chadux Alaska Corporation, which is only
 20    qualified in the waterways and canals to be used as an
 21    OSRO, for not only open ocean vessels like the Aiviq and
 22    the brand-new Nanuq, to -- as their responders where they
 23    have no open ocean capability whatsoever, they clearly
 24    have no ice capable capability, and they are allowed to
 25    respond in the Chukchi Sea as Shell's responder under the
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  1    State tank vessel permit.
  2              And it is absolutely incredible that NMFS would
  3    not be taking legal action against the Coast Guard where
  4    it is refusing to implement the minimum requirements of
  5    OPA 90 for all of these vessels and clearly for BOEM and
  6    BSEE where they still use an antiquated and irrelevant
  7    arbitrary methodology for determining oil spill response
  8    capability.
  9              The response to the Macondo spill firmly
 10    establishes without any doubt that the methodology used
 11    for determining oil spill response capability in the oil
 12    spill response plans has no relation whatsoever to their
 13    obligation under the law to OPA 90 and Clean Water Act, et
 14    cetera, to provide for effective spill mitigation where
 15    the estimated daily response capability was by more than a
 16    factor of 300 under the actual response capability.  A
 17    nearby well in the Mississippi Canyon showed maximum Gulf
 18    EDRC of 491,200 barrels, approximately.  They not only had
 19    that immediately available for response to the Macondo
 20    spill, but they brought in the President's report --
 21    Presidential Commission report on the oil spill stated
 22    they brought in 1.2 million barrels of EDRC into the
 23    region after the commencement of the spill.  They actually
 24    recovered only 1,800 barrels a day on average, showing a
 25    factor of minimally 273 times overestimation of the
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  1    response capability of the assets, but more like 6-, 700
  2    times the overestimation of the capability of the assets
  3    that were available.
  4              The law requires effective spill mitigation,
  5    recovery and removal, mechanical removal of the oil in
  6    addition to other types of dispersant application, if
  7    possible.  There has neither been an accurate assessment
  8    of a methodology that would reflect the realistic
  9    capability of those response assets in open water, but
 10    much less so in ice-covered waters where there is either
 11    fast or broken ice to further impede the effectiveness of
 12    the response assets.
 13              They -- there has been no attempt whatsoever to
 14    use the ASTM F1780 encounter rate analysis that NOAA uses
 15    in its spill tools.  There is a direct conflict between
 16    NOAA's methodology and the Coast Guard and BOEM and BSEE
 17    methodology for evaluating oil spill system effectiveness.
 18    On that basis alone, NOAA and NMFS should be attacking any
 19    permit issued to any vessel or any drilling operation in
 20    these areas where marine mammals must be protected against
 21    incidental take.  It is clearly not incidental take
 22    because it's no accident where there is a deliberate
 23    deception and misrepresentation of their ability to
 24    mitigate spills.  This is not accidental.
 25              Shell itself, Victoria Broje, one of the Shell
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  1    engineers who drew up the Shell Chukchi and Beaufort spill
  2    response plans, also participated in the ASTM F20
  3    committee that drew up the F1780-97 methodology for
  4    encounter rate analysis of spill response systems.  When
  5    questioned as to whether she used that in preparing those
  6    plans, the F1780 methodology that's also used in NOAA
  7    spill tools in preparing her contingency plan, she says,
  8    no, we are in compliance with applicable law, with the
  9    regulations.
 10              The regulations are meaningless.  They are in
 11    direct contradiction to the statutory intent to
 12    effectively mitigate and remove oil in specific quantities
 13    on a daily basis.  They are known to be fraudulently
 14    misrepresented in capability of those assets to perform to
 15    that level of oil -- mechanical oil spill removal, and
 16    both the regulators and the regulating industries
 17    participating in design of a more accurate analysis and
 18    methodology for evaluating oil spill response systems,
 19    they both refused to employ those methods in issuance of
 20    permits.  Matter of fact, they simply throw out the book
 21    entirely because they declare Alaska to be a remote area
 22    where the infrastructure is insufficient to support the
 23    full implementation of OPA 90 requirements.
 24              We are second.  We are deemed second-class
 25    citizens on a level of American Samoa and Guam.  We are
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  1    not being given our constitutional right to equal
  2    protection under the law.  And unless and until those
  3    minimum protections are afforded throughout the transient
  4    areas of all of those assets, where for Arctic oil and gas
  5    exploration must transit in order to conduct their
  6    activities, NMFS should attack each and every vessel
  7    permit that has been issued by the Coast Guard or the
  8    State for violation of the Marine Protection -- Marine
  9    Mammal Protection Act and for violation of the Endangered
 10    Species Act where, in fact, there are co-existence of the
 11    marine mammals, which are nearly all endangered at this
 12    point, or at least threatened, and those others,
 13    endangered species like speckled eiders and Aleutian
 14    albatross.  So that these permits should be suspended
 15    unless and until both private and public assets are up to
 16    the task of effectively mitigating spills in accordance
 17    with the law.
 18              Now, I might add, in addition to the blatant
 19    evasion of OPA 90 requirements, there is an additional
 20    question of the allowable use of dispersants.  Subsequent
 21    to the Exxon Valdez oil spill, the Auke Bay Laboratory had
 22    done many additional studies and many studies have been
 23    done since the Macondo spill, as well, that not only show
 24    that oil is toxic to anadramous species and marine species
 25    in the larval stage, but that when added with dispersants
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  1    are up to 50 times more toxic, and that there should be
  2    consideration of not only that cascading effect on marine
  3    and Arctic ecosystems from dispersion of the oil into
  4    the -- into the water column, but the effect of
  5    dispersants themselves.  And there should be specific
  6    prohibitions about dispersion of oil due to the -- the
  7    toxicity of the oil itself to larval stage fauna and to
  8    the toxic effects of the dispersants themselves.
  9              There is similarly no appropriate analysis to --
 10    of the harmful affects to marine species from in situ
 11    burning that is also mentioned in the oil spill response
 12    plans.  The report inappropriately says that there will be
 13    minimal impact to air quality, but notes that there is a
 14    substantial effect from black carbon, but fails to
 15    associate that effect with oil spill in situ burning.
 16    Video that I've seen of in situ burns clearly shows to me
 17    that under inversion conditions, that these plumes of soot
 18    are likely to be deposited over long areas of the ice
 19    surface, causing more impact to the marine mammals that
 20    cross that ice than it would have been left in the limited
 21    area in leads that would be -- you know, represent a much
 22    lower probability of encountering a marine animal, a
 23    marine mammal in that area.  Once you put it in a cloud
 24    and disperse that soot over miles and miles, you create a
 25    fence of soot across the ice that every marine mammal for
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  1    miles and miles and miles is going to roll its fur in.
  2              There has been no analysis of the soot deposits
  3    from in situ burning where it's an essential part of the
  4    oil spill response plans.  It must -- oil -- oil
  5    exploration must be prohibited unless and until an
  6    effective means of oil spill mitigation can be deployed
  7    and that does not adversely affect marine mammals.  There
  8    is no mitigation measures offered by NMFS, despite the
  9    fact that major impacts from a very large oil spill are
 10    clearly understood to be the case.  That's why I'm saying
 11    there is -- there is -- there is no attempt to employ new
 12    technology that has been developed in northern Europe for
 13    effective recovery and separation of oil and ice in -- in
 14    our waters.
 15              In fact, in 2003 I suggested a specific set of
 16    oil and ice recovery methodology showing the design
 17    prepared by a naval architect in cooperation with me to a
 18    panel of experts in an Arctic oil spill conference.  It
 19    was deemed to be so advanced as to not require research
 20    and development, just a little engineering with the oil
 21    companies.  When I went to BP, who was developing
 22    Northstar at the time, I said, well, okay, how many do you
 23    want.  And I was told, oh, we don't want any because the
 24    State gives us a waiver of the response plan standard if
 25    we have more than ten percent of ice in the water -- if
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  1    the oil surface is covered by more than ten percent of
  2    ice.  So essentially both the State and federal government
  3    have provided an exemption from oil spill standards,
  4    recovery standards on the premise that there is no ability
  5    to mitigate in ice -- in either solid or broken ice
  6    conditions.
  7              That means that where there is no ability to
  8    mitigate, you must seek prohibition of those activities
  9    that are essentially a major impact to the marine mammal
 10    population and subsistence way of life as prohibited by
 11    ANILCA and ANCSA.  You must understand it is a federal
 12    agreement to protect the subsistence rights of Alaska
 13    Natives, that failure to do so threatens the Alaska
 14    pipeline right-of-way, the TAPS right-of-way.  That can be
 15    rescinded for failure to protect, and all of those Native
 16    claims can be reversed and we are back to square one if
 17    you don't protect their subsistence way of life.
 18              And it's clear that there is no attempt to
 19    mitigate a very large oil spill.  There is no
 20    capabilities.  There is no interest because the federal
 21    and State governments both have a conflict of interest
 22    here where they feel that production of the oil is more
 23    than protection of the superior public purpose
 24    establishing State and federal law of subsistence.
 25              You have clear findings of a major impact, no
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  1    attempt to mitigate whatsoever, and there is no attempt to
  2    even require the minimum OPA 90 requirements, much less
  3    the enhanced and effect -- enhanced capability and
  4    effective removal of oil before it can adversely impact
  5    these marine mammals.  I might say that there needs to be
  6    quite a bit further analysis on how these species would be
  7    impacted, meaning by direct contact, direct ingestion or
  8    indirect ingestion and long-term incorporation of
  9    hydrocarbons in the fatty tissues of marine mammals and/or
 10    on their fur.  There is really very little analysis of how
 11    these animals will be impacted.
 12              And I might say that, you know, even in situ
 13    burning that will deposit, you know, sending residue of
 14    the burn on the sea floor might well impact marine
 15    walruses and other animals that forage on the ocean floor
 16    by incorporation of those hydrocarbons in their fatty
 17    tissues.  That type of tainting of subsistence resources
 18    has prevented many of the tribal interests in the Prince
 19    William Sound area from ever reusing those intertidal
 20    resources and fisheries resources that were abundantly
 21    used before the Exxon Valdez spill.  If you have long-term
 22    incorporation of hydrocarbons into the fatty tissues of
 23    these animals, their subsistence uses is adversely
 24    impacted and NMFS must prevent the oil spills from
 25    happening in the first place, particularly where it is
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  1    commonly agreed that they cannot be mitigated to any
  2    substantial effect, particularly under continuous ice --
  3    surface ice or in broken ice.
  4              And it must be noted that there is no ability to
  5    detect oil under vast ice.  There has been no -- they
  6    can't even find it, much less recover it.  And if oil
  7    exploration -- if a blowout occurs prior to either in the
  8    summer season or just prior to freeze-up in the summer
  9    season where there can be, as exhibited this last summer,
 10    incursion of large ice sheets at any time, then there is
 11    no ability to timely remove the oil from below continuous
 12    ice -- continuous surface ice because there is no
 13    methodology nor equipment available to detect that oil
 14    under that ice.
 15              The methodology for detecting oil under the ice
 16    is bringing out an ice auger and randomly drill holes,
 17    which has very little coverage, is clearly ineffective, it
 18    could take months to cover a small area, and by then it
 19    could remigrate during the summer.  Or during the winter
 20    it could freeze into ice lenses where it becomes too
 21    viscous to remove.  There is no methodology suggested
 22    whatsoever for removing viscous oil that is no longer
 23    capable of being pumped.  When you stick -- the stuff
 24    turns into essentially asphalt in the wintertime after
 25    about two and a half to three days.  You stick a pump in
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  1    that and all that happens is you create a vacuum or a hole
  2    in the asphalt.  There is no -- there is -- they suggest
  3    that they are going to leave it till springtime, but then
  4    in that case any animals that come into leads in the
  5    interim or -- will be polluted, they have no ability to
  6    accurately track it, and they have no better method for
  7    recovering it during breakup.
  8              There is absolutely no sound methodology for
  9    meeting OPA 90 requirements to effectively mitigate oil
 10    spills with mechanical means.  And we found out from Auke
 11    Bay Laboratory tests and from subsequent tests after the
 12    Macondo spill that much smaller quantities of oil in the
 13    water column caused detrimental effects and survival
 14    effects for larval species and that dispersants are much
 15    more toxic, particularly in combination with oil.  There
 16    are no sound methodologies for mitigating these threats to
 17    marine mammals.  You must prohibit this deliberate and bad
 18    faith attempt to exploit resources at the expense of
 19    subsistence rights and marine mammal protection.
 20              It is clearly not the scientific methodology
 21    that NOAA would employ in assessing oil spill response
 22    capability.  Those methodologies, the minimum protections
 23    of law, must be employed when assessing the permits that
 24    have been issued for not only the drill rigs, but all of
 25    the other vessels that are presently being deployed
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  1    throughout Alaskan waters in violation of the law with no
  2    ability to protect those resources, the marine mammals or
  3    the endangered species.
  4              I might note that the federal government, as I
  5    mentioned, would not regulate the tank vessels Aiviq or
  6    Nanuq under law, which would be required.  But it is also
  7    of interest to note that, even though the nontank vessel
  8    regulations have not come into effect, the Kulluk would
  9    not have been regulated even though it carries more
 10    petroleum products on board that would require salvage,
 11    lightering and firefighting capability if it was
 12    self-propelling.  But because the Kulluk is not
 13    self-propelled, all those petrochemical threats to our
 14    environment fall solely upon the Coast Guard to mitigate
 15    because they are not required to be privately mitigated by
 16    Shell or whoever the hell is operating those rigs and
 17    vessels.
 18              That means that the Coast Guard must have the
 19    assets pre -- contracted with prior contracting
 20    immediately available to respond should -- should had the
 21    fuel tanks on the Kulluk been breached.  Well, in your
 22    report, you state that there are a unified plan and
 23    subarea plans that detail the methodology for responding
 24    to spills throughout the Alaskan marine environment.
 25              Well, what you -- what you materially omitted
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  1    from that analysis is that each of those subarea plans has
  2    a phrase in it which states that none of the assets may be
  3    available, and it is not implied that any of these assets
  4    will actually respond to any spill in these areas.  None
  5    of the assets which they so boldly list are under the
  6    contract by the Coast Guard.  They may not be there.  They
  7    may not be available for response at all.  These are just
  8    ghost plans.  There are no contracted assets, despite the
  9    fact that the Coast Guard actually used Oil Spill
 10    Liability Trust Fund assets to plan for the oil spills and
 11    to buy equipment to put on their buoy tankers.  They have
 12    oil spill response assets, none of which are in any of the
 13    subarea plans.
 14              So in fact, the Coast Guard has no firm plans to
 15    respond to any oil spill from any of these assets which
 16    are not regulated because they have been given exemption
 17    as a nonpropelled vessel or as an anchor-handling tug or
 18    as an oil spill response vessel when they all, you know,
 19    are employed as seismic vessels, tank vessels, towing
 20    vessels, essentially, which would otherwise be regulated
 21    under law.  So neither the State nor the federal
 22    government has the ability to say that they will employ
 23    any specific asset to mitigate any spill.  And it is their
 24    standard, their own standard to require private entities,
 25    when they are regulated, to firmly contract assets that
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  1    are capable of timely deploying the appropriate technology
  2    for mechanical recovery of oil spills in the marine
  3    environment.
  4              But again, like I said previously, those assets,
  5    those regulations have been violated themselves.  When the
  6    State of Alaska allowed Chadux to be the primary response
  7    action contractor for the Aiviq and the Nanuq, they
  8    neglected to require Chadux to have any ocean capable oil
  9    spill response equipment or vessels to deploy them in the
 10    open ocean environment, nor potentially in an ice-laden
 11    environment where they may -- where, as we saw this
 12    summer, they may be subject to incursions of ice even
 13    during the open water -- quote, unquote, open water
 14    drilling season.
 15              So what we have is a total breakdown of the
 16    regulatory system that doesn't require the minimum OPA 90
 17    requirements, much less the higher standard that must be
 18    applied to protect marine mammals and endangered species.
 19    I don't see how there could be an impact statement that
 20    doesn't cite these deficiencies, unless somebody has been
 21    in a coma.
 22              There is clearly a blatant lack of regulatory
 23    oversight, no specific methodology for assuring
 24    compliance, if the -- if the standards were applied.  And
 25    we go on here year after year with promises of mitigation
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  1    that we know will not work, that BOEM had to stop the
  2    drilling into hydrocarbon-bearing strata because of the
  3    lack of the containment dome that was supposed to be
  4    available on the oil spill response barge.  But what BOEM
  5    hasn't explained is how that oil containment dome would
  6    have been able to maintain position with the incursion of
  7    that huge ice pan that impacted the drill sites this
  8    summer.
  9              There has been no study on whether the single
 10    available, immediately available icebreaker could cut the
 11    ice to maintain that cap.  That ice would shift.
 12    Theoretically, if it only moved -- was possible for the
 13    ice pan to move in one direction, it could maintain a
 14    position, you know, upstream of that barge, but that's not
 15    the case.  We all know ice shifts sideways with the tide
 16    and with the wind.  So there is no way that they could
 17    maintain a position of that ice cap during the summer,
 18    much less once the winter freeze-up occurs.
 19              And unless there is a sound long-term
 20    methodology for timely recovery of oil spills that
 21    clearly -- that this study clearly shows would have a
 22    major impact, NMFS cannot allow BOEM, BSEE or the Coast
 23    Guard to permit any of these activities on -- in the
 24    Arctic environment.
 25              Thanks for your patience.  Any questions?
00055
  1                    MR. MICHAEL HALLER:  We are going to take
  2    a five- to eight-minute nature break here for a few
  3    moments.  So we will go off the record right now.  If some
  4    of you would like to offer some testimony after that short
  5    break, we will be available.  So we are officially off
  6    record.
  7               (A break was taken.)
  8                    MR. MICHAEL HALLER:  Okay.  Ladies and
  9    gentlemen, we will go to an open floor now.  Are there any
 10    among you who would like to step forward and offer any
 11    comments?  All right.
 12                    MR. TOM LAKOSH:  How about questions and
 13    answers?
 14                    MR. MICHAEL HALLER:  Up to you, Madam
 15    Chair.  Do you want to respond or not?
 16                    MS. JOLIE HARRISON:  I'll be glad to have
 17    a short off-line conversation with you, but I think this
 18    was envisioned that this was collecting input.
 19                    MR. TOM LAKOSH:  Why don't you open it up
 20    to questions for the general audience?
 21                    MS. JOLIE HARRISON:  Well, we opened it up
 22    for public input.
 23                    MR. TOM LAKOSH:  Comments, not questions.
 24                    MR. MICHAEL HALLER:  Well, all right.
 25    Well, we are going to declare it closed officially for the
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  1    record.  If you want to stay for informal conversation,
  2    exchanges, we will be happy to entertain those.  Thank you
  3    very much for coming out tonight.  We appreciate your time
  4    and your effort.
  5              And please, if you have comments for your
  6    organizations or other people who might otherwise have
  7    been here that you may know of that would like to offer,
  8    the comment period goes, again, through June 27, 2013.  So
  9    there are several ways to do it.  And there is information
 10    up there.  If you want to take some of those fliers to
 11    take back to some of those folks you may know of, please
 12    do so.
 13              Thanks so much.  Good evening.
 14               (Proceedings adjourned at 8:40 p.m.)
 15
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 21
 22
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 24
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 1                    P-R-O-C-E-E-D-I-N-G-S
 2                  MR. MICHAEL HALLER: Good evening, ladies
 3  and gentlemen.  And welcome to our EIS public hearing
 4  tonight.  And my name is Michael Haller.  I am here on
 5  behalf of Bureau of Ocean Energy Management.  The young
 6  man that greeted you by the door is Scott Blackburn, one
 7  of my colleagues from BOEM.  And on our stage is our
 8  senior federal official here tonight for the hearing, and
 9  that is Jolie Harrison.  We welcome each of you.  And
10  there will be an opportunity for any of you who would like
11  to speak to do that tonight to offer testimony in a few
12  moments, but as we begin, Jolie will take the opportunity
13  to sort of set the stage and provide some background for
14  you and a little bit of focus for our discussion tonight.
15            I would ask -- I don't know if it's a Muni rule,
16  but I did notice that these should be in the stun position
17  or the off.  Take your pick.  Or in the giggle, whatever
18  works for you.  But anyway, there is that.  So there is
19  your fair warning.
20            Now, if you come up to speak in just a little
21  bit, I'll tell you now, and then you will be reminded
22  again, that we do have a clerk here tonight who is
23  recording everything for us.  And so if you would be kind
24  enough to make sure that you introduce yourself clearly
25  and spell your name and speak in your normal tone, but
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 1  understand that she's trying to record it, so she may
 2  interrupt you simply to clarify if she is not hearing it
 3  clearly enough.  So thank you very much.
 4            This is the third in three of these hearings
 5  this week.  We began the week on Monday at Kotzebue and
 6  last night in Barrow, and so we are pleased to be here
 7  this evening with you tonight.  And with that, I will turn
 8  it over to Jolie.
 9                  MS. JOLIE HARRISON: Thanks, Michael.
10  Good evening.  So my name is Jolie Harrison, and I work in
11  the Office of Protected Resources in the National Marine
12  Fisheries Service.  And I actually lead a small group of
13  people who are responsible for implementing the Marine
14  Mammal Protection Act.  These are the guys that work with
15  the permits that will end up being considered for these
16  oil and gas activities.
17            So thank you Michael and Scott and Jim and other
18  folks who are here from the Bureau of Ocean Energy
19  Management.  National Marine Fisheries Service is actually
20  the lead agency on this Supplemental Draft Environmental
21  Impact Statement, which is what we will be talking about
22  tonight.  But my cohorts from Bureau of Ocean Energy
23  Management are a cooperating agency on that document, as
24  are the North Slope Borough.  So thanks to them for coming
25  to the meetings this week and helping out.
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 1            I'm just mentioning who is -- there is my name
 2  and the program I work in.  And those are the folks that
 3  have worked with us before.  You probably recognize
 4  Candace Nachman who worked very hard on this document, as
 5  well as Mike Payne who heads the division that we're in.
 6            So just really quickly, these are the topics
 7  that we are going to touch on tonight.  We are going to go
 8  over what the proposed action is for this document.  We
 9  are going to talk about the National Environmental Policy
10  Act process.  We are going to talk about the activities
11  that are covered by this document, the changes from the
12  2011 draft EIS, the project alternatives, and the next
13  steps and, of course, public comments.
14            Okay.  So what is the proposed action that we
15  are talking about on this document?  So you guys know, of
16  course, that oil and gas companies are very interested in
17  exploring the Beaufort and Chukchi Seas for energy
18  resources.  And there is sort of two government actions
19  that this document is focusing on.
20            The first one, when folks are going to do
21  activities that might have adverse impacts on marine
22  mammals, if they wanted to avoid violating the Marine
23  Mammal Protection Act, they need to get an authorization
24  from the National Marine Fisheries Service.  So that's the
25  first thing we're talking about.  And in order for us to
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 1  be able to issue such an authorization, we have to make
 2  two key findings.  And one of those is that any impact on
 3  marine mammals will not have more than a negligible impact
 4  on those marine mammal stocks and species.  So that's one
 5  key finding.
 6            Another one is any adverse impact on the
 7  availability of those marine mammals for subsistence uses
 8  will be mitigated.  So those are sort of two key findings
 9  that we have to make in order to be able to issue that
10  authorization.  So that's one of the actions that we are
11  talking about.
12            The other one is, if the companies are going to
13  invest in these activities, they may need to get different
14  permits.  Some of those permits are also covered by this
15  document:  Seismic surveys, shallow hazards surveys,
16  ancillary permits, those sort of things.  But also again,
17  the Bureau of Ocean Energy Management needs to be able to
18  make certain determinations before they can issue those
19  permits, and they need to make sure that any activities --
20  that any information collected is done so in a technically
21  safe way, environmentally sound way that doesn't cause
22  harm to the marine, coastal or human environment.
23            So those are the sort of two government actions
24  that this Environmental Impact Statement is talking about.
25            So the other thing I want to go over really
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 1  quickly is what is -- why is this EIS important and what
 2  is it about.  So I mentioned just a minute ago the
 3  National Environmental Policy Act requires that when
 4  government agencies are going to take action such as
 5  issuing permits or authorizations like I just mentioned,
 6  that they evaluate the effects of those actions on the
 7  human environment.  And in addition to that, they have to
 8  explore a range of reasonable alternatives.  They can't
 9  just say they are going to do this one thing.  They have
10  to look at some different ways of doing it.  And then they
11  have to share that evaluation with the public and get
12  input where they can.  So that's what we are doing here.
13            And so what this document does is the, again,
14  National Marine Fisheries Service, with help from the
15  Bureau of Ocean Energy Management and North Slope Borough,


16  using marine science and traditional knowledge, have
17  developed this document.  And I'm going to just hit on
18  what the key pieces of it are.
19            So this document does not focus on any very
20  particular activities.  For example, it doesn't say Shell
21  is doing this thing in this year or BP is doing this thing
22  in this other year.  It looks at a broad reasonable range
23  of exploration activities like drilling and seismic and
24  those sorts of things that could occur offshore and looks
25  at those activities happening together within the year and
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 1  across multiple years and tries to evaluate the impact on
 2  different species.  It also looks at cumulative impacts,
 3  meaning the impacts of the activities that our agencies
 4  will be permitting, but also in combination with other
 5  activities that are going on in the region.
 6            It also looks to identify and analyze mitigation
 7  measures that can be used to minimize impacts either to
 8  marine mammals or subsistence uses of those marine
 9  mammals.  And last, it also tries to think about more
10  effective ways to monitor the effects of these oil and gas
11  activities on marine mammals and subsistence uses.
12            So what we end up with is a document that kind
13  of has two key purposes.  And one of them is, very simply,
14  helping both those agencies comply with the National
15  Environmental Policy Act, but the other one is it's
16  intended and should serve as a really important decision
17  support tool.  So this document does not say the
18  government or the oil and gas companies are doing any
19  particular thing.  What it does is evaluate different
20  levels of activity, different mitigation measures in
21  preparation and serving as a good tool for in the future
22  when National Marine Fisheries Service and Bureau of Ocean
23  Energy Management are going to issue or not issue those
24  permits.  So we are supposed to be able to look at this
25  document, and it will serve as help for us in making these
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 1  future decisions about permit issuance.
 2            So this is just a quick map of the area that the
 3  document covers.
 4            So I mentioned some of these folks just a minute
 5  ago, but just to reiterate, the National Marine Fisheries
 6  Service is the lead agency on this EIS, with both the
 7  Bureau of Ocean Energy Management and the North Slope
 8  Borough serving as cooperating agencies.  We also worked
 9  closely with the Environmental Protection Agency, and then
10  the Alaska Eskimo Whaling Commission through co-management


11  agreements has been closely involved, as well.
12            Also this is the third public scoping period
13  that we've had; the first one when we noticed the fact
14  that we were planning to do this EIS, and then actually
15  the first draft of this EIS, as well.  We also meet with
16  tribal governments through government-to-government
17  consultation.  We actually have fairly regular
18  interactions with a lot of folks through our Open Water
19  meetings that we have in Alaska.  So there are a lot of
20  ways that we receive input on this document, both in its
21  development as we moved along and in revising it.
22            So just to put them out there, these are the
23  sort of topics that folks have raised or have been
24  concerns for people when we have asked them to provide
25  input into the document.  And I'll just go through them
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 1  really quickly.  So obviously impacts to marine mammals
 2  and habitats, risks of oil spills, effects of climate
 3  change, protection of subsistence resources in the Inupiat
 4  culture, availability of adequate information to help
 5  support those decisions, monitoring requirements,
 6  mitigation measures, and then some process-related things
 7  involving the National Environmental Policy Act itself.
 8  But obviously whatever comments we receive we try to
 9  address as well as we can.
10            So one thing that folks may be used to is
11  usually there is one -- more often than not there is one
12  draft of an Environmental Impact Statement.  And this is
13  actually the second draft, so it's a supplemental draft.
14  The first one came out in December of 2011.
15            And the reason that one of -- probably the
16  primary reason that we are doing this is so we evaluated
17  different levels of activity, and one of the big comments
18  that we have heard from the industry is, you know, gosh, I
19  don't think that the alternatives have actually covered
20  the amount of drilling that we may request.  So National
21  Marine Fisheries Service and Bureau of Ocean Energy
22  Management, when faced with the likelihood that we may be
23  asked to permit a higher level of activities, we need to
24  make sure that we have actually evaluated that so that we
25  are prepared for that decision.
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 1            So therefore, we needed to add an alternative
 2  that looked at a higher level of drilling so that we would
 3  evaluate it in advance and be prepared to deal with that
 4  if, in fact, that happened.  So that's sort of one of the
 5  major changes.  We have added this alternative with
 6  increased drilling.
 7            Some of the other changes are, for example, we
 8  have proposed time/area closures, which are areas that are
 9  intended in which you would limit or restrict activity to
10  reduce impacts to marine mammals or subsistence uses.  And
11  we had a list of those areas that we had evaluated in the
12  first EIS.  And since then, based on some traditional
13  knowledge input and actually science, we actually added
14  some areas and removed one area from consideration.  So
15  that's been updated a little bit.
16            Also as always, one of the biggest groups of
17  input that we get is through our baseline information.
18  And that's where you get people saying, I think you missed
19  this article about such and such, or we have been out
20  hunting and we have seen this and that, and you need to
21  make reference to that in the document.  So our baseline
22  information has been updated accordingly.
23            Also, our mitigation measure analysis, we got a
24  lot of good information from people about how to flesh
25  that out, and we actually also reformatted it in a way
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 1  that should make it easier for folks to follow, sort of
 2  really carefully looking at the facts where we look at how
 3  is this supposed to reduce effects, how effective is it
 4  likely to be based on information about previous
 5  implementation, and things like that.
 6            And then last in our impact analysis section, we
 7  have impact criteria in our different sections and we
 8  updated some of those so that they're better aligned with
 9  some of the biological information that we have.  And we
10  also added some new pieces related to acoustic impacts.
11            So those are sort of the primary areas that we
12  have updated.  And for people that have, you know, spent a
13  lot of time reviewing the first draft -- and we recognize
14  it's a long document -- if you go to our website, there is
15  a handout that you can click on that sort of explicitly
16  refers to the sections that have the biggest changes, and
17  that could be helpful for someone who is looking at this
18  pretty closely and is familiar with the first draft.
19            Okay.  I'm going to go over the alternatives.
20  People may be familiar with these.  So the first
21  alternative is the same as it was in the first draft of
22  the EIS.  The National Environmental Policy Act requires a
23  No-Action Alternative, so what this alternative
24  contemplates is if neither agency were to issue permits,
25  that's what Alternative 1 is.
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 1            The second three alternatives all analyze
 2  different levels of activity.  2 and 3 are the same as 2
 3  and 3 were in the first EIS, and 4 is the new one.  So
 4  Alternative 2 contemplates the lowest level of activity in
 5  the document.  And it's the level that would encompass,
 6  for example, the level of activity that has been occurring
 7  over the last six, seven, eight years.  Just really
 8  quickly, in the Beaufort Sea, for example, up to four
 9  seismic surveys and one drilling program.
10            I mean, there are a lot of other activities.  It
11  mentions down in the bottom icebreaking activities are
12  included, but I'm touching on activities that we have
13  highlighted as the ones with a high level of impact.  So
14  again, Alternative 2 in the Beaufort Sea would be up to
15  four seismic surveys and one drilling program.  The
16  Chukchi Sea, up to three seismic surveys and one drilling
17  program.
18            Alternative 3 is the higher level of activity.
19  Again, it's the same as the first EIS in the Beaufort, up
20  to six seismic surveys and two drilling programs, and in
21  the Chukchi up to five seismic surveys and two drilling
22  programs.
23            Alternative 4 is the new alternative that we
24  have added, and it is the same as Alternative 3, but with
25  two additional drilling programs added in each the Chukchi
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 1  and Beaufort Seas.
 2            So Alternative 5 is the same as 4 was in the
 3  first EIS, and it contemplates those levels of activity,
 4  but assuming that the time/area closures that we have
 5  evaluated in all of the alternatives would be required in
 6  that alternative.  If either agency were to adopt that,
 7  those time/area closures would all be required.
 8            And last, Alternative 6 looks at different
 9  technologies that could be used for putting less sound
10  into the water.  So for example, types of technologies
11  that could be used in certain circumstances in place of
12  seismic air guns or types of technologies that could be
13  used in conjunction with air guns to make them quieter.
14  And it looks at the status of those technologies, where
15  they are in the development process and the potential for
16  using them in different situations in the future.
17            So that's sort of an overview of the
18  alternatives that are looked at.  And in the EIS for each
19  of the alternatives -- and I've just put an example up
20  here.  For each of the alternatives we include maps.  This
21  is a conceptual example of Alternative 4, I believe.  And
22  what we do with those maps is sort of outline some of the
23  things that folks might want to look at.  It's not the
24  very maximum amount of activity allowed under these
25  alternatives, but it's close to it, so to give you sort of
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 1  an illustration of kind of the spatial scope that we are
 2  talking about.
 3            And so I don't have a pointer, but I'll just
 4  sort of list some of the things that are shown in this
 5  map.  So we have got the lease blocks, and those are the
 6  little rectangles up there.  We have got dots that
 7  illustrate different seismic surveys.  So those long green
 8  lines, for example, are track lines of the 3D seismic
 9  surveys, and the dots along it represent the boat.  And
10  the circles that you see around there, for people who are
11  used to looking at documents that assess acoustic impacts,
12  those are the isopleths that are associated with
13  particular effects of marine mammal takes, for example.
14  So what those show, all the red circles around that
15  triangle there show the distance at which an animal would
16  expect to be taken.  This is a regulatory trigger under
17  the Marine Mammal Protection Act.
18                  MR. TOM LAKOSH: Could you please speak
19  up?
20                  MS. JOLIE HARRISON: Sure, sure.  Sorry
21  about that.  So what I just said, in case you didn't hear
22  that, is that the circles around the dots -- so the dots,
23  I'll say again, there are some up there that represent
24  seismic surveys.  The smaller blue ones represent drilling
25  platforms, and the dots around them show support vessels.
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 1  But the circles -- the circles around those dots represent
 2  the distances at which from acoustic impacts animals -- it
 3  might be expected there to be an adverse behavioral
 4  response, that sort of thing.
 5            Also on this map there is the purple lines
 6  depicting the three-mile line along the shore.  Also on
 7  these maps are some of the time/area closures for marine
 8  mammals or subsistence areas.  For example, in the upper
 9  left-hand corner there is Barrow Canyon.  Also they're a
10  little harder to see, but Kaktovik and Cross Island have
11  an area associated with them, as well.
12            I think that's about it.  So we have these maps
13  each for the Beaufort and Chukchi Sea for each of the
14  alternatives.  We have those examples.  Again, I think the
15  goal here is to provide some spatial scope.  We also
16  did -- this is meant to sort of give an sense of temporal
17  scope for each of the activities, sort of mapping out
18  across months sort of the number of activities that might
19  be going on at that same time in different time periods.
20  So those sorts of maps are included for each of the
21  alternatives for you to review.
22            So one thing I just wanted to make clear -- and
23  I alluded to this a minute ago -- is the analysis of
24  mitigation measures in the EIS is set up so we have sort
25  of two categories of mitigation measures.  We have
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 1  standard mitigation measures.  And within an alternative,
 2  if a measure is a standard measure, that means if you were
 3  to adopt that alternative, it would -- that measure would
 4  be required in every authorization permit that was issued.
 5  Additional measures are those that are -- can be
 6  considered, and down the line -- they are evaluated in
 7  this EIS, but down the line when the Marine Mammal
 8  Protection Act permit or BOEM permit is issued, that
 9  decision whether to include those would be made at that
10  time.  So that's what it means to be an additional
11  measure.
12            Now, both standard and additional measures are
13  analyzed in the context -- so we look at how are these
14  measures supposed to and to what degree are these measures
15  expected to reduce impacts to marine mammals or
16  subsistence uses.  And we look at how effective are they
17  expected to be based on information we have from previous
18  implementation, that sort of thing, and how practicable or
19  impracticable are they to implement for the applicants.
20  And we do that sort of evaluation on all of the measures.
21            And then, for example, some of the additional
22  measures could become standard based on the evaluation
23  that's done in this EIS.  In the final EIS they could
24  become standard.  They could also -- through this
25  evaluation it could be that they were expected not to work
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 1  and were not included at all, or they could be, again,
 2  kept as additional measures that might be used in certain
 3  circumstances in the future when the permit is issued.  So
 4  that's how we have evaluated those mitigation measures.
 5            And this is showing -- it says why are
 6  mitigation measures important, and it's also just to sort
 7  of outline the types of measures that are considered
 8  broadly.  And so one of them is near source acoustic
 9  exposures.  And they are measures such as shutdown
10  measures, those sorts of things, but are mostly intended
11  to alleviate the likelihood of an injury, so they are
12  those sorts of mitigation measures.
13            There are also ones that are meant to reduce
14  either the severity or number of behavioral harassment
15  type of effects.  So, for example, time/area closures, if
16  there were an area that were known to be really dense,
17  obviously if you decrease activity in that area, it might
18  reduce the number of takes.  Or if there were thought to
19  be some sensitive life stage or important behavior going
20  on, or perhaps if you were to reduce activity in that
21  area, it might be expected to reduce the severity of
22  impact.  So those are -- those sorts of mitigations are
23  considered as well.
24            We also have some mitigations that are intended
25  to or have been proposed to lessen acoustic impacts to
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 1  marine mammals.  We have some related to discharges or to
 2  try to reduce the likelihood of a ship strike.
 3            And last we have to talk about mitigation
 4  measures that will help ensure that there are no
 5  unmitigable adverse effects to subsistence uses of marine
 6  mammals.  And again, time/area closures are one of the
 7  prime ones of those in several of the measures we propose,
 8  and/or the standards relate to making sure that there are
 9  no activities going on when there is a hunt that's going
10  to be occurring.  So those are the sorts of measures that
11  we have considered that are kind of broadly characterized
12  in the EIS.
13            So I already mentioned this briefly earlier, but
14  I do like to talk about how is the EIS going to be used.
15  And I did mention this a minute ago.  But, you know,
16  specifically it's -- it is a decision support tool.  So
17  when it's time for us to think about issuing the
18  individual permit applications that have come in, this
19  is -- we're supposed to be able to look back to this, and
20  it will help us figure out the best way to do that, both
21  in levels of activity that work within the statutes that
22  our agencies are trying to implement and also what
23  mitigations are appropriate to make sure that we reach the
24  findings that we need to.
25            And then, as I mentioned, of course, it is
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 1  intended to be the document that helps National Marine
 2  Fisheries Service be in compliance with the National
 3  Environmental Policy Act.  And the same thing goes for the
 4  Bureau of Ocean Energy Management.  They use it to help
 5  them make decisions on issuing permits and how to do it
 6  and what mitigations to use and to help them comply with
 7  that statute, as well.
 8            And of course this is the most important part,
 9  which is where we say we need your help.  And I always try
10  to sort of target some of the specific things that can be
11  really helpful from folks.  And part of the reason for
12  coming up here to Alaska and talking both to operators and
13  people that do this for a living, as well as the people
14  that are around when it's happening is I think everyone
15  here has probably been exposed to examples of when things
16  have worked really well and examples when they haven't.
17  And those examples can be very helpful in doing this sort
18  of an analysis.  So we ask people for that sort of input.
19            Also, hopefully some people will have a chance
20  to review the document itself, and where you can say, wow,
21  you are missing some important information and provide it
22  to us or point out if we mischaracterized something or
23  there is a mistake, letting us know, that's obviously
24  really important.
25            And then one of the really substantive pieces is
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 1  if folks have recommendations specifically and would like
 2  us to evaluate some additional mitigation measures that
 3  might be able to help us reduce impacts either to marine
 4  mammals or subsistence uses, that's very helpful.  And
 5  then the other piece is we have, you know, monitoring that
 6  would be required.  And if people have good ideas about
 7  some types of monitoring that would really help us better
 8  understand these impacts, we always look for those.
 9            All right.  So this is just an overview.  And
10  here, unfortunately, is a table -- I wasn't able to change
11  the date, but this is the steps of this whole National
12  Environmental Policy Act process that we are talking about
13  here tonight.  And we are in this step that is highlighted
14  in red on there, which is, again, the second --
15  Supplemental Draft Environmental Impact Statement.  Here
16  it says that the comment period ends May 28th.  We have
17  actually extended that -- and I apologize for not changing
18  it here -- to June 27th.  So folks have until June 27th to
19  give us their comments or tonight will be your oral
20  comments.
21            And after this what we do when this comment
22  period ends is incorporate those comments as appropriate
23  and work through finishing out the document and making a
24  final document that hopefully we'll be able to wrap it up
25  in the beginning of next year.
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 1            I think Michael might -- I have a couple more
 2  slides, Michael, but I might give some different
 3  details -- we weren't sure many how many people there
 4  were, but I know we definitely had asked people to sign up
 5  if you would like to give comments.  In a moment Michael
 6  will perhaps propose a time limit.  And as we mentioned,
 7  Mary here is recordkeeper and getting a transcript of
 8  what's going on today, and we will have your verbatim
 9  comments for our records.  And if you have written
10  comments that you are perhaps speaking from, if you would
11  please give them to Mary, that would be really helpful.
12            Okay.  So again, we will be taking those oral
13  comments today, but obviously we also take written
14  comments.  And you can mail them to us.  You can also
15  leave comments at regulations.gov.  And there is a handout
16  on the table, I think, that has our National Marine
17  Fisheries Service website where you can go and find out
18  more about the Environmental Impact Statement and all of
19  this that is printed up here.
20            And that's it.  So mostly I just want to say
21  thanks so much for coming out and providing us some input
22  tonight.  We really appreciate it, and we have appreciated
23  it throughout the week at the other locations, as well.
24  If you don't have a chance tonight, please do send in
25  written comments.  The more information we have from folks


Page 23


 1  up here, I think the better the document will be.  So we
 2  appreciate your time.  Thanks so much.
 3                  MR. MICHAEL HALLER: Okay.  A little
 4  transition.  We have at least five of you who have
 5  indicated you would like to speak so far, so if we could,
 6  at least for the first round -- I'll put it that way -- if
 7  you could keep it to four or five minutes the first time
 8  up, and then if you have further comments, that way it
 9  will give everybody a chance to be heard at least once,
10  and then you can come back and add to it.  That would be
11  just fine.  And for those of you who haven't signed up, if
12  you are inspired to join, we certainly would like to
13  invite you to do that.
14            And we would ask that you come up.  And if you
15  have notes, you can put them there.  And as Jolie
16  indicated, if you have some prepared comments, we would
17  like to have Mary get a copy of those.  So what we are
18  doing, just to make sure it's all fair and everything, we
19  have this deluxe drawing bag made in Spenard, I'm sure.
20                  UNIDENTIFIED FEMALE SPEAKER: It looks
21  like a raffle, like we are going to get a prize or
22  something.
23                  MR. MICHAEL HALLER: It could.  And Tom,
24  it's your lucky day.  You get to be number one.
25                  MR. TOM LAKOSH: No, do everybody else.
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 1  I'll keep talking, so I'll wait for the second round.
 2                  MR. MICHAEL HALLER: Well, all right.  You
 3  are welcome.  All right.  Well, Eleanor.
 4                  MS. ELEANOR HUFFINES: Thank you.  My
 5  name is Eleanor Huffines, and I manage the Arctic programs
 6  of Pew Charitable Trust.  So it's still pretty formal for
 7  the few of those in the room.  But thank you so much for
 8  being here tonight.  I feel like it's a little bit of deja
 9  vu.  We've all been doing this a number of times for the
10  last, feels like, 15 or 20 years.
11            I think my first recommendation -- our science
12  team will review the document in detail and provide you
13  written comments.  So tonight I'm going to stick to some
14  pretty broad general themes.  And I'd just say that there
15  is a small level of frustration with the comments that
16  were given in the last draft where you don't really
17  respond to them in this draft, and they're still pretty
18  critical.  And we've heard them at the Open Water Meeting,
19  and so it will be good to reiterate them here again today.
20            And I think largely one of the biggest concerns
21  is that this is largely driven by number of projects,
22  number of activities versus amount of sound.  And that
23  really to look at measured impact and balancing seismic
24  activity and offshore activity with subsistence uses, that
25  we really need to get at what you've heard, sound budget
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 1  and noise budget and overall impact to the water, rather
 2  than coming at this by level of activity, but amount of
 3  noise.  I mean, not to minimize or diminish the importance
 4  of the activity, but to better measure it.  I think that's
 5  still -- people are very interested in that.  I think it's
 6  critical.  And there is some confusion around how you get
 7  to the number of projects.  So more clarity on that in the
 8  final would be great.
 9            The other significant concern is around
10  time/area closures.  Largely the government is looking at
11  if it's an important subsistence activity both from
12  traditional knowledge and Western science.  NOAA has
13  recommended to BOEM a number of areas that should be
14  deferred from leasing that aren't included in here.  NOAA
15  also has an ongoing project to identify known areas of
16  biological importance.  These are essential components
17  that aren't included in here.
18            And ultimately hoping that, when you get to the
19  alternatives, essentially some area of the ocean for
20  subsistence use in every alternative should be protected
21  for the critical feeding, migration or rearing habitat.  I
22  think that's a pretty good balanced approach and will
23  better get at the issue of cumulative effects.  Since I've
24  heard you incorporate that, BOEM, and we know the science
25  is out there, that you are pursuing it in other EIS
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 1  documents across the agency, it seems pretty critical.
 2            Cumulative effects is still a concern in terms
 3  of measurement, both -- or also in the Beaufort with the
 4  State water seismic activity and the marine vessel traffic
 5  associated with seismic activity, and we feel like there
 6  could be a better job at measuring those adverse impacts,
 7  clarity of how the effects are measured and where the
 8  science comes from in the document; major versus minor
 9  would be significant.
10            And I think the last big challenge for people,
11  the Bering Straits is often left out.  They are big
12  hunters.  They are really concerned about marine impacts.
13  Gambell, Savoonga, they are all whaling right now.  They
14  were not consulted on this document, to the best of my
15  knowledge and from the input I get from them.  So
16  considering those communities, considering their specific
17  use of bowhead, ice seals would be really important.
18            You didn't address it here today, but the last
19  thing I would say is that greater clarity on the acoustic
20  criteria that are being revised and how is that going to
21  affect the document.  If you are significantly changing
22  how you measure acoustic criteria before this is done, it
23  seems like an additional burden on the reevaluation on the
24  impacts analysis and document, and you're almost
25  completed.
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 1            So again, thanks for the time, and we look
 2  forward to the ongoing conversation.
 3                  MR. MICHAEL HALLER: Thanks, Eleanor.  And
 4  let's see.  Verner Wilson.
 5                  MR. VERNER WILSON: Thanks for keeping
 6  your promise not to draw me first.  Hi.  My name is Verner
 7  Wilson.  I work for World Wildlife Fund.  I'm originally
 8  from Dillingham, and I'm Yup'ik and Siberian Yup'ik.  And
 9  my mom is from Savoonga, and she grew up in Nome.  And I
10  have a lot of relatives on St. Lawrence Island.  And as
11  Eleanor said, a bunch of them are whaling or getting ready
12  to whale or whaling.  And it's like one of my favorite
13  times of the year because we always get fresh shipments of
14  muktuk.  And so my whole family is really excited for
15  that.
16            Thanks for taking testimony here today.  I
17  wanted to offer comments from World Wildlife Fund and me
18  personally.  WWF does not think that this document
19  considers cumulative impacts adequately.  One thing they
20  must adequately consider more is the impact of shipping,
21  as Eleanor said.  I've talked with my relatives in
22  Savoonga, and they are seeing more shipping up there.  And
23  you should also -- I believe you should also consider the
24  impacts of increased drilling on the Russian side, as
25  well, and how that could affect marine mammals and if
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 1  there is any sort of accidents or other impacts from that
 2  side and how that could affect our marine mammals who
 3  don't know any boundaries between Russia and the United
 4  States.
 5            So we also have six other points.  Stop
 6  authorizing drilling until you know how to protect whales
 7  and seals from increased level of noise.  We hope that you
 8  recognize that we believe that we still need to learn more
 9  about the dangers of noise from offshore drilling.  Create
10  a noise or sound budget in the Arctic Ocean that would
11  limit the amount of dangerous sound that can enter into
12  the fragile Arctic ecosystem.  Incorporate new acoustic
13  criteria into your analysis of noise impacts.
14            I understand you're in the process of changing
15  the way you measure how offshore drilling can harm marine
16  mammals.  But it's also my understanding that you are
17  using six-year-old data soon to be outdated, so we hope
18  that you could update that and use that criteria for
19  measuring impacts as, you know, any outdated information
20  could understate the potential to harm marine mammals.
21            We also hope that you will protect biologically
22  important areas, and I believe that you are in the process
23  of compiling information about biologically sensitive
24  areas for animals in the Arctic Ocean.  However, we do
25  believe that you do not include protections for important
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 1  areas, such as Camden Bay.  And, you know, it's -- we all
 2  understand how, you know, marine mammals don't have any
 3  boundaries, and I think that even growing up in Dillingham
 4  and my mom being from Savoonga, that if you are going to
 5  affect the marine mammals all the way up on the Arctic
 6  Ocean, that they go all the way up there for feeding
 7  and -- I mean, these marine mammals are important for
 8  people throughout Western Alaska, as you know, not just
 9  for people on the North Slope.  So really consider that.
10            And as Eleanor said, we hope that you will
11  consult or, you know, incorporate people from my mom's
12  hometown of Savoonga and consult with them, as well, in a
13  meaningful way.
14            So we believe that there is no rush to this
15  document.  Go back and start over and improve it.  And
16  until you do, do not issue any permit.  Thank you.
17                  MR. MICHAEL HALLER: Okay.  Nikki Martin.
18  I might as well say come on deck after when we are done
19  right after, Andrew.
20                  MS. NIKKI MARTIN: Good evening.  My
21  name is Nikki Martin, and I'm the Regulatory and Legal
22  Affairs Manager for the Alaska Oil and Gas Association.
23  AOGA is a nonprofit trade negotiation whose 15 member
24  companies account for the majority of oil and gas
25  exploration, development, production, transportation and


Min-U-Script® Midnight Sun Court Reporters (7) Pages 26 - 29







Arctic Ocean EIS NMFS/BOEM Public Hearing 
Anchorage, AK April 11, 2013


Page 30


 1  refining activities onshore and offshore in Alaska.
 2  AOGA's members have worked cooperatively with NMFS for
 3  decades to study marine mammal populations and behavior in
 4  the Arctic and to closely monitor oil and gas activities
 5  with the potential to affect marine mammals.
 6            Alaska's OCS is estimated to hold approximately
 7  27 billion barrels of oil and 132 trillion cubic feet of
 8  natural gas.  Developing Alaska's vast OCS resources is
 9  essential to any effort to reduce the nation's dependence
10  on foreign sources of oil and is vital to stemming the
11  decline of throughput in the TransAlaska Pipeline, a
12  critical national infrastructure that will face
13  operational challenges without additional supply.
14            We appreciate the opportunity to provide
15  testimony tonight on the Supplemental Draft EIS on the
16  effects of oil and gas activities in the Arctic Ocean
17  prepared by the National Marine Fisheries Service.
18  Unfortunately, due to the expedited sceduling of this
19  public hearing just two weeks after the release and start
20  of the comment period for a 1,500-page document, our
21  testimony tonight will be brief and generally address some
22  of our initial concerns with the draft.  AOGA will,
23  however, again provide detailed written comments before
24  the close of the comment period.
25            AOGA recommends that, in the future, NMFS
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 1  schedule public hearings on agency proposals at a time
 2  that gives the public a meaningful opportunity to review
 3  the proposal and provide informed testimony.
 4            AOGA appreciates the underlying desire of NMFS
 5  to engage in a thoughtful impact analysis and undertake
 6  this supplemental analysis.  While NMFS has generally
 7  identified portions of the DEIS where substantive changes
 8  have been made, AOGA's members are concerned that the
 9  Supplemental Draft EIS overlooks and fails to adequately
10  address the previous critical comments of AOGA and other
11  stakeholders.  Unfortunately, NMFS has not identified with
12  specificity the changes made in the draft and is not
13  providing responses to the previous comments until after
14  the final EIS is published.
15            That said, it is evident from a cursory review
16  that the fundamental problems with the earlier draft have
17  not been repaired.  The draft still lacks context for the
18  decisions and activities it purports to analyze and
19  remains untethered from any specific proposed action,
20  including the issuance of incidental take authorizations
21  under the Marine Mammal Protection Act and the impact of
22  acoustic criteria thresholds yet to be determined.
23            The Supplemental Draft EIS evaluates entirely
24  speculative future actions, none of which are currently
25  proposed federal actions, as NEPA requires for
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 1  nonprogrammatic documents.  In the Supplemental Draft,
 2  NMFS has also greatly expanded the applicability of the
 3  statement from the five-year time frame of activity
 4  analyzed in the draft from 2012 to 2017 to now seemingly
 5  cover oil and gas exploration activities in the Beaufort
 6  and Chukchi seats in perpuitity, further compounding the
 7  problems arising from the speculative nature of this
 8  draft.
 9            The impact analysis for the issuance of MMPA
10  incidental take authorizations also remains fundamentally
11  flawed.  For example, in the marine mammal section, all of
12  the alternatives analyzed other than no action purport to
13  have at least a minor impact on marine mammals, which is
14  defined by NMFS as something greater than negligible.
15  This is contrary to both, one, the longstanding record
16  showing that oil and gas activities in the Arctic have had
17  no more than a negligible impact on marine mammals and,
18  two, the Marine Mammal Protection Act's negligible impact
19  standard for incidental take authorizations.  Indeed,
20  neither NMFS nor the U.S. Fish and Wildlife Service has
21  ever prepared an EIS for incidental take authorizations in
22  the Arctic, and such authorizations have been
23  appropriately evaluated in judicially sustained
24  environmental assessments.
25            The scope of the draft also continues to include
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 1  impacts to marine mammal species under the jurisdiction of
 2  the U.S. Fish and Wildlife Service, including the polar
 3  bear and Pacific walrus, even though the Service has
 4  declined to participate in the preparation of this
 5  document.  NMFS' analysis for these issues is beyond their
 6  jurisdiction and unnecessarily duplicative of decisions
 7  and analyses that have been, are being, and will be
 8  performed by the U.S. Fish and Wildlife Service.
 9            Under Fish and Wildlife Service's current draft
10  incidental take regulations for polar bears and Pacific
11  walrus in the Chukchi Sea, the Service analyzed up to
12  three simultaneous exploratory drilling operations.  NMFS'
13  final biological opinion released last week regarding
14  Arctic oil and gas leasing and exploration activities
15  purports that the Bureau of Ocean Energy Management
16  anticipates no more than two simultaneous drilling units
17  in the Chukchi, while the Supplemental Draft EIS before us
18  tonight analyzes up to four.  This is but one example of
19  the inconsistencies and legal uncertainties that arise
20  when duplicative and unnecessary agency analyses are
21  undertaken.
22            As indicated earlier, NMFS' analyses are also
23  flawed and inconsistent with the longstanding record of
24  oil and gas activities in the Arctic.  With current
25  mitigation measures in place, oil and gas leasing,
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 1  exploration and development activities have had no known
 2  adverse impacts to marine mammal populations in the Arctic
 3  Ocean.
 4            As one example, the bowhead whale has been
 5  exposed to the full range of oil and gas activities in the
 6  Alaskan OCS since the 1960s.  The best available
 7  scientific information indicates to a high degree of
 8  reliability that routine oil and gas activity has no more
 9  than a negligible impact on the western Arctic bowhead
10  stock, amounting to nothing more than very minor changes
11  in migration paths and vocalization rates.  The stock has
12  experienced robust growth for many decades while exposed
13  to oil and gas activities, and the stock is healthy and
14  resilient to any adverse environmental, subsistence, and
15  anthropogenic effects.
16            Notwithstanding this information and the
17  unbroken record of well-supported negligible impact
18  determinations made by NMFS for decades, the Supplemental
19  Draft EIS inexplicably concludes the impact of oil and gas
20  activities under all action alternatives is either
21  moderate or moderate to major.  This finding is directly
22  contradictory to four decades of data and scientific
23  opinion, including NMFS' own determinations.
24            AOGA's members also remain concerned about the
25  Supplemental Draft EIS' apparently failure to clearly
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 1  separate protection of the subsistence hunt from the
 2  protection of the marine mammals, as well as its lack of
 3  reliance on traditional ecological knowledge.
 4            Finally, the Supplemental Draft EIS continues to
 5  include unreasonable and unsupported mitigation measures
 6  and alternatives.  For example, in Alternative 6, NMFS
 7  analyzes use of alternative technologies, quote, unquote,
 8  even though these technologies are uncertain and there is
 9  insufficient information upon which to conduct adequate
10  NEPA analysis.  In fact, some of these technologies have
11  not even been built or tested.  This alternative,
12  therefore, does not meet the NEPA reasonableness standard.
13  Other mitigation measures discussed in the supplemental
14  draft are also unreasonable and inconsistent with the
15  record of oil and gas activities and practice in the
16  Arctic.
17            AOGA will continue to be a longstanding
18  supporter of the MMPA regulatory process as an effective
19  means of balancing responsible oil and gas development
20  with conservation of marine mammals in the Arctic.
21  However, the purpose, need and scope of NMFS' analysis
22  under this draft EIS are misaligned with the MMPA,
23  conflicting and confusing, and duplicative of other NEPA
24  analyses.  If there were ever a need to perform such a
25  broad analysis of oil and gas activities in the OCS, the
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 1  only agency qualified to lead such an effort would be the
 2  Bureau of Ocean Energy Management, as the ability to
 3  authorize, proscribe or limit oil and gas activities are
 4  within BOEM's authority alone.  BOEM currently conducts
 5  this NEPA analysis pursuant to the four-stage process for
 6  the development of oil and gas activities under the OCS
 7  Lands Act.  AOGA remains firm in its position that this
 8  Supplemental Draft EIS is fundamentally flawed legally and
 9  factually and therefore urges NMFS to respectfully
10  withdraw this Supplemental Draft EIS.
11            Thank you for your time.
12                  MR. MICHAEL HALLER: Tom, you are on deck.


13                  MR. ANDREW HARTSIG: My name is Andrew
14  Hartsig.  I am the Arctic Program Director for Ocean
15  Conservancy, and we will submit more detailed comments,
16  written comments for the record.  I think most of my major
17  points have already been made by Eleanor and Verner, so
18  I'll try and keep this short.  You mentioned that this
19  document is intended to be a decision support tool.  And I
20  fear that this analysis won't really serve that function
21  very well.
22            One of my concerns, for example, is the
23  document's characterization of impacts is either
24  negligible, minor, moderate or major.  And that doesn't
25  really correspond to the MMPA standards.  So I fear that
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 1  without additional NEPA analysis on top of what you have
 2  already done here, this isn't going to be enough to
 3  support your findings when you make findings under the
 4  MMPA.
 5            In addition, I think that the EIS fails to
 6  analyze cumulative impacts in a meaningful way.  It hasn't
 7  incorporated the synergistic and additive impacts from
 8  things like increasing vessel traffic and climate change
 9  impacts, nor has it incorporated the type of impacts that
10  you see in a geographic scope, for example, in the Bering
11  Strait region -- and that's what Verner pointed out -- and
12  Russia, so I would encourage you to incorporate a more
13  meaningful cumulative impact analysis in the next
14  go-around.
15            And as others have said, this doesn't
16  incorporate the new or forthcoming acoustic criteria that
17  you are developing, and I think that could result in a
18  significant understating of the potential harm to marine
19  mammals.  So I think instead of listing more things, I'll
20  just say that the direction that this is headed is not
21  looking good, and I would encourage you to go back to the
22  drawing board and come up with some new ideas.  And when
23  you do, I would like to see the inclusion of a sound
24  budget or a noise cap, like Eleanor talked about earlier,
25  the inclusion of those new acoustic criteria.  And then
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 1  greater and more meaningful protection for biologically
 2  important areas similar to what Eleanor talked about
 3  earlier.  And then an analysis, like I said, of cumulative
 4  effects in a more rigorous and meaningful way.
 5            So I think I'll leave it at that and submit more
 6  detailed comments in written form later.  So thanks for
 7  the opportunity to comment.
 8                  MR. MICHAEL HALLER: Thanks, Andrew.  Tom.


 9                  MR. TOM LAKOSH: So we are going on the
10  second round, too, huh?
11                  MR. MICHAEL HALLER: If we need to.
12                  MR. TOM LAKOSH: Good evening.  My name
13  is Tom Lakosh.  I'm a resident of Anchorage.  And I find
14  the DEIS and the Supplemental DEIS to be wholly
15  inefficient, exhibiting dereliction of duty and gross
16  negligence on behalf of the NMFS/NOAA staffs such that
17  they should be subject to the False Claims Act if they try
18  and pick up a paycheck.  There is an obviously gross
19  avoidance of the question of oil spills and an inherently
20  conflicted set of conclusions that should preclude all
21  permitting activities by the Coast Guard, ADEC, BOEM and
22  BSEE because of failure to even provide the minimum
23  protections of law, much less the higher protections of
24  law required by the Marine Protection -- Marine Mammal
25  Protection Act and the Endangered Species Act.
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 1            The staff must have been in hibernation during
 2  this last drilling season, apparently, because they failed
 3  to take notice of the inability of the -- of Shell to
 4  control its ships and anchors, to control the position of
 5  its ships to impinging ice, or to control its ships and
 6  rigs in the severe Alaskan sea conditions where marine
 7  mammals were imminently threatened on all of those
 8  circumstances.  And there was no attempt to even require
 9  the federal agencies that permit those activities to bring
10  them into minimal compliance with the Clean Water Act, OPA
11  90 and the subsequent 2004 Coast Guard and Marine
12  Transportation Act or the subsequent 2006 Act requiring
13  satellite tracking of ships, which has yet to be
14  implemented.
15            Neither has the nontank vessels regulations of
16  2004 Coast Guard Authorization Act been implemented,
17  either.  Nor has the Coast Guard required permitting of
18  the Aiviq and Nanuq Shell vessels which were designed to
19  be used as bunkering tank vessels for the entire Shell
20  fleet which were permitted under State tank vessel law but
21  escaped all federal regulation whatsoever.  They were to
22  be carrying fuel in bulk from Dutch Harbor to the North
23  Slope, Chukchi and Beaufort Seas.  They did not receive a
24  federal tank vessel permit and, when challenged with it,
25  the Coast Guard claimed that they were anchor-handling
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 1  vessels.  They are clearly multipurpose vessels that were
 2  to be used as tank vessels, as towing vessels.
 3            And in the case of the -- of the new Salvage,
 4  Lightering and Firefighting Act would have been required
 5  to have an ability not only to tow the tank vessel Aiviq
 6  but its tow vessel the Kulluk at the same time because the
 7  Kulluk lost power, thus potentially grounding both vessels
 8  at once.
 9            And we have -- the Western Alaska captain of the
10  port zone extends from Anchorage all the way to the
11  Canadian border.  And it has a written policy to ignore
12  implementation of OPA 90.  It's called the remote areas
13  policy.  And I have a copy of it here, which I'll hand in.
14  And this allows an arbitrary -- this is an arbitrary
15  decision that allows less than OPA 90 requirements for
16  tank vessels and nontank vessels.
17            This is, in particular, the tank vessel edict
18  where it allows use of an OSRO, an oil spill response
19  organization, Chadux Alaska Corporation, which is only
20  qualified in the waterways and canals to be used as an
21  OSRO, for not only open ocean vessels like the Aiviq and
22  the brand-new Nanuq, to -- as their responders where they
23  have no open ocean capability whatsoever, they clearly
24  have no ice capable capability, and they are allowed to
25  respond in the Chukchi Sea as Shell's responder under the


Page 41


 1  State tank vessel permit.
 2            And it is absolutely incredible that NMFS would
 3  not be taking legal action against the Coast Guard where
 4  it is refusing to implement the minimum requirements of
 5  OPA 90 for all of these vessels and clearly for BOEM and
 6  BSEE where they still use an antiquated and irrelevant
 7  arbitrary methodology for determining oil spill response
 8  capability.
 9            The response to the Macondo spill firmly
10  establishes without any doubt that the methodology used
11  for determining oil spill response capability in the oil
12  spill response plans has no relation whatsoever to their
13  obligation under the law to OPA 90 and Clean Water Act, et
14  cetera, to provide for effective spill mitigation where
15  the estimated daily response capability was by more than a
16  factor of 300 under the actual response capability.  A
17  nearby well in the Mississippi Canyon showed maximum Gulf
18  EDRC of 491,200 barrels, approximately.  They not only had
19  that immediately available for response to the Macondo
20  spill, but they brought in the President's report --
21  Presidential Commission report on the oil spill stated
22  they brought in 1.2 million barrels of EDRC into the
23  region after the commencement of the spill.  They actually
24  recovered only 1,800 barrels a day on average, showing a
25  factor of minimally 273 times overestimation of the
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 1  response capability of the assets, but more like 6-, 700
 2  times the overestimation of the capability of the assets
 3  that were available.
 4            The law requires effective spill mitigation,
 5  recovery and removal, mechanical removal of the oil in
 6  addition to other types of dispersant application, if
 7  possible.  There has neither been an accurate assessment
 8  of a methodology that would reflect the realistic
 9  capability of those response assets in open water, but
10  much less so in ice-covered waters where there is either
11  fast or broken ice to further impede the effectiveness of
12  the response assets.
13            They -- there has been no attempt whatsoever to
14  use the ASTM F1780 encounter rate analysis that NOAA uses
15  in its spill tools.  There is a direct conflict between
16  NOAA's methodology and the Coast Guard and BOEM and BSEE


17  methodology for evaluating oil spill system effectiveness.
18  On that basis alone, NOAA and NMFS should be attacking any
19  permit issued to any vessel or any drilling operation in
20  these areas where marine mammals must be protected against
21  incidental take.  It is clearly not incidental take
22  because it's no accident where there is a deliberate
23  deception and misrepresentation of their ability to
24  mitigate spills.  This is not accidental.
25            Shell itself, Victoria Broje, one of the Shell
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 1  engineers who drew up the Shell Chukchi and Beaufort spill
 2  response plans, also participated in the ASTM F20
 3  committee that drew up the F1780-97 methodology for
 4  encounter rate analysis of spill response systems.  When
 5  questioned as to whether she used that in preparing those
 6  plans, the F1780 methodology that's also used in NOAA
 7  spill tools in preparing her contingency plan, she says,
 8  no, we are in compliance with applicable law, with the
 9  regulations.
10            The regulations are meaningless.  They are in
11  direct contradiction to the statutory intent to
12  effectively mitigate and remove oil in specific quantities
13  on a daily basis.  They are known to be fraudulently
14  misrepresented in capability of those assets to perform to
15  that level of oil -- mechanical oil spill removal, and
16  both the regulators and the regulating industries
17  participating in design of a more accurate analysis and
18  methodology for evaluating oil spill response systems,
19  they both refused to employ those methods in issuance of
20  permits.  Matter of fact, they simply throw out the book
21  entirely because they declare Alaska to be a remote area
22  where the infrastructure is insufficient to support the
23  full implementation of OPA 90 requirements.
24            We are second.  We are deemed second-class
25  citizens on a level of American Samoa and Guam.  We are
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 1  not being given our constitutional right to equal
 2  protection under the law.  And unless and until those
 3  minimum protections are afforded throughout the transient
 4  areas of all of those assets, where for Arctic oil and gas
 5  exploration must transit in order to conduct their
 6  activities, NMFS should attack each and every vessel
 7  permit that has been issued by the Coast Guard or the
 8  State for violation of the Marine Protection -- Marine
 9  Mammal Protection Act and for violation of the Endangered
10  Species Act where, in fact, there are co-existence of the
11  marine mammals, which are nearly all endangered at this
12  point, or at least threatened, and those others,
13  endangered species like speckled eiders and Aleutian
14  albatross.  So that these permits should be suspended
15  unless and until both private and public assets are up to
16  the task of effectively mitigating spills in accordance
17  with the law.
18            Now, I might add, in addition to the blatant
19  evasion of OPA 90 requirements, there is an additional
20  question of the allowable use of dispersants.  Subsequent
21  to the Exxon Valdez oil spill, the Auke Bay Laboratory had
22  done many additional studies and many studies have been
23  done since the Macondo spill, as well, that not only show
24  that oil is toxic to anadramous species and marine species
25  in the larval stage, but that when added with dispersants
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 1  are up to 50 times more toxic, and that there should be
 2  consideration of not only that cascading effect on marine
 3  and Arctic ecosystems from dispersion of the oil into
 4  the -- into the water column, but the effect of
 5  dispersants themselves.  And there should be specific
 6  prohibitions about dispersion of oil due to the -- the
 7  toxicity of the oil itself to larval stage fauna and to
 8  the toxic effects of the dispersants themselves.
 9            There is similarly no appropriate analysis to --
10  of the harmful affects to marine species from in situ
11  burning that is also mentioned in the oil spill response
12  plans.  The report inappropriately says that there will be
13  minimal impact to air quality, but notes that there is a
14  substantial effect from black carbon, but fails to
15  associate that effect with oil spill in situ burning.
16  Video that I've seen of in situ burns clearly shows to me
17  that under inversion conditions, that these plumes of soot
18  are likely to be deposited over long areas of the ice
19  surface, causing more impact to the marine mammals that
20  cross that ice than it would have been left in the limited
21  area in leads that would be -- you know, represent a much
22  lower probability of encountering a marine animal, a
23  marine mammal in that area.  Once you put it in a cloud
24  and disperse that soot over miles and miles, you create a
25  fence of soot across the ice that every marine mammal for
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 1  miles and miles and miles is going to roll its fur in.
 2            There has been no analysis of the soot deposits
 3  from in situ burning where it's an essential part of the
 4  oil spill response plans.  It must -- oil -- oil
 5  exploration must be prohibited unless and until an
 6  effective means of oil spill mitigation can be deployed
 7  and that does not adversely affect marine mammals.  There
 8  is no mitigation measures offered by NMFS, despite the
 9  fact that major impacts from a very large oil spill are
10  clearly understood to be the case.  That's why I'm saying
11  there is -- there is -- there is no attempt to employ new
12  technology that has been developed in northern Europe for
13  effective recovery and separation of oil and ice in -- in
14  our waters.
15            In fact, in 2003 I suggested a specific set of
16  oil and ice recovery methodology showing the design
17  prepared by a naval architect in cooperation with me to a
18  panel of experts in an Arctic oil spill conference.  It
19  was deemed to be so advanced as to not require research
20  and development, just a little engineering with the oil
21  companies.  When I went to BP, who was developing
22  Northstar at the time, I said, well, okay, how many do you
23  want.  And I was told, oh, we don't want any because the
24  State gives us a waiver of the response plan standard if
25  we have more than ten percent of ice in the water -- if
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 1  the oil surface is covered by more than ten percent of
 2  ice.  So essentially both the State and federal government
 3  have provided an exemption from oil spill standards,
 4  recovery standards on the premise that there is no ability
 5  to mitigate in ice -- in either solid or broken ice
 6  conditions.
 7            That means that where there is no ability to
 8  mitigate, you must seek prohibition of those activities
 9  that are essentially a major impact to the marine mammal
10  population and subsistence way of life as prohibited by
11  ANILCA and ANCSA.  You must understand it is a federal
12  agreement to protect the subsistence rights of Alaska
13  Natives, that failure to do so threatens the Alaska
14  pipeline right-of-way, the TAPS right-of-way.  That can be
15  rescinded for failure to protect, and all of those Native
16  claims can be reversed and we are back to square one if
17  you don't protect their subsistence way of life.
18            And it's clear that there is no attempt to
19  mitigate a very large oil spill.  There is no
20  capabilities.  There is no interest because the federal
21  and State governments both have a conflict of interest
22  here where they feel that production of the oil is more
23  than protection of the superior public purpose
24  establishing State and federal law of subsistence.
25            You have clear findings of a major impact, no
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 1  attempt to mitigate whatsoever, and there is no attempt to
 2  even require the minimum OPA 90 requirements, much less
 3  the enhanced and effect -- enhanced capability and
 4  effective removal of oil before it can adversely impact
 5  these marine mammals.  I might say that there needs to be
 6  quite a bit further analysis on how these species would be
 7  impacted, meaning by direct contact, direct ingestion or
 8  indirect ingestion and long-term incorporation of
 9  hydrocarbons in the fatty tissues of marine mammals and/or
10  on their fur.  There is really very little analysis of how
11  these animals will be impacted.
12            And I might say that, you know, even in situ
13  burning that will deposit, you know, sending residue of
14  the burn on the sea floor might well impact marine
15  walruses and other animals that forage on the ocean floor
16  by incorporation of those hydrocarbons in their fatty
17  tissues.  That type of tainting of subsistence resources
18  has prevented many of the tribal interests in the Prince
19  William Sound area from ever reusing those intertidal
20  resources and fisheries resources that were abundantly
21  used before the Exxon Valdez spill.  If you have long-term
22  incorporation of hydrocarbons into the fatty tissues of
23  these animals, their subsistence uses is adversely
24  impacted and NMFS must prevent the oil spills from
25  happening in the first place, particularly where it is
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 1  commonly agreed that they cannot be mitigated to any
 2  substantial effect, particularly under continuous ice --
 3  surface ice or in broken ice.
 4            And it must be noted that there is no ability to
 5  detect oil under vast ice.  There has been no -- they
 6  can't even find it, much less recover it.  And if oil
 7  exploration -- if a blowout occurs prior to either in the
 8  summer season or just prior to freeze-up in the summer
 9  season where there can be, as exhibited this last summer,
10  incursion of large ice sheets at any time, then there is
11  no ability to timely remove the oil from below continuous
12  ice -- continuous surface ice because there is no
13  methodology nor equipment available to detect that oil
14  under that ice.
15            The methodology for detecting oil under the ice
16  is bringing out an ice auger and randomly drill holes,
17  which has very little coverage, is clearly ineffective, it
18  could take months to cover a small area, and by then it
19  could remigrate during the summer.  Or during the winter
20  it could freeze into ice lenses where it becomes too
21  viscous to remove.  There is no methodology suggested
22  whatsoever for removing viscous oil that is no longer
23  capable of being pumped.  When you stick -- the stuff
24  turns into essentially asphalt in the wintertime after
25  about two and a half to three days.  You stick a pump in
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 1  that and all that happens is you create a vacuum or a hole
 2  in the asphalt.  There is no -- there is -- they suggest
 3  that they are going to leave it till springtime, but then
 4  in that case any animals that come into leads in the
 5  interim or -- will be polluted, they have no ability to
 6  accurately track it, and they have no better method for
 7  recovering it during breakup.
 8            There is absolutely no sound methodology for
 9  meeting OPA 90 requirements to effectively mitigate oil
10  spills with mechanical means.  And we found out from Auke
11  Bay Laboratory tests and from subsequent tests after the
12  Macondo spill that much smaller quantities of oil in the
13  water column caused detrimental effects and survival
14  effects for larval species and that dispersants are much
15  more toxic, particularly in combination with oil.  There
16  are no sound methodologies for mitigating these threats to
17  marine mammals.  You must prohibit this deliberate and bad
18  faith attempt to exploit resources at the expense of
19  subsistence rights and marine mammal protection.
20            It is clearly not the scientific methodology
21  that NOAA would employ in assessing oil spill response
22  capability.  Those methodologies, the minimum protections
23  of law, must be employed when assessing the permits that
24  have been issued for not only the drill rigs, but all of
25  the other vessels that are presently being deployed
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 1  throughout Alaskan waters in violation of the law with no
 2  ability to protect those resources, the marine mammals or
 3  the endangered species.
 4            I might note that the federal government, as I
 5  mentioned, would not regulate the tank vessels Aiviq or
 6  Nanuq under law, which would be required.  But it is also
 7  of interest to note that, even though the nontank vessel
 8  regulations have not come into effect, the Kulluk would
 9  not have been regulated even though it carries more
10  petroleum products on board that would require salvage,
11  lightering and firefighting capability if it was
12  self-propelling.  But because the Kulluk is not
13  self-propelled, all those petrochemical threats to our
14  environment fall solely upon the Coast Guard to mitigate
15  because they are not required to be privately mitigated by
16  Shell or whoever the hell is operating those rigs and
17  vessels.
18            That means that the Coast Guard must have the
19  assets pre -- contracted with prior contracting
20  immediately available to respond should -- should had the
21  fuel tanks on the Kulluk been breached.  Well, in your
22  report, you state that there are a unified plan and
23  subarea plans that detail the methodology for responding
24  to spills throughout the Alaskan marine environment.
25            Well, what you -- what you materially omitted
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 1  from that analysis is that each of those subarea plans has
 2  a phrase in it which states that none of the assets may be
 3  available, and it is not implied that any of these assets
 4  will actually respond to any spill in these areas.  None
 5  of the assets which they so boldly list are under the
 6  contract by the Coast Guard.  They may not be there.  They
 7  may not be available for response at all.  These are just
 8  ghost plans.  There are no contracted assets, despite the
 9  fact that the Coast Guard actually used Oil Spill
10  Liability Trust Fund assets to plan for the oil spills and
11  to buy equipment to put on their buoy tankers.  They have
12  oil spill response assets, none of which are in any of the
13  subarea plans.
14            So in fact, the Coast Guard has no firm plans to
15  respond to any oil spill from any of these assets which
16  are not regulated because they have been given exemption
17  as a nonpropelled vessel or as an anchor-handling tug or
18  as an oil spill response vessel when they all, you know,
19  are employed as seismic vessels, tank vessels, towing
20  vessels, essentially, which would otherwise be regulated
21  under law.  So neither the State nor the federal
22  government has the ability to say that they will employ
23  any specific asset to mitigate any spill.  And it is their
24  standard, their own standard to require private entities,
25  when they are regulated, to firmly contract assets that
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 1  are capable of timely deploying the appropriate technology
 2  for mechanical recovery of oil spills in the marine
 3  environment.
 4            But again, like I said previously, those assets,
 5  those regulations have been violated themselves.  When the
 6  State of Alaska allowed Chadux to be the primary response
 7  action contractor for the Aiviq and the Nanuq, they
 8  neglected to require Chadux to have any ocean capable oil
 9  spill response equipment or vessels to deploy them in the
10  open ocean environment, nor potentially in an ice-laden
11  environment where they may -- where, as we saw this
12  summer, they may be subject to incursions of ice even
13  during the open water -- quote, unquote, open water
14  drilling season.
15            So what we have is a total breakdown of the
16  regulatory system that doesn't require the minimum OPA 90
17  requirements, much less the higher standard that must be
18  applied to protect marine mammals and endangered species.
19  I don't see how there could be an impact statement that
20  doesn't cite these deficiencies, unless somebody has been
21  in a coma.
22            There is clearly a blatant lack of regulatory
23  oversight, no specific methodology for assuring
24  compliance, if the -- if the standards were applied.  And
25  we go on here year after year with promises of mitigation
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 1  that we know will not work, that BOEM had to stop the
 2  drilling into hydrocarbon-bearing strata because of the
 3  lack of the containment dome that was supposed to be
 4  available on the oil spill response barge.  But what BOEM
 5  hasn't explained is how that oil containment dome would
 6  have been able to maintain position with the incursion of
 7  that huge ice pan that impacted the drill sites this
 8  summer.
 9            There has been no study on whether the single
10  available, immediately available icebreaker could cut the
11  ice to maintain that cap.  That ice would shift.
12  Theoretically, if it only moved -- was possible for the
13  ice pan to move in one direction, it could maintain a
14  position, you know, upstream of that barge, but that's not
15  the case.  We all know ice shifts sideways with the tide
16  and with the wind.  So there is no way that they could
17  maintain a position of that ice cap during the summer,
18  much less once the winter freeze-up occurs.
19            And unless there is a sound long-term
20  methodology for timely recovery of oil spills that
21  clearly -- that this study clearly shows would have a
22  major impact, NMFS cannot allow BOEM, BSEE or the Coast
23  Guard to permit any of these activities on -- in the
24  Arctic environment.
25            Thanks for your patience.  Any questions?
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 1                  MR. MICHAEL HALLER: We are going to take
 2  a five- to eight-minute nature break here for a few
 3  moments.  So we will go off the record right now.  If some
 4  of you would like to offer some testimony after that short
 5  break, we will be available.  So we are officially off
 6  record.
 7             (A break was taken.)
 8                  MR. MICHAEL HALLER: Okay.  Ladies and
 9  gentlemen, we will go to an open floor now.  Are there any
10  among you who would like to step forward and offer any
11  comments?  All right.
12                  MR. TOM LAKOSH: How about questions and
13  answers?
14                  MR. MICHAEL HALLER: Up to you, Madam
15  Chair.  Do you want to respond or not?
16                  MS. JOLIE HARRISON: I'll be glad to have
17  a short off-line conversation with you, but I think this
18  was envisioned that this was collecting input.
19                  MR. TOM LAKOSH: Why don't you open it up
20  to questions for the general audience?
21                  MS. JOLIE HARRISON: Well, we opened it up
22  for public input.
23                  MR. TOM LAKOSH: Comments, not questions.
24                  MR. MICHAEL HALLER: Well, all right.
25  Well, we are going to declare it closed officially for the
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 1  record.  If you want to stay for informal conversation,
 2  exchanges, we will be happy to entertain those.  Thank you
 3  very much for coming out tonight.  We appreciate your time
 4  and your effort.
 5            And please, if you have comments for your
 6  organizations or other people who might otherwise have
 7  been here that you may know of that would like to offer,
 8  the comment period goes, again, through June 27, 2013.  So
 9  there are several ways to do it.  And there is information
10  up there.  If you want to take some of those fliers to
11  take back to some of those folks you may know of, please
12  do so.
13            Thanks so much.  Good evening.
14             (Proceedings adjourned at 8:40 p.m.)
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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 1                     P-R-O-C-E-E-D-I-N-G-S
  


 2                   MR. MICHAEL HALLER:  Good evening, ladies
  


 3   and gentlemen.  And welcome to our EIS public hearing
  


 4   tonight.  And my name is Michael Haller.  I am here on
  


 5   behalf of Bureau of Ocean Energy Management.  The young
  


 6   man that greeted you by the door is Scott Blackburn, one
  


 7   of my colleagues from BOEM.  And on our stage is our
  


 8   senior federal official here tonight for the hearing, and
  


 9   that is Jolie Harrison.  We welcome each of you.  And
  


10   there will be an opportunity for any of you who would like
  


11   to speak to do that tonight to offer testimony in a few
  


12   moments, but as we begin, Jolie will take the opportunity
  


13   to sort of set the stage and provide some background for
  


14   you and a little bit of focus for our discussion tonight.
  


15             I would ask -- I don't know if it's a Muni rule,
  


16   but I did notice that these should be in the stun position
  


17   or the off.  Take your pick.  Or in the giggle, whatever
  


18   works for you.  But anyway, there is that.  So there is
  


19   your fair warning.
  


20             Now, if you come up to speak in just a little
  


21   bit, I'll tell you now, and then you will be reminded
  


22   again, that we do have a clerk here tonight who is
  


23   recording everything for us.  And so if you would be kind
  


24   enough to make sure that you introduce yourself clearly
  


25   and spell your name and speak in your normal tone, but
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 1   understand that she's trying to record it, so she may
  


 2   interrupt you simply to clarify if she is not hearing it
  


 3   clearly enough.  So thank you very much.
  


 4             This is the third in three of these hearings
  


 5   this week.  We began the week on Monday at Kotzebue and
  


 6   last night in Barrow, and so we are pleased to be here
  


 7   this evening with you tonight.  And with that, I will turn
  


 8   it over to Jolie.
  


 9                   MS. JOLIE HARRISON:  Thanks, Michael.
  


10   Good evening.  So my name is Jolie Harrison, and I work in
  


11   the Office of Protected Resources in the National Marine
  


12   Fisheries Service.  And I actually lead a small group of
  


13   people who are responsible for implementing the Marine
  


14   Mammal Protection Act.  These are the guys that work with
  


15   the permits that will end up being considered for these
  


16   oil and gas activities.
  


17             So thank you Michael and Scott and Jim and other
  


18   folks who are here from the Bureau of Ocean Energy
  


19   Management.  National Marine Fisheries Service is actually
  


20   the lead agency on this Supplemental Draft Environmental
  


21   Impact Statement, which is what we will be talking about
  


22   tonight.  But my cohorts from Bureau of Ocean Energy
  


23   Management are a cooperating agency on that document, as
  


24   are the North Slope Borough.  So thanks to them for coming
  


25   to the meetings this week and helping out.
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 1             I'm just mentioning who is -- there is my name
  


 2   and the program I work in.  And those are the folks that
  


 3   have worked with us before.  You probably recognize
  


 4   Candace Nachman who worked very hard on this document, as
  


 5   well as Mike Payne who heads the division that we're in.
  


 6             So just really quickly, these are the topics
  


 7   that we are going to touch on tonight.  We are going to go
  


 8   over what the proposed action is for this document.  We
  


 9   are going to talk about the National Environmental Policy
  


10   Act process.  We are going to talk about the activities
  


11   that are covered by this document, the changes from the
  


12   2011 draft EIS, the project alternatives, and the next
  


13   steps and, of course, public comments.
  


14             Okay.  So what is the proposed action that we
  


15   are talking about on this document?  So you guys know, of
  


16   course, that oil and gas companies are very interested in
  


17   exploring the Beaufort and Chukchi Seas for energy
  


18   resources.  And there is sort of two government actions
  


19   that this document is focusing on.
  


20             The first one, when folks are going to do
  


21   activities that might have adverse impacts on marine
  


22   mammals, if they wanted to avoid violating the Marine
  


23   Mammal Protection Act, they need to get an authorization
  


24   from the National Marine Fisheries Service.  So that's the
  


25   first thing we're talking about.  And in order for us to
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 1   be able to issue such an authorization, we have to make
  


 2   two key findings.  And one of those is that any impact on
  


 3   marine mammals will not have more than a negligible impact
  


 4   on those marine mammal stocks and species.  So that's one
  


 5   key finding.
  


 6             Another one is any adverse impact on the
  


 7   availability of those marine mammals for subsistence uses
  


 8   will be mitigated.  So those are sort of two key findings
  


 9   that we have to make in order to be able to issue that
  


10   authorization.  So that's one of the actions that we are
  


11   talking about.
  


12             The other one is, if the companies are going to
  


13   invest in these activities, they may need to get different
  


14   permits.  Some of those permits are also covered by this
  


15   document:  Seismic surveys, shallow hazards surveys,
  


16   ancillary permits, those sort of things.  But also again,
  


17   the Bureau of Ocean Energy Management needs to be able to
  


18   make certain determinations before they can issue those
  


19   permits, and they need to make sure that any activities --
  


20   that any information collected is done so in a technically
  


21   safe way, environmentally sound way that doesn't cause
  


22   harm to the marine, coastal or human environment.
  


23             So those are the sort of two government actions
  


24   that this Environmental Impact Statement is talking about.
  


25             So the other thing I want to go over really
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 1   quickly is what is -- why is this EIS important and what
  


 2   is it about.  So I mentioned just a minute ago the
  


 3   National Environmental Policy Act requires that when
  


 4   government agencies are going to take action such as
  


 5   issuing permits or authorizations like I just mentioned,
  


 6   that they evaluate the effects of those actions on the
  


 7   human environment.  And in addition to that, they have to
  


 8   explore a range of reasonable alternatives.  They can't
  


 9   just say they are going to do this one thing.  They have
  


10   to look at some different ways of doing it.  And then they
  


11   have to share that evaluation with the public and get
  


12   input where they can.  So that's what we are doing here.
  


13             And so what this document does is the, again,
  


14   National Marine Fisheries Service, with help from the
  


15   Bureau of Ocean Energy Management and North Slope Borough,
  


16   using marine science and traditional knowledge, have
  


17   developed this document.  And I'm going to just hit on
  


18   what the key pieces of it are.
  


19             So this document does not focus on any very
  


20   particular activities.  For example, it doesn't say Shell
  


21   is doing this thing in this year or BP is doing this thing
  


22   in this other year.  It looks at a broad reasonable range
  


23   of exploration activities like drilling and seismic and
  


24   those sorts of things that could occur offshore and looks
  


25   at those activities happening together within the year and
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 1   across multiple years and tries to evaluate the impact on
  


 2   different species.  It also looks at cumulative impacts,
  


 3   meaning the impacts of the activities that our agencies
  


 4   will be permitting, but also in combination with other
  


 5   activities that are going on in the region.
  


 6             It also looks to identify and analyze mitigation
  


 7   measures that can be used to minimize impacts either to
  


 8   marine mammals or subsistence uses of those marine
  


 9   mammals.  And last, it also tries to think about more
  


10   effective ways to monitor the effects of these oil and gas
  


11   activities on marine mammals and subsistence uses.
  


12             So what we end up with is a document that kind
  


13   of has two key purposes.  And one of them is, very simply,
  


14   helping both those agencies comply with the National
  


15   Environmental Policy Act, but the other one is it's
  


16   intended and should serve as a really important decision
  


17   support tool.  So this document does not say the
  


18   government or the oil and gas companies are doing any
  


19   particular thing.  What it does is evaluate different
  


20   levels of activity, different mitigation measures in
  


21   preparation and serving as a good tool for in the future
  


22   when National Marine Fisheries Service and Bureau of Ocean
  


23   Energy Management are going to issue or not issue those
  


24   permits.  So we are supposed to be able to look at this
  


25   document, and it will serve as help for us in making these
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 1   future decisions about permit issuance.
  


 2             So this is just a quick map of the area that the
  


 3   document covers.
  


 4             So I mentioned some of these folks just a minute
  


 5   ago, but just to reiterate, the National Marine Fisheries
  


 6   Service is the lead agency on this EIS, with both the
  


 7   Bureau of Ocean Energy Management and the North Slope
  


 8   Borough serving as cooperating agencies.  We also worked
  


 9   closely with the Environmental Protection Agency, and then
  


10   the Alaska Eskimo Whaling Commission through co-management
  


11   agreements has been closely involved, as well.
  


12             Also this is the third public scoping period
  


13   that we've had; the first one when we noticed the fact
  


14   that we were planning to do this EIS, and then actually
  


15   the first draft of this EIS, as well.  We also meet with
  


16   tribal governments through government-to-government
  


17   consultation.  We actually have fairly regular
  


18   interactions with a lot of folks through our Open Water
  


19   meetings that we have in Alaska.  So there are a lot of
  


20   ways that we receive input on this document, both in its
  


21   development as we moved along and in revising it.
  


22             So just to put them out there, these are the
  


23   sort of topics that folks have raised or have been
  


24   concerns for people when we have asked them to provide
  


25   input into the document.  And I'll just go through them
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 1   really quickly.  So obviously impacts to marine mammals
  


 2   and habitats, risks of oil spills, effects of climate
  


 3   change, protection of subsistence resources in the Inupiat
  


 4   culture, availability of adequate information to help
  


 5   support those decisions, monitoring requirements,
  


 6   mitigation measures, and then some process-related things
  


 7   involving the National Environmental Policy Act itself.
  


 8   But obviously whatever comments we receive we try to
  


 9   address as well as we can.
  


10             So one thing that folks may be used to is
  


11   usually there is one -- more often than not there is one
  


12   draft of an Environmental Impact Statement.  And this is
  


13   actually the second draft, so it's a supplemental draft.
  


14   The first one came out in December of 2011.
  


15             And the reason that one of -- probably the
  


16   primary reason that we are doing this is so we evaluated
  


17   different levels of activity, and one of the big comments
  


18   that we have heard from the industry is, you know, gosh, I
  


19   don't think that the alternatives have actually covered
  


20   the amount of drilling that we may request.  So National
  


21   Marine Fisheries Service and Bureau of Ocean Energy
  


22   Management, when faced with the likelihood that we may be
  


23   asked to permit a higher level of activities, we need to
  


24   make sure that we have actually evaluated that so that we
  


25   are prepared for that decision.
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 1             So therefore, we needed to add an alternative
  


 2   that looked at a higher level of drilling so that we would
  


 3   evaluate it in advance and be prepared to deal with that
  


 4   if, in fact, that happened.  So that's sort of one of the
  


 5   major changes.  We have added this alternative with
  


 6   increased drilling.
  


 7             Some of the other changes are, for example, we
  


 8   have proposed time/area closures, which are areas that are
  


 9   intended in which you would limit or restrict activity to
  


10   reduce impacts to marine mammals or subsistence uses.  And
  


11   we had a list of those areas that we had evaluated in the
  


12   first EIS.  And since then, based on some traditional
  


13   knowledge input and actually science, we actually added
  


14   some areas and removed one area from consideration.  So
  


15   that's been updated a little bit.
  


16             Also as always, one of the biggest groups of
  


17   input that we get is through our baseline information.
  


18   And that's where you get people saying, I think you missed
  


19   this article about such and such, or we have been out
  


20   hunting and we have seen this and that, and you need to
  


21   make reference to that in the document.  So our baseline
  


22   information has been updated accordingly.
  


23             Also, our mitigation measure analysis, we got a
  


24   lot of good information from people about how to flesh
  


25   that out, and we actually also reformatted it in a way
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 1   that should make it easier for folks to follow, sort of
  


 2   really carefully looking at the facts where we look at how
  


 3   is this supposed to reduce effects, how effective is it
  


 4   likely to be based on information about previous
  


 5   implementation, and things like that.
  


 6             And then last in our impact analysis section, we
  


 7   have impact criteria in our different sections and we
  


 8   updated some of those so that they're better aligned with
  


 9   some of the biological information that we have.  And we
  


10   also added some new pieces related to acoustic impacts.
  


11             So those are sort of the primary areas that we
  


12   have updated.  And for people that have, you know, spent a
  


13   lot of time reviewing the first draft -- and we recognize
  


14   it's a long document -- if you go to our website, there is
  


15   a handout that you can click on that sort of explicitly
  


16   refers to the sections that have the biggest changes, and
  


17   that could be helpful for someone who is looking at this
  


18   pretty closely and is familiar with the first draft.
  


19             Okay.  I'm going to go over the alternatives.
  


20   People may be familiar with these.  So the first
  


21   alternative is the same as it was in the first draft of
  


22   the EIS.  The National Environmental Policy Act requires a
  


23   No-Action Alternative, so what this alternative
  


24   contemplates is if neither agency were to issue permits,
  


25   that's what Alternative 1 is.
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 1             The second three alternatives all analyze
  


 2   different levels of activity.  2 and 3 are the same as 2
  


 3   and 3 were in the first EIS, and 4 is the new one.  So
  


 4   Alternative 2 contemplates the lowest level of activity in
  


 5   the document.  And it's the level that would encompass,
  


 6   for example, the level of activity that has been occurring
  


 7   over the last six, seven, eight years.  Just really
  


 8   quickly, in the Beaufort Sea, for example, up to four
  


 9   seismic surveys and one drilling program.
  


10             I mean, there are a lot of other activities.  It
  


11   mentions down in the bottom icebreaking activities are
  


12   included, but I'm touching on activities that we have
  


13   highlighted as the ones with a high level of impact.  So
  


14   again, Alternative 2 in the Beaufort Sea would be up to
  


15   four seismic surveys and one drilling program.  The
  


16   Chukchi Sea, up to three seismic surveys and one drilling
  


17   program.
  


18             Alternative 3 is the higher level of activity.
  


19   Again, it's the same as the first EIS in the Beaufort, up
  


20   to six seismic surveys and two drilling programs, and in
  


21   the Chukchi up to five seismic surveys and two drilling
  


22   programs.
  


23             Alternative 4 is the new alternative that we
  


24   have added, and it is the same as Alternative 3, but with
  


25   two additional drilling programs added in each the Chukchi
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 1   and Beaufort Seas.
  


 2             So Alternative 5 is the same as 4 was in the
  


 3   first EIS, and it contemplates those levels of activity,
  


 4   but assuming that the time/area closures that we have
  


 5   evaluated in all of the alternatives would be required in
  


 6   that alternative.  If either agency were to adopt that,
  


 7   those time/area closures would all be required.
  


 8             And last, Alternative 6 looks at different
  


 9   technologies that could be used for putting less sound
  


10   into the water.  So for example, types of technologies
  


11   that could be used in certain circumstances in place of
  


12   seismic air guns or types of technologies that could be
  


13   used in conjunction with air guns to make them quieter.
  


14   And it looks at the status of those technologies, where
  


15   they are in the development process and the potential for
  


16   using them in different situations in the future.
  


17             So that's sort of an overview of the
  


18   alternatives that are looked at.  And in the EIS for each
  


19   of the alternatives -- and I've just put an example up
  


20   here.  For each of the alternatives we include maps.  This
  


21   is a conceptual example of Alternative 4, I believe.  And
  


22   what we do with those maps is sort of outline some of the
  


23   things that folks might want to look at.  It's not the
  


24   very maximum amount of activity allowed under these
  


25   alternatives, but it's close to it, so to give you sort of
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 1   an illustration of kind of the spatial scope that we are
  


 2   talking about.
  


 3             And so I don't have a pointer, but I'll just
  


 4   sort of list some of the things that are shown in this
  


 5   map.  So we have got the lease blocks, and those are the
  


 6   little rectangles up there.  We have got dots that
  


 7   illustrate different seismic surveys.  So those long green
  


 8   lines, for example, are track lines of the 3D seismic
  


 9   surveys, and the dots along it represent the boat.  And
  


10   the circles that you see around there, for people who are
  


11   used to looking at documents that assess acoustic impacts,
  


12   those are the isopleths that are associated with
  


13   particular effects of marine mammal takes, for example.
  


14   So what those show, all the red circles around that
  


15   triangle there show the distance at which an animal would
  


16   expect to be taken.  This is a regulatory trigger under
  


17   the Marine Mammal Protection Act.
  


18                   MR. TOM LAKOSH:  Could you please speak
  


19   up?
  


20                   MS. JOLIE HARRISON:  Sure, sure.  Sorry
  


21   about that.  So what I just said, in case you didn't hear
  


22   that, is that the circles around the dots -- so the dots,
  


23   I'll say again, there are some up there that represent
  


24   seismic surveys.  The smaller blue ones represent drilling
  


25   platforms, and the dots around them show support vessels.


           MIDNIGHT SUN COURT REPORTERS (907) 258-7100







16


  
 1   But the circles -- the circles around those dots represent
  


 2   the distances at which from acoustic impacts animals -- it
  


 3   might be expected there to be an adverse behavioral
  


 4   response, that sort of thing.
  


 5             Also on this map there is the purple lines
  


 6   depicting the three-mile line along the shore.  Also on
  


 7   these maps are some of the time/area closures for marine
  


 8   mammals or subsistence areas.  For example, in the upper
  


 9   left-hand corner there is Barrow Canyon.  Also they're a
  


10   little harder to see, but Kaktovik and Cross Island have
  


11   an area associated with them, as well.
  


12             I think that's about it.  So we have these maps
  


13   each for the Beaufort and Chukchi Sea for each of the
  


14   alternatives.  We have those examples.  Again, I think the
  


15   goal here is to provide some spatial scope.  We also
  


16   did -- this is meant to sort of give an sense of temporal
  


17   scope for each of the activities, sort of mapping out
  


18   across months sort of the number of activities that might
  


19   be going on at that same time in different time periods.
  


20   So those sorts of maps are included for each of the
  


21   alternatives for you to review.
  


22             So one thing I just wanted to make clear -- and
  


23   I alluded to this a minute ago -- is the analysis of
  


24   mitigation measures in the EIS is set up so we have sort
  


25   of two categories of mitigation measures.  We have
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 1   standard mitigation measures.  And within an alternative,
  


 2   if a measure is a standard measure, that means if you were
  


 3   to adopt that alternative, it would -- that measure would
  


 4   be required in every authorization permit that was issued.
  


 5   Additional measures are those that are -- can be
  


 6   considered, and down the line -- they are evaluated in
  


 7   this EIS, but down the line when the Marine Mammal
  


 8   Protection Act permit or BOEM permit is issued, that
  


 9   decision whether to include those would be made at that
  


10   time.  So that's what it means to be an additional
  


11   measure.
  


12             Now, both standard and additional measures are
  


13   analyzed in the context -- so we look at how are these
  


14   measures supposed to and to what degree are these measures
  


15   expected to reduce impacts to marine mammals or
  


16   subsistence uses.  And we look at how effective are they
  


17   expected to be based on information we have from previous
  


18   implementation, that sort of thing, and how practicable or
  


19   impracticable are they to implement for the applicants.
  


20   And we do that sort of evaluation on all of the measures.
  


21             And then, for example, some of the additional
  


22   measures could become standard based on the evaluation
  


23   that's done in this EIS.  In the final EIS they could
  


24   become standard.  They could also -- through this
  


25   evaluation it could be that they were expected not to work
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 1   and were not included at all, or they could be, again,
  


 2   kept as additional measures that might be used in certain
  


 3   circumstances in the future when the permit is issued.  So
  


 4   that's how we have evaluated those mitigation measures.
  


 5             And this is showing -- it says why are
  


 6   mitigation measures important, and it's also just to sort
  


 7   of outline the types of measures that are considered
  


 8   broadly.  And so one of them is near source acoustic
  


 9   exposures.  And they are measures such as shutdown
  


10   measures, those sorts of things, but are mostly intended
  


11   to alleviate the likelihood of an injury, so they are
  


12   those sorts of mitigation measures.
  


13             There are also ones that are meant to reduce
  


14   either the severity or number of behavioral harassment
  


15   type of effects.  So, for example, time/area closures, if
  


16   there were an area that were known to be really dense,
  


17   obviously if you decrease activity in that area, it might
  


18   reduce the number of takes.  Or if there were thought to
  


19   be some sensitive life stage or important behavior going
  


20   on, or perhaps if you were to reduce activity in that
  


21   area, it might be expected to reduce the severity of
  


22   impact.  So those are -- those sorts of mitigations are
  


23   considered as well.
  


24             We also have some mitigations that are intended
  


25   to or have been proposed to lessen acoustic impacts to
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 1   marine mammals.  We have some related to discharges or to
  


 2   try to reduce the likelihood of a ship strike.
  


 3             And last we have to talk about mitigation
  


 4   measures that will help ensure that there are no
  


 5   unmitigable adverse effects to subsistence uses of marine
  


 6   mammals.  And again, time/area closures are one of the
  


 7   prime ones of those in several of the measures we propose,
  


 8   and/or the standards relate to making sure that there are
  


 9   no activities going on when there is a hunt that's going
  


10   to be occurring.  So those are the sorts of measures that
  


11   we have considered that are kind of broadly characterized
  


12   in the EIS.
  


13             So I already mentioned this briefly earlier, but
  


14   I do like to talk about how is the EIS going to be used.
  


15   And I did mention this a minute ago.  But, you know,
  


16   specifically it's -- it is a decision support tool.  So
  


17   when it's time for us to think about issuing the
  


18   individual permit applications that have come in, this
  


19   is -- we're supposed to be able to look back to this, and
  


20   it will help us figure out the best way to do that, both
  


21   in levels of activity that work within the statutes that
  


22   our agencies are trying to implement and also what
  


23   mitigations are appropriate to make sure that we reach the
  


24   findings that we need to.
  


25             And then, as I mentioned, of course, it is
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 1   intended to be the document that helps National Marine
  


 2   Fisheries Service be in compliance with the National
  


 3   Environmental Policy Act.  And the same thing goes for the
  


 4   Bureau of Ocean Energy Management.  They use it to help
  


 5   them make decisions on issuing permits and how to do it
  


 6   and what mitigations to use and to help them comply with
  


 7   that statute, as well.
  


 8             And of course this is the most important part,
  


 9   which is where we say we need your help.  And I always try
  


10   to sort of target some of the specific things that can be
  


11   really helpful from folks.  And part of the reason for
  


12   coming up here to Alaska and talking both to operators and
  


13   people that do this for a living, as well as the people
  


14   that are around when it's happening is I think everyone
  


15   here has probably been exposed to examples of when things
  


16   have worked really well and examples when they haven't.
  


17   And those examples can be very helpful in doing this sort
  


18   of an analysis.  So we ask people for that sort of input.
  


19             Also, hopefully some people will have a chance
  


20   to review the document itself, and where you can say, wow,
  


21   you are missing some important information and provide it
  


22   to us or point out if we mischaracterized something or
  


23   there is a mistake, letting us know, that's obviously
  


24   really important.
  


25             And then one of the really substantive pieces is
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 1   if folks have recommendations specifically and would like
  


 2   us to evaluate some additional mitigation measures that
  


 3   might be able to help us reduce impacts either to marine
  


 4   mammals or subsistence uses, that's very helpful.  And
  


 5   then the other piece is we have, you know, monitoring that
  


 6   would be required.  And if people have good ideas about
  


 7   some types of monitoring that would really help us better
  


 8   understand these impacts, we always look for those.
  


 9             All right.  So this is just an overview.  And
  


10   here, unfortunately, is a table -- I wasn't able to change
  


11   the date, but this is the steps of this whole National
  


12   Environmental Policy Act process that we are talking about
  


13   here tonight.  And we are in this step that is highlighted
  


14   in red on there, which is, again, the second --
  


15   Supplemental Draft Environmental Impact Statement.  Here
  


16   it says that the comment period ends May 28th.  We have
  


17   actually extended that -- and I apologize for not changing
  


18   it here -- to June 27th.  So folks have until June 27th to
  


19   give us their comments or tonight will be your oral
  


20   comments.
  


21             And after this what we do when this comment
  


22   period ends is incorporate those comments as appropriate
  


23   and work through finishing out the document and making a
  


24   final document that hopefully we'll be able to wrap it up
  


25   in the beginning of next year.
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 1             I think Michael might -- I have a couple more
  


 2   slides, Michael, but I might give some different
  


 3   details -- we weren't sure many how many people there
  


 4   were, but I know we definitely had asked people to sign up
  


 5   if you would like to give comments.  In a moment Michael
  


 6   will perhaps propose a time limit.  And as we mentioned,
  


 7   Mary here is recordkeeper and getting a transcript of
  


 8   what's going on today, and we will have your verbatim
  


 9   comments for our records.  And if you have written
  


10   comments that you are perhaps speaking from, if you would
  


11   please give them to Mary, that would be really helpful.
  


12             Okay.  So again, we will be taking those oral
  


13   comments today, but obviously we also take written
  


14   comments.  And you can mail them to us.  You can also
  


15   leave comments at regulations.gov.  And there is a handout
  


16   on the table, I think, that has our National Marine
  


17   Fisheries Service website where you can go and find out
  


18   more about the Environmental Impact Statement and all of
  


19   this that is printed up here.
  


20             And that's it.  So mostly I just want to say
  


21   thanks so much for coming out and providing us some input
  


22   tonight.  We really appreciate it, and we have appreciated
  


23   it throughout the week at the other locations, as well.
  


24   If you don't have a chance tonight, please do send in
  


25   written comments.  The more information we have from folks
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 1   up here, I think the better the document will be.  So we
  


 2   appreciate your time.  Thanks so much.
  


 3                   MR. MICHAEL HALLER:  Okay.  A little
  


 4   transition.  We have at least five of you who have
  


 5   indicated you would like to speak so far, so if we could,
  


 6   at least for the first round -- I'll put it that way -- if
  


 7   you could keep it to four or five minutes the first time
  


 8   up, and then if you have further comments, that way it
  


 9   will give everybody a chance to be heard at least once,
  


10   and then you can come back and add to it.  That would be
  


11   just fine.  And for those of you who haven't signed up, if
  


12   you are inspired to join, we certainly would like to
  


13   invite you to do that.
  


14             And we would ask that you come up.  And if you
  


15   have notes, you can put them there.  And as Jolie
  


16   indicated, if you have some prepared comments, we would
  


17   like to have Mary get a copy of those.  So what we are
  


18   doing, just to make sure it's all fair and everything, we
  


19   have this deluxe drawing bag made in Spenard, I'm sure.
  


20                   UNIDENTIFIED FEMALE SPEAKER:  It looks
  


21   like a raffle, like we are going to get a prize or
  


22   something.
  


23                   MR. MICHAEL HALLER:  It could.  And Tom,
  


24   it's your lucky day.  You get to be number one.
  


25                   MR. TOM LAKOSH:  No, do everybody else.
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 1   I'll keep talking, so I'll wait for the second round.
  


 2                   MR. MICHAEL HALLER:  Well, all right.  You
  


 3   are welcome.  All right.  Well, Eleanor.
  


 4                   MS. ELEANOR HUFFINES:  Thank you.  My
  


 5   name is Eleanor Huffines, and I manage the Arctic programs
  


 6   of Pew Charitable Trust.  So it's still pretty formal for
  


 7   the few of those in the room.  But thank you so much for
  


 8   being here tonight.  I feel like it's a little bit of deja
  


 9   vu.  We've all been doing this a number of times for the
  


10   last, feels like, 15 or 20 years.
  


11             I think my first recommendation -- our science
  


12   team will review the document in detail and provide you
  


13   written comments.  So tonight I'm going to stick to some
  


14   pretty broad general themes.  And I'd just say that there
  


15   is a small level of frustration with the comments that
  


16   were given in the last draft where you don't really
  


17   respond to them in this draft, and they're still pretty
  


18   critical.  And we've heard them at the Open Water Meeting,
  


19   and so it will be good to reiterate them here again today.
  


20             And I think largely one of the biggest concerns
  


21   is that this is largely driven by number of projects,
  


22   number of activities versus amount of sound.  And that
  


23   really to look at measured impact and balancing seismic
  


24   activity and offshore activity with subsistence uses, that
  


25   we really need to get at what you've heard, sound budget
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 1   and noise budget and overall impact to the water, rather
  


 2   than coming at this by level of activity, but amount of
  


 3   noise.  I mean, not to minimize or diminish the importance
  


 4   of the activity, but to better measure it.  I think that's
  


 5   still -- people are very interested in that.  I think it's
  


 6   critical.  And there is some confusion around how you get
  


 7   to the number of projects.  So more clarity on that in the
  


 8   final would be great.
  


 9             The other significant concern is around
  


10   time/area closures.  Largely the government is looking at
  


11   if it's an important subsistence activity both from
  


12   traditional knowledge and Western science.  NOAA has
  


13   recommended to BOEM a number of areas that should be
  


14   deferred from leasing that aren't included in here.  NOAA
  


15   also has an ongoing project to identify known areas of
  


16   biological importance.  These are essential components
  


17   that aren't included in here.
  


18             And ultimately hoping that, when you get to the
  


19   alternatives, essentially some area of the ocean for
  


20   subsistence use in every alternative should be protected
  


21   for the critical feeding, migration or rearing habitat.  I
  


22   think that's a pretty good balanced approach and will
  


23   better get at the issue of cumulative effects.  Since I've
  


24   heard you incorporate that, BOEM, and we know the science
  


25   is out there, that you are pursuing it in other EIS
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 1   documents across the agency, it seems pretty critical.
  


 2             Cumulative effects is still a concern in terms
  


 3   of measurement, both -- or also in the Beaufort with the
  


 4   State water seismic activity and the marine vessel traffic
  


 5   associated with seismic activity, and we feel like there
  


 6   could be a better job at measuring those adverse impacts,
  


 7   clarity of how the effects are measured and where the
  


 8   science comes from in the document; major versus minor
  


 9   would be significant.
  


10             And I think the last big challenge for people,
  


11   the Bering Straits is often left out.  They are big
  


12   hunters.  They are really concerned about marine impacts.
  


13   Gambell, Savoonga, they are all whaling right now.  They
  


14   were not consulted on this document, to the best of my
  


15   knowledge and from the input I get from them.  So
  


16   considering those communities, considering their specific
  


17   use of bowhead, ice seals would be really important.
  


18             You didn't address it here today, but the last
  


19   thing I would say is that greater clarity on the acoustic
  


20   criteria that are being revised and how is that going to
  


21   affect the document.  If you are significantly changing
  


22   how you measure acoustic criteria before this is done, it
  


23   seems like an additional burden on the reevaluation on the
  


24   impacts analysis and document, and you're almost
  


25   completed.
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 1             So again, thanks for the time, and we look
  


 2   forward to the ongoing conversation.
  


 3                   MR. MICHAEL HALLER:  Thanks, Eleanor.  And
  


 4   let's see.  Verner Wilson.
  


 5                   MR. VERNER WILSON:  Thanks for keeping
  


 6   your promise not to draw me first.  Hi.  My name is Verner
  


 7   Wilson.  I work for World Wildlife Fund.  I'm originally
  


 8   from Dillingham, and I'm Yup'ik and Siberian Yup'ik.  And
  


 9   my mom is from Savoonga, and she grew up in Nome.  And I
  


10   have a lot of relatives on St. Lawrence Island.  And as
  


11   Eleanor said, a bunch of them are whaling or getting ready
  


12   to whale or whaling.  And it's like one of my favorite
  


13   times of the year because we always get fresh shipments of
  


14   muktuk.  And so my whole family is really excited for
  


15   that.
  


16             Thanks for taking testimony here today.  I
  


17   wanted to offer comments from World Wildlife Fund and me
  


18   personally.  WWF does not think that this document
  


19   considers cumulative impacts adequately.  One thing they
  


20   must adequately consider more is the impact of shipping,
  


21   as Eleanor said.  I've talked with my relatives in
  


22   Savoonga, and they are seeing more shipping up there.  And
  


23   you should also -- I believe you should also consider the
  


24   impacts of increased drilling on the Russian side, as
  


25   well, and how that could affect marine mammals and if
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 1   there is any sort of accidents or other impacts from that
  


 2   side and how that could affect our marine mammals who
  


 3   don't know any boundaries between Russia and the United
  


 4   States.
  


 5             So we also have six other points.  Stop
  


 6   authorizing drilling until you know how to protect whales
  


 7   and seals from increased level of noise.  We hope that you
  


 8   recognize that we believe that we still need to learn more
  


 9   about the dangers of noise from offshore drilling.  Create
  


10   a noise or sound budget in the Arctic Ocean that would
  


11   limit the amount of dangerous sound that can enter into
  


12   the fragile Arctic ecosystem.  Incorporate new acoustic
  


13   criteria into your analysis of noise impacts.
  


14             I understand you're in the process of changing
  


15   the way you measure how offshore drilling can harm marine
  


16   mammals.  But it's also my understanding that you are
  


17   using six-year-old data soon to be outdated, so we hope
  


18   that you could update that and use that criteria for
  


19   measuring impacts as, you know, any outdated information
  


20   could understate the potential to harm marine mammals.
  


21             We also hope that you will protect biologically
  


22   important areas, and I believe that you are in the process
  


23   of compiling information about biologically sensitive
  


24   areas for animals in the Arctic Ocean.  However, we do
  


25   believe that you do not include protections for important
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 1   areas, such as Camden Bay.  And, you know, it's -- we all
  


 2   understand how, you know, marine mammals don't have any
  


 3   boundaries, and I think that even growing up in Dillingham
  


 4   and my mom being from Savoonga, that if you are going to
  


 5   affect the marine mammals all the way up on the Arctic
  


 6   Ocean, that they go all the way up there for feeding
  


 7   and -- I mean, these marine mammals are important for
  


 8   people throughout Western Alaska, as you know, not just
  


 9   for people on the North Slope.  So really consider that.
  


10             And as Eleanor said, we hope that you will
  


11   consult or, you know, incorporate people from my mom's
  


12   hometown of Savoonga and consult with them, as well, in a
  


13   meaningful way.
  


14             So we believe that there is no rush to this
  


15   document.  Go back and start over and improve it.  And
  


16   until you do, do not issue any permit.  Thank you.
  


17                   MR. MICHAEL HALLER:  Okay.  Nikki Martin.
  


18   I might as well say come on deck after when we are done
  


19   right after, Andrew.
  


20                   MS. NIKKI MARTIN:  Good evening.  My
  


21   name is Nikki Martin, and I'm the Regulatory and Legal
  


22   Affairs Manager for the Alaska Oil and Gas Association.
  


23   AOGA is a nonprofit trade negotiation whose 15 member
  


24   companies account for the majority of oil and gas
  


25   exploration, development, production, transportation and
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 1   refining activities onshore and offshore in Alaska.
  


 2   AOGA's members have worked cooperatively with NMFS for
  


 3   decades to study marine mammal populations and behavior in
  


 4   the Arctic and to closely monitor oil and gas activities
  


 5   with the potential to affect marine mammals.
  


 6             Alaska's OCS is estimated to hold approximately
  


 7   27 billion barrels of oil and 132 trillion cubic feet of
  


 8   natural gas.  Developing Alaska's vast OCS resources is
  


 9   essential to any effort to reduce the nation's dependence
  


10   on foreign sources of oil and is vital to stemming the
  


11   decline of throughput in the TransAlaska Pipeline, a
  


12   critical national infrastructure that will face
  


13   operational challenges without additional supply.
  


14             We appreciate the opportunity to provide
  


15   testimony tonight on the Supplemental Draft EIS on the
  


16   effects of oil and gas activities in the Arctic Ocean
  


17   prepared by the National Marine Fisheries Service.
  


18   Unfortunately, due to the expedited sceduling of this
  


19   public hearing just two weeks after the release and start
  


20   of the comment period for a 1,500-page document, our
  


21   testimony tonight will be brief and generally address some
  


22   of our initial concerns with the draft.  AOGA will,
  


23   however, again provide detailed written comments before
  


24   the close of the comment period.
  


25             AOGA recommends that, in the future, NMFS
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 1   schedule public hearings on agency proposals at a time
  


 2   that gives the public a meaningful opportunity to review
  


 3   the proposal and provide informed testimony.
  


 4             AOGA appreciates the underlying desire of NMFS
  


 5   to engage in a thoughtful impact analysis and undertake
  


 6   this supplemental analysis.  While NMFS has generally
  


 7   identified portions of the DEIS where substantive changes
  


 8   have been made, AOGA's members are concerned that the
  


 9   Supplemental Draft EIS overlooks and fails to adequately
  


10   address the previous critical comments of AOGA and other
  


11   stakeholders.  Unfortunately, NMFS has not identified with
  


12   specificity the changes made in the draft and is not
  


13   providing responses to the previous comments until after
  


14   the final EIS is published.
  


15             That said, it is evident from a cursory review
  


16   that the fundamental problems with the earlier draft have
  


17   not been repaired.  The draft still lacks context for the
  


18   decisions and activities it purports to analyze and
  


19   remains untethered from any specific proposed action,
  


20   including the issuance of incidental take authorizations
  


21   under the Marine Mammal Protection Act and the impact of
  


22   acoustic criteria thresholds yet to be determined.
  


23             The Supplemental Draft EIS evaluates entirely
  


24   speculative future actions, none of which are currently
  


25   proposed federal actions, as NEPA requires for
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 1   nonprogrammatic documents.  In the Supplemental Draft,
  


 2   NMFS has also greatly expanded the applicability of the
  


 3   statement from the five-year time frame of activity
  


 4   analyzed in the draft from 2012 to 2017 to now seemingly
  


 5   cover oil and gas exploration activities in the Beaufort
  


 6   and Chukchi seats in perpuitity, further compounding the
  


 7   problems arising from the speculative nature of this
  


 8   draft.
  


 9             The impact analysis for the issuance of MMPA
  


10   incidental take authorizations also remains fundamentally
  


11   flawed.  For example, in the marine mammal section, all of
  


12   the alternatives analyzed other than no action purport to
  


13   have at least a minor impact on marine mammals, which is
  


14   defined by NMFS as something greater than negligible.
  


15   This is contrary to both, one, the longstanding record
  


16   showing that oil and gas activities in the Arctic have had
  


17   no more than a negligible impact on marine mammals and,
  


18   two, the Marine Mammal Protection Act's negligible impact
  


19   standard for incidental take authorizations.  Indeed,
  


20   neither NMFS nor the U.S. Fish and Wildlife Service has
  


21   ever prepared an EIS for incidental take authorizations in
  


22   the Arctic, and such authorizations have been
  


23   appropriately evaluated in judicially sustained
  


24   environmental assessments.
  


25             The scope of the draft also continues to include
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 1   impacts to marine mammal species under the jurisdiction of
  


 2   the U.S. Fish and Wildlife Service, including the polar
  


 3   bear and Pacific walrus, even though the Service has
  


 4   declined to participate in the preparation of this
  


 5   document.  NMFS' analysis for these issues is beyond their
  


 6   jurisdiction and unnecessarily duplicative of decisions
  


 7   and analyses that have been, are being, and will be
  


 8   performed by the U.S. Fish and Wildlife Service.
  


 9             Under Fish and Wildlife Service's current draft
  


10   incidental take regulations for polar bears and Pacific
  


11   walrus in the Chukchi Sea, the Service analyzed up to
  


12   three simultaneous exploratory drilling operations.  NMFS'
  


13   final biological opinion released last week regarding
  


14   Arctic oil and gas leasing and exploration activities
  


15   purports that the Bureau of Ocean Energy Management
  


16   anticipates no more than two simultaneous drilling units
  


17   in the Chukchi, while the Supplemental Draft EIS before us
  


18   tonight analyzes up to four.  This is but one example of
  


19   the inconsistencies and legal uncertainties that arise
  


20   when duplicative and unnecessary agency analyses are
  


21   undertaken.
  


22             As indicated earlier, NMFS' analyses are also
  


23   flawed and inconsistent with the longstanding record of
  


24   oil and gas activities in the Arctic.  With current
  


25   mitigation measures in place, oil and gas leasing,
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 1   exploration and development activities have had no known
  


 2   adverse impacts to marine mammal populations in the Arctic
  


 3   Ocean.
  


 4             As one example, the bowhead whale has been
  


 5   exposed to the full range of oil and gas activities in the
  


 6   Alaskan OCS since the 1960s.  The best available
  


 7   scientific information indicates to a high degree of
  


 8   reliability that routine oil and gas activity has no more
  


 9   than a negligible impact on the western Arctic bowhead
  


10   stock, amounting to nothing more than very minor changes
  


11   in migration paths and vocalization rates.  The stock has
  


12   experienced robust growth for many decades while exposed
  


13   to oil and gas activities, and the stock is healthy and
  


14   resilient to any adverse environmental, subsistence, and
  


15   anthropogenic effects.
  


16             Notwithstanding this information and the
  


17   unbroken record of well-supported negligible impact
  


18   determinations made by NMFS for decades, the Supplemental
  


19   Draft EIS inexplicably concludes the impact of oil and gas
  


20   activities under all action alternatives is either
  


21   moderate or moderate to major.  This finding is directly
  


22   contradictory to four decades of data and scientific
  


23   opinion, including NMFS' own determinations.
  


24             AOGA's members also remain concerned about the
  


25   Supplemental Draft EIS' apparently failure to clearly
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 1   separate protection of the subsistence hunt from the
  


 2   protection of the marine mammals, as well as its lack of
  


 3   reliance on traditional ecological knowledge.
  


 4             Finally, the Supplemental Draft EIS continues to
  


 5   include unreasonable and unsupported mitigation measures
  


 6   and alternatives.  For example, in Alternative 6, NMFS
  


 7   analyzes use of alternative technologies, quote, unquote,
  


 8   even though these technologies are uncertain and there is
  


 9   insufficient information upon which to conduct adequate
  


10   NEPA analysis.  In fact, some of these technologies have
  


11   not even been built or tested.  This alternative,
  


12   therefore, does not meet the NEPA reasonableness standard.
  


13   Other mitigation measures discussed in the supplemental
  


14   draft are also unreasonable and inconsistent with the
  


15   record of oil and gas activities and practice in the
  


16   Arctic.
  


17             AOGA will continue to be a longstanding
  


18   supporter of the MMPA regulatory process as an effective
  


19   means of balancing responsible oil and gas development
  


20   with conservation of marine mammals in the Arctic.
  


21   However, the purpose, need and scope of NMFS' analysis
  


22   under this draft EIS are misaligned with the MMPA,
  


23   conflicting and confusing, and duplicative of other NEPA
  


24   analyses.  If there were ever a need to perform such a
  


25   broad analysis of oil and gas activities in the OCS, the
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 1   only agency qualified to lead such an effort would be the
  


 2   Bureau of Ocean Energy Management, as the ability to
  


 3   authorize, proscribe or limit oil and gas activities are
  


 4   within BOEM's authority alone.  BOEM currently conducts
  


 5   this NEPA analysis pursuant to the four-stage process for
  


 6   the development of oil and gas activities under the OCS
  


 7   Lands Act.  AOGA remains firm in its position that this
  


 8   Supplemental Draft EIS is fundamentally flawed legally and
  


 9   factually and therefore urges NMFS to respectfully
  


10   withdraw this Supplemental Draft EIS.
  


11             Thank you for your time.
  


12                   MR. MICHAEL HALLER:  Tom, you are on deck.
  


13                   MR. ANDREW HARTSIG:  My name is Andrew
  


14   Hartsig.  I am the Arctic Program Director for Ocean
  


15   Conservancy, and we will submit more detailed comments,
  


16   written comments for the record.  I think most of my major
  


17   points have already been made by Eleanor and Verner, so
  


18   I'll try and keep this short.  You mentioned that this
  


19   document is intended to be a decision support tool.  And I
  


20   fear that this analysis won't really serve that function
  


21   very well.
  


22             One of my concerns, for example, is the
  


23   document's characterization of impacts is either
  


24   negligible, minor, moderate or major.  And that doesn't
  


25   really correspond to the MMPA standards.  So I fear that


           MIDNIGHT SUN COURT REPORTERS (907) 258-7100







37


  
 1   without additional NEPA analysis on top of what you have
  


 2   already done here, this isn't going to be enough to
  


 3   support your findings when you make findings under the
  


 4   MMPA.
  


 5             In addition, I think that the EIS fails to
  


 6   analyze cumulative impacts in a meaningful way.  It hasn't
  


 7   incorporated the synergistic and additive impacts from
  


 8   things like increasing vessel traffic and climate change
  


 9   impacts, nor has it incorporated the type of impacts that
  


10   you see in a geographic scope, for example, in the Bering
  


11   Strait region -- and that's what Verner pointed out -- and
  


12   Russia, so I would encourage you to incorporate a more
  


13   meaningful cumulative impact analysis in the next
  


14   go-around.
  


15             And as others have said, this doesn't
  


16   incorporate the new or forthcoming acoustic criteria that
  


17   you are developing, and I think that could result in a
  


18   significant understating of the potential harm to marine
  


19   mammals.  So I think instead of listing more things, I'll
  


20   just say that the direction that this is headed is not
  


21   looking good, and I would encourage you to go back to the
  


22   drawing board and come up with some new ideas.  And when
  


23   you do, I would like to see the inclusion of a sound
  


24   budget or a noise cap, like Eleanor talked about earlier,
  


25   the inclusion of those new acoustic criteria.  And then
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 1   greater and more meaningful protection for biologically
  


 2   important areas similar to what Eleanor talked about
  


 3   earlier.  And then an analysis, like I said, of cumulative
  


 4   effects in a more rigorous and meaningful way.
  


 5             So I think I'll leave it at that and submit more
  


 6   detailed comments in written form later.  So thanks for
  


 7   the opportunity to comment.
  


 8                   MR. MICHAEL HALLER:  Thanks, Andrew.  Tom.
  


 9                   MR. TOM LAKOSH:  So we are going on the
  


10   second round, too, huh?
  


11                   MR. MICHAEL HALLER:  If we need to.
  


12                   MR. TOM LAKOSH:  Good evening.  My name
  


13   is Tom Lakosh.  I'm a resident of Anchorage.  And I find
  


14   the DEIS and the Supplemental DEIS to be wholly
  


15   inefficient, exhibiting dereliction of duty and gross
  


16   negligence on behalf of the NMFS/NOAA staffs such that
  


17   they should be subject to the False Claims Act if they try
  


18   and pick up a paycheck.  There is an obviously gross
  


19   avoidance of the question of oil spills and an inherently
  


20   conflicted set of conclusions that should preclude all
  


21   permitting activities by the Coast Guard, ADEC, BOEM and
  


22   BSEE because of failure to even provide the minimum
  


23   protections of law, much less the higher protections of
  


24   law required by the Marine Protection -- Marine Mammal
  


25   Protection Act and the Endangered Species Act.
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 1             The staff must have been in hibernation during
  


 2   this last drilling season, apparently, because they failed
  


 3   to take notice of the inability of the -- of Shell to
  


 4   control its ships and anchors, to control the position of
  


 5   its ships to impinging ice, or to control its ships and
  


 6   rigs in the severe Alaskan sea conditions where marine
  


 7   mammals were imminently threatened on all of those
  


 8   circumstances.  And there was no attempt to even require
  


 9   the federal agencies that permit those activities to bring
  


10   them into minimal compliance with the Clean Water Act, OPA
  


11   90 and the subsequent 2004 Coast Guard and Marine
  


12   Transportation Act or the subsequent 2006 Act requiring
  


13   satellite tracking of ships, which has yet to be
  


14   implemented.
  


15             Neither has the nontank vessels regulations of
  


16   2004 Coast Guard Authorization Act been implemented,
  


17   either.  Nor has the Coast Guard required permitting of
  


18   the Aiviq and Nanuq Shell vessels which were designed to
  


19   be used as bunkering tank vessels for the entire Shell
  


20   fleet which were permitted under State tank vessel law but
  


21   escaped all federal regulation whatsoever.  They were to
  


22   be carrying fuel in bulk from Dutch Harbor to the North
  


23   Slope, Chukchi and Beaufort Seas.  They did not receive a
  


24   federal tank vessel permit and, when challenged with it,
  


25   the Coast Guard claimed that they were anchor-handling
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 1   vessels.  They are clearly multipurpose vessels that were
  


 2   to be used as tank vessels, as towing vessels.
  


 3             And in the case of the -- of the new Salvage,
  


 4   Lightering and Firefighting Act would have been required
  


 5   to have an ability not only to tow the tank vessel Aiviq
  


 6   but its tow vessel the Kulluk at the same time because the
  


 7   Kulluk lost power, thus potentially grounding both vessels
  


 8   at once.
  


 9             And we have -- the Western Alaska captain of the
  


10   port zone extends from Anchorage all the way to the
  


11   Canadian border.  And it has a written policy to ignore
  


12   implementation of OPA 90.  It's called the remote areas
  


13   policy.  And I have a copy of it here, which I'll hand in.
  


14   And this allows an arbitrary -- this is an arbitrary
  


15   decision that allows less than OPA 90 requirements for
  


16   tank vessels and nontank vessels.
  


17             This is, in particular, the tank vessel edict
  


18   where it allows use of an OSRO, an oil spill response
  


19   organization, Chadux Alaska Corporation, which is only
  


20   qualified in the waterways and canals to be used as an
  


21   OSRO, for not only open ocean vessels like the Aiviq and
  


22   the brand-new Nanuq, to -- as their responders where they
  


23   have no open ocean capability whatsoever, they clearly
  


24   have no ice capable capability, and they are allowed to
  


25   respond in the Chukchi Sea as Shell's responder under the
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 1   State tank vessel permit.
  


 2             And it is absolutely incredible that NMFS would
  


 3   not be taking legal action against the Coast Guard where
  


 4   it is refusing to implement the minimum requirements of
  


 5   OPA 90 for all of these vessels and clearly for BOEM and
  


 6   BSEE where they still use an antiquated and irrelevant
  


 7   arbitrary methodology for determining oil spill response
  


 8   capability.
  


 9             The response to the Macondo spill firmly
  


10   establishes without any doubt that the methodology used
  


11   for determining oil spill response capability in the oil
  


12   spill response plans has no relation whatsoever to their
  


13   obligation under the law to OPA 90 and Clean Water Act, et
  


14   cetera, to provide for effective spill mitigation where
  


15   the estimated daily response capability was by more than a
  


16   factor of 300 under the actual response capability.  A
  


17   nearby well in the Mississippi Canyon showed maximum Gulf
  


18   EDRC of 491,200 barrels, approximately.  They not only had
  


19   that immediately available for response to the Macondo
  


20   spill, but they brought in the President's report --
  


21   Presidential Commission report on the oil spill stated
  


22   they brought in 1.2 million barrels of EDRC into the
  


23   region after the commencement of the spill.  They actually
  


24   recovered only 1,800 barrels a day on average, showing a
  


25   factor of minimally 273 times overestimation of the
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 1   response capability of the assets, but more like 6-, 700
  


 2   times the overestimation of the capability of the assets
  


 3   that were available.
  


 4             The law requires effective spill mitigation,
  


 5   recovery and removal, mechanical removal of the oil in
  


 6   addition to other types of dispersant application, if
  


 7   possible.  There has neither been an accurate assessment
  


 8   of a methodology that would reflect the realistic
  


 9   capability of those response assets in open water, but
  


10   much less so in ice-covered waters where there is either
  


11   fast or broken ice to further impede the effectiveness of
  


12   the response assets.
  


13             They -- there has been no attempt whatsoever to
  


14   use the ASTM F1780 encounter rate analysis that NOAA uses
  


15   in its spill tools.  There is a direct conflict between
  


16   NOAA's methodology and the Coast Guard and BOEM and BSEE
  


17   methodology for evaluating oil spill system effectiveness.
  


18   On that basis alone, NOAA and NMFS should be attacking any
  


19   permit issued to any vessel or any drilling operation in
  


20   these areas where marine mammals must be protected against
  


21   incidental take.  It is clearly not incidental take
  


22   because it's no accident where there is a deliberate
  


23   deception and misrepresentation of their ability to
  


24   mitigate spills.  This is not accidental.
  


25             Shell itself, Victoria Broje, one of the Shell
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 1   engineers who drew up the Shell Chukchi and Beaufort spill
  


 2   response plans, also participated in the ASTM F20
  


 3   committee that drew up the F1780-97 methodology for
  


 4   encounter rate analysis of spill response systems.  When
  


 5   questioned as to whether she used that in preparing those
  


 6   plans, the F1780 methodology that's also used in NOAA
  


 7   spill tools in preparing her contingency plan, she says,
  


 8   no, we are in compliance with applicable law, with the
  


 9   regulations.
  


10             The regulations are meaningless.  They are in
  


11   direct contradiction to the statutory intent to
  


12   effectively mitigate and remove oil in specific quantities
  


13   on a daily basis.  They are known to be fraudulently
  


14   misrepresented in capability of those assets to perform to
  


15   that level of oil -- mechanical oil spill removal, and
  


16   both the regulators and the regulating industries
  


17   participating in design of a more accurate analysis and
  


18   methodology for evaluating oil spill response systems,
  


19   they both refused to employ those methods in issuance of
  


20   permits.  Matter of fact, they simply throw out the book
  


21   entirely because they declare Alaska to be a remote area
  


22   where the infrastructure is insufficient to support the
  


23   full implementation of OPA 90 requirements.
  


24             We are second.  We are deemed second-class
  


25   citizens on a level of American Samoa and Guam.  We are
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 1   not being given our constitutional right to equal
  


 2   protection under the law.  And unless and until those
  


 3   minimum protections are afforded throughout the transient
  


 4   areas of all of those assets, where for Arctic oil and gas
  


 5   exploration must transit in order to conduct their
  


 6   activities, NMFS should attack each and every vessel
  


 7   permit that has been issued by the Coast Guard or the
  


 8   State for violation of the Marine Protection -- Marine
  


 9   Mammal Protection Act and for violation of the Endangered
  


10   Species Act where, in fact, there are co-existence of the
  


11   marine mammals, which are nearly all endangered at this
  


12   point, or at least threatened, and those others,
  


13   endangered species like speckled eiders and Aleutian
  


14   albatross.  So that these permits should be suspended
  


15   unless and until both private and public assets are up to
  


16   the task of effectively mitigating spills in accordance
  


17   with the law.
  


18             Now, I might add, in addition to the blatant
  


19   evasion of OPA 90 requirements, there is an additional
  


20   question of the allowable use of dispersants.  Subsequent
  


21   to the Exxon Valdez oil spill, the Auke Bay Laboratory had
  


22   done many additional studies and many studies have been
  


23   done since the Macondo spill, as well, that not only show
  


24   that oil is toxic to anadramous species and marine species
  


25   in the larval stage, but that when added with dispersants
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 1   are up to 50 times more toxic, and that there should be
  


 2   consideration of not only that cascading effect on marine
  


 3   and Arctic ecosystems from dispersion of the oil into
  


 4   the -- into the water column, but the effect of
  


 5   dispersants themselves.  And there should be specific
  


 6   prohibitions about dispersion of oil due to the -- the
  


 7   toxicity of the oil itself to larval stage fauna and to
  


 8   the toxic effects of the dispersants themselves.
  


 9             There is similarly no appropriate analysis to --
  


10   of the harmful affects to marine species from in situ
  


11   burning that is also mentioned in the oil spill response
  


12   plans.  The report inappropriately says that there will be
  


13   minimal impact to air quality, but notes that there is a
  


14   substantial effect from black carbon, but fails to
  


15   associate that effect with oil spill in situ burning.
  


16   Video that I've seen of in situ burns clearly shows to me
  


17   that under inversion conditions, that these plumes of soot
  


18   are likely to be deposited over long areas of the ice
  


19   surface, causing more impact to the marine mammals that
  


20   cross that ice than it would have been left in the limited
  


21   area in leads that would be -- you know, represent a much
  


22   lower probability of encountering a marine animal, a
  


23   marine mammal in that area.  Once you put it in a cloud
  


24   and disperse that soot over miles and miles, you create a
  


25   fence of soot across the ice that every marine mammal for
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 1   miles and miles and miles is going to roll its fur in.
  


 2             There has been no analysis of the soot deposits
  


 3   from in situ burning where it's an essential part of the
  


 4   oil spill response plans.  It must -- oil -- oil
  


 5   exploration must be prohibited unless and until an
  


 6   effective means of oil spill mitigation can be deployed
  


 7   and that does not adversely affect marine mammals.  There
  


 8   is no mitigation measures offered by NMFS, despite the
  


 9   fact that major impacts from a very large oil spill are
  


10   clearly understood to be the case.  That's why I'm saying
  


11   there is -- there is -- there is no attempt to employ new
  


12   technology that has been developed in northern Europe for
  


13   effective recovery and separation of oil and ice in -- in
  


14   our waters.
  


15             In fact, in 2003 I suggested a specific set of
  


16   oil and ice recovery methodology showing the design
  


17   prepared by a naval architect in cooperation with me to a
  


18   panel of experts in an Arctic oil spill conference.  It
  


19   was deemed to be so advanced as to not require research
  


20   and development, just a little engineering with the oil
  


21   companies.  When I went to BP, who was developing
  


22   Northstar at the time, I said, well, okay, how many do you
  


23   want.  And I was told, oh, we don't want any because the
  


24   State gives us a waiver of the response plan standard if
  


25   we have more than ten percent of ice in the water -- if
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 1   the oil surface is covered by more than ten percent of
  


 2   ice.  So essentially both the State and federal government
  


 3   have provided an exemption from oil spill standards,
  


 4   recovery standards on the premise that there is no ability
  


 5   to mitigate in ice -- in either solid or broken ice
  


 6   conditions.
  


 7             That means that where there is no ability to
  


 8   mitigate, you must seek prohibition of those activities
  


 9   that are essentially a major impact to the marine mammal
  


10   population and subsistence way of life as prohibited by
  


11   ANILCA and ANCSA.  You must understand it is a federal
  


12   agreement to protect the subsistence rights of Alaska
  


13   Natives, that failure to do so threatens the Alaska
  


14   pipeline right-of-way, the TAPS right-of-way.  That can be
  


15   rescinded for failure to protect, and all of those Native
  


16   claims can be reversed and we are back to square one if
  


17   you don't protect their subsistence way of life.
  


18             And it's clear that there is no attempt to
  


19   mitigate a very large oil spill.  There is no
  


20   capabilities.  There is no interest because the federal
  


21   and State governments both have a conflict of interest
  


22   here where they feel that production of the oil is more
  


23   than protection of the superior public purpose
  


24   establishing State and federal law of subsistence.
  


25             You have clear findings of a major impact, no
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 1   attempt to mitigate whatsoever, and there is no attempt to
  


 2   even require the minimum OPA 90 requirements, much less
  


 3   the enhanced and effect -- enhanced capability and
  


 4   effective removal of oil before it can adversely impact
  


 5   these marine mammals.  I might say that there needs to be
  


 6   quite a bit further analysis on how these species would be
  


 7   impacted, meaning by direct contact, direct ingestion or
  


 8   indirect ingestion and long-term incorporation of
  


 9   hydrocarbons in the fatty tissues of marine mammals and/or
  


10   on their fur.  There is really very little analysis of how
  


11   these animals will be impacted.
  


12             And I might say that, you know, even in situ
  


13   burning that will deposit, you know, sending residue of
  


14   the burn on the sea floor might well impact marine
  


15   walruses and other animals that forage on the ocean floor
  


16   by incorporation of those hydrocarbons in their fatty
  


17   tissues.  That type of tainting of subsistence resources
  


18   has prevented many of the tribal interests in the Prince
  


19   William Sound area from ever reusing those intertidal
  


20   resources and fisheries resources that were abundantly
  


21   used before the Exxon Valdez spill.  If you have long-term
  


22   incorporation of hydrocarbons into the fatty tissues of
  


23   these animals, their subsistence uses is adversely
  


24   impacted and NMFS must prevent the oil spills from
  


25   happening in the first place, particularly where it is
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 1   commonly agreed that they cannot be mitigated to any
  


 2   substantial effect, particularly under continuous ice --
  


 3   surface ice or in broken ice.
  


 4             And it must be noted that there is no ability to
  


 5   detect oil under vast ice.  There has been no -- they
  


 6   can't even find it, much less recover it.  And if oil
  


 7   exploration -- if a blowout occurs prior to either in the
  


 8   summer season or just prior to freeze-up in the summer
  


 9   season where there can be, as exhibited this last summer,
  


10   incursion of large ice sheets at any time, then there is
  


11   no ability to timely remove the oil from below continuous
  


12   ice -- continuous surface ice because there is no
  


13   methodology nor equipment available to detect that oil
  


14   under that ice.
  


15             The methodology for detecting oil under the ice
  


16   is bringing out an ice auger and randomly drill holes,
  


17   which has very little coverage, is clearly ineffective, it
  


18   could take months to cover a small area, and by then it
  


19   could remigrate during the summer.  Or during the winter
  


20   it could freeze into ice lenses where it becomes too
  


21   viscous to remove.  There is no methodology suggested
  


22   whatsoever for removing viscous oil that is no longer
  


23   capable of being pumped.  When you stick -- the stuff
  


24   turns into essentially asphalt in the wintertime after
  


25   about two and a half to three days.  You stick a pump in
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 1   that and all that happens is you create a vacuum or a hole
  


 2   in the asphalt.  There is no -- there is -- they suggest
  


 3   that they are going to leave it till springtime, but then
  


 4   in that case any animals that come into leads in the
  


 5   interim or -- will be polluted, they have no ability to
  


 6   accurately track it, and they have no better method for
  


 7   recovering it during breakup.
  


 8             There is absolutely no sound methodology for
  


 9   meeting OPA 90 requirements to effectively mitigate oil
  


10   spills with mechanical means.  And we found out from Auke
  


11   Bay Laboratory tests and from subsequent tests after the
  


12   Macondo spill that much smaller quantities of oil in the
  


13   water column caused detrimental effects and survival
  


14   effects for larval species and that dispersants are much
  


15   more toxic, particularly in combination with oil.  There
  


16   are no sound methodologies for mitigating these threats to
  


17   marine mammals.  You must prohibit this deliberate and bad
  


18   faith attempt to exploit resources at the expense of
  


19   subsistence rights and marine mammal protection.
  


20             It is clearly not the scientific methodology
  


21   that NOAA would employ in assessing oil spill response
  


22   capability.  Those methodologies, the minimum protections
  


23   of law, must be employed when assessing the permits that
  


24   have been issued for not only the drill rigs, but all of
  


25   the other vessels that are presently being deployed
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 1   throughout Alaskan waters in violation of the law with no
  


 2   ability to protect those resources, the marine mammals or
  


 3   the endangered species.
  


 4             I might note that the federal government, as I
  


 5   mentioned, would not regulate the tank vessels Aiviq or
  


 6   Nanuq under law, which would be required.  But it is also
  


 7   of interest to note that, even though the nontank vessel
  


 8   regulations have not come into effect, the Kulluk would
  


 9   not have been regulated even though it carries more
  


10   petroleum products on board that would require salvage,
  


11   lightering and firefighting capability if it was
  


12   self-propelling.  But because the Kulluk is not
  


13   self-propelled, all those petrochemical threats to our
  


14   environment fall solely upon the Coast Guard to mitigate
  


15   because they are not required to be privately mitigated by
  


16   Shell or whoever the hell is operating those rigs and
  


17   vessels.
  


18             That means that the Coast Guard must have the
  


19   assets pre -- contracted with prior contracting
  


20   immediately available to respond should -- should had the
  


21   fuel tanks on the Kulluk been breached.  Well, in your
  


22   report, you state that there are a unified plan and
  


23   subarea plans that detail the methodology for responding
  


24   to spills throughout the Alaskan marine environment.
  


25             Well, what you -- what you materially omitted
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 1   from that analysis is that each of those subarea plans has
  


 2   a phrase in it which states that none of the assets may be
  


 3   available, and it is not implied that any of these assets
  


 4   will actually respond to any spill in these areas.  None
  


 5   of the assets which they so boldly list are under the
  


 6   contract by the Coast Guard.  They may not be there.  They
  


 7   may not be available for response at all.  These are just
  


 8   ghost plans.  There are no contracted assets, despite the
  


 9   fact that the Coast Guard actually used Oil Spill
  


10   Liability Trust Fund assets to plan for the oil spills and
  


11   to buy equipment to put on their buoy tankers.  They have
  


12   oil spill response assets, none of which are in any of the
  


13   subarea plans.
  


14             So in fact, the Coast Guard has no firm plans to
  


15   respond to any oil spill from any of these assets which
  


16   are not regulated because they have been given exemption
  


17   as a nonpropelled vessel or as an anchor-handling tug or
  


18   as an oil spill response vessel when they all, you know,
  


19   are employed as seismic vessels, tank vessels, towing
  


20   vessels, essentially, which would otherwise be regulated
  


21   under law.  So neither the State nor the federal
  


22   government has the ability to say that they will employ
  


23   any specific asset to mitigate any spill.  And it is their
  


24   standard, their own standard to require private entities,
  


25   when they are regulated, to firmly contract assets that
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 1   are capable of timely deploying the appropriate technology
  


 2   for mechanical recovery of oil spills in the marine
  


 3   environment.
  


 4             But again, like I said previously, those assets,
  


 5   those regulations have been violated themselves.  When the
  


 6   State of Alaska allowed Chadux to be the primary response
  


 7   action contractor for the Aiviq and the Nanuq, they
  


 8   neglected to require Chadux to have any ocean capable oil
  


 9   spill response equipment or vessels to deploy them in the
  


10   open ocean environment, nor potentially in an ice-laden
  


11   environment where they may -- where, as we saw this
  


12   summer, they may be subject to incursions of ice even
  


13   during the open water -- quote, unquote, open water
  


14   drilling season.
  


15             So what we have is a total breakdown of the
  


16   regulatory system that doesn't require the minimum OPA 90
  


17   requirements, much less the higher standard that must be
  


18   applied to protect marine mammals and endangered species.
  


19   I don't see how there could be an impact statement that
  


20   doesn't cite these deficiencies, unless somebody has been
  


21   in a coma.
  


22             There is clearly a blatant lack of regulatory
  


23   oversight, no specific methodology for assuring
  


24   compliance, if the -- if the standards were applied.  And
  


25   we go on here year after year with promises of mitigation


           MIDNIGHT SUN COURT REPORTERS (907) 258-7100







54


  
 1   that we know will not work, that BOEM had to stop the
  


 2   drilling into hydrocarbon-bearing strata because of the
  


 3   lack of the containment dome that was supposed to be
  


 4   available on the oil spill response barge.  But what BOEM
  


 5   hasn't explained is how that oil containment dome would
  


 6   have been able to maintain position with the incursion of
  


 7   that huge ice pan that impacted the drill sites this
  


 8   summer.
  


 9             There has been no study on whether the single
  


10   available, immediately available icebreaker could cut the
  


11   ice to maintain that cap.  That ice would shift.
  


12   Theoretically, if it only moved -- was possible for the
  


13   ice pan to move in one direction, it could maintain a
  


14   position, you know, upstream of that barge, but that's not
  


15   the case.  We all know ice shifts sideways with the tide
  


16   and with the wind.  So there is no way that they could
  


17   maintain a position of that ice cap during the summer,
  


18   much less once the winter freeze-up occurs.
  


19             And unless there is a sound long-term
  


20   methodology for timely recovery of oil spills that
  


21   clearly -- that this study clearly shows would have a
  


22   major impact, NMFS cannot allow BOEM, BSEE or the Coast
  


23   Guard to permit any of these activities on -- in the
  


24   Arctic environment.
  


25             Thanks for your patience.  Any questions?
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 1                   MR. MICHAEL HALLER:  We are going to take
  


 2   a five- to eight-minute nature break here for a few
  


 3   moments.  So we will go off the record right now.  If some
  


 4   of you would like to offer some testimony after that short
  


 5   break, we will be available.  So we are officially off
  


 6   record.
  


 7              (A break was taken.)
  


 8                   MR. MICHAEL HALLER:  Okay.  Ladies and
  


 9   gentlemen, we will go to an open floor now.  Are there any
  


10   among you who would like to step forward and offer any
  


11   comments?  All right.
  


12                   MR. TOM LAKOSH:  How about questions and
  


13   answers?
  


14                   MR. MICHAEL HALLER:  Up to you, Madam
  


15   Chair.  Do you want to respond or not?
  


16                   MS. JOLIE HARRISON:  I'll be glad to have
  


17   a short off-line conversation with you, but I think this
  


18   was envisioned that this was collecting input.
  


19                   MR. TOM LAKOSH:  Why don't you open it up
  


20   to questions for the general audience?
  


21                   MS. JOLIE HARRISON:  Well, we opened it up
  


22   for public input.
  


23                   MR. TOM LAKOSH:  Comments, not questions.
  


24                   MR. MICHAEL HALLER:  Well, all right.
  


25   Well, we are going to declare it closed officially for the
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 1   record.  If you want to stay for informal conversation,
  


 2   exchanges, we will be happy to entertain those.  Thank you
  


 3   very much for coming out tonight.  We appreciate your time
  


 4   and your effort.
  


 5             And please, if you have comments for your
  


 6   organizations or other people who might otherwise have
  


 7   been here that you may know of that would like to offer,
  


 8   the comment period goes, again, through June 27, 2013.  So
  


 9   there are several ways to do it.  And there is information
  


10   up there.  If you want to take some of those fliers to
  


11   take back to some of those folks you may know of, please
  


12   do so.
  


13             Thanks so much.  Good evening.
  


14              (Proceedings adjourned at 8:40 p.m.)
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14   ______________ 2013.
  


15
  


16                             _________________________
                             MARY A. VAVRIK,


17                             Registered Merit Reporter
                             Notary Public for Alaska


18
  


19             My Commission Expires:  November 5, 2016
  


20
  


21
  


22
  


23
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            1                      P-R-O-C-E-E-D-I-N-G-S

            2                    MR. MICHAEL HALLER:  Good evening, ladies 

            3    and gentlemen.  And welcome to our EIS public hearing 

            4    tonight.  And my name is Michael Haller.  I am here on 

            5    behalf of Bureau of Ocean Energy Management.  The young 

            6    man that greeted you by the door is Scott Blackburn, one 

            7    of my colleagues from BOEM.  And on our stage is our 

            8    senior federal official here tonight for the hearing, and 

            9    that is Jolie Harrison.  We welcome each of you.  And 

           10    there will be an opportunity for any of you who would like 

           11    to speak to do that tonight to offer testimony in a few 

           12    moments, but as we begin, Jolie will take the opportunity 

           13    to sort of set the stage and provide some background for 

           14    you and a little bit of focus for our discussion tonight.  

           15              I would ask -- I don't know if it's a Muni rule, 

           16    but I did notice that these should be in the stun position 

           17    or the off.  Take your pick.  Or in the giggle, whatever 

           18    works for you.  But anyway, there is that.  So there is 

           19    your fair warning.  

           20              Now, if you come up to speak in just a little 

           21    bit, I'll tell you now, and then you will be reminded 

           22    again, that we do have a clerk here tonight who is 

           23    recording everything for us.  And so if you would be kind 

           24    enough to make sure that you introduce yourself clearly 

           25    and spell your name and speak in your normal tone, but 
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            1    understand that she's trying to record it, so she may 

            2    interrupt you simply to clarify if she is not hearing it 

            3    clearly enough.  So thank you very much.  

            4              This is the third in three of these hearings 

            5    this week.  We began the week on Monday at Kotzebue and 

            6    last night in Barrow, and so we are pleased to be here 

            7    this evening with you tonight.  And with that, I will turn 

            8    it over to Jolie. 

            9                    MS. JOLIE HARRISON:  Thanks, Michael.  

           10    Good evening.  So my name is Jolie Harrison, and I work in 

           11    the Office of Protected Resources in the National Marine 

           12    Fisheries Service.  And I actually lead a small group of 

           13    people who are responsible for implementing the Marine 

           14    Mammal Protection Act.  These are the guys that work with 

           15    the permits that will end up being considered for these 

           16    oil and gas activities.  

           17              So thank you Michael and Scott and Jim and other 

           18    folks who are here from the Bureau of Ocean Energy 

           19    Management.  National Marine Fisheries Service is actually 

           20    the lead agency on this Supplemental Draft Environmental 

           21    Impact Statement, which is what we will be talking about 

           22    tonight.  But my cohorts from Bureau of Ocean Energy 

           23    Management are a cooperating agency on that document, as 

           24    are the North Slope Borough.  So thanks to them for coming 

           25    to the meetings this week and helping out.  
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            1              I'm just mentioning who is -- there is my name 

            2    and the program I work in.  And those are the folks that 

            3    have worked with us before.  You probably recognize 

            4    Candace Nachman who worked very hard on this document, as 

            5    well as Mike Payne who heads the division that we're in.

            6              So just really quickly, these are the topics 

            7    that we are going to touch on tonight.  We are going to go 

            8    over what the proposed action is for this document.  We 

            9    are going to talk about the National Environmental Policy 

           10    Act process.  We are going to talk about the activities 

           11    that are covered by this document, the changes from the 

           12    2011 draft EIS, the project alternatives, and the next 

           13    steps and, of course, public comments.  

           14              Okay.  So what is the proposed action that we 

           15    are talking about on this document?  So you guys know, of 

           16    course, that oil and gas companies are very interested in 

           17    exploring the Beaufort and Chukchi Seas for energy 

           18    resources.  And there is sort of two government actions 

           19    that this document is focusing on.  

           20              The first one, when folks are going to do 

           21    activities that might have adverse impacts on marine 

           22    mammals, if they wanted to avoid violating the Marine 

           23    Mammal Protection Act, they need to get an authorization 

           24    from the National Marine Fisheries Service.  So that's the 

           25    first thing we're talking about.  And in order for us to 
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            1    be able to issue such an authorization, we have to make  

            2    two key findings.  And one of those is that any impact on 

            3    marine mammals will not have more than a negligible impact 

            4    on those marine mammal stocks and species.  So that's one 

            5    key finding.

            6              Another one is any adverse impact on the 

            7    availability of those marine mammals for subsistence uses 

            8    will be mitigated.  So those are sort of two key findings 

            9    that we have to make in order to be able to issue that 

           10    authorization.  So that's one of the actions that we are 

           11    talking about.  

           12              The other one is, if the companies are going to 

           13    invest in these activities, they may need to get different 

           14    permits.  Some of those permits are also covered by this 

           15    document:  Seismic surveys, shallow hazards surveys, 

           16    ancillary permits, those sort of things.  But also again, 

           17    the Bureau of Ocean Energy Management needs to be able to 

           18    make certain determinations before they can issue those 

           19    permits, and they need to make sure that any activities -- 

           20    that any information collected is done so in a technically 

           21    safe way, environmentally sound way that doesn't cause 

           22    harm to the marine, coastal or human environment.  

           23              So those are the sort of two government actions 

           24    that this Environmental Impact Statement is talking about.  

           25              So the other thing I want to go over really 



                         MIDNIGHT SUN COURT REPORTERS (907) 258-7100      

�

                                                                         7



            1    quickly is what is -- why is this EIS important and what 

            2    is it about.  So I mentioned just a minute ago the 

            3    National Environmental Policy Act requires that when 

            4    government agencies are going to take action such as 

            5    issuing permits or authorizations like I just mentioned, 

            6    that they evaluate the effects of those actions on the 

            7    human environment.  And in addition to that, they have to 

            8    explore a range of reasonable alternatives.  They can't 

            9    just say they are going to do this one thing.  They have 

           10    to look at some different ways of doing it.  And then they 

           11    have to share that evaluation with the public and get 

           12    input where they can.  So that's what we are doing here.  

           13              And so what this document does is the, again, 

           14    National Marine Fisheries Service, with help from the 

           15    Bureau of Ocean Energy Management and North Slope Borough, 

           16    using marine science and traditional knowledge, have 

           17    developed this document.  And I'm going to just hit on 

           18    what the key pieces of it are.  

           19              So this document does not focus on any very 

           20    particular activities.  For example, it doesn't say Shell 

           21    is doing this thing in this year or BP is doing this thing 

           22    in this other year.  It looks at a broad reasonable range 

           23    of exploration activities like drilling and seismic and 

           24    those sorts of things that could occur offshore and looks 

           25    at those activities happening together within the year and 
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            1    across multiple years and tries to evaluate the impact on 

            2    different species.  It also looks at cumulative impacts, 

            3    meaning the impacts of the activities that our agencies 

            4    will be permitting, but also in combination with other 

            5    activities that are going on in the region.  

            6              It also looks to identify and analyze mitigation 

            7    measures that can be used to minimize impacts either to 

            8    marine mammals or subsistence uses of those marine 

            9    mammals.  And last, it also tries to think about more 

           10    effective ways to monitor the effects of these oil and gas 

           11    activities on marine mammals and subsistence uses.  

           12              So what we end up with is a document that kind 

           13    of has two key purposes.  And one of them is, very simply, 

           14    helping both those agencies comply with the National 

           15    Environmental Policy Act, but the other one is it's 

           16    intended and should serve as a really important decision 

           17    support tool.  So this document does not say the 

           18    government or the oil and gas companies are doing any 

           19    particular thing.  What it does is evaluate different 

           20    levels of activity, different mitigation measures in 

           21    preparation and serving as a good tool for in the future 

           22    when National Marine Fisheries Service and Bureau of Ocean 

           23    Energy Management are going to issue or not issue those 

           24    permits.  So we are supposed to be able to look at this 

           25    document, and it will serve as help for us in making these 
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            1    future decisions about permit issuance.  

            2              So this is just a quick map of the area that the 

            3    document covers.  

            4              So I mentioned some of these folks just a minute 

            5    ago, but just to reiterate, the National Marine Fisheries 

            6    Service is the lead agency on this EIS, with both the 

            7    Bureau of Ocean Energy Management and the North Slope 

            8    Borough serving as cooperating agencies.  We also worked 

            9    closely with the Environmental Protection Agency, and then 

           10    the Alaska Eskimo Whaling Commission through co-management 

           11    agreements has been closely involved, as well.  

           12              Also this is the third public scoping period 

           13    that we've had; the first one when we noticed the fact 

           14    that we were planning to do this EIS, and then actually 

           15    the first draft of this EIS, as well.  We also meet with 

           16    tribal governments through government-to-government 

           17    consultation.  We actually have fairly regular 

           18    interactions with a lot of folks through our Open Water 

           19    meetings that we have in Alaska.  So there are a lot of 

           20    ways that we receive input on this document, both in its 

           21    development as we moved along and in revising it.  

           22              So just to put them out there, these are the 

           23    sort of topics that folks have raised or have been 

           24    concerns for people when we have asked them to provide 

           25    input into the document.  And I'll just go through them 
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            1    really quickly.  So obviously impacts to marine mammals 

            2    and habitats, risks of oil spills, effects of climate 

            3    change, protection of subsistence resources in the Inupiat 

            4    culture, availability of adequate information to help 

            5    support those decisions, monitoring requirements, 

            6    mitigation measures, and then some process-related things 

            7    involving the National Environmental Policy Act itself.  

            8    But obviously whatever comments we receive we try to 

            9    address as well as we can.  

           10              So one thing that folks may be used to is 

           11    usually there is one -- more often than not there is one 

           12    draft of an Environmental Impact Statement.  And this is 

           13    actually the second draft, so it's a supplemental draft.  

           14    The first one came out in December of 2011.  

           15              And the reason that one of -- probably the 

           16    primary reason that we are doing this is so we evaluated 

           17    different levels of activity, and one of the big comments 

           18    that we have heard from the industry is, you know, gosh, I 

           19    don't think that the alternatives have actually covered 

           20    the amount of drilling that we may request.  So National 

           21    Marine Fisheries Service and Bureau of Ocean Energy 

           22    Management, when faced with the likelihood that we may be 

           23    asked to permit a higher level of activities, we need to 

           24    make sure that we have actually evaluated that so that we 

           25    are prepared for that decision.  
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            1              So therefore, we needed to add an alternative 

            2    that looked at a higher level of drilling so that we would 

            3    evaluate it in advance and be prepared to deal with that 

            4    if, in fact, that happened.  So that's sort of one of the 

            5    major changes.  We have added this alternative with 

            6    increased drilling.  

            7              Some of the other changes are, for example, we 

            8    have proposed time/area closures, which are areas that are 

            9    intended in which you would limit or restrict activity to 

           10    reduce impacts to marine mammals or subsistence uses.  And 

           11    we had a list of those areas that we had evaluated in the 

           12    first EIS.  And since then, based on some traditional 

           13    knowledge input and actually science, we actually added 

           14    some areas and removed one area from consideration.  So 

           15    that's been updated a little bit.  

           16              Also as always, one of the biggest groups of 

           17    input that we get is through our baseline information.  

           18    And that's where you get people saying, I think you missed 

           19    this article about such and such, or we have been out 

           20    hunting and we have seen this and that, and you need to 

           21    make reference to that in the document.  So our baseline 

           22    information has been updated accordingly.  

           23              Also, our mitigation measure analysis, we got a 

           24    lot of good information from people about how to flesh 

           25    that out, and we actually also reformatted it in a way 
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            1    that should make it easier for folks to follow, sort of 

            2    really carefully looking at the facts where we look at how 

            3    is this supposed to reduce effects, how effective is it 

            4    likely to be based on information about previous 

            5    implementation, and things like that.  

            6              And then last in our impact analysis section, we 

            7    have impact criteria in our different sections and we 

            8    updated some of those so that they're better aligned with 

            9    some of the biological information that we have.  And we 

           10    also added some new pieces related to acoustic impacts.  

           11              So those are sort of the primary areas that we 

           12    have updated.  And for people that have, you know, spent a 

           13    lot of time reviewing the first draft -- and we recognize 

           14    it's a long document -- if you go to our website, there is 

           15    a handout that you can click on that sort of explicitly 

           16    refers to the sections that have the biggest changes, and 

           17    that could be helpful for someone who is looking at this 

           18    pretty closely and is familiar with the first draft.  

           19              Okay.  I'm going to go over the alternatives.  

           20    People may be familiar with these.  So the first 

           21    alternative is the same as it was in the first draft of 

           22    the EIS.  The National Environmental Policy Act requires a 

           23    No-Action Alternative, so what this alternative 

           24    contemplates is if neither agency were to issue permits, 

           25    that's what Alternative 1 is.  
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            1              The second three alternatives all analyze 

            2    different levels of activity.  2 and 3 are the same as 2 

            3    and 3 were in the first EIS, and 4 is the new one.  So 

            4    Alternative 2 contemplates the lowest level of activity in 

            5    the document.  And it's the level that would encompass, 

            6    for example, the level of activity that has been occurring 

            7    over the last six, seven, eight years.  Just really 

            8    quickly, in the Beaufort Sea, for example, up to four 

            9    seismic surveys and one drilling program.  

           10              I mean, there are a lot of other activities.  It 

           11    mentions down in the bottom icebreaking activities are 

           12    included, but I'm touching on activities that we have 

           13    highlighted as the ones with a high level of impact.  So 

           14    again, Alternative 2 in the Beaufort Sea would be up to 

           15    four seismic surveys and one drilling program.  The 

           16    Chukchi Sea, up to three seismic surveys and one drilling 

           17    program.  

           18              Alternative 3 is the higher level of activity.  

           19    Again, it's the same as the first EIS in the Beaufort, up 

           20    to six seismic surveys and two drilling programs, and in 

           21    the Chukchi up to five seismic surveys and two drilling 

           22    programs.  

           23              Alternative 4 is the new alternative that we 

           24    have added, and it is the same as Alternative 3, but with 

           25    two additional drilling programs added in each the Chukchi 
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            1    and Beaufort Seas.  

            2              So Alternative 5 is the same as 4 was in the 

            3    first EIS, and it contemplates those levels of activity, 

            4    but assuming that the time/area closures that we have 

            5    evaluated in all of the alternatives would be required in 

            6    that alternative.  If either agency were to adopt that, 

            7    those time/area closures would all be required.  

            8              And last, Alternative 6 looks at different 

            9    technologies that could be used for putting less sound 

           10    into the water.  So for example, types of technologies 

           11    that could be used in certain circumstances in place of 

           12    seismic air guns or types of technologies that could be 

           13    used in conjunction with air guns to make them quieter.  

           14    And it looks at the status of those technologies, where 

           15    they are in the development process and the potential for 

           16    using them in different situations in the future.  

           17              So that's sort of an overview of the 

           18    alternatives that are looked at.  And in the EIS for each 

           19    of the alternatives -- and I've just put an example up 

           20    here.  For each of the alternatives we include maps.  This 

           21    is a conceptual example of Alternative 4, I believe.  And 

           22    what we do with those maps is sort of outline some of the 

           23    things that folks might want to look at.  It's not the 

           24    very maximum amount of activity allowed under these 

           25    alternatives, but it's close to it, so to give you sort of 
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            1    an illustration of kind of the spatial scope that we are 

            2    talking about.  

            3              And so I don't have a pointer, but I'll just 

            4    sort of list some of the things that are shown in this 

            5    map.  So we have got the lease blocks, and those are the 

            6    little rectangles up there.  We have got dots that 

            7    illustrate different seismic surveys.  So those long green 

            8    lines, for example, are track lines of the 3D seismic 

            9    surveys, and the dots along it represent the boat.  And 

           10    the circles that you see around there, for people who are 

           11    used to looking at documents that assess acoustic impacts, 

           12    those are the isopleths that are associated with 

           13    particular effects of marine mammal takes, for example.  

           14    So what those show, all the red circles around that 

           15    triangle there show the distance at which an animal would 

           16    expect to be taken.  This is a regulatory trigger under 

           17    the Marine Mammal Protection Act.  

           18                    MR. TOM LAKOSH:  Could you please speak 

           19    up?  

           20                    MS. JOLIE HARRISON:  Sure, sure.  Sorry 

           21    about that.  So what I just said, in case you didn't hear 

           22    that, is that the circles around the dots -- so the dots, 

           23    I'll say again, there are some up there that represent 

           24    seismic surveys.  The smaller blue ones represent drilling 

           25    platforms, and the dots around them show support vessels.  
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            1    But the circles -- the circles around those dots represent 

            2    the distances at which from acoustic impacts animals -- it 

            3    might be expected there to be an adverse behavioral 

            4    response, that sort of thing.  

            5              Also on this map there is the purple lines 

            6    depicting the three-mile line along the shore.  Also on 

            7    these maps are some of the time/area closures for marine 

            8    mammals or subsistence areas.  For example, in the upper 

            9    left-hand corner there is Barrow Canyon.  Also they're a 

           10    little harder to see, but Kaktovik and Cross Island have 

           11    an area associated with them, as well.  

           12              I think that's about it.  So we have these maps 

           13    each for the Beaufort and Chukchi Sea for each of the 

           14    alternatives.  We have those examples.  Again, I think the 

           15    goal here is to provide some spatial scope.  We also 

           16    did -- this is meant to sort of give an sense of temporal 

           17    scope for each of the activities, sort of mapping out 

           18    across months sort of the number of activities that might 

           19    be going on at that same time in different time periods.  

           20    So those sorts of maps are included for each of the 

           21    alternatives for you to review.  

           22              So one thing I just wanted to make clear -- and 

           23    I alluded to this a minute ago -- is the analysis of 

           24    mitigation measures in the EIS is set up so we have sort 

           25    of two categories of mitigation measures.  We have 
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            1    standard mitigation measures.  And within an alternative, 

            2    if a measure is a standard measure, that means if you were 

            3    to adopt that alternative, it would -- that measure would 

            4    be required in every authorization permit that was issued.  

            5    Additional measures are those that are -- can be 

            6    considered, and down the line -- they are evaluated in 

            7    this EIS, but down the line when the Marine Mammal 

            8    Protection Act permit or BOEM permit is issued, that 

            9    decision whether to include those would be made at that 

           10    time.  So that's what it means to be an additional 

           11    measure.  

           12              Now, both standard and additional measures are 

           13    analyzed in the context -- so we look at how are these 

           14    measures supposed to and to what degree are these measures 

           15    expected to reduce impacts to marine mammals or 

           16    subsistence uses.  And we look at how effective are they 

           17    expected to be based on information we have from previous 

           18    implementation, that sort of thing, and how practicable or 

           19    impracticable are they to implement for the applicants.  

           20    And we do that sort of evaluation on all of the measures.  

           21              And then, for example, some of the additional 

           22    measures could become standard based on the evaluation 

           23    that's done in this EIS.  In the final EIS they could 

           24    become standard.  They could also -- through this 

           25    evaluation it could be that they were expected not to work 
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            1    and were not included at all, or they could be, again, 

            2    kept as additional measures that might be used in certain 

            3    circumstances in the future when the permit is issued.  So 

            4    that's how we have evaluated those mitigation measures.  

            5              And this is showing -- it says why are 

            6    mitigation measures important, and it's also just to sort 

            7    of outline the types of measures that are considered 

            8    broadly.  And so one of them is near source acoustic 

            9    exposures.  And they are measures such as shutdown 

           10    measures, those sorts of things, but are mostly intended 

           11    to alleviate the likelihood of an injury, so they are 

           12    those sorts of mitigation measures.  

           13              There are also ones that are meant to reduce 

           14    either the severity or number of behavioral harassment 

           15    type of effects.  So, for example, time/area closures, if 

           16    there were an area that were known to be really dense, 

           17    obviously if you decrease activity in that area, it might 

           18    reduce the number of takes.  Or if there were thought to 

           19    be some sensitive life stage or important behavior going 

           20    on, or perhaps if you were to reduce activity in that 

           21    area, it might be expected to reduce the severity of 

           22    impact.  So those are -- those sorts of mitigations are 

           23    considered as well.  

           24              We also have some mitigations that are intended 

           25    to or have been proposed to lessen acoustic impacts to 
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            1    marine mammals.  We have some related to discharges or to 

            2    try to reduce the likelihood of a ship strike.  

            3              And last we have to talk about mitigation 

            4    measures that will help ensure that there are no 

            5    unmitigable adverse effects to subsistence uses of marine 

            6    mammals.  And again, time/area closures are one of the 

            7    prime ones of those in several of the measures we propose, 

            8    and/or the standards relate to making sure that there are 

            9    no activities going on when there is a hunt that's going 

           10    to be occurring.  So those are the sorts of measures that 

           11    we have considered that are kind of broadly characterized 

           12    in the EIS.  

           13              So I already mentioned this briefly earlier, but 

           14    I do like to talk about how is the EIS going to be used.  

           15    And I did mention this a minute ago.  But, you know, 

           16    specifically it's -- it is a decision support tool.  So 

           17    when it's time for us to think about issuing the 

           18    individual permit applications that have come in, this 

           19    is -- we're supposed to be able to look back to this, and 

           20    it will help us figure out the best way to do that, both 

           21    in levels of activity that work within the statutes that 

           22    our agencies are trying to implement and also what 

           23    mitigations are appropriate to make sure that we reach the 

           24    findings that we need to.  

           25              And then, as I mentioned, of course, it is 
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            1    intended to be the document that helps National Marine 

            2    Fisheries Service be in compliance with the National 

            3    Environmental Policy Act.  And the same thing goes for the 

            4    Bureau of Ocean Energy Management.  They use it to help 

            5    them make decisions on issuing permits and how to do it 

            6    and what mitigations to use and to help them comply with 

            7    that statute, as well.  

            8              And of course this is the most important part, 

            9    which is where we say we need your help.  And I always try 

           10    to sort of target some of the specific things that can be 

           11    really helpful from folks.  And part of the reason for 

           12    coming up here to Alaska and talking both to operators and 

           13    people that do this for a living, as well as the people 

           14    that are around when it's happening is I think everyone 

           15    here has probably been exposed to examples of when things 

           16    have worked really well and examples when they haven't.  

           17    And those examples can be very helpful in doing this sort 

           18    of an analysis.  So we ask people for that sort of input.  

           19              Also, hopefully some people will have a chance 

           20    to review the document itself, and where you can say, wow, 

           21    you are missing some important information and provide it 

           22    to us or point out if we mischaracterized something or 

           23    there is a mistake, letting us know, that's obviously 

           24    really important.  

           25              And then one of the really substantive pieces is 
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            1    if folks have recommendations specifically and would like 

            2    us to evaluate some additional mitigation measures that 

            3    might be able to help us reduce impacts either to marine 

            4    mammals or subsistence uses, that's very helpful.  And 

            5    then the other piece is we have, you know, monitoring that 

            6    would be required.  And if people have good ideas about 

            7    some types of monitoring that would really help us better 

            8    understand these impacts, we always look for those.  

            9              All right.  So this is just an overview.  And 

           10    here, unfortunately, is a table -- I wasn't able to change 

           11    the date, but this is the steps of this whole National 

           12    Environmental Policy Act process that we are talking about 

           13    here tonight.  And we are in this step that is highlighted 

           14    in red on there, which is, again, the second -- 

           15    Supplemental Draft Environmental Impact Statement.  Here 

           16    it says that the comment period ends May 28th.  We have 

           17    actually extended that -- and I apologize for not changing 

           18    it here -- to June 27th.  So folks have until June 27th to 

           19    give us their comments or tonight will be your oral 

           20    comments.  

           21              And after this what we do when this comment 

           22    period ends is incorporate those comments as appropriate 

           23    and work through finishing out the document and making a 

           24    final document that hopefully we'll be able to wrap it up 

           25    in the beginning of next year.  
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            1              I think Michael might -- I have a couple more 

            2    slides, Michael, but I might give some different 

            3    details -- we weren't sure many how many people there 

            4    were, but I know we definitely had asked people to sign up 

            5    if you would like to give comments.  In a moment Michael 

            6    will perhaps propose a time limit.  And as we mentioned, 

            7    Mary here is recordkeeper and getting a transcript of 

            8    what's going on today, and we will have your verbatim 

            9    comments for our records.  And if you have written 

           10    comments that you are perhaps speaking from, if you would 

           11    please give them to Mary, that would be really helpful.  

           12              Okay.  So again, we will be taking those oral 

           13    comments today, but obviously we also take written 

           14    comments.  And you can mail them to us.  You can also 

           15    leave comments at regulations.gov.  And there is a handout 

           16    on the table, I think, that has our National Marine 

           17    Fisheries Service website where you can go and find out 

           18    more about the Environmental Impact Statement and all of 

           19    this that is printed up here.  

           20              And that's it.  So mostly I just want to say 

           21    thanks so much for coming out and providing us some input 

           22    tonight.  We really appreciate it, and we have appreciated 

           23    it throughout the week at the other locations, as well.  

           24    If you don't have a chance tonight, please do send in 

           25    written comments.  The more information we have from folks 
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            1    up here, I think the better the document will be.  So we 

            2    appreciate your time.  Thanks so much.  

            3                    MR. MICHAEL HALLER:  Okay.  A little 

            4    transition.  We have at least five of you who have 

            5    indicated you would like to speak so far, so if we could, 

            6    at least for the first round -- I'll put it that way -- if 

            7    you could keep it to four or five minutes the first time 

            8    up, and then if you have further comments, that way it 

            9    will give everybody a chance to be heard at least once, 

           10    and then you can come back and add to it.  That would be 

           11    just fine.  And for those of you who haven't signed up, if 

           12    you are inspired to join, we certainly would like to 

           13    invite you to do that.  

           14              And we would ask that you come up.  And if you 

           15    have notes, you can put them there.  And as Jolie 

           16    indicated, if you have some prepared comments, we would 

           17    like to have Mary get a copy of those.  So what we are 

           18    doing, just to make sure it's all fair and everything, we 

           19    have this deluxe drawing bag made in Spenard, I'm sure.  

           20                    UNIDENTIFIED FEMALE SPEAKER:  It looks 

           21    like a raffle, like we are going to get a prize or 

           22    something.  

           23                    MR. MICHAEL HALLER:  It could.  And Tom, 

           24    it's your lucky day.  You get to be number one.

           25                    MR. TOM LAKOSH:  No, do everybody else.  
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            1    I'll keep talking, so I'll wait for the second round.  

            2                    MR. MICHAEL HALLER:  Well, all right.  You 

            3    are welcome.  All right.  Well, Eleanor.  

            4                    MS. ELEANOR HUFFINES:  Thank you.  My 

            5    name is Eleanor Huffines, and I manage the Arctic programs 

            6    of Pew Charitable Trust.  So it's still pretty formal for 

            7    the few of those in the room.  But thank you so much for 

            8    being here tonight.  I feel like it's a little bit of deja 

            9    vu.  We've all been doing this a number of times for the 

           10    last, feels like, 15 or 20 years.  

           11              I think my first recommendation -- our science 

           12    team will review the document in detail and provide you 

           13    written comments.  So tonight I'm going to stick to some 

           14    pretty broad general themes.  And I'd just say that there 

           15    is a small level of frustration with the comments that 

           16    were given in the last draft where you don't really 

           17    respond to them in this draft, and they're still pretty 

           18    critical.  And we've heard them at the Open Water Meeting, 

           19    and so it will be good to reiterate them here again today.  

           20              And I think largely one of the biggest concerns 

           21    is that this is largely driven by number of projects, 

           22    number of activities versus amount of sound.  And that 

           23    really to look at measured impact and balancing seismic 

           24    activity and offshore activity with subsistence uses, that 

           25    we really need to get at what you've heard, sound budget 
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            1    and noise budget and overall impact to the water, rather 

            2    than coming at this by level of activity, but amount of 

            3    noise.  I mean, not to minimize or diminish the importance 

            4    of the activity, but to better measure it.  I think that's 

            5    still -- people are very interested in that.  I think it's 

            6    critical.  And there is some confusion around how you get 

            7    to the number of projects.  So more clarity on that in the 

            8    final would be great.  

            9              The other significant concern is around 

           10    time/area closures.  Largely the government is looking at 

           11    if it's an important subsistence activity both from 

           12    traditional knowledge and Western science.  NOAA has 

           13    recommended to BOEM a number of areas that should be 

           14    deferred from leasing that aren't included in here.  NOAA 

           15    also has an ongoing project to identify known areas of 

           16    biological importance.  These are essential components 

           17    that aren't included in here.  

           18              And ultimately hoping that, when you get to the 

           19    alternatives, essentially some area of the ocean for 

           20    subsistence use in every alternative should be protected 

           21    for the critical feeding, migration or rearing habitat.  I 

           22    think that's a pretty good balanced approach and will 

           23    better get at the issue of cumulative effects.  Since I've 

           24    heard you incorporate that, BOEM, and we know the science 

           25    is out there, that you are pursuing it in other EIS 
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            1    documents across the agency, it seems pretty critical.  

            2              Cumulative effects is still a concern in terms 

            3    of measurement, both -- or also in the Beaufort with the 

            4    State water seismic activity and the marine vessel traffic 

            5    associated with seismic activity, and we feel like there 

            6    could be a better job at measuring those adverse impacts, 

            7    clarity of how the effects are measured and where the 

            8    science comes from in the document; major versus minor 

            9    would be significant.  

           10              And I think the last big challenge for people, 

           11    the Bering Straits is often left out.  They are big 

           12    hunters.  They are really concerned about marine impacts.  

           13    Gambell, Savoonga, they are all whaling right now.  They 

           14    were not consulted on this document, to the best of my 

           15    knowledge and from the input I get from them.  So 

           16    considering those communities, considering their specific 

           17    use of bowhead, ice seals would be really important.  

           18              You didn't address it here today, but the last 

           19    thing I would say is that greater clarity on the acoustic 

           20    criteria that are being revised and how is that going to 

           21    affect the document.  If you are significantly changing 

           22    how you measure acoustic criteria before this is done, it 

           23    seems like an additional burden on the reevaluation on the 

           24    impacts analysis and document, and you're almost 

           25    completed.  
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            1              So again, thanks for the time, and we look 

            2    forward to the ongoing conversation.  

            3                    MR. MICHAEL HALLER:  Thanks, Eleanor.  And 

            4    let's see.  Verner Wilson.  

            5                    MR. VERNER WILSON:  Thanks for keeping 

            6    your promise not to draw me first.  Hi.  My name is Verner 

            7    Wilson.  I work for World Wildlife Fund.  I'm originally 

            8    from Dillingham, and I'm Yup'ik and Siberian Yup'ik.  And 

            9    my mom is from Savoonga, and she grew up in Nome.  And I 

           10    have a lot of relatives on St. Lawrence Island.  And as 

           11    Eleanor said, a bunch of them are whaling or getting ready 

           12    to whale or whaling.  And it's like one of my favorite 

           13    times of the year because we always get fresh shipments of 

           14    muktuk.  And so my whole family is really excited for 

           15    that.  

           16              Thanks for taking testimony here today.  I 

           17    wanted to offer comments from World Wildlife Fund and me 

           18    personally.  WWF does not think that this document 

           19    considers cumulative impacts adequately.  One thing they 

           20    must adequately consider more is the impact of shipping, 

           21    as Eleanor said.  I've talked with my relatives in 

           22    Savoonga, and they are seeing more shipping up there.  And 

           23    you should also -- I believe you should also consider the 

           24    impacts of increased drilling on the Russian side, as 

           25    well, and how that could affect marine mammals and if 
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            1    there is any sort of accidents or other impacts from that 

            2    side and how that could affect our marine mammals who 

            3    don't know any boundaries between Russia and the United 

            4    States.  

            5              So we also have six other points.  Stop 

            6    authorizing drilling until you know how to protect whales 

            7    and seals from increased level of noise.  We hope that you 

            8    recognize that we believe that we still need to learn more 

            9    about the dangers of noise from offshore drilling.  Create 

           10    a noise or sound budget in the Arctic Ocean that would 

           11    limit the amount of dangerous sound that can enter into 

           12    the fragile Arctic ecosystem.  Incorporate new acoustic 

           13    criteria into your analysis of noise impacts.  

           14              I understand you're in the process of changing 

           15    the way you measure how offshore drilling can harm marine 

           16    mammals.  But it's also my understanding that you are 

           17    using six-year-old data soon to be outdated, so we hope 

           18    that you could update that and use that criteria for 

           19    measuring impacts as, you know, any outdated information 

           20    could understate the potential to harm marine mammals.  

           21              We also hope that you will protect biologically 

           22    important areas, and I believe that you are in the process 

           23    of compiling information about biologically sensitive 

           24    areas for animals in the Arctic Ocean.  However, we do 

           25    believe that you do not include protections for important 
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            1    areas, such as Camden Bay.  And, you know, it's -- we all 

            2    understand how, you know, marine mammals don't have any 

            3    boundaries, and I think that even growing up in Dillingham 

            4    and my mom being from Savoonga, that if you are going to 

            5    affect the marine mammals all the way up on the Arctic 

            6    Ocean, that they go all the way up there for feeding 

            7    and -- I mean, these marine mammals are important for 

            8    people throughout Western Alaska, as you know, not just 

            9    for people on the North Slope.  So really consider that.  

           10              And as Eleanor said, we hope that you will 

           11    consult or, you know, incorporate people from my mom's 

           12    hometown of Savoonga and consult with them, as well, in a 

           13    meaningful way.  

           14              So we believe that there is no rush to this 

           15    document.  Go back and start over and improve it.  And 

           16    until you do, do not issue any permit.  Thank you.  

           17                    MR. MICHAEL HALLER:  Okay.  Nikki Martin.  

           18    I might as well say come on deck after when we are done 

           19    right after, Andrew.  

           20                    MS. NIKKI MARTIN:  Good evening.  My 

           21    name is Nikki Martin, and I'm the Regulatory and Legal 

           22    Affairs Manager for the Alaska Oil and Gas Association.  

           23    AOGA is a nonprofit trade negotiation whose 15 member 

           24    companies account for the majority of oil and gas 

           25    exploration, development, production, transportation and 
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            1    refining activities onshore and offshore in Alaska.  

            2    AOGA's members have worked cooperatively with NMFS for 

            3    decades to study marine mammal populations and behavior in 

            4    the Arctic and to closely monitor oil and gas activities 

            5    with the potential to affect marine mammals.  

            6              Alaska's OCS is estimated to hold approximately 

            7    27 billion barrels of oil and 132 trillion cubic feet of 

            8    natural gas.  Developing Alaska's vast OCS resources is 

            9    essential to any effort to reduce the nation's dependence 

           10    on foreign sources of oil and is vital to stemming the 

           11    decline of throughput in the TransAlaska Pipeline, a 

           12    critical national infrastructure that will face 

           13    operational challenges without additional supply.  

           14              We appreciate the opportunity to provide 

           15    testimony tonight on the Supplemental Draft EIS on the 

           16    effects of oil and gas activities in the Arctic Ocean 

           17    prepared by the National Marine Fisheries Service.  

           18    Unfortunately, due to the expedited sceduling of this 

           19    public hearing just two weeks after the release and start 

           20    of the comment period for a 1,500-page document, our 

           21    testimony tonight will be brief and generally address some 

           22    of our initial concerns with the draft.  AOGA will, 

           23    however, again provide detailed written comments before 

           24    the close of the comment period.  

           25              AOGA recommends that, in the future, NMFS 
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            1    schedule public hearings on agency proposals at a time 

            2    that gives the public a meaningful opportunity to review 

            3    the proposal and provide informed testimony.  

            4              AOGA appreciates the underlying desire of NMFS 

            5    to engage in a thoughtful impact analysis and undertake 

            6    this supplemental analysis.  While NMFS has generally 

            7    identified portions of the DEIS where substantive changes 

            8    have been made, AOGA's members are concerned that the 

            9    Supplemental Draft EIS overlooks and fails to adequately 

           10    address the previous critical comments of AOGA and other 

           11    stakeholders.  Unfortunately, NMFS has not identified with 

           12    specificity the changes made in the draft and is not 

           13    providing responses to the previous comments until after 

           14    the final EIS is published.  

           15              That said, it is evident from a cursory review 

           16    that the fundamental problems with the earlier draft have 

           17    not been repaired.  The draft still lacks context for the 

           18    decisions and activities it purports to analyze and 

           19    remains untethered from any specific proposed action, 

           20    including the issuance of incidental take authorizations 

           21    under the Marine Mammal Protection Act and the impact of 

           22    acoustic criteria thresholds yet to be determined.  

           23              The Supplemental Draft EIS evaluates entirely 

           24    speculative future actions, none of which are currently 

           25    proposed federal actions, as NEPA requires for 
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            1    nonprogrammatic documents.  In the Supplemental Draft, 

            2    NMFS has also greatly expanded the applicability of the 

            3    statement from the five-year time frame of activity 

            4    analyzed in the draft from 2012 to 2017 to now seemingly 

            5    cover oil and gas exploration activities in the Beaufort 

            6    and Chukchi seats in perpuitity, further compounding the 

            7    problems arising from the speculative nature of this 

            8    draft.  

            9              The impact analysis for the issuance of MMPA 

           10    incidental take authorizations also remains fundamentally 

           11    flawed.  For example, in the marine mammal section, all of 

           12    the alternatives analyzed other than no action purport to 

           13    have at least a minor impact on marine mammals, which is 

           14    defined by NMFS as something greater than negligible.  

           15    This is contrary to both, one, the longstanding record 

           16    showing that oil and gas activities in the Arctic have had 

           17    no more than a negligible impact on marine mammals and, 

           18    two, the Marine Mammal Protection Act's negligible impact 

           19    standard for incidental take authorizations.  Indeed, 

           20    neither NMFS nor the U.S. Fish and Wildlife Service has 

           21    ever prepared an EIS for incidental take authorizations in 

           22    the Arctic, and such authorizations have been 

           23    appropriately evaluated in judicially sustained 

           24    environmental assessments.  

           25              The scope of the draft also continues to include 
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            1    impacts to marine mammal species under the jurisdiction of 

            2    the U.S. Fish and Wildlife Service, including the polar 

            3    bear and Pacific walrus, even though the Service has 

            4    declined to participate in the preparation of this 

            5    document.  NMFS' analysis for these issues is beyond their 

            6    jurisdiction and unnecessarily duplicative of decisions 

            7    and analyses that have been, are being, and will be 

            8    performed by the U.S. Fish and Wildlife Service.  

            9              Under Fish and Wildlife Service's current draft 

           10    incidental take regulations for polar bears and Pacific 

           11    walrus in the Chukchi Sea, the Service analyzed up to 

           12    three simultaneous exploratory drilling operations.  NMFS' 

           13    final biological opinion released last week regarding 

           14    Arctic oil and gas leasing and exploration activities 

           15    purports that the Bureau of Ocean Energy Management 

           16    anticipates no more than two simultaneous drilling units 

           17    in the Chukchi, while the Supplemental Draft EIS before us 

           18    tonight analyzes up to four.  This is but one example of 

           19    the inconsistencies and legal uncertainties that arise 

           20    when duplicative and unnecessary agency analyses are 

           21    undertaken.  

           22              As indicated earlier, NMFS' analyses are also 

           23    flawed and inconsistent with the longstanding record of 

           24    oil and gas activities in the Arctic.  With current 

           25    mitigation measures in place, oil and gas leasing, 
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            1    exploration and development activities have had no known 

            2    adverse impacts to marine mammal populations in the Arctic 

            3    Ocean.  

            4              As one example, the bowhead whale has been 

            5    exposed to the full range of oil and gas activities in the 

            6    Alaskan OCS since the 1960s.  The best available 

            7    scientific information indicates to a high degree of 

            8    reliability that routine oil and gas activity has no more 

            9    than a negligible impact on the western Arctic bowhead 

           10    stock, amounting to nothing more than very minor changes 

           11    in migration paths and vocalization rates.  The stock has 

           12    experienced robust growth for many decades while exposed 

           13    to oil and gas activities, and the stock is healthy and 

           14    resilient to any adverse environmental, subsistence, and 

           15    anthropogenic effects.  

           16              Notwithstanding this information and the 

           17    unbroken record of well-supported negligible impact 

           18    determinations made by NMFS for decades, the Supplemental 

           19    Draft EIS inexplicably concludes the impact of oil and gas 

           20    activities under all action alternatives is either 

           21    moderate or moderate to major.  This finding is directly 

           22    contradictory to four decades of data and scientific 

           23    opinion, including NMFS' own determinations.  

           24              AOGA's members also remain concerned about the 

           25    Supplemental Draft EIS' apparently failure to clearly 
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            1    separate protection of the subsistence hunt from the 

            2    protection of the marine mammals, as well as its lack of 

            3    reliance on traditional ecological knowledge.  

            4              Finally, the Supplemental Draft EIS continues to 

            5    include unreasonable and unsupported mitigation measures 

            6    and alternatives.  For example, in Alternative 6, NMFS 

            7    analyzes use of alternative technologies, quote, unquote, 

            8    even though these technologies are uncertain and there is 

            9    insufficient information upon which to conduct adequate 

           10    NEPA analysis.  In fact, some of these technologies have 

           11    not even been built or tested.  This alternative, 

           12    therefore, does not meet the NEPA reasonableness standard.  

           13    Other mitigation measures discussed in the supplemental 

           14    draft are also unreasonable and inconsistent with the 

           15    record of oil and gas activities and practice in the 

           16    Arctic.  

           17              AOGA will continue to be a longstanding 

           18    supporter of the MMPA regulatory process as an effective 

           19    means of balancing responsible oil and gas development 

           20    with conservation of marine mammals in the Arctic.  

           21    However, the purpose, need and scope of NMFS' analysis 

           22    under this draft EIS are misaligned with the MMPA, 

           23    conflicting and confusing, and duplicative of other NEPA 

           24    analyses.  If there were ever a need to perform such a 

           25    broad analysis of oil and gas activities in the OCS, the 
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            1    only agency qualified to lead such an effort would be the 

            2    Bureau of Ocean Energy Management, as the ability to 

            3    authorize, proscribe or limit oil and gas activities are 

            4    within BOEM's authority alone.  BOEM currently conducts 

            5    this NEPA analysis pursuant to the four-stage process for 

            6    the development of oil and gas activities under the OCS 

            7    Lands Act.  AOGA remains firm in its position that this 

            8    Supplemental Draft EIS is fundamentally flawed legally and 

            9    factually and therefore urges NMFS to respectfully 

           10    withdraw this Supplemental Draft EIS.  

           11              Thank you for your time.  

           12                    MR. MICHAEL HALLER:  Tom, you are on deck.  

           13                    MR. ANDREW HARTSIG:  My name is Andrew 

           14    Hartsig.  I am the Arctic Program Director for Ocean 

           15    Conservancy, and we will submit more detailed comments, 

           16    written comments for the record.  I think most of my major 

           17    points have already been made by Eleanor and Verner, so 

           18    I'll try and keep this short.  You mentioned that this 

           19    document is intended to be a decision support tool.  And I 

           20    fear that this analysis won't really serve that function 

           21    very well.  

           22              One of my concerns, for example, is the 

           23    document's characterization of impacts is either 

           24    negligible, minor, moderate or major.  And that doesn't 

           25    really correspond to the MMPA standards.  So I fear that 
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            1    without additional NEPA analysis on top of what you have 

            2    already done here, this isn't going to be enough to 

            3    support your findings when you make findings under the 

            4    MMPA.  

            5              In addition, I think that the EIS fails to 

            6    analyze cumulative impacts in a meaningful way.  It hasn't 

            7    incorporated the synergistic and additive impacts from 

            8    things like increasing vessel traffic and climate change 

            9    impacts, nor has it incorporated the type of impacts that 

           10    you see in a geographic scope, for example, in the Bering 

           11    Strait region -- and that's what Verner pointed out -- and 

           12    Russia, so I would encourage you to incorporate a more 

           13    meaningful cumulative impact analysis in the next 

           14    go-around.  

           15              And as others have said, this doesn't 

           16    incorporate the new or forthcoming acoustic criteria that 

           17    you are developing, and I think that could result in a 

           18    significant understating of the potential harm to marine 

           19    mammals.  So I think instead of listing more things, I'll 

           20    just say that the direction that this is headed is not 

           21    looking good, and I would encourage you to go back to the 

           22    drawing board and come up with some new ideas.  And when 

           23    you do, I would like to see the inclusion of a sound 

           24    budget or a noise cap, like Eleanor talked about earlier, 

           25    the inclusion of those new acoustic criteria.  And then 
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            1    greater and more meaningful protection for biologically 

            2    important areas similar to what Eleanor talked about 

            3    earlier.  And then an analysis, like I said, of cumulative 

            4    effects in a more rigorous and meaningful way.  

            5              So I think I'll leave it at that and submit more 

            6    detailed comments in written form later.  So thanks for 

            7    the opportunity to comment.  

            8                    MR. MICHAEL HALLER:  Thanks, Andrew.  Tom.  

            9                    MR. TOM LAKOSH:  So we are going on the 

           10    second round, too, huh?  

           11                    MR. MICHAEL HALLER:  If we need to.

           12                    MR. TOM LAKOSH:  Good evening.  My name 

           13    is Tom Lakosh.  I'm a resident of Anchorage.  And I find 

           14    the DEIS and the Supplemental DEIS to be wholly 

           15    inefficient, exhibiting dereliction of duty and gross 

           16    negligence on behalf of the NMFS/NOAA staffs such that 

           17    they should be subject to the False Claims Act if they try 

           18    and pick up a paycheck.  There is an obviously gross 

           19    avoidance of the question of oil spills and an inherently 

           20    conflicted set of conclusions that should preclude all 

           21    permitting activities by the Coast Guard, ADEC, BOEM and 

           22    BSEE because of failure to even provide the minimum 

           23    protections of law, much less the higher protections of 

           24    law required by the Marine Protection -- Marine Mammal 

           25    Protection Act and the Endangered Species Act.  
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            1              The staff must have been in hibernation during 

            2    this last drilling season, apparently, because they failed 

            3    to take notice of the inability of the -- of Shell to 

            4    control its ships and anchors, to control the position of 

            5    its ships to impinging ice, or to control its ships and 

            6    rigs in the severe Alaskan sea conditions where marine 

            7    mammals were imminently threatened on all of those 

            8    circumstances.  And there was no attempt to even require 

            9    the federal agencies that permit those activities to bring 

           10    them into minimal compliance with the Clean Water Act, OPA 

           11    90 and the subsequent 2004 Coast Guard and Marine 

           12    Transportation Act or the subsequent 2006 Act requiring 

           13    satellite tracking of ships, which has yet to be 

           14    implemented.  

           15              Neither has the nontank vessels regulations of 

           16    2004 Coast Guard Authorization Act been implemented, 

           17    either.  Nor has the Coast Guard required permitting of 

           18    the Aiviq and Nanuq Shell vessels which were designed to 

           19    be used as bunkering tank vessels for the entire Shell 

           20    fleet which were permitted under State tank vessel law but 

           21    escaped all federal regulation whatsoever.  They were to 

           22    be carrying fuel in bulk from Dutch Harbor to the North 

           23    Slope, Chukchi and Beaufort Seas.  They did not receive a 

           24    federal tank vessel permit and, when challenged with it, 

           25    the Coast Guard claimed that they were anchor-handling 
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            1    vessels.  They are clearly multipurpose vessels that were 

            2    to be used as tank vessels, as towing vessels.  

            3              And in the case of the -- of the new Salvage, 

            4    Lightering and Firefighting Act would have been required 

            5    to have an ability not only to tow the tank vessel Aiviq 

            6    but its tow vessel the Kulluk at the same time because the 

            7    Kulluk lost power, thus potentially grounding both vessels 

            8    at once.  

            9              And we have -- the Western Alaska captain of the 

           10    port zone extends from Anchorage all the way to the 

           11    Canadian border.  And it has a written policy to ignore 

           12    implementation of OPA 90.  It's called the remote areas 

           13    policy.  And I have a copy of it here, which I'll hand in.  

           14    And this allows an arbitrary -- this is an arbitrary 

           15    decision that allows less than OPA 90 requirements for 

           16    tank vessels and nontank vessels.  

           17              This is, in particular, the tank vessel edict 

           18    where it allows use of an OSRO, an oil spill response 

           19    organization, Chadux Alaska Corporation, which is only 

           20    qualified in the waterways and canals to be used as an 

           21    OSRO, for not only open ocean vessels like the Aiviq and 

           22    the brand-new Nanuq, to -- as their responders where they 

           23    have no open ocean capability whatsoever, they clearly 

           24    have no ice capable capability, and they are allowed to 

           25    respond in the Chukchi Sea as Shell's responder under the 
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            1    State tank vessel permit.  

            2              And it is absolutely incredible that NMFS would 

            3    not be taking legal action against the Coast Guard where 

            4    it is refusing to implement the minimum requirements of 

            5    OPA 90 for all of these vessels and clearly for BOEM and 

            6    BSEE where they still use an antiquated and irrelevant 

            7    arbitrary methodology for determining oil spill response 

            8    capability.  

            9              The response to the Macondo spill firmly 

           10    establishes without any doubt that the methodology used 

           11    for determining oil spill response capability in the oil 

           12    spill response plans has no relation whatsoever to their 

           13    obligation under the law to OPA 90 and Clean Water Act, et 

           14    cetera, to provide for effective spill mitigation where 

           15    the estimated daily response capability was by more than a 

           16    factor of 300 under the actual response capability.  A 

           17    nearby well in the Mississippi Canyon showed maximum Gulf 

           18    EDRC of 491,200 barrels, approximately.  They not only had 

           19    that immediately available for response to the Macondo 

           20    spill, but they brought in the President's report -- 

           21    Presidential Commission report on the oil spill stated 

           22    they brought in 1.2 million barrels of EDRC into the 

           23    region after the commencement of the spill.  They actually 

           24    recovered only 1,800 barrels a day on average, showing a 

           25    factor of minimally 273 times overestimation of the 
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            1    response capability of the assets, but more like 6-, 700 

            2    times the overestimation of the capability of the assets 

            3    that were available.  

            4              The law requires effective spill mitigation, 

            5    recovery and removal, mechanical removal of the oil in 

            6    addition to other types of dispersant application, if 

            7    possible.  There has neither been an accurate assessment 

            8    of a methodology that would reflect the realistic 

            9    capability of those response assets in open water, but 

           10    much less so in ice-covered waters where there is either 

           11    fast or broken ice to further impede the effectiveness of 

           12    the response assets.  

           13              They -- there has been no attempt whatsoever to 

           14    use the ASTM F1780 encounter rate analysis that NOAA uses 

           15    in its spill tools.  There is a direct conflict between 

           16    NOAA's methodology and the Coast Guard and BOEM and BSEE 

           17    methodology for evaluating oil spill system effectiveness.  

           18    On that basis alone, NOAA and NMFS should be attacking any 

           19    permit issued to any vessel or any drilling operation in 

           20    these areas where marine mammals must be protected against 

           21    incidental take.  It is clearly not incidental take 

           22    because it's no accident where there is a deliberate 

           23    deception and misrepresentation of their ability to 

           24    mitigate spills.  This is not accidental.  

           25              Shell itself, Victoria Broje, one of the Shell 
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            1    engineers who drew up the Shell Chukchi and Beaufort spill 

            2    response plans, also participated in the ASTM F20 

            3    committee that drew up the F1780-97 methodology for 

            4    encounter rate analysis of spill response systems.  When 

            5    questioned as to whether she used that in preparing those 

            6    plans, the F1780 methodology that's also used in NOAA 

            7    spill tools in preparing her contingency plan, she says, 

            8    no, we are in compliance with applicable law, with the 

            9    regulations.  

           10              The regulations are meaningless.  They are in 

           11    direct contradiction to the statutory intent to 

           12    effectively mitigate and remove oil in specific quantities 

           13    on a daily basis.  They are known to be fraudulently 

           14    misrepresented in capability of those assets to perform to 

           15    that level of oil -- mechanical oil spill removal, and 

           16    both the regulators and the regulating industries 

           17    participating in design of a more accurate analysis and 

           18    methodology for evaluating oil spill response systems, 

           19    they both refused to employ those methods in issuance of 

           20    permits.  Matter of fact, they simply throw out the book 

           21    entirely because they declare Alaska to be a remote area 

           22    where the infrastructure is insufficient to support the 

           23    full implementation of OPA 90 requirements.  

           24              We are second.  We are deemed second-class 

           25    citizens on a level of American Samoa and Guam.  We are 
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            1    not being given our constitutional right to equal 

            2    protection under the law.  And unless and until those 

            3    minimum protections are afforded throughout the transient 

            4    areas of all of those assets, where for Arctic oil and gas 

            5    exploration must transit in order to conduct their 

            6    activities, NMFS should attack each and every vessel 

            7    permit that has been issued by the Coast Guard or the 

            8    State for violation of the Marine Protection -- Marine 

            9    Mammal Protection Act and for violation of the Endangered 

           10    Species Act where, in fact, there are co-existence of the 

           11    marine mammals, which are nearly all endangered at this 

           12    point, or at least threatened, and those others, 

           13    endangered species like speckled eiders and Aleutian 

           14    albatross.  So that these permits should be suspended 

           15    unless and until both private and public assets are up to 

           16    the task of effectively mitigating spills in accordance 

           17    with the law.  

           18              Now, I might add, in addition to the blatant 

           19    evasion of OPA 90 requirements, there is an additional 

           20    question of the allowable use of dispersants.  Subsequent 

           21    to the Exxon Valdez oil spill, the Auke Bay Laboratory had 

           22    done many additional studies and many studies have been 

           23    done since the Macondo spill, as well, that not only show 

           24    that oil is toxic to anadramous species and marine species 

           25    in the larval stage, but that when added with dispersants 
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            1    are up to 50 times more toxic, and that there should be 

            2    consideration of not only that cascading effect on marine 

            3    and Arctic ecosystems from dispersion of the oil into 

            4    the -- into the water column, but the effect of 

            5    dispersants themselves.  And there should be specific 

            6    prohibitions about dispersion of oil due to the -- the 

            7    toxicity of the oil itself to larval stage fauna and to 

            8    the toxic effects of the dispersants themselves.  

            9              There is similarly no appropriate analysis to -- 

           10    of the harmful affects to marine species from in situ 

           11    burning that is also mentioned in the oil spill response 

           12    plans.  The report inappropriately says that there will be 

           13    minimal impact to air quality, but notes that there is a 

           14    substantial effect from black carbon, but fails to 

           15    associate that effect with oil spill in situ burning.  

           16    Video that I've seen of in situ burns clearly shows to me 

           17    that under inversion conditions, that these plumes of soot 

           18    are likely to be deposited over long areas of the ice 

           19    surface, causing more impact to the marine mammals that 

           20    cross that ice than it would have been left in the limited 

           21    area in leads that would be -- you know, represent a much 

           22    lower probability of encountering a marine animal, a 

           23    marine mammal in that area.  Once you put it in a cloud 

           24    and disperse that soot over miles and miles, you create a 

           25    fence of soot across the ice that every marine mammal for 
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            1    miles and miles and miles is going to roll its fur in.  

            2              There has been no analysis of the soot deposits 

            3    from in situ burning where it's an essential part of the 

            4    oil spill response plans.  It must -- oil -- oil 

            5    exploration must be prohibited unless and until an 

            6    effective means of oil spill mitigation can be deployed 

            7    and that does not adversely affect marine mammals.  There 

            8    is no mitigation measures offered by NMFS, despite the 

            9    fact that major impacts from a very large oil spill are 

           10    clearly understood to be the case.  That's why I'm saying 

           11    there is -- there is -- there is no attempt to employ new 

           12    technology that has been developed in northern Europe for 

           13    effective recovery and separation of oil and ice in -- in 

           14    our waters.  

           15              In fact, in 2003 I suggested a specific set of 

           16    oil and ice recovery methodology showing the design 

           17    prepared by a naval architect in cooperation with me to a 

           18    panel of experts in an Arctic oil spill conference.  It 

           19    was deemed to be so advanced as to not require research 

           20    and development, just a little engineering with the oil 

           21    companies.  When I went to BP, who was developing 

           22    Northstar at the time, I said, well, okay, how many do you 

           23    want.  And I was told, oh, we don't want any because the 

           24    State gives us a waiver of the response plan standard if 

           25    we have more than ten percent of ice in the water -- if 
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            1    the oil surface is covered by more than ten percent of 

            2    ice.  So essentially both the State and federal government 

            3    have provided an exemption from oil spill standards, 

            4    recovery standards on the premise that there is no ability 

            5    to mitigate in ice -- in either solid or broken ice 

            6    conditions.  

            7              That means that where there is no ability to 

            8    mitigate, you must seek prohibition of those activities 

            9    that are essentially a major impact to the marine mammal 

           10    population and subsistence way of life as prohibited by 

           11    ANILCA and ANCSA.  You must understand it is a federal 

           12    agreement to protect the subsistence rights of Alaska 

           13    Natives, that failure to do so threatens the Alaska 

           14    pipeline right-of-way, the TAPS right-of-way.  That can be 

           15    rescinded for failure to protect, and all of those Native 

           16    claims can be reversed and we are back to square one if 

           17    you don't protect their subsistence way of life.  

           18              And it's clear that there is no attempt to 

           19    mitigate a very large oil spill.  There is no 

           20    capabilities.  There is no interest because the federal 

           21    and State governments both have a conflict of interest 

           22    here where they feel that production of the oil is more 

           23    than protection of the superior public purpose 

           24    establishing State and federal law of subsistence.  

           25              You have clear findings of a major impact, no 
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            1    attempt to mitigate whatsoever, and there is no attempt to 

            2    even require the minimum OPA 90 requirements, much less 

            3    the enhanced and effect -- enhanced capability and 

            4    effective removal of oil before it can adversely impact 

            5    these marine mammals.  I might say that there needs to be 

            6    quite a bit further analysis on how these species would be 

            7    impacted, meaning by direct contact, direct ingestion or 

            8    indirect ingestion and long-term incorporation of 

            9    hydrocarbons in the fatty tissues of marine mammals and/or 

           10    on their fur.  There is really very little analysis of how 

           11    these animals will be impacted.  

           12              And I might say that, you know, even in situ 

           13    burning that will deposit, you know, sending residue of 

           14    the burn on the sea floor might well impact marine 

           15    walruses and other animals that forage on the ocean floor 

           16    by incorporation of those hydrocarbons in their fatty 

           17    tissues.  That type of tainting of subsistence resources 

           18    has prevented many of the tribal interests in the Prince 

           19    William Sound area from ever reusing those intertidal 

           20    resources and fisheries resources that were abundantly 

           21    used before the Exxon Valdez spill.  If you have long-term 

           22    incorporation of hydrocarbons into the fatty tissues of 

           23    these animals, their subsistence uses is adversely 

           24    impacted and NMFS must prevent the oil spills from 

           25    happening in the first place, particularly where it is 
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            1    commonly agreed that they cannot be mitigated to any 

            2    substantial effect, particularly under continuous ice -- 

            3    surface ice or in broken ice.  

            4              And it must be noted that there is no ability to 

            5    detect oil under vast ice.  There has been no -- they 

            6    can't even find it, much less recover it.  And if oil 

            7    exploration -- if a blowout occurs prior to either in the 

            8    summer season or just prior to freeze-up in the summer 

            9    season where there can be, as exhibited this last summer, 

           10    incursion of large ice sheets at any time, then there is 

           11    no ability to timely remove the oil from below continuous 

           12    ice -- continuous surface ice because there is no 

           13    methodology nor equipment available to detect that oil 

           14    under that ice.  

           15              The methodology for detecting oil under the ice 

           16    is bringing out an ice auger and randomly drill holes, 

           17    which has very little coverage, is clearly ineffective, it 

           18    could take months to cover a small area, and by then it 

           19    could remigrate during the summer.  Or during the winter 

           20    it could freeze into ice lenses where it becomes too 

           21    viscous to remove.  There is no methodology suggested 

           22    whatsoever for removing viscous oil that is no longer 

           23    capable of being pumped.  When you stick -- the stuff 

           24    turns into essentially asphalt in the wintertime after 

           25    about two and a half to three days.  You stick a pump in 
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            1    that and all that happens is you create a vacuum or a hole 

            2    in the asphalt.  There is no -- there is -- they suggest 

            3    that they are going to leave it till springtime, but then 

            4    in that case any animals that come into leads in the 

            5    interim or -- will be polluted, they have no ability to 

            6    accurately track it, and they have no better method for 

            7    recovering it during breakup.  

            8              There is absolutely no sound methodology for 

            9    meeting OPA 90 requirements to effectively mitigate oil 

           10    spills with mechanical means.  And we found out from Auke 

           11    Bay Laboratory tests and from subsequent tests after the 

           12    Macondo spill that much smaller quantities of oil in the 

           13    water column caused detrimental effects and survival 

           14    effects for larval species and that dispersants are much 

           15    more toxic, particularly in combination with oil.  There 

           16    are no sound methodologies for mitigating these threats to 

           17    marine mammals.  You must prohibit this deliberate and bad 

           18    faith attempt to exploit resources at the expense of 

           19    subsistence rights and marine mammal protection.  

           20              It is clearly not the scientific methodology 

           21    that NOAA would employ in assessing oil spill response 

           22    capability.  Those methodologies, the minimum protections 

           23    of law, must be employed when assessing the permits that 

           24    have been issued for not only the drill rigs, but all of 

           25    the other vessels that are presently being deployed 
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            1    throughout Alaskan waters in violation of the law with no 

            2    ability to protect those resources, the marine mammals or 

            3    the endangered species.  

            4              I might note that the federal government, as I 

            5    mentioned, would not regulate the tank vessels Aiviq or 

            6    Nanuq under law, which would be required.  But it is also 

            7    of interest to note that, even though the nontank vessel 

            8    regulations have not come into effect, the Kulluk would 

            9    not have been regulated even though it carries more 

           10    petroleum products on board that would require salvage, 

           11    lightering and firefighting capability if it was 

           12    self-propelling.  But because the Kulluk is not 

           13    self-propelled, all those petrochemical threats to our 

           14    environment fall solely upon the Coast Guard to mitigate 

           15    because they are not required to be privately mitigated by 

           16    Shell or whoever the hell is operating those rigs and 

           17    vessels.  

           18              That means that the Coast Guard must have the 

           19    assets pre -- contracted with prior contracting 

           20    immediately available to respond should -- should had the 

           21    fuel tanks on the Kulluk been breached.  Well, in your 

           22    report, you state that there are a unified plan and 

           23    subarea plans that detail the methodology for responding 

           24    to spills throughout the Alaskan marine environment.  

           25              Well, what you -- what you materially omitted 
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            1    from that analysis is that each of those subarea plans has 

            2    a phrase in it which states that none of the assets may be 

            3    available, and it is not implied that any of these assets 

            4    will actually respond to any spill in these areas.  None 

            5    of the assets which they so boldly list are under the 

            6    contract by the Coast Guard.  They may not be there.  They 

            7    may not be available for response at all.  These are just 

            8    ghost plans.  There are no contracted assets, despite the 

            9    fact that the Coast Guard actually used Oil Spill 

           10    Liability Trust Fund assets to plan for the oil spills and 

           11    to buy equipment to put on their buoy tankers.  They have 

           12    oil spill response assets, none of which are in any of the 

           13    subarea plans.  

           14              So in fact, the Coast Guard has no firm plans to 

           15    respond to any oil spill from any of these assets which 

           16    are not regulated because they have been given exemption 

           17    as a nonpropelled vessel or as an anchor-handling tug or 

           18    as an oil spill response vessel when they all, you know, 

           19    are employed as seismic vessels, tank vessels, towing 

           20    vessels, essentially, which would otherwise be regulated 

           21    under law.  So neither the State nor the federal 

           22    government has the ability to say that they will employ 

           23    any specific asset to mitigate any spill.  And it is their 

           24    standard, their own standard to require private entities, 

           25    when they are regulated, to firmly contract assets that 
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            1    are capable of timely deploying the appropriate technology 

            2    for mechanical recovery of oil spills in the marine 

            3    environment.  

            4              But again, like I said previously, those assets, 

            5    those regulations have been violated themselves.  When the 

            6    State of Alaska allowed Chadux to be the primary response 

            7    action contractor for the Aiviq and the Nanuq, they 

            8    neglected to require Chadux to have any ocean capable oil 

            9    spill response equipment or vessels to deploy them in the 

           10    open ocean environment, nor potentially in an ice-laden 

           11    environment where they may -- where, as we saw this 

           12    summer, they may be subject to incursions of ice even 

           13    during the open water -- quote, unquote, open water 

           14    drilling season.  

           15              So what we have is a total breakdown of the 

           16    regulatory system that doesn't require the minimum OPA 90 

           17    requirements, much less the higher standard that must be 

           18    applied to protect marine mammals and endangered species.  

           19    I don't see how there could be an impact statement that 

           20    doesn't cite these deficiencies, unless somebody has been 

           21    in a coma.  

           22              There is clearly a blatant lack of regulatory 

           23    oversight, no specific methodology for assuring 

           24    compliance, if the -- if the standards were applied.  And 

           25    we go on here year after year with promises of mitigation 
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            1    that we know will not work, that BOEM had to stop the 

            2    drilling into hydrocarbon-bearing strata because of the 

            3    lack of the containment dome that was supposed to be 

            4    available on the oil spill response barge.  But what BOEM 

            5    hasn't explained is how that oil containment dome would 

            6    have been able to maintain position with the incursion of 

            7    that huge ice pan that impacted the drill sites this 

            8    summer.  

            9              There has been no study on whether the single 

           10    available, immediately available icebreaker could cut the 

           11    ice to maintain that cap.  That ice would shift.  

           12    Theoretically, if it only moved -- was possible for the 

           13    ice pan to move in one direction, it could maintain a 

           14    position, you know, upstream of that barge, but that's not 

           15    the case.  We all know ice shifts sideways with the tide 

           16    and with the wind.  So there is no way that they could 

           17    maintain a position of that ice cap during the summer, 

           18    much less once the winter freeze-up occurs.  

           19              And unless there is a sound long-term 

           20    methodology for timely recovery of oil spills that 

           21    clearly -- that this study clearly shows would have a 

           22    major impact, NMFS cannot allow BOEM, BSEE or the Coast 

           23    Guard to permit any of these activities on -- in the 

           24    Arctic environment.  

           25              Thanks for your patience.  Any questions?  
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            1                    MR. MICHAEL HALLER:  We are going to take 

            2    a five- to eight-minute nature break here for a few 

            3    moments.  So we will go off the record right now.  If some 

            4    of you would like to offer some testimony after that short 

            5    break, we will be available.  So we are officially off 

            6    record.  

            7               (A break was taken.)

            8                    MR. MICHAEL HALLER:  Okay.  Ladies and 

            9    gentlemen, we will go to an open floor now.  Are there any 

           10    among you who would like to step forward and offer any 

           11    comments?  All right.

           12                    MR. TOM LAKOSH:  How about questions and 

           13    answers?  

           14                    MR. MICHAEL HALLER:  Up to you, Madam 

           15    Chair.  Do you want to respond or not?

           16                    MS. JOLIE HARRISON:  I'll be glad to have 

           17    a short off-line conversation with you, but I think this 

           18    was envisioned that this was collecting input.

           19                    MR. TOM LAKOSH:  Why don't you open it up 

           20    to questions for the general audience?

           21                    MS. JOLIE HARRISON:  Well, we opened it up 

           22    for public input.  

           23                    MR. TOM LAKOSH:  Comments, not questions.  

           24                    MR. MICHAEL HALLER:  Well, all right.  

           25    Well, we are going to declare it closed officially for the 
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            1    record.  If you want to stay for informal conversation, 

            2    exchanges, we will be happy to entertain those.  Thank you 

            3    very much for coming out tonight.  We appreciate your time 

            4    and your effort.  

            5              And please, if you have comments for your 

            6    organizations or other people who might otherwise have 

            7    been here that you may know of that would like to offer, 

            8    the comment period goes, again, through June 27, 2013.  So 

            9    there are several ways to do it.  And there is information 

           10    up there.  If you want to take some of those fliers to 

           11    take back to some of those folks you may know of, please 

           12    do so.  

           13              Thanks so much.  Good evening.  

           14               (Proceedings adjourned at 8:40 p.m.)

           15               

           16               

           17               

           18               

           19               

           20               

           21               

           22               

           23               

           24               

           25               
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