MEMORANDUM FOR: The Record
N 03 201
FROM: JoHe Harrison, Chief FEB O3
ﬁ; Permits and Conservation Division
Office of Protected Resources

SUBJECT: Environmental Review for Issuance of an Incidental Harassment
Authorization to the Partnership for Interdisciplinary Study of
Coastal Oceans (PISCO)

ENCLOSURE: (1) Community Structure Monitoring Sites and Biodiversity Sites
in Oregon and California

NOAA Administrative Order (NAO) 216-6, “Environmental Review Procedures for
Implementing the National Environmental Policy Act”, requires all proposed actions to be
reviewed with respect to environmental consequences on the human environment. This
memorandum addresses the determination that the issuance of an Incidental Harassment
Authorization (IHA) to the Partnership for Interdisciplinary Study of Coastal Oceans (PISCO) is
adequately assessed in a previous Environmental Assessment (EA) prepared by the National
Marine Fisheries Service (NMFS) and that no further National Environmental Policy Act

( 3PA) review is required.

Federal Action

NMEFS proposes to issue an IHA to PISCO pursuant to Section 101(a)(5)(A) of the Marine
Mammal Protection Act of 1972, as amended (MMPA; 16 U.S.C. §§ 1631 et seq.) and the
regulations governing the taking and importing of marine mammals (50 Code of Federal
Regulations (CFR) Part 216). The IHA will be valid from February 3, 2016 through February 2,
2017 and authorizes takes, by Level B harassment, of marine mammals including California sea
lions (Zalophus californianus), harbor seals (Phoca vitulina richardii) and northern elephant
seals (Mirounga angustirostris) incidental to rocky intertidal monitoring surveys along the coasts
of California and Oregon. The IHA prescribes permissible methods of takes and includes
mitigation, monitoring and reporting requirements.

The MMPA prohibits the incidental taking of marine mammals. The incidental take of a marine
mammal falls under three categories: Mortality, Serious injury or Harassment (injury and
behavioral effects). Harassment, as defined by the MMPA, is any act of pursuit, torment, or
annoyance that has the potential to injure a marine mammal or marine mammal stock in the wild
(Level A harassment) or has the potential to disturb a marine mammal or marine mammal stock
in the wild by causing disruption of behavioral patterns (Level B harassment). Disruption of
behavioral patterns includes, but is not limited to, migration, breathing, nursing, breeding,



feeding or sheltering. However, there are exceptions to the prohibition on take under the MMPA
that gives NMFS the authority to permit the incidental taking of small numbers of marine
mammals by harassment upon request from a U.S. citizen, provided certain determinations are
made and statutory and regulatory procedures are met. NMFS criteria for issuing IHAs requires
that the taking of marine mammals have a negligible impact on the species or stock(s) and,
where relevant, will not have an unmitigable adverse impact on the availability of the species or
stock(s) for subsistence uses. In addition, the [HA must set forth, where applicable, the
permissible methods of taking, other means of effecting the least practicable adverse impact on
the species or stock and its habitat, and requirements pertaining to the monitoring and reporting
of such takings.

Background

PISCO is a research group at the University of California - Santa Cruz and is responsible for
many of the ongoing rocky intertidal monitoring programs along the Pacific coast. Monitoring
occurs at rocky intertidal sites, often large bedrock benches, from the high intertidal to the
water’s edge. Long-term monitoring projects include Community Structure Monitoring, and
Intertidal Biodiversity Surveys.

Community structure monitoring involves the use of permanent photoplot quadrats which target
specific algal and invertebrate assemblages (e.g. mussels, rockweeds, barnacles). Each photoplot
is photographed and scored for percent cover. In addition, permanent plots and transects are
sampled to determine patterns of abundance of targeted species including ochre sea stars
(Pisaster ochraceus), owl limpets (Lottia gigantea), abalone (Haliotis spp.), surfgrass
(Phyllospadix spp.), and sea palms (Postelsia palmaeformis). Barnacle recruitment and sea
surface temperature data are also collected. Community structure monitoring follows the
established protocols of MARINe. For more information please visit www.marine.gov and
www.pacificrockyintertidal.org. The community structure monitoring approach is based largely
on surveys that quantify the percent cover and distribution of algae and invertebrates that
constitute these communities. This approach allows us to quantify both the patterns of abundance
of targeted species as well as characterize changes within the communities in which they reside.
Such information provides managers with insight into the causes and consequences of changes in
species abundance and forms the basis of "ecosystem-based management" of rocky intertidal
communities. Each community structure site is surveyed over a one day period during a low tide
series one to two times a year.

Biodiversity surveys involve point contact identification along permanent transects, mobile
invertebrate quadrat counts, sea star band counts, and tidal height topographic measurements.
These surveys are complimentary with the community structure monitoring approach and
provide greater information on species richness at a site. Biodiversity surveys are conducted
every 3-5 years at established sites. For more information on sites and protocols please visit
www.pacificrockyintertidal.org. Monitoring activities will continue indefinitely. Most sites are
sampled one to two times per year over a four to six-hour period during a negative low tide
series.

The research PISCO is supporting focuses on understanding the near-shore ecosystems of the
Pacific coast and the information obtained from PISCO’s research is used to inform marine



policy and is made available to the public through outreach and educational programs. Although
rare, hauled-out pinnipeds are encountered by researchers at some monitoring sites and Level B
harassment may occur.

A. Applicants Incidental Take Request(s)

i.

ii.

Current Request. On August 10, 2015, NMFS received an plication for an
incidental take authorization from PISCO, UC Santa Cruz. This IHA is being
requested to allow researchers to continue to conduct rocky intertidal monitoring at
sites where pinnipeds are present. Community structure monitoring sites are listed in
Enclosure (1), Table 1 which includes information on individual sites, location,
number of times sampled per year, and typical sampling months for each site.
Biodiversity sites are listed in Enclosure (1) Table 2. Sites highlighted in grey
indicate those that are likely to be sampled in 2016.

Based on the application, NMFS published a proposed IHA in the Federal Register
(FR) on December 9, 2015 (80 FR 76448), which included the following:

e Detailed description of the proposed action and an assessment of the potential
impacts on marine mammals and the availability of marine mammals for
subsistence uses

e Proposed mitigation and monitoring measures to avoid and minimize potential
adverse impacts to marine mammals and their habitat

e Proposed reporting requirements

e Preliminary findings under the MMPA

e A link to the EA and Finding of No Significant Impact for the IHA published in
2012

Previous Request(s). On December 5, 2C 2, NMFS issued the initial 1-year IHA to
PISCO to take marine mammals, by Level B harassment, incidental to the initial
rocky intertidal monitoring surveys along the coast of Oregon and California (77 FR
72327). In subsequent years, NMFS issued annual [HAs to PISCO for the same
proposed activities (December 30, 2013 _ 3 FR 79403) and December 17, 2014 (79
FR 73048)). There is no data from the 2012 [HA. The monitoring report from the
December 30, 2013 IHA indicated that research monitoring activities took place at 65
sites over 50 days. There were 86 takes of harbor seals, 11 takes of California sea
lions, and 7 takes of northern elephant se: ; while authorized takes for these species,
were 337, 60 and 36 respectively. The monitoring report from the IHA issued on
December 17, 2014 indicated that research monitoring activities took place at 61 sites
over 48 days. There were 37 takes of harbor seals, 19 takes of California sea lions,
and 4 takes of northern elephant seals wh : authorized takes for these species were
187, 60, and 30 respectively.

. Previous Environmental Assessment



NMEFS issuance of an IHA is considered a major federal action under NEPA, therefore, the
Office of Protected Resources (OPR) prepared an EA' for the initial incidental take request in
accordance with NEPA, the Council on Environmental Quality (CEQ) regulations in 40 CFR §§
1500-1508, and NAO 216-6. The analysis in the Final EA addressed the potential impacts to the
human environment and natural resources; specifically from NMFS proposed action to au  orize
takes of marine mammals incidental to PISCOs rocky intertidal monitoring surveys. The range
of alternatives included the No Action alternative (not issuing an IHA) and the Preferred
Alternative (the issuance of [HAs for the take of marine mammals by Level B harassment,
incidental to PISCO’s activities along the Oregon and California coasts. NM.. 3 analyzed direct,
indirect and cumulative impacts and based the scope of its proposed action and alternatives on
the relevant requirements in section 101(a)(5)(A) of the MMPA. Based on the findings under the
MMPA for PISCO’s proposed activities and the conclusions in the Final EA, NMFS determined
that no significant impacts to the human environment would occur from issuing an IHA and
signed a Finding of No Significant Impact (FONSI) on November 26, 2012. The 2012 NEPA
documents are available for review at
www.nmfs.noaa.gov/pr/permits/incidental/construction.htm.

Findings and Conclusions
A. Environmental Review

After reviewing and considering (1) the application, (2) public comments received for
the proposed IHA (3) the 2012 EA and FONSI, and (4) 2013 and 2014 monitoring
report, NMFS determined renewing PISCOs IHA falls within the scope of the
analysis in the 2012 Final EA. There are no changes to NMFS proposed action and
alternatives for the IHA renewal and there were no changes to the affected
environment or impacts to resources. No new significant circumstances or
information relevant to environmental concerns associated with the IHA renewal
were identified during the environmental review or the public comment period.

The w e no new sites added to the original site list, no new species for which take
has been authorized, and monitoring and mitigation requir ~ nts have remained the
same. PISCO is proposing to continue conducting rocky intertidal monitoring surveys
in similar locations (Enclosure 1) and in the same manner or methods previously
authorized under the IHAs issued in 2012, 2013 and 2014.

B. MMPA Findings

Authorization for incidental takings shall be granted if NMFS finds that the taking
will have a negligible impact on the species or stock(s), will not have an unmitigable
adverse impact on the availability of the species or stock(s) for subsistence uses
(where relevant), and if the permissible methods of taking and requirements
pertaining to the mitigation, monitoring and reporting of such takings are set forth.
NMFS defined "negligible impact" in 50 CFR 216.103 as "...an impact resulting from
the specified activity that cannot be reasonably expected to, and is not reasonably

! Environmental Assessment for the Issuance of Incidental Harassment Authorizations to the Gulf of the Farallones National Marine Sanctuary
and University of California Santa Cruz to Take Marine Mammals by Harassment Incidental to Rocky Intertidal Monitoring along the U.S.
Pacific Coast



likely to, adversely affect the species or stock through effects on annual rates of
recruitment or survival.”

An estimate of the number of Level B harassment takes, alone, is not enough
information on which to base an impact determination. In addition to considering
estimates of the number of marine mammals that might be “taken” through behavioral
harassment, NMFS must consider other factors, such as the likely nature of any
responses (their intensity, duration, etc.), the context of any responses (critical
reproductive time or location, feeding, migration, etc.), as well as the number and
nature of estimated Level A harassment takes, the number of estimated mortalities,
effects on habitat, and the status of the species.

No injuries or mortalities are anticipated to occur as a result of PISCO's rocky
intertidal monitoring, and none are authorized. The risk of marine mammal injury,
serious injury, or mortality associated with rocky intertidal monitoring increases
somewhat if disturbances occur during breeding season. These situations present
increased potential for mothers and dept  lent pups to become separated and, if
separated pairs do not quickly reunite, the risk of mortality to pups (through
starvation) may increase. Separately, adult male elephant seals may trample elephant
seal pups if disturbed, which could potentially result in the injury, serious injury, or
mortality of the pups. The risk of either of these situations is greater in the event of a
stampede.

Very few pups are anticipated to be encountered during the monitoring surveys.
However, a small number of harbor seal, northern elephant seal and California sea
lion pups have been observed at several of the monitoring sites during past years.
Harbor seals are very precocious with only a short period of time in which separation
of a mother from a pup could occur. Though elephant seal | ps are occasionally
present when researchers visit survey sites, risk of pup mortalities is very low because
elephant seals are far less reactive to researcher presence than the other two species.
Furthermore, pups are typically found on sand beaches, while study sites are located
in the rocky intertidal zone, meaning that there is typically a buffer between
researchers and pups. Finally, the caution used by researchers in approaching sites
generally precludes the possibility of behavior, such as stampeding, that could result
in extended separation of mothers and dependent pups or trampling of pups. No
research would occur where separation of mother and her nursing pup or crushing of
pups can become a concern.

Typically, even those reactions constituting Level B harassment would result at most
in temporary, short-term disturbance. In any given study season, researchers will visit
sites one to two times per year for a total of 4-6 hours per visit. Therefore, disturbance
of pinnipeds resulting from the presence of researchers lasts only for short periods of
time and is separated by significant amounts of time in whi.  no disturbance occurs.
Some of the pinniped species may use some of the sites during certain times of year
to conduct pupping and/or breeding. However, some of these species prefer to use the
offshore islands for these activities. At the sites where pups may be present, PISCO
has shall implement certain mitigation measures, such as no intentional flushing if



dependent pups are present, which will avoid mother/pup separation and trampling of
pups.

Of the three marine mammal species anticipated to occur in the activity areas, none
are listed under the Endangered Species Act. Taking into account the mitigation
measures that are planned, e :cts to marine mammals are generally expected to be
restricted to short-term changes in behavior or temporary abandonment of haulout
sites. Pinnipeds are not expected to permanently abandon any area that is surveyed by
researchers, as is evidenced by continued presence of pinnipeds at the sites during
annual monitoring counts. Based on the analysis contained herein of the likely effects
of the specified activity on marine mammals and their habitat, and taking into
consideration the implementation of the mitigation and monitoring measures, NMFS
finds that the total marine mammal take from PISCO's rocky intertidal monitoring
program will not adversely affect annual rates of recruitment or survival and therefore
will have a negligible impact on the affected species or stocks.

There are no relevant subsistence uses of marine mammals implicated by this action.
Therefore, NMFS has determined that the total taking of affected species or stocks
would not have an unmitigable adverse impact on the availability of such species or
stocks for taking for subsistence purposes.

Sections 101(a)(5)(A) and (D) of the MMPA (16 U.S.C. 1361 et seq.) direct the
Secretary of Commerce to allow, upon request, the incidental, but not intentional,
taking of small numbers of marine mammals by U.S. citizens who engage in a
specified activity (other than commercial fishing) within a specified geographical
region if certain findings are made and either regulations are issued or, if the t: ing is
limited to harassment, a notice of a proposed authorization is provided to the public
for review. The small numbers analysis conducted by NMFS determined that PISCO
would take less than 0.8% of each species or stock for which take is authorized.
Because these are maximum estimates, actual take numbers are likely to be lower, as
some animals may select other haulout sites the day the researchers are present.
Based on the analysis contained herein of the likely effects of the specified activity on
marine mammals and their habitat, and taking into consideration the implementation
of the mitigation and monitoring measures, which are expected to reduce the number
of marine mammals potentially affected by the action, NMFS finds that small
numbers of marine mammals will be taken relative to the populations of the affected
species or stocks.

In view of the information presented in this document, OPR determined issuing another IHA to
PISCO would not result in significant adverse effects, individually or cumulatively, on the
human environment. As such, this I[HA renewal does not require the preparation of a
Supplemental Environmental Assessment.









