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MMPA Small Take Authorization or Letter of Authorization (LOA)

In 1981, Congress amended the MMPA to provide for ‘small take’ authorizations for maritime activities, provided NMFS found the takings would be of small numbers2 and have no more than a negligible impact3 on those marine mammal species not listed as depleted under the MMPA (i.e., listed under the Endangered Species Act (ESA)), and not having an unmitigable adverse impact4 on subsistence harvests of these species. These 'small take' authorizations, also known as Letters of Authorization or LOAs, require that regulations be promulgated and published in the Federal Register outlining:

Permissible methods and the specified geographical region of taking;

The means of effecting the least practicable adverse impact on the species or stock and its habitat and on the availability of the species or stock for subsistence5 uses; and,

Requirements for monitoring and reporting, including requirements for the independent peer-review of proposed monitoring plans where the proposed activity may affect the availability of a species or stock for taking for subsistence uses.

In 1986, Congress amended both the MMPA, under the small take program, and the ESA to authorize takings of depleted (and endangered or threatened) marine mammals, again provided the taking (lethal, injurious, or harassment) was small in number and had a negligible impact on marine mammals.

MMPA Incidental Harassment Authorization (IHA)

In1994, MMPA section 101(a)(5) was amended to establish an expedited process by which citizens of the U.S. can apply for an authorization to incidentally take small numbers of marine mammals by harassment6, referred to as Incidental Harassment Authorizations or IHAs.  It established specific time limits for public notice and comment on any requests for authorization which would be granted under this new provision. According to the legislative history, Congress expected NMFS to act expeditiously in complying with the notice and comment requirements and expected NMFS to use the general rule making authority available under section 112 of the MMPA to establish a process for granting authorization in the case of small takes by harassment in Arctic waters7. In 1996 NMFS published an interim final rule (50 CFR Part 216.101-108)  implementing this aspect of the program.  The interim rule will be amended and written upon completion of NMFS’ criteria for acoustic harassment.

Because the incidental harassment authorization process has eliminated the need for promulgating specific regulations on the incidental taking, IHAs have been of increasing interest since 1994 for those individuals with relatively short-term activities that might inadvertently harass marine mammals. This program allows authorizations to be issued in 120 days, instead of the 6-8 months required for LOAs issued under regulations. 

Types of Activities

Most LOAs and IHAs to date have involved the incidental harassment of marine mammals by noise.  Activities with the greatest potential to harass by noise include: seismic airguns, ship and aircraft noise, high energy sonars, and explosives detonations.   

Applying for an LOA or IHA

First the applicant must ask:   Do I need an LOA or an IHA?  

If it can be shown that:

1) there is no potential for serious injury or mortality; or,

2) the potential for serious injury or mortality can be negated through mitigation requirements that could be required under the authorization,

the applicant should apply for an IHA and does not need an LOA for the activity.

If these two requirements cannot be met, or in other words, if the potential for serious injury8 and/or mortalities exists and there are no mitigating measurements that could be taken to prevent this form of 'take' from occurring, then the applicant must obtain an LOA.

After the type of authorization is determined, the applicant must submit a written request to the NMFS Office of Protected Resources AND the appropriate NMFS Regional Office where the specified activity is planned. These requests must include items 1-14 below before being considered by NMFS. 

Office of Protected Resources 

National Marine Fisheries Service 

1315 East-West Highway, 13th Floor 

Silver Spring, MD 20910

Phone: (301) 713-2332

Fax: (301) 713-0376

{Note that incomplete applications and applications that do not contain or refer to the necessary NEPA documentation, if applicable, will be returned to the applicant with explanation.}

How long does it take to get an authorization once the application is complete?

Please note that decisions on LOA applications (includes two comment periods, possible public hearings and consultations) may take from 6-12 months.  IHA decisions normally involve one comment period and, depending on the issues and species involved, can take anywhere from 2-6 months.

Application Requirements

All applications for marine mammal small take authorizations, whether an LOA or an IHA, must include the following information in sufficient detail for NOAA Fisheries to meet the requirements mandated by section 7 of the Endangered Species Act and the National Environmental Policy Act:

(1) A detailed description of the specific activity or class of activities that can be expected to result in incidental taking of marine mammals;

(2) The date(s) and duration of such activity and the specific geographical region where it will occur;

(3) The species and numbers of marine mammals likely to be found within the activity area;

(4) A description of the status, distribution, and seasonal distribution (when applicable) of the affected species or stocks of marine mammals likely to be affected by such activities;

(5) The type of incidental taking authorization that is being requested (i.e., takes by harassment only; takes by harassment, injury and/or death) and the method of incidental taking;

(6) By age, sex, and reproductive condition (if possible), the number of marine mammals (by species) that may be taken by each type of taking identified in paragraph (a)(5) of this section, and the number of times such takings by each type of taking are likely to occur;

(7) The anticipated impact of the activity upon the species or stock;

(8) The anticipated impact of the activity on the availability of the species or stocks of marine mammals for subsistence uses;

(9) The anticipated impact of the activity upon the habitat of the marine mammal populations, and the likelihood of restoration of the affected habitat;

(10) The anticipated impact of the loss or modification of the habitat on the marine mammal populations involved;

(11) The availability and feasibility (economic and technological) of equipment, methods, and manner of conducting such activity or other means of effecting the least practicable adverse impact upon the affected species or stocks, their habitat, and on their availability for subsistence uses, paying particular attention to rookeries, mating grounds, and areas of similar significance;

(12) Where the proposed activity would take place in or near a traditional Arctic subsistence hunting area and/or may affect the availability of a species or stock of marine mammal for Arctic subsistence uses, the applicant must submit either a plan of cooperation9 or information that identifies what measures have been taken and/or will be taken to minimize any adverse effects on the availability of marine mammals for subsistence uses.

(13) The suggested means of accomplishing the necessary monitoring and reporting that will result in increased knowledge of the species, the level of taking or impacts on populations of marine mammals that are expected to be present while conducting activities and suggested means of minimizing burdens by coordinating such reporting requirements with other schemes already applicable to persons conducting such activity. Monitoring plans should include a description of the survey techniques that would be used to determine the movement and activity of marine mammals near the activity site(s) including migration and other habitat uses, such as feeding. Guidelines for developing a site-specific monitoring plan may be obtained by writing to the Director, Office of Protected Resources; and

(14) Suggested means of learning of, encouraging, and coordinating research opportunities, plans, and activities relating to reducing such incidental taking and evaluating its effects.

_______________________________
Glossary of Terms

1. Incidental Taking : An unintentional, but not unexpected, taking.

2. Small Numbers : A portion of a marine mammal species or stock whose taking would have a negligible impact on that species or stock.

3. Negligible Impact : An impact resulting from the specified activity that cannot be reasonably expected to, and is not reasonably likely to, adversely affect the species or stock through effects on annual rates of recruitment or survival.

4. Unmitigable Adverse Impact : An impact resulting from the specified activity that:  1) is likely to reduce the availability of the species to a level insufficient for a harvest to meet subsistence needs by (a) causing marine mammals to abandon or avoid hunting areas; (b) directly displacing subsistence users; or, (c) placing physical barriers between the marine mammals and the subsistence users; AND 2) cannot be sufficiently mitigated by other measures to increase the availability of marine mammals to allow subsistence needs to be met.    

5. Subsistence : The use of marine mammals taken by Alaskan Natives for food, clothing, shelter, heating, transportation, and other uses necessary to maintain the life of the taker or those who depend upon the taker to provide them with such subsistence.

6. Harassment : Any act of pursuit, torment or annoyance that can be described in one of the following ways: 1) Level A Harassment-has the potential to injure a marine mammal or marine mammal stock in the wild; or, 2) Level B Harassment-has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption of behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering but which does not have the potential to injure a marine mammal or marine mammal stock in the wild.

7. Arctic waters : Marine and estuarine waters north of 60E N. latitude.

8. Serious Injury : Any injury that will likely result in mortality.

9. Plan of Cooperation : This type of plan is required where the proposed activity would take place in or near a traditional Arctic subsistence hunting area and/or may affect the availability of a species or stock of marine mammal for Arctic subsistence uses. The plan must include--(i) A statement that the applicant has notified and provided the affected subsistence community with a draft plan of cooperation; (ii) A schedule for meeting with the affected subsistence communities to discuss proposed activities and to resolve potential conflicts regarding any aspects of either the operation or the plan of cooperation; (iii) A description of what measures the applicant has taken and/or will take to ensure that proposed activities will not interfere with subsistence whaling or sealing; and, (iv) What plans the applicant has to continue to meet with the affected communities, both prior to and while conducting the activity, to resolve conflicts and to notify the communities of any changes in the operation

