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DEPARTMENT OF COMMERCE
Nati onal Oceani c and Atnospheric Administration
50 CFR Part 635

[ Docket No. 011218303-1303-01; |.D. 110501B]
RI N 0648- AP70

Atlantic H ghly Mgratory Species; Conmercial Shark Managenent
Measur es

AGENCY: National Marine Fisheries Service (NWS), National COceanic and
At mospheric Admi nistration (NOAA), Conmerce.

ACTI ON: Emergency rule; request for comments; fishing season
notification.

SUMMARY: NMFS issues an energency rule to establish the comercia
quotas for large and small coastal sharks at 1,285 netric tons (nt)
dressed wei ght (dw) and 1,760 nt dw, respectively. These regul ations
are necessary to ensure that the regulations in force are consistent
with a court-approved settlement agreenent and are based on the best
avai |l abl e science. NMFS also notifies eligible participants of the
openi ng and cl osing dates for the Atlantic |arge coastal sharks (LCS),
smal | coastal sharks (SCS), pelagic sharks, blue sharks, and porbeagle
sharks fishing seasons.

DATES: This energency rule is effective as of 12:01 a.m, |ocal tine,
on January 1, 2002, through July 1, 2002.

The fishery opening for LCS is effective January 1, 2002 through
11:30 p.m, local time, April 15, 2002. The LCS closure is effective
from11:30 p.m, local tinme, April 15, 2002, through June 30, 2002.

The fishery opening for SCS, pelagic sharks, blue sharks, and
por beagl e sharks is effective January 1, 2001, through June 30, 2001
unl ess ot herwi se nodi fied or superseded through publication of a
closure notice in the Federal Register

Conments on the energency rule must be received no later than 5
p.m on March 28, 2002.

ADDRESSES: Witten coments on this energency rule nmust be mailed to
Chri st opher Rogers, Chief, NWMFS Highly Mgratory Speci es Managenent

Di vi sion, 1315 East-West Hi ghway, Silver Spring, M 20910; or faxed to
301-713-1917. Comments will not be accepted if submitted via email or
the Internet. Copies of the Environnental Assessnent and Regul atory

| npact Review prepared for this emergency rule may be obtained from
Mar go Schul ze-
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Haugen or Karyl Brewster-Ceisz at the same address.
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FOR FURTHER | NFORMATI ON CONTACT: Margo Schul ze- Haugen or Karyl
Brewster-Gei sz at 301-713-2347.

SUPPLEMENTARY | NFORMATI ON: The Atlantic shark fisheries are managed
under the authority of the Magnuson-Stevens Fi shery Conservation and
Managenment Act. The Fishery Managenent Plan for Atlantic Tunas,

Swor dfi sh, and Sharks (HM5 FMP) is inplenmented by regul ations at 50 CFR
part 635.

On Novenber 21, 2000, Southern O fshore Fishing Association and
ot her commercial fishernen and deal ers (plaintiffs) and NMFS reached a
settl enent agreement that prescribed actions to be taken by both
parties in order to resolve issues raised in tw |awsuits brought
agai nst NVFS by the plaintiffs. The first lawsuit was filed on May 2,
1997, regarding the LCS quota decrease of 50 percent. The second
lawsuit was filed on June 25, 1999, regarding the conmercial shark
nmeasures in the HUWS FMP and its inplenmenting regul ations.

On Decenber 7, 2000, Judge Steven D. Merryday of the U S. District
Court for the Mddle District of Florida entered an order approving the
settl enent agreenent. The settlenent agreement required NMFS to
mai ntain the 1997 comercial LCS quotas and the catch accounting/
noni tori ng procedures pendi ng an i ndependent review of the 1998 LCS
stock assessment. The settlement agreement also required NMFS to
mai ntain the 1997 SCS comrercial quota pending a new SCS stock
assessment. On March 6, 2001, NMFS published in the Federal Register an
emergency rule inplenenting the measures in the settlenent agreenent
pendi ng the results of the independent peer review (65 FR 13441). That
emergency rul e expired on Septenber 4, 2001

In Cctober 2001, NWMFS received from Natural Resources Consultants
Inc. the conplete peer reviews of the 1998 LCS stock assessment. Three
of the four reviews found that the scientific conclusions and
scientific managenent recomendati ons contained in the 1998 LCS stock
assessment were not based on scientifically reasonable uses of the
appropriate fisheries stock assessnment techni ques and on the best
available (at the tine of the 1998 LCS stock assessnent) biol ogi cal and
fishery information relating to LCS. Because of this conclusion, NWFS
regards the managenent recommendati ons of the 1996 stock assessnent to
be an appropriate basis for any rul emaki ng, pending conpletion of a new
stock assessnment. Thus, having considered the peer review s overal
conclusion, the terms of the settlenent agreement, statenents by the
i ndi vi dual reviewers, and the reconmmendati ons of the 1996 stock
assessment, NMFS will maintain the 1997 commercial LCS quota |eve
until a new LCS stock assessnent that enploys inproved assessnent
techni ques and addresses the recommendati ons and conments of the four
revi ewers can be conpl eted and i ndependently peer revi ewed. NMFS
anticipates conpletion of a new LCS stock assessnent in early 2002.
Additionally, consistent with the court-approved settl enent agreenent,
NMFS will maintain the SCS comrercial shark quota at the 1997 | eve
pendi ng a new stock assessnent in early 2002.

NVFS initially determ ned that the settlenent agreement is
appropriate because it will conserve Atlantic sharks while nmaintaining
a sustainable fishery in the long-term nove the managenent process for
Atlantic sharks forward through quality-controlled scientific
assessment and appropriate rul emaki ng; and pronote confidence in the
managenment process and its underlying science. NMFS continues to
maintain this view

This energency rule is necessary to manage and conserve LCS based
on the best scientific information avail abl e, pending conpletion of a
new stock assessnent and consistent with the terns of the court-
approved settlenent agreenent. At this tine, NMFS considers the best
avail abl e science to be the recomendations of the 1996 stock
assessment in conbination with current |andings data and the
i ndependent reviews of the 1998 stock assessnent. Wthout this
emergency rule, the reduced LCS and SCS commerci al quotas of 816 nt dw
and 329 mt dw, respectively, adopted in the HMS FMP and based on the
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1998 LCS stock assessnent would be in force. However, the independent
peer review found that some of the techniques used in the 1998 LCS
stock assessnent were not appropriate and some of the data used were
unreliable. Inplenmenting these quotas prior to conpletion of a new
stock assessment woul d be inconsistent with both the court-approved
settl enent agreenment and the recomrendati ons of the 1996 stock
assessnent.

Conmer ci al Managenent Measures

Pendi ng conpl etion of new LCS and SCS stock assessnents, this
emergency rul e establishes the LCS commercial quota at 1,285 m dw;
establ i shes the SCS comercial quota at 1,760 nt dw, suspends the
regul ation on the ridgeback LCS m ni num si ze; suspends the regul ation
on counting dead discards and state | andings after Federal closures
agai nst Federal quotas for all sharks; suspends the regul ation on
season-speci fic quota adjustments for LCS and SCS; and establishes a
regul ation that adjusts the LCS or SCS quota based on the previous
season's landings. Al of the above managenment neasures will be re-
eval uat ed upon conpletion of the stock assessnments and the LCS peer
revi ew before they are re-inplenented. This emergency rul e does not
af fect comrerci al managenment neasures for pel agic sharks, except for
counting dead discards or state |andi ngs agai nst the quota, and does
not affect the managenent neasures for prohibited species.

NMFS consi dered other alternatives including inplenmenting the HVS
FMP quot as based on the 1998 stock assessnent, inplenenting the
ri dgeback LCS mininum size, counting state |andings after a Federa
cl osure and dead di scards agai nst Federal quotas, and changing the
pel agi ¢ shark sub-quotas into one pel agi c shark quota. However, based
on the comments and recommendations of the reviewers, the
recomendati ons of the 1996 stock assessnment, current |andi ngs data,
and the fact that the next stock assessment will consider the efficacy
of nost of these managenent neasures, NMFS concluded that, for the
short duration of this energency rule (180 days with a possible
ext ensi on of another 180 days), the managenent neasures inplenented
woul d conserve and maintain the shark stocks while having few inpacts
on the fishery. Upon conpletion of the new stock assessnents and the
i ndependent review of the new LCS stock assessment, NMFS will take the
appropriate actions based on the additional information to ensure the
conservation of Atlantic sharks while rebuilding shark stocks and
mai nt ai ni ng a sustainable fishery in the long-term

NMFS is maki ng one additional adjustnent. NMFS will count any
over harvest or underharvest in one season against the foll owi ng season
for LCS and SCS. In the past, this accounting nmethod was used only for
over harvest and underharvest in the first season; any overharvest in
t he second season was not counted against the foll owi ng season's
sem annual quota (nor was any underharvest added to the next year).
This lack of across-year accounting resulted in the annual quotas being
exceeded in several years. This change is to ensure that the fishing
nortality is accounted for and does not exceed the fishing nortality
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recormmended by the 1996 stock eval uati on workshop whil e al so ensuring
that fishernen have an opportunity to catch the avail abl e quota.

Recr eati onal Managenment Measures

Thi s energency rul e does not change the recreational nanagenent
measures for Atlantic sharks. NMFS did consider re-instating the 1997
recreational retention limts of two sharks of any species per trip
with no m nimum size, and an additional two Atlantic sharpnose sharks
per person per trip. However, based on current and past |andings data,
the recommendati on of the 1996 stock assessment, and individua
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statenments of the peer reviewers, NMFS believes that re-instating the
1997 retention limt could result in a level of fishing nortality that
is not consistent with the recormendations of the 1996 stock eval uation
wor kshop. Thus, for the duration of this energency rule, NMFS wll
maintain the current regulations. NMFS will take appropriate action
with respect to recreational fishing regulations at the earliest
practicabl e date upon conpletion of the new stock assessnents and the

i ndependent review of the new LCS stock assessnent.

Annual Landi ngs Quot as

The 2002 annual | andi ngs quotas for LCS and SCS are established at
1,285 nmt dw and 1,760 mt dw, respectively. The 2002 quota |evels for
pel agi ¢, blue, and porbeagl e sharks are established at 488 m dw, 273
nt dw, and 92 nt dw, respectively.

O the 697 nt dw established for the second 2001 seni annual LCS
season (66 FR 33918, June 26, 2001), 604 nt dw was taken. NMFS is
adding the remaining 93 mt dw to the available quota for the first 2002
sem annual fishing season. As such, the LCS quota for the first 2002
sem annual season is 735.5 nt dw. The SCS first sem annual quota for
2002 is established at 880 m dw. The first 2002 sem annual quotas for
pel agi ¢, blue, and porbeagl e sharks are established at 244 m dw, 136.5
nt dw, and 46 nt dw, respectively.

NMFS wi || take appropriate action before July 1, 2002, in order to
det erm ne and announce the second 2002 sem annual quotas for Atlantic
sharks.

Fi shing Season Notification

The first sem annual fishing season of the 2002 fishing year for
the comrercial fishery for LCS, SCS, and pelagic sharks in the western
north Atlantic Ccean, including the Gulf of Mexico and the Caribbean
Sea, will open January 1, 2002. To estimate the closure dates of the
LCS, NMFS used the average daily catch rates for each species group
fromthe first seasons fromthe years 1998, 1999, 2000, and 2001 while
al so considering the reporting dates of permtted shark deal ers.
Looki ng at weekly catch rates in recent years, between 92 and 103
percent of the available quota would Iikely be taken between the first
and second weeks of April. The end of the second week of Apri
corresponds with the end of the first of two nonthly reporting periods
for permtted shark deal ers. Accordingly, the Assistant Adm nistrator
for Fisheries (AA) has determined that the LCS quota for the first 2002
sem annual season will likely be attained by April 15, 2002. Thus, the
LCS fishery will close April 15, 2002, at 11:30 p.m |ocal tine.

When quotas are projected to be reached for the SCS, pel agic, blue,
or porbeagle shark fisheries, the AAwll file notification of closure
at the Ofice of the Federal Register at |east 14 days before the
effective date.

During a closure, retention of, fishing for, possessing or selling
LCS are prohibited for persons fishing aboard vessels issued a linmted
access pernmt under 50 CFR 635.4. The sale, purchase, trade, or barter
of carcasses and/or fins of LCS harvested by a person aboard a vesse
t hat has been issued a permit under 50 CFR 635.4 are prohibited, except
for those that were harvested, offloaded, and sold, traded, or bartered
prior to the closure and were held in storage by a deal er or processor

Catch Linmts

The existing prohibited species provisions in 50 CFR part 635 wil|l
remain in effect. Alist of prohibited shark species can be found in
Table 1 of Appendix A to part 635, subpart D. In addition, the linmted
access provisions for commercial harvests will remain in effect,
including trip limts for directed and incidental Iimted access shark
permt hol ders.
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Those vessel s that have not been issued a linmited access permt
under 50 CFR 635.4 may not sell sharks and are subject to the
recreational size limts and retention limts specified at 50 CFR
635.20(e) and 635.22(c), respectively. The recreational fishery is not
affected by any closure in the conercial fishery.

Comment Peri od

NMFS is accepting coments regarding this emergency rule for 90
days through March 28, 2002. Comments on these managenment neasures were
al so requested in an enmergency rule published on March 6, 2001 (65 FR
13441). NMFS expects new LCS and SCS stock assessnents to be conpleted
in early 2002. Based on these stock assessnments and any comments
received on this rule, NMFS will nodify these regul ati ons through a
standard rul emaki ng process as appropriate.

Cl assification

These emergency regul ati ons are published under the authority of
t he Magnuson- Stevens Fishery Conservati on and Managenent Act. The AA
has determined that these enmergency regul ations are necessary to ensure
that regulations in force are consistent with the court-approved
settlenent agreement and with the best avail able science, which at this
tinme is considered to be the recormendati ons of the 1996 stock
assessment in conmbination with current |andings data and the individua
peer reviews of the 1998 stock assessment.

NMFS prepared an Environment Assessnment for this emergency rule
t hat describes the inpact on the human environnent and found that no
significant inmpact on the human environment would result. This
emergency rule is of limted duration. The quota | evels established in
this rule are based on stock assessment results that found these |evels
were appropriate to maintain the stocks pending inplementation of a
rebui l ding plan. While the nost recent 1998 LCS stock assessnent
i ndi cated that maintaining these quota levels could result in further
stock declines, the results of the independent peer review indicate
that some of the techniques and data used in the 1998 LCS stock
assessment were not appropriate and that nodels used in earlier stock
assessments shoul d have been re-assessed and utilized if appropriate.
Thus, applying the results and reconmendati ons of earlier assessnents
pendi ng new LCS and SCS assessnments is the appropriate action to
conserve Atlantic sharks, ensure the long-termsustainability of shark
fisheries, and ensure nanagement of Atlantic sharks is based on the
best avail abl e science.

NMFS al so prepared a Regul atory | npact Review for this action which
assesses the economic costs and benefits of the action. Because the
fishing quotas and the catch accounting/ nonitoring procedures for the
LCS or SCS fisheries, as adopted in the HM5 FMP and its inplenmenting
regul ati ons, have been thus far enjoined by court order and | ater by
the settlement agreement, maintaining the 1997 managenent neasures for
the duration of this energency rule will not change the
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current econonic benefits or costs associated with the fisheries.
Simlarly, because the recreational retention [imt has been in place
since 1999 and because of the relatively short duration of this
emergency rul e, these managenent neasures will not change the current
econoni ¢ benefits or costs associated with the recreational fisheries.

This energency rule to establish the 2002 | andi ngs quotas and ot her
shark managenment actions has been determined to be not significant for
t he purposes of Executive Order 12866.

Additionally, the ancillary action announcing the fishing season is
t aken under 50 CFR 635.27(b) and is exenpt fromreview under Executive
Order 12866.
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Because no general notice of proposed rulemaking is required to be
published in the Federal Register for this energency rule by 5 U S. C
553 or by any other law, the analytical requirements of the Regul atory
Flexibility Act do not apply; thus, no Regulatory Flexibility Analysis
was prepared.

The AA finds that there is good cause to waive the requirenent to
provide prior notice and an opportunity for public comrent pursuant to
authority set forth at 5 U.S.C. 553(b)(B). It would be inpracticable to
provide prior notice and opportunity for coment because it woul d
prevent the agency fromneeting the requirenments of a court-approved
settl enent agreement, and ensuring that nanagenent neasures in place at
t he begi nning of the 2001 shark fishing season (January 1, 2002) are
based on the best available science. If these regulations are not in
pl ace at the begi nning of the 2001 shark fishing season then nore
restrictive managenent neasures (e.g. |ower annual |andings quotas and
nmeasures to count dead di scards agai nst that | ower quota) that could
significantly inmpact the fishery, and that currently |ack an adequate
scientific basis, would be in place. Cormments received on this

emergency rule will be considered by NMFS when determ ni ng whether to
extend this emergency rule for another 180 day period and during
devel opnent of a new rule. The public will have additiona

opportunities to coment on these or simlar nmeasures during the next
rul emaki ng process expected shortly after conpletion of the new stock
assessments that are anticipated in early 2002.

The AA, under 5 U.S.C. 553(d)(3), also finds that there is good
cause to waive the 30-day delay in the effective date of this emergency
rule, as is normally required. The AA finds that this neasure is
necessary to neet the requirenments of the court-approved settl enent
agreement and to achieve the agency's goals, as described herein. G ven
NMFS's ability to comunicate these regulations to fishing interests
rapi dly through the HVS Fax network, NOAA weather radi o, press
rel eases, mailing lists, and the HVS Infoline, the fact that the public
has had notice about the settlenent agreenent and its possible effects
since Decenmber 2000, and the fact that the nanagenment neasures
i mpl enented in this energency rule are less restrictive than the
management mneasures currently in effect, the AA believes that affected
fishernmen and other interested persons will have sufficient and tinely
notice of this action.

Li st of Subjects in 50 CFR Part 635

Fi sheri es, Fishing, Fishing Vessels, Foreign relations,
I ntergovernnental relations, Penalties, Reporting and recordkeeping
requi rements, Statistics, Treaties.

Dat ed: Decenber 19, 2001
Rebecca Lent,
Deputy Assistant Administrator for Regul atory Prograns, National Mrine
Fi sheries Service.

For the reasons set out in the preanble, 50 CFR part 635 is anmended
as follows:

PART 635-- ATLANTI C HI GHLY M GRATORY SPECI ES

1. The authority citation for 50 CFR part 635 continues to read as
fol | ows:

Authority: 16 U S.C. 971 et seq.; 16 U S.C. 1801 et seq.

Sec. 635.20 [Anmended]

2. In Sec. 635.20, paragraph (e)(1) is suspended.
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3. In Sec. 635.27, paragraphs (b)(21)(i), (b)(L)(ii), (b)(1)(iv)(A
and (b)(1)(iv)(C are suspended, and paragraphs (b)(1)(iv)(D),
(b)(1)(v), and (b)(1)(vi) are added to read as foll ows:
Sec. 635.27 Quotas.

(b) * k%

(l) * *x %

(|V * *x %

(D) NMFS will adjust the next year's correspondi ng sem annual quota
for pelagic sharks to reflect actual |andings during any sem annua
period. NMFS will adjust the sem annual quota for |arge coastal and

smal | coastal sharks to reflect actual |andings during the previous
sem annual period. Such adjustnent shall be an increase or decrease
equi val ent to the amount of underharvest or overharvest. NWFS wil |l
file, for publication in the Federal Register, notification of any
adj ustment at |east 30 days prior to the start of the next fishing
season.

(v) Large coastal sharks. The annual conmercial quota for |arge
coastal sharks is 1,285 mt dw, divided between two equal sem annua
seasons, January 1 through June 30, and July 1 through Decenber 31. The
gquota for each sem annual |arge coastal shark season is 642.5 nt dw
unl ess otherwi se specified in the Federal Register as provided in
par agraph (b)(1)(iv) of this section. The | ength of each |arge coasta
shark season will be determ ned based on the projected catch rates,
avai |l abl e quota, and other relevant factors. NMFS will file, for
publication in the Federal Register, notification of the I ength of each
season for |arge coastal sharks at |east 30 days prior to the beginning
of the season.

(vi) Small coastal sharks. The annual commercial quota for small
coastal sharks is 1,760 mt dw, divided between two equal sem annua
seasons, January 1 through June 30, and July 1 through Decenber 31. The
quota for each sem annual small coastal shark season is 880 nt dw
unl ess ot herwi se specified in the Federal Register as provided in
par agraph (b) (1) (iv) of this section.

* *x * % %

. In Sec. 635.28, paragraph (b)(1) is suspended, and paragraph
(b)(4) is added to read as foll ows:

Sec. 635.28 C(C osures.

* *x * % %

(b)***

(4) The commrercial fishery for |arge coastal sharks will remain
open for fixed sem annual fishing seasons, as specified at Sec.
635.27(b)(1)(v). Fromthe effective date and tinme of a season closure
until additional quota becones available, the fishery for |arge coasta
sharks is closed, and sharks of that species group may not be retained
on board a fishing vessel issued a commercial pernit pursuant to Sec.
635. 4.

* *x * % %
[ FR Doc. 01-31832 Filed 12-27-01; 8:45 ani
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