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Abstract: On May 28, 1999, NMFS published afinal rule (64 FR 29090) to
implement the HMS FMP and Amendment One to the Atlantic
Billfish FMP and consolidated regulations for Atlantic HM S into 50
CFR 635. After issuance of the final HMS FMP and publication of
the final consolidated rule, NMFS received comment that activities
previoudly authorized under the HM S regulations when issued
under separate CFR parts were now prohibited due to the
consolidated format of the regulations. NMFS subsequently
published a technical amendment to the final consolidated
regulations (64 FR 37700, July 13, 1999) to correct certain drafting
errors and omissions that were not consistent with the final HMS
FMP. Some issues relating to HMS CHB permits still require
further clarification, such as: captain requirements; the ability to sell
fish, and applicability of daily catch limits on board vessels used for
several purposes. This action amends the HM S regulations to: 1)
define CHB operations and clarify regulations regarding the



applicability of daily retention limits and sale of HMS; 2) implement
an Atlantic HMS recreational vessel permit; 3) adjust the time
frame for change of Atlantic HMS and Atlantic tunas permit
category; 4) clarify regulations pertaining to BFT fisheriesin the
Gulf of Mexico; and 5) clarify NMFS' authority to adjust BFT
retention limits by vessel type.



FINDING OF NO SIGNIFICANT IMPACT

The National Marine Fisheries Service (NMFS) submitted the regulatory amendment to
the Fishery Management Plan for Atlantic Tunas, Swordfish, and Sharks (HMS FMP) for
Secretarial review under procedures of the Magnuson-Stevens Fishery Conservation and
Management Act. Thisfinal ruleis accompanied by an integrated document that includes an
Environmental Assessment and a Regulatory Impact Review. Copies of the rule and the
supporting document are available from Brad McHale at the Highly Migratory Species
Management Division, NMFS-NERO, One Blackburn Drive, Gloucester, MA 01930 or from the
website at www.nmfs.noaa.gov/sfa’lhmspg.html.

The preferred aternatives implement regulatory amendments to the consolidated
regulations associated with HM S charter/headboat (CHB) permits, implement an HMS
recreational permit, adjust the time frame for permit category changes for Atlantic tunas and
Atlantic HMS permits, clarify the regulations regarding the retention of BFT in the Gulf of
Mexico by recreational and HMS CHB vessels, and clarify regulations that allow NMFS to adjust
Atlantic bluefin tuna (BFT) retention limits by vessel type. The Environmental Assessment (EA)
considers information contained in the Environmental Impact Statement associated with the HMS
FMP (NMFS, 1999). Based on the following summary of effects, | have determined that
implementation of the approved preferred alternatives will not have significant effects on the
human environment.

Summary of Effects
Rationale

Current HM S regulations require vessels that take fee-paying passengers fishing for HMS
to obtain an HMS CHB permit, and the vessel operates under the CHB regulations at all times,
regardlessif the vessel is engaged in for-hire fishing or otherwise on a particular trip. The HMS
CHB permit isrequired in lieu of any other commercial or recreational category tunas permit. A
vessel issued an HMS CHB permit could also beissued, but is not be required to obtain or
possess, swordfish or shark limited access permits. The preferred alternative would clarify the
HMS regulations regarding CHB operations by defining a“for-hire” trip and clarify the
applicability of catch limits when CHBs are engaged or not engaged in for-hire fishing.
Consistent with other regulations issued under the authority of the Magnuson-Stevens Act,
NMFS defines afor-hire trip as when a vessel carries a passenger who pays afee or has a
specified number of persons aboard: more than three persons for a vessel licensed to carry six or
fewer; more than the required number of crew for a Coast Guard inspected vessel. The number of
persons aboard would be enumerated inclusive of the operator and crew and the retention limits
would aso apply to the operator and crew. Given this definition of for-hire fishing, further
clarifications to the regulations pertaining to CHB operations will be finalized relative to the sale
of fish and applicability of retention limits.



Current HM S regulations require recreational vessel owners fishing for Atlantic tunas to
obtain an Atlantic tunas Angling category vessel permit. The preferred alternative would extend
the current Angling category permit to recreational fishing for all managed HMS. This preferred
aternative enables NMFS to monitor recreational landings and catch and release statistics more
accurately, thereby enhancing HM S management and research efforts. The total universe of HMS
recreational fishermen, and their effort, catch, and bycatch (including discards) is presently
unknown. Estimates of some of these parameters are currently made using survey instruments,
such as the Large Pelagic Survey and the Marine Recreational Fisheries Statistics Survey, as well
as reporting from registered tournaments. An HMS recreational permit system will greatly
improve information available to NMFS regarding the recreational HM S fisheries by providing an
accurate measure of participation, which will greatly help in estimating effort, catch, and bycatch
(including discards) from a substantial component of the HMS fisheries.

Current regulations alow Atlantic HMS and Atlantic tunas permit holders to change their
vessel permit category only once per year, and that change must occur before May 15. These
regulations are meant to prevent vessels from fishing in more than one category in a particular
fishing year. Due to changesin current method of permit issuance, some modifications to these
regulations are warranted. Atlantic tunas permits can now be obtained 24-hours aday, 7 days a
week, through the Internet-based permitting system. Asaresult of these changes, the preferred
aternative would alow the one permit category change per year to occur up until the first day of
the fishing year, June 1. In addition, it would allow the one permit category change per year to
occur after June 1, so long as it occurs with the permit renewal for that year. These changes
provide NMFS and fishery participants added time and flexibility to issue regulations and choose a
permit category, respectively, and still prevent vessels from participating in more than one fishing
category in aparticular fishing year.

Current regulations under 635.23(b) and (c) could be interpreted to mean that in the Gulf
of Mexico, Angling category vessels could retain school, large-school, and small medium BFT
subject to the retention limitsin place at the time, while CHB vessels could not. The preferred
alternative modifies the regulations to clarify that the only BFT that could be retained by Angling
category and CHB vesselsin the Gulf of Mexico is one large medium or giant BFT per vessel per
year, caught incidentally while fishing for other species. These large medium or giant BFT would
be considered the “trophy” fish for the vessel and sale would not be permitted.

Under the current HM S regulations, NMFS has the authority to adjust the BFT retention
[imits during the fishing season to maximize utilization of the quotafor BFT. When vessels
permitted in the CHB category are fishing under the Angling category BFT, the same retention
limits apply whether the vessel is operating as a charter boat with one passenger, or a headboat
carrying 30 passengers. With the BFT retention limits generally defined in terms of the number of
fish that can be retained per vessdl, the current situation can be inequitable for vessels carrying 30
passengers, astheir limit is set at the same amount of fish as avessal with a charter of two to six
people. The preferred aternative clarifies NMFS' authority to set differentia BFT retention limits



by vessdl type (e.g., charter boat vs. headboat), to provide equitable fishing opportunities for all
fishing vessdls, throughout the fishery.

Conclusion

Section 1508.27(b) of the implementing regulations for the Council for Environmental
Quality identifies 10 concepts for evaluation of significance.

(1) Beneficial and Adverse Impacts: Implementation of the preferred aternatives will have
multiple beneficial impacts. They clarify the existing regulations pertaining to HMS CHB vessel
operations by defining for-hire fishing. Application of this definition clarifies the regulations
pertaining to HMS CHB operations, such as the sale of fish, applicability of retention limits, and
the requirements for a licensed captain to be onboard the vessal. It is possible that the preferred
alternative could result in some increased targeting and landings of yellowfin tuna (Y FT) by the
handgear fishery, which may expand landings to pree-HMS FMP levels by CHB fishermen.
However, any increased targeting and landings of YFT as well as any associated environmental
impacts are expected to be minimal. By extending the current recreational permit requirement for
Atlantic tunas to al regulated Atlantic HMS, NMFS' collection of data from the recreational
HMS fisheries will greatly improve. An minor adverse impact associated with this preferred
dternative is that recreational HM S vessel owner/operators will need to pay afee (currently
$27.00/vessdl) to obtain arecreationa permit. Adjusting the time frame for changes of Atlantic
tunas and Atlantic HM'S permit categories provides NMFS and fishery participants added time
and flexibility to issue regulations and choose a permit category, respectively, and would still
prevent vessals from participating in more than one BFT quota category in a particular fishing
year. A preferred alternative also clarifiesNMFS' authority to set differential BFT retention limits
by vessdl type (e.g., charter boat vs. headboat), so that NMFS could adjust the retention limits to
provide equitable fishing opportunities for all fishing vessels, throughout the fishery.

(2) Public Safety: The preferred alternatives do not have any impacts on public safety. Fishing
activity or behavior will change dightly to alow the YFT handgear fishery to expand to pre-HM S
FMP levels as aresult of implementing the preferred alternatives.

(3) Unique geographic areas. The preferred alternative will not affect unigue geographic areas,
except for the clarification of the BFT regulations pertaining to the Gulf of Mexico to ensure their
consistency with International Commission for the Conservation of Atlantic Tunas (ICCAT)
recommendations.

(4) Controversial effects on the Human Environment: There will be minimal controversia effects
on the human environment, with the possible exception of the HM S Recreational Angling permit
requirement. NMFS has determined that the benefits of a Federal Recreational Atlantic HMS
permit system, which will accurately identify the existing, active universe of recreational HMS
vessels and could be subsequently be used as atool for any statistical data collection program,
outweigh the public burden associated with applying for and receiving an annual permit.



The other aternativesin this action are supported and have been requested by fishery participants
for sometime. These aternatives have been discussed extensively by the NMFS Highly
Migratory Species Advisory Panel, which is composed of representatives from the recreational
and commercid fishing industries, the environmental community, academia, and regional and state
fishery management authorities.

(5) Uncertain, Unknown, or Unique Risks. It is possible that the preferred aternatives could
result in some increased targeting and landings of YFT by the handgear fishery, which may
expand landings to preeHMS FMP levels by CHB fishermen. However, any increased targeting
and landings of YFT aswell as any associated environmental impacts are expected to be minimal.
There are no effects on the human environment that are highly uncertain or that involve unique or
unknown risks.

(6) Precedence: The preferred aternatives do not establish new precedence. The for-hire trip
definition has been used in NMFS' southeast region and Gulf of Mexico fisheries regulations for
quite sometime. Vesselsrecreationally fishing for Atlantic tunas are currently required to obtain
a Federal recreational vessel permit, and the Atlantic HMS Angling permit extends that
requirement to cover all regulated Atlantic HMS. The other preferred alternatives are for
clarification purposes, and thus do not set new precedence.

(7) Cumulative impacts. The preferred alternatives would lessen the cumulative negative impacts
on the regulated Atlantic CHB fishery. Interms of economic impacts, the estimated 20 CHB
vessals that would be affected by the preferred dternative are likely to experience substantia
positive impacts due to increased landings of and gross revenues from YFT. Compliance with the
preferred alternatives is consistent with the objectives of the HMS FMP and with the
recommendations of the International Commission for the Conservation of Atlantic Tunas (see
Section 5.1.2).

(8) Adverse effects on resources. The effects of the preferred alternatives do not apply to any
sites, highways, structures, or objects listed in or eligible for listing in the National Register of
Historic Places or cause loss or destruction of significant scientific, cultural or historical
resources. Should such structures or resources be located in the EEZ, vessels would already
avoid those areas to avoid potential gear loss.

(9) Endangered Resources. The preferred aternatives will not have an impact on threatened or
endangered species. These preferred aternatives would not modify fishing gear types, but could
possibly result in avery limited expansion of commercia handgear fishing effort. Because
handgear fisheries rarely interact with listed species, such alimited increase in fishing effort
(should it occur at all) should not change the impacts to listed species relative to the status quo.

(20) Other environmental laws: The effects of these preferred alternatives do not have an impact

on State or local regulations inside or outside the Exclusive Economic Zone (EEZ). It is possible
that the preferred aternatives could result in some increased targeting and landings of YFT by the

vi



handgear fishery, which may expand landings to preeHMS FMP levels by CHB fishermen.
However, any increased targeting and landings of YFT as well as any associated environmental
impacts are expected to be minimal (see Section 5.1.2).

For the reasons stated above, implementation of these regulatory amendments, which
clarify certain provisions pertaining to the definition and operations of HMS CHB vessels,
implement an Atlantic HM S recreationa vessel permit, adjust the time frame for permit category
changes for Atlantic tunas and Atlantic HM S permits, clarify the regulations regarding the
retention of BFT in the Gulf of Mexico by recreational and HMS CHB vessels, and clarify NMFS
authority to adjust BFT retention limits by vessel type, will not significantly affect the quality of
the human environment, and preparation of an Environmental Impact Statement on this fina
action is not required by Section 102(2)(c) of the National Environmental Policy Act or its
implementing regulations.

Approved: Rebecca Lent for November 29, 2002
Assistant Administrator for Fisheries Date
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1.0  Purposeand Need for Action

The purpose of this action is to improve management for Atlantic HM S fisheries by
implementing regulatory amendments to the FMP for Atlantic Tunas, Swordfish and Sharks
(HMS FMP) and Amendment One to the FMP for Atlantic Billfish (Billfish FMP). Through these
regulatory amendments, the National Marine Fisheries Service (NMFES) will 1) clarify the
definition and operation of HMS CHBs;, 2) implement an Atlantic HM S recreationa fishing
permit; 3) adjust the time frame for permit category changes for Atlantic HM S and Atlantic tunas
permits; 4) clarify the regulations regarding the recreational and HMS CHB retention of BFT in
the Gulf of Mexico; and 5) clarify NMFS' authority to establish BFT retention limits by vessel
type. Inthis EA, NMFS considers the biological, social, and economic impacts of alternatives for
these regulatory amendments.

In order to improve management the HM S CHB fishery, a definition of “for-hire trips’ is
established. Current HMS regulations require that vessels which take fee-paying passengers
fishing for HMS must obtain aHM S CHB permit. An HMS CHB permit could also be issued,
but is not required to obtain or possess limited access shark or swordfish handgear permits. In
most cases, HM'S CHBs must operate under the CHB regulations at al times, regardless of
whether the vessel is engaged in for-hire fishing or fishing commercialy. This creates a burden on
HMS CHB vessels that wish to participate in both the commercial and for-hire fisheries and needs
to be addressed. The purpose of this action is to redefine HMS CHB operations in a manner that
relieves this burden.

Current HM S regulations do not differentiate between fishing methods (for-hire vs.
commercial) for vessals that have swordfish and shark limited access permits. For example, if a
vessal with an incidental shark permit and an HM'S CHB permit were engaged in for-hire
recreational fishing, the vessel would be allowed to retain and sell sharks per the incidental
commercia limits (five large coastal sharks, 16 small coastal/pelagic sharks), even though the
vessel carried recreational fee-paying passengers on board. Similarly, the regulations do not allow
retention of sharksin a particular management group by vessels with limited access shark permits
after the shark management unit is closed, even if the vessel were engaged in for-hire recreational
fishing. The sameistrue for swordfish, although there is an alowance for swordfish retention
once the directed quotais closed, and there is no recreationa retention limit currently in effect.
This creates an inequitable situation since other HMS CHB vessels may pursue these species
under recreational retention limits and needs to be addressed. Likewise, HMS CHB vessels with
limited access shark or swordfish handgear permits may harvest these speciesin amounts
exceeding the recreational limit while the commercial season is open, whereas other HMS CHB
vessels are bound to recreational limits. The HMS CHB permitting program did not intend to
establish inequitable situations among permit holders, nor did it intend to preclude HMS CHB
vessels from commercial fishing activities. The purpose of these actionsisto clarify the HMS
CHB regulations pertaining to the sale of fish and the applicability of retention limits to relieve
burdens on HMS CHB vessels that aso possess limited access shark and/or swordfish permits and
to address unintentional inequities.



Currently HMS regulations require recreational vessel owners fishing for Atlantic tunas to
obtain an Atlantic tunas Angling category vessel permit. This requirement currently does not
apply to vessals solely targeting sharks, swordfish, or billfish. Not having complete information
about the universe of vessels participating in the recreational HM S fisheries limits NMFS' ability
to understand the full universe of participants in the fishery and subsequently to fully assess
impacts from regulatory actions. By including other HMS in the recreational permit, fishery
scientists and managers would have information on the entire universe of participantsin the
Atlantic HM S recreational fishery. Increased information on participation, catch and effort is
required for effective fisheries management of the domestic recreational fisheries, and could
enhance monitoring as well as compliance and enforcement.

Current regulations allow Atlantic HMS and Atlantic tunas permit holders to change their
vessel permit category only once per fishing year (June 1 - May 31 of the following year), and that
change must occur before May 15. These regulations are meant to prevent vessels from fishing in
more than one category in a particular fishing year. Now that the Atlantic tunas and HMS CHB
permits can be obtained 24-hours a day, 7 days a week, through the Internet-based permitting
system the established permit category change deadline of May 15 limits the flexibility of fishery
participants to make knowledge able choices on permit category selection. In addition, fishermen
purchasing vessels previoudly permitted have been limited to the fishing category chosen by the
previous owner.

Clarification of current regulatory language is warranted in order to ensure that the
prohibition on directed fishing for BFT in the Gulf of Mexico is not misinterpreted. ICCAT
recommendations include the prohibition of a directed fishery for BFT in the Gulf of Mexico since
it has been declared a spawning area for this species. When the HM S regulations were
consolidated in 1999, the regulatory language for this prohibition became less clear, and current
regulations under 635.23(b) and (c) could be misinterpreted to mean that Angling category
vessalsin the Gulf of Mexico could retain school, large-school, and small medium BFT. This
action modifies the regulations to clarify that the only BFT that could be retained by Angling
category and HMS CHB vesselsin the Gulf of Mexico is one large medium or giant BFT per
vessel per year, caught incidentally while fishing for other species. These large medium or giant
BFT would be considered the “trophy” fish for the vessel and sale would not be permitted.

BFT retention limits are generally defined in terms of the number of fish that can be
retained per vessel. This situation can be inequitable for HMS CHB vessels carrying different
amounts of fishermen. For example, a headboat carrying 30 passengers has the same retention
limit as a charter boat with six or fewer people on board. Prior to the 1999 consolidation of the
HMS regulations, the Atlantic tunas regulations included explicit provisions for NMFS to set
differential retention limits by vessal type (e.g., charter boat vs. headboat). This explicit authority
was stated less clearly in the consolidated regulations. This action clarifies NMFS' explicit
authority to set differential retention limits by vessel type so that NMFS can adjust the retention
limits to provide equitable fishing opportunities for al fishing vessel types throughout the HMS
CHB fishery.



11 Regulatory history
Charter/Headboat Operations

On May 28, 1999, NMFS published afina rule (64 FR 29090) that implemented the HM S
FMP and Amendment One to the Atlantic Billfish FMP, and that consolidated regulations for
Atlantic HM S into one CFR part. After issuance of the final HM S and Billfish FMPs, and
publication of the final consolidated rule, NMFS received comments that severa provisions of the
regulations were inconsistent with the HMS FMP. Additionally, several commenters indicated
that activities previoudly authorized under the HM S regul ations when issued under separate CFR
parts, were now prohibited due to the consolidated format of the regulations. NMFS
subsequently published a technical amendment to the final consolidated regulations (64 FR 37700,
July 13, 1999) to correct certain drafting errors and omissions that were not consistent with the
final HMS FMP. One of the issues clarified in the technical amendment was that the three
yellowfin tuna (Y FT) per person recreational retention limit applied to vessels with Atlantic CHB
permits.

NMFES first required CHB permits for Atlantic tunas vesselsin 1994. Given quota
reductions and allocation issues in the recreational BFT fisheries, it became necessary to improve
inseason monitoring of catch, particularly for school BFT. In response, NMFS began issuing
permitsin order to develop atelephone dialing frame for a fishing effort survey. Recognizing that
charter vessels and headboats tend to have higher effort rates than private recreational vessels
and, on average, higher catch rates, NMFS established a separate permit category for the
purposes of stratifying the two populations for the telephone survey. Issuing separate permits for
private and for-hire vessels also facilitated the issuance of regulations tailored to the unique
aspects of each category (e.g., catch limits, sale of fish).

In developing the HMS FMP, the HM S Advisory Panel (AP) noted the significance of the
for-hire fleet in the recreational fisheries for tunas, billfishes, and sharks. The HMS AP
recommended that NMFS expand the CHB permit program from Atlantic tunas to include vessels
targeting any HM S so that catch and effort monitoring could be improved. NMFS adopted this
expanded permit requirement in the HMS FMP. With all HMS vesseals included in the permit
system, NMFS can now select a more representative sample of CHB vessels for the logbook
program and telephone survey.

In the final consolidated rule, NMFS delayed the effective date of the HMS CHB permit
requirement pending Office of Management and Budget (OMB) approval of an increasein
reporting burden due to the HM S permit. OMB approval was received in August 2000. On June
7, 2001, NMFS published a Federal Register Notice establishing that, as of July 1, 2001, al
vessals taking paying customers to fish for Atlantic tunas, swordfish, sharks, and billfish must
obtain an Atlantic HMS CHB permit (66 FR 30651). The implementation of this permit
requirement raised issues regarding the definition of CHB operations and for-hire fishing, the
applicability of retention limits, and the sale of fish by CHBs. Thus, further clarifications to the



regulations pertaining to CHB operations are being addressed in the alternatives contained in this
EA.

HMS Recreational Vessal Permit

On June 20, 1979, NMFS published afinal rule which required any vessel that fishesfor,
catches or takes BFT, except vessels operated by anglers fishing for young school or school BFT,
to have a permit (44 FR 36043). These permits were issued at no charge in perpetuity until 1991.
In 1991, NMFS set up an annual vessel permit renewal system with a $20.00 fee to recover
administrative costs (56 FR 50061, October 3, 1991). On August 27, 1993, NMFS published a
final rule that extended the annual BFT commercia permit requirement to include recreationa
vessels as well, thus creating the Angling category permit (58 FR 45286). This requirement had a
delayed implementation date of May 15, 1994. In 1994, NMFS began issuing recreational BFT
permits. At that time, permit fees were waived due to the administrative burden of check
processing, and the renewal period for bluefin tuna permits was increased from one to three years.

On July 27, 1995, NMFS extended the vessel permit requirement to include not only
vessels fishing for BFT, but vessels participating in all Atlantic tuna fisheries (60 FR 38505). This
rule created the requirement for all commercia and recreational vesselstaking BFT, yellowfin
tuna (YFT), bigeye, albacore, skipjack, and bonito tunas, and for all commercia vessels taking
Atlantic bonito to possess an Atlantic tunas permit. Atlantic bonito were subsequently dropped
from the list of regulated species and thus commercial and recreationa vessels fishing sole for
Atlantic bonito are no longer required to obtain an HM S permit

In 1996, NMFS negotiated with a private contractor to issue Atlantic tunas permits on an
annual basis. NMFS sent aletter to all tuna permit holders in November 1996, to notify them that
NMFS was moving to an automated, annual permit with afee of $18. The deadline for obtaining
an annual permit was March 31, 1997 (62 FR 331, January 3, 1997); NMFS later changed (and
finalized) the deadline to September 1, 1997 (62 FR 30741, June 5, 1997). As described above,
the HMS FMP included a measure to require vessels taking fee-paying passengers fishing for
managed HM S to obtain an HMS CHB permit. This requirement was fully implemented in July
2001.

A permit requirement is currently in place for those vessels fishing recreationally for
Atlantic tunas. The preferred alternative extends that measure to require all recreational vessels
to obtain avessel permit in order to fish recreationally for all managed HMS.

Vessel Permit Category Change Deadline

In the final rule (64 FR 29090, May 28, 1999) that implemented the HMS FMP and
Amendment to the Atlantic Billfish FMP, regulations allow Atlantic HMS CHB and Atlantic tunas
permit holders to change their vessel permit category only once per fishing year, and that change
must occur prior to May 15. These regulations are meant to prevent vessels from landing BFT in



more than one quota category in asingle fishing year. NMFS has extended this deadline on
several occasionsto provide vessel owners the opportunity to consider category changes after
publication of regulatory changes, since these regulatory actions could affect the alowable
operations of severa fishing categories. Atlantic tunas permits can now be obtained 24-hours a
day, 7 days aweek, through the Internet-based permitting system. The preferred alternative
would allow one permit category change per year to occur after June 1, so long as it occurs with
the permit renewal for that fishing year. This change would provide NMFS and fishery
participants added time and flexibility to issue regulations and choose a permit category,
respectively, and still prevent vessels from participating in more than one fishing category in a
particular fishing year.

Retention of BFT in the Gulf of Mexico by Recreational and HMS CHB Vessels

In 1982, the International Commission for the Conservation of Atlantic Tunas (ICCAT)
recommended a ban on directed fishing for BFT in the Gulf of Mexico to protect the spawning
stock. This action primarily impacted Japanese longline fishermen in the area, as U.S. longline
gear had already been prohibited from targeting BFT in the Gulf of Mexico since 1981. NMFS
issued additional regulations in 1983 to subdivide the Incidental BFT quota for longline fishermen,
and to allow the retention of one giant BFT per year by vessels using rod and reel gear (48 FR
27745, June 17, 1983). No other handgear-caught BFT could be retained in the Gulf of Mexico,
and the one giant “incidental” rod and reel-caught BFT could not be sold. The annual limit of one
giant (large-medium or giant since 1992) BFT per vessal for handgear vesselsin the Gulf of
Mexico is still in place, and is now part of the BFT Angling category “trophy” quota.

The 1999 consolidation of the HM S regulations resulted in the BFT Angling category
retention limit regulations for the Gulf of Mexico being less clear, because regul ations under
635.23(b) and (c) could be interpreted to mean that, in the Gulf of Mexico, Angling category
vessals may retain school, large-school, and small medium BFT subject to the retention limitsin
place at the time, while HMS CHBs may not. This preferred alternative modifies the regulations
to clarify that, in the Gulf of Mexico, the only BFT that can be retained by Angling category and
HMS CHB vesselsis one large medium or giant BFT per vessel per fishing year, caught
incidentally while fishing for other species.

Adjustment of BFT Retention Limits by Vessel Type

Under the current HM S regulations, NMFS has the authority to adjust the BFT retention
[imits during the fishing season to maximize utilization of the quotafor BFT. When vessels
permitted in the CHB category are fishing under the Angling category BFT quota, the same
retention limits apply whether the vessel is operating as a charter boat with one passenger, or a
headboat carrying 30 passengers. With the BFT retention limits generally defined in terms of the
number of fish that can be retained per vessdl, the current situation can be inequitable for vessels
carrying 30 passengers, astheir limit is set at the same amount of fish as a vessel with a charter of
fewer than six people.



Prior to the 1999 consolidation of the HM S regulations, the Atlantic tunas regulations
included explicit provisions for NMFS to set differentia retention limits by vessel type (e.g.,
charter boat vs. headboat), but this explicit authority was less clearly stated in the consolidated
regulations. This preferred alternative clarifies the Atlantic tunas regulations giving NMFS
explicit authority to set differential retention limits by vessel type (e.g., charter boat vs. headboat),
so that NMFS could adjust the retention limits to provide equitable fishing opportunities for al
fishing vessdls, throughout the fishery.

1.2 TheFMP and theframework process

Since April 1999, NMFS has been managing Atlantic tunas, swordfish, and shark fisheries
under the authority of the Magnuson-Stevens Act and the HMS FMP, and Atlantic tunas and
swordfish also under the authority of the Atlantic Tunas Convention Act (ATCA). The HMS
FMP established a framework procedure for adjustment of the regulations necessary to achieve
the management objectivesin the HMS FMP. The framework process requires a complete
regulatory package (Environmental Assessment, Regulatory Impact Review, and Regulatory
Flexibility Analysis, as appropriate), a public comment period, and at least one public hearing.
Under the HMS FMP, an AP meeting is not required for a framework regulatory amendment.
However, the topic of defining HMS CHBs and their fishing practices has been discussed at
several AP meetings. Following the public comment period, NMFS makes final determinations
regarding consistency of the proposed measures with the objectives of the HMS FMP, the
National Standards, and other applicable law.

The HMS FMP includes a suite of management objectives for all HMS fisheries. The
following objectives are particularly pertinent to this rulemaking:

. “Consistent with other objectives of this FMP, to manage Atlantic HM S fisheries for
continuing yield so as to provide the greatest overall benefit to the Nation, particularly
with respect to food production, providing recreational opportunities, preserving
traditional fisheries, and taking into account the protection of marine ecosystems.
Optimum yield is the maximum sustainable yield from the fishery, reduced by any relevant
social, economic, or ecological factors’;

. “To minimize, to the extent practicable, economic displacement and other adverse impacts
on fishing communities during the transition from overfished fisheries to healthy ones’;
and

. “To better coordinate domestic conservation and management of the fisheries for Atlantic

tuna, swordfish, sharks, and billfish, considering the multispecies nature of many HMS
fisheries, overlapping regional and individua participation, international management
concerns, historical fishing patterns and participation, and other relevant factors’.



The purpose of this framework action is to meet the above objectives established by the
HMS FMP, the Magnuson-Stevens Act, and ICCAT recommendations, by addressing the
management needs outlined in Section 1 of this EA. Alternatives considered to address the needs
and objectives of this action are described in Section 2, and consequences of these alternatives are
discussed in more detail in Section 5.

1.3  Endangered Species Act and Marine Mammal Protection Act

The preferred alternatives in this EA/RIR are not expected to increase endangered species
or marine mammal interaction rates. On June 14, 2001, NMFS issued a Biological Opinion
(BiOp) after concluding formal consultation for the HM S fisheries under Section 7 of the
Endangered Species Act (ESA). The agency isimplementing the BiOp pursuant to afina rule
published on July 9, 2002 (FR 67 45393). The preferred alternative in this EA will not
substantialy ater current fishing practices and will not likely increase takes of listed species or
result in any irreversible and irretrievable commitment of resources that would have the effect of
foreclosing the formulation or implementation of any reasonable and prudent alternative measures
to reduce adverse impacts on protected resources.

The handline/rod-and-reel gear fisheries are listed as category 111 fisheries under the
Marine Mammal Authorization Program (MMPA) due to their remote likelihood of interaction
with marine mammals. Although afew reports of entanglement in handline and harpoon gear
exist, these were likely non-injurious entanglements from which the whales could easily
disentangle themselves or be disentangled. Increased development of the Disentanglement
Network under the Atlantic Large Whale Take Reduction Plan should provide adequate
mitigation for these infrequent (and thus far, non-lethal) entanglements. Turtles have also been
known to be captured in rod-and-reel fisheries at relatively low rates.

1.4  Impactson Essential Fish Habitat

The Magnuson-Stevens Act established a program to promote the protection of essential
fish habitat (EFH) in the review of projects conducted by Federa agencies, or under Federa
permits, licenses, or other authorities that affect or have the potential to affect such habitat. After
the Secretary has identified EFH, Federa agencies are obligated to consult with the Secretary
with respect to any action authorized, funded, or undertaken, or proposed to be authorized,
funded, or undertaken, by such agency that may adversely affect any EFH.

In the HM S FMP, the areain which this action is planned has been identified as EFH for
species managed by the New England Fishery Management Council, the Mid-Atlantic Fishery
Management Council, Southeast Fishery Management Council, Gulf of Mexico Fishery
Management Council, and the Highly Migratory Species Management Division of NMFS. These
preferred alternatives would not alter current fishing practices previously addressed in the HMS
FMP, therefore, it is not anticipated that this action would have any adverse impacts to EFH and
no consultation is required.



15 Paperwork Reduction Act

These preferred alternatives contain two new collection-of-information requirements and
restate several existing reporting requirements subject to review and approval by the Office of
Management and Budget (OMB) under the Paperwork Reduction Act (PRA). On June 17, 2002,
OMB approved the collection-of-information requirements as a revision to the collections
previously approved under OMB control numbers 0648-0327 and 0648-0373.

Thefirst new collection of information is an extension of the Atlantic tunas recreational
Angling category permit requirement to include fishermen who fish for all Atlantic HMS,
including swordfish, sharks, and billfish, with an estimated public reporting burden of 30 minutes
per response for initial permit applications, and 6 minutes per response for renewing the permit.
The second collection includes persons acquiring this permit who were not previously subject to a
permit requirement who may also be subject to existing gear-marking requirements. OMB has
also approved the extension of this requirement, estimated to take 15 minutes per float marked.
These preferred alternatives also restate a number of collection-of-information requirements that
OMB has previoudly approved. These requirements and their OMB control numbers and
estimated response times are: vessel permits for Atlantic tunas and Atlantic HMS
Charter/headboats, initia (30 minutes; 0648-0327) and renewal (6 minutes; 0648-327); vessel
permits for Atlantic shark and swordfish (20 minutes; 0648-0205); dealer permits for Atlantic
sharks and swordfish (5 minutes; 0648-0205); call in recreational landing reports for Atlantic
bluefin tuna (5 minutes; 0648-0328); dealer permits for Atlantic tunas (5 minutes; 0648-0202);
gear marking (15 minutes; 0648-0373); and vessel marking (45 minutes; 0648-0373).

All estimates include the time for reviewing instructions, searching existing data sources,
gathering and maintaining the data needed, and completing and reviewing the collection of
information. NMFS has requested comments regarding burden-hour estimates for collection-of-
information requirements contained in this action. Notwithstanding any other provision of the
law, no person is required to respond to, nor shall any person be subject to, a penalty for failure to
comply with, a collection of information subject to the requirements of the PRA, unless that
collection of information displays a currently valid OMB Control Number.

2.0 Alter natives

The following aternatives represent the range of options considered and evaluated by
NMFS regarding the definition of HM S for-hire trips, the implementation of an HM S recreational
vessel permit, adjusting the time frame for permit category changes for Atlantic HMS and Atlantic
tunas permits, clarifying the regulations regarding the retention of BFT in the Gulf of Mexico by
recreational and HMS CHB vessdls, and clarifying NMFS' authority to adjust BFT retention
limits by vessdl type.















































































































Table 14.6.

Impacts on Revenuesfrom YFT Salesfor Individual Vessels Resulting from
the Various Alternatives to Define For-Hire Fishing

Alternative Vessel | Number | Avg. Gross | Changein Avg. | % Changein Avg.
Type | of Revenue per | Gross Revenues | Gross Revenues
Vessels | vessel from | per vessel from | per vessel from
YFT sales YFT sales YFT sales
Status Quo CHB |21 $1,456 N/A N/A
Alternative2 [CHB |21 $3,559 + $2,103 +144.4 %
(Preferred)
Alternative3 [CHB |21 $1,456 0 +0.0%
Figure14.1 Percentage of CHB Trips Selling X Number of YFT Before and After
Implementing a 3 per Person YFT Trip Limit. Source: 1998 - 2000 SERO
weighout data.
."El BpPre-rule
° ° Number of YFT Sold ° '
Note:  Asof July 1, 1999, CHB vessels were limited to 3 YFT per person per trip. Prior to thisrule, CHB vessels

did not have any YFT retention limits (64 FR 37700, July 13, 1999).
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Figure14.2 Percentage of CHB Trips Selling X Number of YFT Before and After
Implementinga 3 YFT per Person Trip Limit. Source: 1998 - 2001 NERO
weigh-out data.

Bpre-rule
Bpost-rule

Percentage of CHB Trips that Sold YFT

0to3 4 to 6 7to9 10 +

Number of YFT Sold/Trip

Note:  Asof July 1, 1999, CHB vessels were limited to 3 YFT per person per trip. Prior to thisrule CHB vessels
did not have any YFT retention limits (64 FR 37700, July 13, 1999).
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