Table 1 The alternatives considered. The symbols +, —, and 0 refer to positive, negative, and zero impacts
respectively. The selected alternatives are in italics. The environmental preferable alternatives are
identified as “environmentally prefcrable.”

Category

Alternative

Alternative
Description .

" . Ecological
Impacts

~ Social

- Economic

lmpacts*

Management
Measures

Alternative Suite 1

Maintain the existing
Atlantic commercial
and recreational
shark fisheries (No
Action)

’ lmpacts' .

0/-

0/-

Alternative Suite 2

Establish a limited
shark fishery for
directed permit
holders only

Alternative Suite 3

Establish a limited
shark fishery for
directed and
incidental permit
holders

Alternative Suite 4

Establish a research
shark fishery
allowing a small
directed LCS fishery

Alternative Suite 5

Close all Atlantic
shark fisheries -

Environmentally
preferable

Stock
Assessment
Timing

Alternative 6

Stock assessments for
sharks every 2-3
years (No Action)

Alternative 7

Stock assessments for
sharks at least every
3 years-
Environmentally
preferable

SAFE Report
Timing

Alternative 8

SAFE report
published in January
or February of every
year (No Action)

Alternative 9

SAFE report
published in the fall
of every year-
Environmentally
preferable

“the "0/-" designation is hecause social and economic impacts may be neutral at first as current fishing ffort would remain the
same in the short term. In the long term, as stocks conlinue to decline, profits may decreasc as costs associated with finding and

catehing these depleted stocks increases.




Additional Actions

Within the proposed rule, NMFS proposed three additional actions: (1) clarifying the definition
of “first receiver;” (2) clarifying that shark dealer reports are required to be species-specific; and
(3) updating the safe handling and release equipment and protocols for smalltooth sawfish per
modifications made on March 27, 2007, to the 2003 Biological Opinion (BiOp). The first item
clarifies who must have a shark dealer permit (i.e., the first receiver of shark product froma
permitted vessel) and who must attend shark identification workshops to renew their shark dealer
permit and to receive shark product as of December 31, 2007. A proposed definition of “first
receiver” was published in the proposed rule to solicit public comment. NMFS did not receive
any negative public comments regarding this clarification. However, after discussions with the
Office of General Counsel, NOAA Law Enforcement, and the HMS Advisory Panel, NMFS
added a clause to the definition stating that an entity, person, or company that takes possession of
sharks solely for transport will not be required to have a shark dealer permit to more clearly
define the intent of the definition. The definition in the final rule will reflect this change.

Regarding the second item, in the proposed rule NMFS proposed clarifying that shark dealers are
required to identify and report sharks at the species level, Although shark dealers are already
required to report sharks at the species level, many dealer reports have categorized sharks as
unclassified. This dealer practice has resulted in difficulty in monitoring the shark quotas and
affected the quality of data used in stock assessments. Therefore, this clarification that shark
dealer reports are required to be species-specific was in the proposed rule. NMFS received
comments in support of this and did not receive any negative public comments regarding this
clarification. Therefore, in the final rule, NMFS will finalize this action.

Regarding the third item, in the proposed rule NMFS proposed implementing updates provided
by the Office of Protected Resources to the 2003 BiOp on March 23, 2007, allowing fishermen
to use dehookers, where possible, to dehook smalltooth sawfish. As proposed, the action would
update the handling and release procedures for smalltooth sawfish to reflect modifications to the
2003 BiOp. NMFS did not receive any negative public comments regarding this clarification.
Thus, in this final rule, NMFS will finalize the updating of handling and release procedures for
smalltooth sawfish.

In the final rule, NMFS is also including a prohibition to prevent “high-grading” by fishermen on
fishing vessels to ensure they abide by the retention limits. This prohibition was not included in
the proposed rule, however, it is not likely to have any significant impacts as it simply clarifies
the intent of the retention limits. The prohibition will require fishermen to cease fishing
activities and not replace sharks that have already been retained on the vessel with larger or more
valuable sharks that are subsequently caught. This prohibition will reduce shark mortality and
dead discards on fishing vessels by reducing the likelihood that fishing mortality exceeds that
allowed by the retention limits. ' :



THE SELECTED ALTERNATIVE SUITES AND ALTERNATIVES, THE
ENVIRONMENTALLY PREFERABLE ALTERNATIVE SUITE, AND THE FACTORS
CONSIDERED IN THE DECISION

Background

Recent Stock Assessments

Based on the results of the 2005 Canadian porbeagle shark stock assessment, the 2006 dusky
shark stock assessment, and the 2005/2006 LCS stock assessment, NMFS determined that a
number of shark fisheries are overfished and/or experiencing overfishing, and an amendment to
the 2006 Consolidated HMS FMP was needed to implement management measures in order to
rebuild overfished stocks and prevent overfishing.

The Magnuson-Stevens Act contains ten national standards that guide NMFS fisheries
management. National Standard (NS) 1 requires NMFS to prevent overfishing while achieving,
on a continuing basis, the Optimum Yield (OY) from each fishery for the U.S. fishing industry.
According to regulations implementing National Standard (NS) I, the time frame to rebuild the
stock or stock complex must be as short as possible taking into account a number of factors
including:

» The status and biology of the stock or stock complex;

* Interactions between the stock or stock complex and other components of the marine
ecosystem,

* The needs of the fishing communities;

» Recommendations by international organizations in which the United States participates;
and

The lower limit of the specified time frame for rebuilding is determined by the status and biology
of the stock and “is defined as the amount of time that would be required for rebuilding if fishing
mortality were eliminated entirely” (50 CFR 600.310 (e)(4)(ii)(B)(1)). However, as explained
below for sandbar and porbeagle sharks, NMFS did not choose the time frames associated with
no fishing as the rebuilding time frames for these species. Instead, NMFS chose rebuilding time
periods that were as short as possible, taking into account the above listed-factors (e.g., life
histories of many shark species, needs of fishing communities, etc.). Because of the stock status
and life history traits of these sharks, the periods adopted for rebuilding are extensive. As
discussed below, rebuilding timeframes based on zero fishing mortality were not chosen for
sandbar and porbeagle sharks because of the need to consider economic impacts and the
impracticability of reducing fishing mortality to zero. Thus, NMFS chose a rebuilding plan that
would allow a 70-percent probability of rebuilding for both sandbar and porbeagle sharks within
70 and 100 years, respectively. In both the 1999 FMP for Atlantic Tunas, Swordfish, and Sharks
and the 2003 Amendment | to that FMP, NMFS used a 70-percent probability to determine the
rebuilding plan for the L.CS to ensure that the intended results are actually realized given that
most sharks have low reproductive potential, are long-lived, and experience slow growth. Thus,
in Amendment 2 to the Consolidated HMS FMP, NMFS chose a 70-percent chance of success in
order to ensure that shark stocks rebuild. These rebuilding plans would allow a constant total



allowable catch (TAC) of these species during their respective rebuilding timeframes in
furtherance of meeting the needs of fishing communities.

The 2005/2006 LCS stock assessment conducted population estimates for sandbar sharks,
blacktip sharks, and the LCS complex. Unlike past assessments, the 2005/2006 LCS complex
assessment determined that it is inappropriate to assess the LCS complex as a whole, and the
Agency determined that the status of the LCS complex is unknown. Results of the sandbar shark
stock assessment determined that sandbar sharks are overfished (Spawning Stock Fecundity
(SSF) 2004/SSFmsy = 0.72) and overfishing is occurring (Fagos/Fmsy = 3.72). Because the LCS
complex is no longer appropriate for assessment purposes, and specific recommendations were
made for sandbar sharks, NMFS set a separate rebuilding plan for sandbar sharks in the FEIS.

The stock assessment for sandbar sharks discussed three rebuilding scenarios, including: 1)
rebuilding timeframe under no fishing, 2) a TAC corresponding to a 50-percent probability of
rebuilding, and 3) a TAC corresponding to a 70-percent probability of rebuilding. Under no
fishing, the stock assessment estimated that sandbar sharks would rebuild in 38 years. Under the
NS1 guidelines, if a species requires more than 10 years to rebuild, even in the absence of fishing
mortality, then the specified time period for rebuilding may be adjusted upward by one mean
generation time. Thus, NMFS added a generation time (28 years) to the target year for
rebuilding for sandbar sharks, which was estimated to be 2070 (28 years mean generation time +
38 years to rebuild if fishing mortality eliminated = 66 years, starting in 2004). Rebuilding
would occur by 2070 with a rebuilding timeframe starting in 2004 under previous management
measures and then a constant revised TAC for sandbar sharks as recommended by the stock
assessment implemented in 2008. Given the rebuilding time frame under no fishing mortality
would exceed 10 years, as explained above, NMFS determined that the rebuilding time that
would be as short as possible for sandbar sharks would be 66 years (by 2070), taking into
account the status and biology of the species and severe economic consequences on fishing
communities. Since sharks are caught in multiple fisheries, to meet the rebuilding timeframe
under no fishing, NMFS would have to implement restrictions in multiple fisheries to eliminate
mortality, such as entirely shutting down multiple fisheries to prevent bycatch. If NMFS were to
shutdown the shark fishery completely, such action would likely have severe economic impacts
on the fishing community, and it would likely result in difficulties for Council-managed and
Commission-managed fisheries, which often catch sharks as bycatch. In addition, prohibiting all
fishing for sharks would impact NMFS’ ability to do data collection for future management.

The stock assessment determined that if fishing mortality from 2005 to 2007 was maintained at
levels similar to 2004 (the last year of data used in the stock assessment was from 2004) and
there was a constant TAC between 2008 and 2070, the assessment estimated that sandbars would
have a 70-percent probability of rebuilding by 2070 with a TAC of 220 metric tons (mt) whole °
weight (ww) (158 mt dressed weight (dw)) per year and a 50-percent probability of rebuilding by
2070 with a TAC of 240 mt ww (172 mt dw) per year. As described above, NMFS used the 70-
percent probability of rebuilding to ensure that the intended results of a management action are
actually realized given the life history traits of sandbar sharks.



The 2005/2006 stock assessment assessed blacktip sharks for the first time as two separate
populations: a Gulf of Mexico and an Atlantic population. Blacktip sharks were assessed
separately in the two regions based on tagging studies that suggested that the stocks are
geographically distinct and 1solated. Therefore, NMFS determined the status of the Gulf of
Mexico blacktip shark population is not overfished (SSF2004/SSFpsy = 2.54 — 2.56) and that
overfishing is not occurring (F2004/Fmgy = 0.03 — 0.04), yet the status of the Atlantic population is
unknown. As a resuft, NMFS will implement management measures in the final rule to ensure
that current catches do not increase in order to keep these populations at sustainable levels,
consistent with advice from the stock assessment. 1t is not necessary for NMFS to implement a
rebuilding plan for blacktip sharks.

Dusky sharks have been a prohibited species since 2000. Prior to that time, they were managed
in the LCS complex. The first species-specific stock assessment for dusky sharks was conducted
by the Southeast Fisheries Science Center (SEFSC) in 2006. In the assessment, all
methodologies and scenarios explored {approximately 30 scenarios) indicated that dusky sharks
are overfished (SSF003/SSFmsy = 0.15-0.47). Of the scenarios explored, 27 of 30 indicated that
dusky sharks are experiencing overfishing (Fago3/Fmsy = 1.68 — 1,180). Despite the fact that the
harvest of dusky sharks has been prohibited since 2000, they are still overfished with overfishing
occurring.

Some assessment model runs indicated that there was zero probability that dusky sharks would
rebuild within one generation (33 years or 2033) with no fishing mortality. Other projections
indicated that thére was a nine percent probability that the stock would not be overfished by 2100
with no fishing mortality, there was a 50 percent probability that dusky sharks would be rebuilt
in 250 years, or there was a 70 percent probability that dusky sharks would be rebuilt in 400

. years. The assessment did not give a TAC for this species as it has been prohibited since 2000.
NMFS has not established a rebuilding plan for this species based on the time frame associated
with no fishing (100-400 years), because of the severe economic impacts of shutting down
multiple fisheries to prevent dusky bycatch during that time frame. Dusky sharks are caught in
multiple fisheries, so prohibiting all fishing activities that catch dusky sharks will have severe
economic impacts over a long period of time and result in no data collection for future
management. NMFS believes this is at least partly due to the fact that they are caught as
bycatch, predominantly in longline fisheries. Fishermen catch dusky sharks when targeting
sharks or other HMS with bottom longline (BLL) or pelagic longline (PLL) gear. ln addition,
most dusky discards have occurred in the directed shark fishery.

The management measures included in the FEIS for Amendment 2 to the Consolidated HMS
FMP and its final rule (i.e., revised quotas, retention limits, and authorized species) will reduce
the amount of BLL and PLL effort targeting sharks, and therefore reduce dusky shark discards
by up to 74-percent. Such a reduction will have positive ecological impacts on the stock.
Taking into account the biology and status of the species and needs of fishing communities,
NMEFS determined that the rebuilding period that would be as short as possible would be at least
100 years.
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A stock assessment was conducted for North Atlantic porbeagle sharks in 2005 by the Canadian
Department of Fisheries and Oceans. This assessment was reviewed by NMFS scientists who
determined it used appropriate methodologies and, because it used all available fishery and
biological data including U.S. landings and research, constituted the best available science.
These NMFS scientists also determined that because the stock assessed is a unit stock that
extends into U.S. waters, the assessment and its recommendations were appropriate for use in
U.S. domestic management. Results indicate that porbeagle sharks are overfished (Spawning
Stock Number (SSN)2004/SSNusy = 0.15-0.32), however, overfishing is not occurring (Fappa/Fumsy
=0.83). The assessment recommended that there is a 70-percent probability of rebuilding in 100
years if fishing mortality levels are maintained at or below 0.04 (i.e., the current fishing mortality
ievel). The shortest rebuilding time period for this species was determined to also be 100 years
because, according to the Canadian porbeagle shark stock assessment, if fishing mortality for this
species is below its current level (or equal to zero), the same rebuilding timeframe of 100 years
would still be required given the status and biology of the species. As such, NMFS believes that
the rebuilding timeframe that is as short as possible is 100 years, which will allow a reduced
commercial quota for this species of 1.7 mt dw per year. This reduced quota caps fishing
mortality of porbeagle sharks at its current level, and recreational landings generally only occur
in a small number of tournaments in the Northeastern United States.

Based on these assessments, NMFS developed and considered a number of alternative suites that
differed in possible shark management measures to rebuild depleted shark stocks and end
overfishing. An overview of the alternative suites considered is shown in Table 1. Of these
alternative suites, NMFS selected one alternative suite, alternative suite 4, in the DEIS and
proposed rule as well as in the FEIS and its final rule.

Shark Management Measures Analyzed in the Five Different Alternative Suites

After carefully reviewing the results of the different management measures put forth in the five
different alternative suites, NMFS has decided to implement alternative suite 4, which will
implement, among other things, a small shark research fishery to collect fishery dependent data,
conduct shark research, and allow a small universe of shark fishermen to continue to target
sharks and receive gross revenues from shark products. As discussed below, some of the
management measures proposed in alternative suite 4 in the DEIS changed for the FEIS based on
public comment. Alternative suite 4 was selected because it implements quotas and retention
limits needed to end overfishing and rebuild overfished shark stocks while maximizing scientific
data collection through a limited research fishery for sandbar sharks with 100 percent observer
coverage. In addition, it mitigates some of the economic impacts that are expected to result from
this action due to reduced quotas and retention limits by allowing some individuals to continue to
collect revenues from shark fishing., Therefore, this alternative suite strikes a balance between
positive ecological benefits that must be achieved to end overfishing and rebuild overfished
stocks while considering negative economic impacts that may occur as a result of these

measures. :

In addition, under the selected alternative, vessels not selected to participate in the shark research
fishery program could continue to land a certain number of non-sandbar LCS outside the
research fishery.. Trip limits are based on permit type and quota (36 non-sandbar LCS/vessel/trip
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for directed permit holders and 3 non-sandbar L.CS/vessel/trip for incidental permit holders under
the base quotas; and 33 non-sandbar L.CS/vessel/trip for directed permit holders and 3 non-
sandbar L.CS/vessel/trip for incidental permit holders under the adjusted quotas). In adopting
this suite of management measures, NMFS assumes that most shark fishermen outside the shark
research fishery will no longer target non-sandbar LCS due to the reduction in the trip limit for
non-sandbar LCS (which will be approximately one quarter of the trip limit under the pre-
Amendment 2 status quo) and the prohibition of sandbar sharks, which is the species mainly
targeted under the pre-Amendment 2 status quo. Rather, fishermen will target other species and -
keep non-sandbar [L.CS that are incidentally caught, preventing excessive discards.

Under the selected alternative, recreational anglers will be allowed to retain all LCS classified as
non-prohibited LCS under the pre-Amendment 2 status quo except sandbar and silky sharks (i.e.,
they will be able to retain non-ridgeback LCS plus tiger sharks). Recreational anglers will also
be allowed to retain SCS and pelagic species: However, since recreational anglers are not
authorized to sell sharks, they should not experience significant negative economic impacts from
this action. In addition, recreational landings indicate that sandbar and silky sharks comprised
approximately three and four percent, respectively, of LCS landed in the Atlantic-between 2004
to 2006. Since HMS Angling and Charter/Headboat permit holders will still be authorized to
catch and release sandbar and silky sharks, this is not expected to result in large negative
economic impacts unless Charter/Headboat captains experience negative economic impacts if
customers are not willing to hire charters since they cannot land sandbar or silky sharks.

Selected Alternative Suite 4

Quotas/Species Complexes

This alternative suite will remove the sandbar shark from the LCS complex and establish a
separate sandbar shark quota and a non-sandbar LCS quota (LCS complex minus sandbar
sharks). Under this alternative suite, the base quotas will be as follows: sandbar research quota =
116.6 mt dw; non-sandbar LCS research quota = 50 mt dw; Gulf of Mexico non-sandbar LCS =
439.5 mt dw; Atlantic non-sandbar LCS = 188.3 mt dw; SCS = 454 mt dw, blue sharks =273 mt
dw; pelagic sharks (other than blue sharks) = 488 mt dw; porbeagle sharks = 1.7 mt dw; and
display and Scientific research = 60 mt ww (Sandbar = 2.8 mt ww (2 mt dw). All other shark
species (except dusky sharks) = 57.2 mt ww (41.2 mt dw). The adjusted quota process will
deduct overharvests from the next season’s quota, or remove overharvest over a number of
subsequent years, depending on the level of overharvest. Underharvests for species that are
healthy or rebuilt will be transferred to the next-season’s quota, up to 50 percent of the base
quota. [f a species in a particular quota group (e.g., non-sandbar LCS) was overfished,
overfishing was occurring, or it had an unknown status, then NMFS will not adjust the quota
based on underharvests. '

Based on overharvests of the LCS complex during 2007, NMFS has decided to implement
adjusted annual quotas for five years (through the end of 2012) for sandbar sharks and non-
sandbar LCS. By spreading out the overharvest over five years rather than one or two, NMFS
will allow for a small research. fishery to occur while accounting for overharvests. If NMFS
accounted for the entire overharvest in one or two years, it would have resulted in sandbar shark
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Based on these public comments and the latest blacktip stock assessments, which assessed
Atlantic and Gulf of Mexico populations separately, NMFS considered two regions for quotas
and retention limits in the Atlantic and Gulf of Mexico for non-sandbar LCS in the FEIS. The
blacktip stock assessment recommended that catches do not increase in the Gulf of Mexico and
do not change in the Atlantic. Thus, to determine regional quotas in the FEIS, NMFS evaluated
the average percentage of landings of non-sandbar LCS in the Gulf of Mexico versus the Atlantic
region (North Atlantic and South Atlantic regions combined). On average, 70 percent of the
total non-sandbar LCS landings occurred in the Gulf of Mexico whereas-30 percent of the non-
sandbar LCS landings occurred in the Atlantic region each year. For the selected alternative
suite 4, implementing two regions will result in non-sandbar LCS regional base quotas of 439.5
mt dw in the Gulf of Mexico region (70 percent x 627.8 mt dw = 439.5 mt dw) and 188.3 mt dw
in the Atlantic region (30 percent x 627.8 mt dw = 188.3 mt dw). However, these base quotas
were also adjusted in the FEIS to account for overharvests of the LCS complex in 2007. The
discussion of overharvests is outlined below. This change will occur in section 635.27 (b) of the
final rule.

Based on public comments received on the DEIS and proposed rule, and on internal NMFS
analysis, in the final rule NMFS will also modify the boundary between the Gulf of Mexico and
Atlantic to improve consistency in quota monitoring and accounting for regional shark landings
in the Florida Keys. NMFS received public comment that the Florida Keys should be in one
region and not be split between regions as they currently are under the pre-Amendment 2 status
quo. The revised boundary will ensure that shark landings in the Florida Keys are counted
against the Gulf of Mexico quota. NMFS Iooked at dealer Jocations, fishing locations, and how
the boundary between these areas is defined in other Federally managed fisheries. While the
issue of two regions was announced in the FEIS and is a change to how the shark fishery is
currently managed pre-Amendment 2, the boundary between the two regions was not defined or
analyzed in the FEIS. NMFS will clarify in the final rule the new boundary between the new
Gulf of Mexico and Atlantic regions. The new boundary will begin at the mainland at 25°20.4'
N. lat., which is a line directly east from the Miami-Dade/Monroe County, Florida boundary, to
the outer limit of the EEZ. Any water and land to the south of that boundary is considered, for
the purposes of quota monitoring and setting of quotas, the Gulf of Mexico. Any water and land
to the north of that boundary is considered, for the purposes of quota monitoring and setting of
quotas, the Atlantic. Based on its consideration of comments and a review of the shark fishery,
NMFS will be making these changes to section 635.27 (b) (ii) of the final rule. This change in
definition will not result in changes to how the fishery currently operates but will improve
coordination between the definition of the regions and how the fishery and quota monitoring
operates. Most of the sets occur near the Florida Keys. Thus, defining the Florida Keys in one
location should clarify where and when fishermen can land sharks.

Non-Sandbar LCS Retention Limits

Based on the changes for the non-sandbar LCS quotas from the DEIS and proposed rule, NMFS
also changed the retention limits for non-sandbar LCS in the FEIS and will change them in the
final rule. First, despite the regional quotas for non-sandbar LCS, NMFS will implement
retention limits for non-sandbar LCS that will be the same in all regions. NMFS considered
several methods for calculating retention limits, which are described in Chapter 4 and Appendix
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C of the FEIS. NMFS chose to determine retention limits by spreading the available quota over
the historic fishing effort by permit type in all regions. The same retention limits in all regions
will allow for easier enforcement. In addition, while historical fishing effort was used as a proxy
for determining retention limits, it is uncertain how effort will be distributed among regions in
the future.

In addition, in the DEIS and proposed rule, NMFS had proposed the same retention limits for
directed and incidental shark permit holders. As analyzed in the FEIS, in the final rule NMFS
will implement separate retention limits for directed and incidental shark permit holders based on
public comment and since there has been a historic distinction in retention limits based on permit
type, and because of differences in the cost associated with acquiring incidental versus directed
permits. Under the base quotas, directed shark permit holders operating outside the research
fishery could retain up to 36 non-sandbar LCS per trip, and incidental permit holders could retain
3 non-sandbar LCS per trip. Under the adjusted quotas, directed shark permit holders operating
outside the research fishery could retain up to 33 non-sandbar LCS per trip, and incidental permit.
holders could retain 3 non-sandbar LCS per trip. This is a change from the DEIS and proposed
rule in which all permit holders (i.e., directed and incidental permit holders) could retain 22 non-
sandbar LCS per vessel per trip. Additionally, in the final rule a paragraph will be added to
prohibit the high-grading of sharks by commercial fishermen. These changes will occur in
section 635.24 (a) of the final rule.

Sandbar Shark Quota

Despite the changes in the non-sandbar LCS quota discussed above, the sandbar shark base quota
will still remain 116.6 mt dw. The 2005/2006 sandbar shark stock assessment recommended a
TAC, or total mortality across all fisheries, of 158.3 mt dw (220 mt ww) in order to attain a 70-
percent probability for sandbar sharks to rebuild by 2070. After accounting for landings and
discards in other HMS as well as non-HMS fisheries as discussed in Appendix A of the FEIS,
NMFS estimated that a commercial quota of 116.6. mt dw could keep overall landings and |
‘discards of sandbar sharks below 158.3 mt dw per year. Therefore, since this quota is not based
. on historical landings, as is the non-sandbar LCS quota, NMFS is not changing the base quota
for sandbar sharks at this time and will establish the sandbar shark base quota as 116.6 mt dw.
Therefore, there is no change regarding the sandbar base quota between the DEIS and proposed
rule and the FEIS and final rule. This quota has been adjusted to account for overharvests that
occurred in 2007 and, as adjusted and discussed in Appendix C of the FEIS, will be 87.9 mt dw
until December 31, 2012. The discussion for accounting for overharvests is presented below.

Shark Research Fishery

Based on analyses in the FEIS, NMFS has determined that the final rule for Amendment 2 to the
Consolidated HMS FMP will also modify items on the shark research fishery application and the
process for issuing shark research fishery permits. These changes are responsive to input from
the Office of Law Enforcement and input from scientists conducting shark research. Based on
this input, NMFS decided that vessels that have not complied with HMS fishery regulations (as
evidenced by a Notice of Violation and Assessment (NOVA) or Notice of Permit Sanction) will
not be eligible for a shark research permit. In addition, vessels that have not complied with
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observer coverage regulations within the last two years will not be eligible for a shark research
permit. Additional clarifications on how NMFS will select participants based on applications

- have also been added. NMFS may allow the public to observe the selection process for the shark
research fishery if requested. These changes will occur in section 635.32 (f) of the final rule.

Accounting for Overharvests of the LCS Complex in 2007

During the development of the DEIS, NMI'S was not aware of all the overharvests of the LCS
complex that occurred during the shark 2007 fishing season, particularly in the combined 2™

- and 3" trimesters in the Gulf of Mexico region. The DEIS and proposed rule published on July
27,2007, and the combined 2" and 3 trimester for 2007 in the Gulf of Mexico region started on
September 1, 2007. Therefore, the quotas for sandbar sharks and non-sandbar L.CS in the DEIS
were determined based on the recommendations from the shark stock assessment as explained
above, which could not yet account for the overharvests in 2007,

During the comment period for the DEIS, NMFS compiled landings updates for the 2007 shark
fishery. In doing so, NMFS calculated large overharvests of the LCS complex that occurred in
2007, predominantly in the Gulf of Mexico region during the 2007 2™ and 3" combined
trimester. To account for these overharvests, NMFS had to adjust the sandbar and non-sandbar
LCS base quotas in the FEIS and will do so in the final rule. As of December of 2007, there was
a total overharvest of 453.8 mt dw of LCS in all regions based on landings during the 2™ and 3"
combined trimesters of 2007. However, when broken down by region, this resulted in a LCS
overharvest of 58.4 mt dw in the Atlantic region, and a LCS overharvest of 395.4 mt dw in the
Gulf of Mexico region. These overharvests calculations were offset by the amount of LCS quota
that was not harvested during the 2008 first trimester due to the closure of the fishing season.
This closure resulted in an underharvest of 66.2 mt dw mt dw that was not made available to
fishermen in the first trimester of 2008. NMFS closed the 2008 LCS first trimester because the
small amount of available quota (i.e., 13.9 mt dw of LCS quota was available for the entire
Atlantic region and 52.3 mt dw of LCS was available for the Gulf of Mexico region) could have
resulted in additional overharvests and unsafe fishing conditions. Therefore, NMFS subtracted
66.2 mt dw of underharvest from the initial amount of overharvests experienced in 2007 (i.e.,
520 mt dw), which resulted in a total overharvest of 453.8 mt dw of LCS in all regions. More
details regarding these calculations can be found in Appendix C of the FEIS.

NMFS estimated the species composition of the 2007 LCS overharvests in order to attribute the
overharvest accordingly to sandbar and non-sandbar LCS quotas in the Gulf of Mexico and
Atlantic regions. In order to account for these overharvests within their respective
species/complex, NMFS is lowering the “base quotas” for sandbar and non-sandbar LCS that are
explained above under the “Non-sandbar LCS Quota,” “Regions,” and “Sandbar Shark Quota™
sections. These lowered quotas, which account both for an upward offset for unused 2008 first
season quota and a downward adjustment for the overharvests in 2007, are termed “adjusted
quotas.” Because the overharvests occurred in 2007 when the LCS complex included sandbar
sharks, NMFS does not have the actual tonnage of the sandbar shark versus non-sandbar LCS
overage by region for 2007. Instead, NMFS only has the total LCS overage in aggregate by
region. Therefore, to determine the amount of overharvest that should be attributed to the
sandbar shark quota versus the non-sandbar LCS quota, NMFS estimated the sandbar shark
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versus non-sandbar LCS overage using the species composition percentages of the total catch in
the 2" and 3" combined trimester in 2006 and 2007. Based on percentages, NMFS estimated
that 36.8 mt dw of the overharvest should be deducted from the sandbar shark quota in the
Atlantic region and 106.8 mt dw should be deducted from the sandbar shark quota in the Gulf of
Mexico region. Similarly, 21.6 mt dw of the non-sandbar LCS overharvest should be deducted
from the Atlantic’s regional quota and 288.6 mt dw of the non-sandbar LCS overharvest should
be deducted from the Gulf of Mexico’s regional quota. Details of this analysxs were explained in
Appendix C of the FEIS. :

Given the large amount of overharvests in 2007, NMFS evaluated spreading the overharvest over
one to five years. For example, if NMFS deducted the entire overharvest from 2007 from the
sandbar shark base quota in one year, when considering two regions, the end result would be -27
mt dw of adjusted sandbar shark quota available in 2008 (116.6 mt dw — (36.8 mt dw + 106.8 mt
dw) = -27 mt dw). The remaining 27 mt dw overharvest would then be deducted in the next
calendar year. Accounting for the overharvests in the shortest time period (i.e., one year plus 27
mt dw in the next calendar year) would preclude any sandbar shark research during that time.
Thus, NMFS also evaluated the resulting sandbar quota if the overharvest was spread over two,

. three, four, and five years to allow much-needed scientific research to proceed and to allow for a
small fishery. The resulting sandbar quota would be 44.8 mt dw, 68.8 mt dw, 80.7 mt dw, or
87.9 mt dw per year, respectively.

Since the 2005/2006 LCS stock assessment did not include the 2007 overharvests, the SEFSC
conducted ad hoc projections to evaluate how the overharvests in 2007 would affect the overall
rebuilding timeframe for sandbar sharks. In addition, the SEFSC evaluated how accounting for
the overharvests in the shortest time period (i.e., one year plus 27 mt dw in the next calendar
year) or accounting for the overharvests over five years would affect the rebuilding timeframe
for sandbar sharks. The SEFSC found that when the actual level of harvest in 2007 was

“accounted for in their projections, there was no significant change in the rebuiiding timeframe
for sandbar sharks compared to the original sandbar shark assessment. In addition, the SEFSC
found that accounting for the entire overharvest in one year (and the remaining 27 mt dw in the
next calendar year) or accounting for the overharvest over five years would result in similar
outcomes for the stock, with the same rebuilding timeframe resulting from either scenario. This
is most likely the case because of the longevity of the species and the ratio of immature to mature
individuals in the catches.

Based on these findings, and since accounting for the 2007 overharvests in the shortest time
period (i.e., one year plus 27 mt dw in the next calendar year) would preclude a shark research
fishery for at least one year, NMFS chose to spread the sandbar overharvest over five years to
allow for a much-needed research to occur in alternative suite 4 in the FEIS. Smaller quotas
would jeopardize NMFS’ abilities to accomplish shark research objectives and could disrupt the
collection of fishery dependent data. [n addition, it is likely that there would be a new
assessment within the next five years. That assessment will need the data collected from the
shark research fishery and could result in new shark management measures. For this reason,
NMFS chose not to spread out the 2007 overharvest beyond five years. Thus, the adjusted
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