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OPERATI ONAL GUI DELI NES
FI SHERY MANAGEMENT PLAN PROCESS

A. | NTRODUCTI ON\.

Thi s docunent is NOAA' s "QOperational Cuidelines for the Fishery
Managenent Pl an Process,” originally issued in Septenber 1979 and
revised in 1983, 1988, 1992, and again in 1997 to include procedures
necessary under the Magnuson- Stevens Fi shery Conservation and
Managenment Act (Magnuson-Stevens Act). It brings together the efforts
of many individuals and governnental entities over the years to assi st
in the devel opnent, review, and inplenentation of fishery managenent
pl ans (FMPs). These efforts reflect passage of Pub. L. 97-453, Pub. L
99- 659, Pub. L. 101-627, and, in 1996, Pub. L. 104-297, which anended
t he Magnuson- Stevens Act to alter the process substantially. These
actions have added inpetus to inproving the quality of FMPs, to
produci ng a clearer understanding of the laws affecting the FMP
process, and to sinplifying and speeding the flow of work directed to
the final inplenentation of an FVP.

In addition, legislative and adm nistrative actions taken to
i nprove public decision making, increase informed public participation,
and reduce regul atory burdens continue to affect the quality, tinmeli-
ness, and docunentation of FMPs significantly. Accordingly, the
requi renents of the follow ng have been integrated into the
Operational Guidelines: Admnistrative Procedure Act, National
Environnmental Policy Act, Regulatory Flexibility Act, Paperwork
Reduction Act, and Executive Orders 12612, 12630, and 12866.
Gui del i nes have been issued, based on the national standards of the
Magnuson- St evens Act, to assist in the preparation, review, and
i npl enentation of FMPs (50 FR part 600, subpart D). Oher statutes
related to natural resource managenent al so influence the FMP process
to varying degrees: Coastal Zone Managenent Act, Endangered Species
Act, and Marine Mammal Protection Act. Each Act or E. O has been
i npl enent ed separately by other agency guidelines or regul ations;
policies relevant to the FMP process have been included in this
docunent .

In describing the nore fornmal aspects of the process, there is no
intention to preclude the continuation of successful inform
rel ati onshi ps anong Regi onal Fi shery Managenent Council (Council),
Regi on, Center, and Headquarters staffs of NMFS. Such cooperation is
essential for the effective and efficient operation of a rapid review
and i npl ementation procedure. Wile the Magnuson-Stevens Act pl aces
certain tinme requirements on the review and inpl enentation of
FMPs/ anendnment s once they have been submtted for Secretarial review
and the guidelines suggest tinefranes for agency advance revi ew of
draft package, there is no limtation placed upon the tine that m ght
be needed for the careful preparation of FMPs, their amendnents, and
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all related docunents. Tine is available for dedicated and thorough
work at the draft stage, and is absolutely necessary for a successful
review and i npl enentati on process.

Modi fications and refinenents of these guidelines wll be
forthcom ng as circunstances and experience indicate the need.
NAVES, ABBREVI ATI ONS, AND ACRONYMS.

Entities

A Under Secretary for Oceans and At nosphere, NOAA

AS Assi stant Secretary for Cceans and At nosphere, NOAA

AGC/ L&R Assi stant General Counsel for Legislation and
Regul ati on, DOC

Cent er One of five Fishery Science Centers research centers,
NMFS, which report to the Regional Adm nistrators, which
oversee the operations of approximately 25 | aboratories
t hroughout the United States

CEQ Council on Environnental Quality

Counci | Regi onal Fi shery Managenent Counci |

DOC Departnent of Comrerce

DA Departnent of the Interior

DOS Departnent of State

EPA Envi ronmental Protection Agency

F Assi stant Adm nistrator for Fisheries, NOAA

F/ SF O fice of Sustainable Fisheries

F/ SF1 Highly M gratory Speci es Managenent Division, F/ SF

F/ SF3 Donestic Fisheries Division, F/ SF

F/ SF4 I nternational Fisheries Division, F/ SF

F/ SF5 Regul atory Services Division, F/SF

F/ HC O fice of Habitat Conservation

F/ QM O fice of Operations, Managenent, and Information

F/ PR O fice of Protected Resources

F/ ST O fice of Science and Technol ogy

F/ ST1 Fi sheries Statistics and Econom cs Division, F/ ST

FW5 Fish and Wldlife Service, DO

cC General Counsel, NOAA

GCF Assi stant General Counsel for Fisheries, NOAA

GCRA Regi onal Attorney, NOAA

HQ Headquarters O fice, NVFS, Silver Spring, Muryl and

N ORM3 O fice of Ccean and Coastal Resource Managenent, NOS

NVFS Nat i onal Marine Fisheries Service

NCAA Nat i onal Cceani ¢ and At nospheric Adm nistration

NCS Nat i onal Ocean Service, NOAA

OAlx1 | nf ormati on Resour ces Managenent, NOAA

OFR O fice of the Federal Register

O RA Ofice of Information and Regul atory Affairs, OVB

ovB O fice of Managenent and Budget

ovo O fice of Managenent and Organi zati on, DOC

PSP Ofice of Policy and Strategic Pl anning,

NEPA Coor di nat or, NQAA
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RA
Regi on

Secretary
SBA
USCG

Docunent s

CE
EA
El S

E. O
FRFA
FMP
FONSI
FR

| RFA
NAO 216-6
NO

RIA
RI R

SF 83-1

Regi onal Adm ni strator, NWS

One of five regional offices, NMFS, which report to the
Deputy Assistant Adm nistrator for Fisheries, responsible
for adm ni stering the managenent and devel opnent of
marine resources in the United States

Secretary of Comrerce, DOC

Smal | Busi ness Adm ni stration

U S. Coast Guard

Cat egori cal Excl usion, NEPA

Envi ronnent al Assessnent, NEPA

Environnental |npact Statement, NEPA, DEIS is draft
docunent, FEIS is final docunent, SEIS is supplenental
docunent

Executive O der

Final Regulatory Flexibility Analysis, RFA

Fi shery Managenent Pl an; DFMP is draft docunent

Finding of No Significant |npact, NEPA

Federal Register; the publication for Federal regul ations
Initial Regulatory Flexibility Analysis, RFA

Envi ronnent al Revi ew Procedures

Notice of Intent to prepare an EI'S, NEPA

Regul atory I npact Analysis (E O 12866)

Regul atory Inpact Review, DRIR is draft docunent
Standard form for PRA subm ssion of request for approval
of collection of information

Fi shery nanagenent terns

ABC
DAH
DAP
EEZ
FMU
JVP
MBY
0)
TAC
TALFF

Leqi sl ati on

APA
CZNVA
ESA
MSFCVA

May 1, 1997

Accept abl e bi ol ogi cal catch

Donesti c annual harvest

Donesti c annual processing

Excl usi ve Econom ¢ Zone

Fi shery managenent unit

Joint venture processing

Maxi mum sust ai nabl e yield

Optimumyield

Total allowable catch

Total allowable Ievel of foreign fishing

Adm ni strative Procedure Act

Coast al Zone Managenent Act

Endanger ed Species Act

Magnuson- St evens Fi shery Conservation and Managenent Act
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(Magnuson- St evens Act)

MVPPA Mari ne Manmal Protection Act
NEPA Nat i onal Environnmental Policy Act
PRA Paperwor k Reduction Act

RFA Regul atory Flexibility Act
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OVERVI EW
How to Use the Cuidelines

Or gani zati on

The FMP process is described in five phases: Phase |--Planning;
Phase Il --Preparation of Draft Docunents; Phase Il1l--Public Review and
Counci | Adoption; Phase |V--Final FMP/ Amendnent Review and Approval;
Proposed Regul ati ons and Fi nal Rul emaki ng; and Phase V--Continui ng and
Conti ngency Fi shery Managenent, which includes various actions rel ated
to the framework concept, types of amendnents to regulations, the use
of the energency provisions of the Magnuson-Stevens Act, and
Secretarial FMP/amendnents. Each phase is introduced by a brief
rati onal e, description of the actions involved or suppl enental
information, followed by an event schedul e of these actions, if
appropriate. Actions are nunbered sequentially for reference purposes;
however, sonme actions may occur sinultaneously. The Appendices include
suppl emental material on the requirenents of other applicable | aws
(1 ncludi ng NAO 216-6) and NVFS policy guidelines. Oher material wll
be added to future revisions as it becones avail abl e.

Wrd Usage

Briefing nenp--neans a neno to F/ NOAA/ DOC, usually prepared by
F/ SF3, to provide information at an early stage regarding the public
i ssues in an FMP/ anendnent or energency action.

Comment neno--usually nmeans a nmeno fromF/ SF to the RA providing
F/ SF3 comments on significant concerns and technical and editorial
suggestions regardi ng a docunent (FMP or nenpb) submtted by a Counci
or Region. The comment neno may provide the basis for a dissent neno
if disagreenents remain unresolved at a | ater stage.

Critical, substantive, and other--used in Phase IIl to describe
types of issues that are exam ned by reviewers at the informal review
stage. Critical issues are those that affect approvability such as--

i nadequate record, conformance with the national standards, other
provi sions of the Magnuson-Stevens Act, and other applicable |aws.
Substantive issues are those that affect the quality of the
docunent - -accuracy of facts, adequacy of analysis, precision of

| anguage, consistency of argunent or facts, and justification for
conclusions. Oher issues include editorial and technical
considerations that affect the quality of the docunent.

Deci si on nenb--neans a nmeno requesting that the addressee do
what the nmeno recommends or specifies.

D ssent neno--nmeans a neno fromF SF3 or GCF to F/ SF, or from
F/ISF to F, that states disagreenent (wWith reasons therefore) with the
RA's recommended decision; it nay be based on an earlier comment neno,
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and nust reflect significant policy or legal differences that should be
called to the attention of F/SF or F

F/ SF--F/ SF advises F on fishery managenent matters; my
represent NMFS before NOAA, DOC, OVB, and ot her agencies; and acts on
i nseason actions and permts (e.g., experinmental fishing). F/ SF
provi des FMP/ anmendnents, regul ations, and other actions associated with
Atlantic highly mgratory species (F/ SFl).

F/ SE3--the Donestic Fisheries Division of the Ofice of
Sust ai nabl e Fisheries. F/ SF3 has the primary HQ responsibility for
reviewi ng and processi ng FMPs and managenent actions under the
Magnuson- St evens Act.

F/ SF4--the International Fisheries Division of the Ofice of
Sust ai nabl e Fisheries. F/ SF4 coordinates NVFS' activities relating to:
the review of foreign devel opnents having an inpact on living marine
resources, other than those assigned to F/ PR, the devel opnment of policy
in reaction to such devel opnents; and the inplenentation of that
policy, including questions of access by foreign fishing interests to
U S waters, access by U S. fishing interests to foreign jurisdictions,
and the licensing of U S. vessels fishing on the high seas.

F/ SF5--the Regul atory Services Division of the Ofice of
Sust ai nabl e Fisheries. F/ SF5 has the primary HQ responsibility for
editing and processing regul ations for subm ssion to the COFR
processi ng requests for collection of information under the PRA and
provi ding adm ni strative services for the Councils.

Franework--refers to franework nmeasures in an FMP (defined in
Phase V).

| nf ormati on nenorandum -neans a neno providing information to
t he addressee.

| ssues letter--neans a letter prepared by the RA for a Counci
at the Phase Il stage, describing the critical and substantive issues;
used in draft as the basis for Region/F/ SF3/ GCRA/ GCF conference call or
meeting, and in final as the sunmary of agency position on the draft
package.

Letter to Governnment Agencies and Public G oups--refers to the
| etter acconpanying the draft EIS or final EIS/ EA, signed by PSP and
addressed to the reviewers, indicating the appropriate NVFS responsi bl e
official, address, and deadlines for public comment.

Metric nmeasurenents--Section 5164(c) of the Omibus Trade and
Conpetitiveness Act of 1988 (Pub. L. 100-418) nmakes the netric system
of measurenent the preferred system of weights and neasures for U S.
trade and comrerce and requires each agency of the Federal Governnent
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to use the netric system of neasurenent in its procurenents, grants,
and ot her business-related activities, except to the extent that such
use is inpractical or likely to cause significant inefficiencies or

| oss of markets to U.S. firns. The netric conversion policy for
Federal agencies (15 CFR part 19) was updated on January 2, 1991

(56 FR 160), and strongly encourages netrification. E. O 12770,

July 25, 1991, declares a national policy to inplenent the netric
systemas the preferred system of weights and neasures for the United
States. In accordance with this policy, NOAA prepared a Metric
Transition Plan, Septenber 1992, that describes activities to replace
the English system of neasurenents with the netric system NVFS
requires that all regulations or regulatory anmendnents issued include,
at a mnimum the nmetric equivalent for any English neasurenent.

Record of decision--nmeans a concise statenent required by CEQto
verify conpliance with NEPA, may be a determ nation made in a decision
meno, but cannot be signed until 30 days after the FEIS is available to
bhe publi c.

Transmttal --for docunents beginning Secretarial reviewinplies
transmttal fromthe RA and receipt in HQ on the sane day. |In such
cases, transm ssion of the docunments by electronic mail, fax, or other
hi gh- speed neans i s necessary.

Schedul e--neeting statutory review, approval, and inplenmentation
deadl i nes i s dependent upon the many governnent entities involved in
the process responding in the spirit of cooperation within the tine
descri bed. Should del ays occur, F/ SF has the responsibility for making
t he necessary short-notice decisions regardi ng how best to proceed in
conpliance with the statutory schedule, after consulting with the RA
and GCF, as necessary.
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Ceneral Roles and Responsibilities

Rol e of F/ SF3

The role of F/SF3 varies according to the stage of the process.
It conducts reviews, in parallel with the Region, of advance, draft,
and final FMPs/anmendnments, concentrating on national and approvability
i ssues; coordinates reviews wthin DOC/ NOAA/ NMFS and wi t h WAashi ngt on,
D.C., reviewers (e.g., USCG DOCS, Marine Mammal Comm ssion); and
provi des gui dance to, and works with, the Councils, Regions, and ot her
NVFS and NOAA offices to inprove existing national policies and
procedures for review and inplenentation of FMPs and anendnents. F/ SF3
provi des staff advice to the Regions and F/ SF on the approvability of
FMPs and ot her documents. F/ SF3 reviews, distributes, and recommends
deci sions on regul ati ons and associ ated regul atory docunents (e.g.,
DRIRs, | RFAs, etc.); provides information on nmanagenent actions to NOAA
Ofices of Public Affairs and Congressional Affairs; and coordi nates
the coments of NOAA, DOC, and ot her agencies with the Regions. F/ SF3
mai ntains part of the adm nistrative record system and provides
information to F/SF5 for the sem annual regul atory agenda.

Rol e of F/ SF5

F/ SF5 provides editing, formatting, and processing services for
NVFS regul ations; submts regulations to the OFR for publication;
provides filing and publication data to reviewers; coordinates the
subm ssion of regulatory information for the sem annual regulatory
agenda; and provides adm nistrative services for Councils.

Rol e of NMEFS Regi ons and Centers

RAs have been del egated the authority to approve, disapprove, or
partially approve FMPs and anmendnents with the concurrence of F;, the
authority to approve regul ati ons and associ ated anal yti cal docunents
(e.g., NEPA, RFA) is retained by F and hi gher NOAA/DOC | evel officials,
who nust nmake certain nondel egated, rule-related determ nations. RA
approval normally requires GCRA and Center concurrence of appropriate
| egal and scientific elements. However, if substantive disagreenent on
these matters cannot be resolved, GCRA or the Center may attach a
docunent ed di ssent, rather than create a del ay.

The Regi ons review FMPs/ anmendnents to determ ne consistency with
t he Magnuson- St evens Act and other applicable laws. The Regions are
the principal NMFS contacts with the Councils, and may provi de gui dance
and assistance to the Councils in preparing FMPs, regul ations, or other
docunents. The Regions al so have the responsibility for preparing al
deci si on docunents (e.g., decision nenps, transmttals associated with
regul atory action); for ensuring that the Councils are aware of the
requi renents for the subm ssion package and satisfactory regul atory and
envi ronmental analyses (i.e., RIR | RFA, EA/EIS); and for certifying
that all docunents are adequate before approving any FMP or anendnent.
The Region is responsible for the preparation of any supporting
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statenent for collection of informati on under PRA, but consults with
the appropriate Center as necessary. The Center certifies definitions
of overfishing required under 50 CFR part 600.310. Regions and Centers
mai ntai n part of the rul emaki ng record.

Rol e of GC

The role of GC (GCF, GCEL, and GCRA) is to provide |l egal comrents
to the RA and the Councils; RA approval normally includes cl earance by
GCRA, as noted above. GCF works wth HQ staff during the review
process, reviews, and clears FMPs, anendnents, regul ations, and rel ated
docunents. Although GCF is available for consultation during the
review process and reviews all docunments, it is expected that GCRA wil |
have satisfactorily resolved | egal issues through early consultation
with GCF before Secretarial review begins. GCF nay send comments
directly to GC and AGC/ L&R

O her Applicable Laws

The foll ow ng sections briefly describe the purpose of the
various statutes and E. O s and how they affect the FMP process. The
list provides sone insights into the conplex and sonetines conpeting
goal s and schedul es of the system Mre detailed sections (referenced
bel ow) as to how each specifically affects the FMPs, anmendnents, and
regul ati ons--and what to do about it--appear later in this docunent.

a. APA. Sections 551-553 of the APA establish procedural
requi renents applicable to informal rul emaki ng by Federal
agencies. The purpose is to ensure public access to the Federal
rul emaki ng process, and to give the public notice and an
opportunity to coment before the agency pronul gates a final
rule.

Ef fect on FMP process: The APA requires public comment on
nost actions, but does not specify the length of the comment
period; a 30-day delay in effectiveness date is required for
nost final rules. Exceptions are provided for waiving, for good
cause, the public coment period and/or del ayed effectiveness
period. The Magnuson- Stevens Act provides for a public coment
period for proposed regulations of 15 to 60 days. NWFS policy
is that a 45-day comment period is standard for proposed rules
that woul d i npl ement an FMP/ anendnent and a 30-day comment
period is standard for proposed rules for regul atory anendnents.

b. CZMA. The principal objective of the CZMAis to
encourage and assist states in devel opi ng coastal managenent
prograns, to coordinate state activities, and to safeguard
regi onal and national interests in the coastal zone. Section
307(c) of the CZMA requires that any Federal activity affecting
the land or water uses or natural resources of a state's coastal
zone be consistent with that state's approved coastal managenent
program to the maxi num extent practicable.

Ef fect on FWMP process: Requires a determ nation that an
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FMP/ amendnent or regul ating action has no effect on the | and or
wat er uses or natural resources of the coastal zone, or is
consistent to the maxi num extent practicable with an affected
state's approved coastal nanagenent program The consi stency
determ nation nust be provided to state agencies at |east 90
days prior to final approval of the Federal action, unless NMFS
and the state agency agree to an alternative notification
schedul e (See Appendix 2.a.)

c. EO 12866. This E.O applies to the issuance of new
rules and the review of existing rules. Wile a variety of
regul atory policy considerations are covered, the benefits and
costs of regulatory actions are a prom nent concern. The E. O
requi res that OMB revi ew proposed regul atory prograns that are
considered to be "significant." A significant rule is one that
is likely (1) to have an annual effect on the econony of $100
mllion or nore or adversely affect in a material way the
econony, a sector of the econony, productivity, conpetition,

j obs, the environment, public health or safety, or state, |ocal,
or tribal governnents or communities; (2) to create a serious

i nconsi stency or otherwse interfere wwth an action taken or

pl anned by anot her agency; (3) to materially alter the budgetary
i npact of entitlenents, grants, user fees, or |oan prograns or
the rights and obligations of recipients thereof; and (4) to

rai se novel legal or policy issues arising out of |egal

mandates, the President's priorities, or the principles set
forth in the O der.

Ef fect on FWMP process: Requires that an early
determ nation be nade as to the significance of each regulatory
action, which nust be concurred in by OB, and requires that
each significant regulatory action be reviewed by OVMB. The
Regul atory | npact Revi ew addresses many of the itens in the
regul atory phil osophy and principles in this Oder. (See
Appendi x 2.d.)

d. ESA. The ESA provides for the protection and
conservation of endangered and threatened species of fish,
wildlife, and plants. The programis adm nistered jointly by
DA (terrestrial and freshwater species) and DOC (nost marine
speci es).

Effect on FMP process: NWS (and FW5, if applicable)
shoul d provide a |list of endangered and threatened species,
critical habitat(s), and species proposed for listing to
Councils so that Councils can assess whether fisheries, as they
are managed under FMPs, may affect |isted species or critical
habitat and in sonme cases, species or habitat proposed for
listing or for designation. NMS should assist in assessing the
inpacts (if any) on protected species and critical habitat.

Councils wll include an inpact assessnent in draft FMPs and
amendnents or in the EA/EIS, that may serve as the biologica
assessnment for consultation. |[|f NWVFS determ nes, based on the
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i npact assessnment or other docunentation, that the fishery may
affect listed species or critical habitat, NVFS (or FW5) w ||
determ ne whet her formal consultation under the ESA is
necessary. (See Phase Il, Section 5.7.; Appendix 2.b.)
Measures to mnimze adverse inpacts should be included in FMPs
or anmendnents.

e. MMWPA. The MWPA establishes a noratoriumon the taking
and inporting of marine mammal s and mari ne mammal products, with
certain exceptions. Responsibility is divided between DOC
(whal es, porpoises, seals, and sea lions) and DO (other marine
manmal s) to authorize takings under limted circunstances,

i ncludi ng incidental takings during conmercial fishing.

Ef fect on FWMP process: |If the fishery affects marine
mamral popul ation(s), the potential inpacts nust be anal yzed in
the EA/EIS. Councils may al so be requested to consider actions
to mtigate adverse inpacts. (See Phase Il, Section 5.8.)

f. NEPA. The NEPA requires that the effects of major
Federal activities on the human environnment be assessed.
Federal activities include not only approval of FMPs, but also
issuing permts and |icenses. Activities conducted by private
i ndi vidual s that Federal agencies authorize are de facto Federal
activities. NEPA s basic purpose is to insure that Federal
officials weigh and give appropriate consideration to
envi ronnmental values in policy fornulation, decision making, and
adm nistrative actions, and that the public is provided adequate
opportunity to review and comment on the major Federal actions.
NEPA requires preparation of an EI'S for maj or Federal actions
that significantly affect the quality of the human environnent
and docunents that finding for public consideration and conment
before a decision. An EA is prepared for an action that wl|
not significantly affect the human environnent.

Effect on FMP process: |If a draft EI'S nust be prepared,
the notice of availability of a final EI'S nust be published 30
days before an Agency decision is nade on the FMP/ anendnent; or,
if an EAis prepared, a finding of no significant inpact (FONSI)
must be made at the tinme of the Agency decision. NEPA and
Magnuson- St evens Act requirenents for schedule, format, and
public participation are conpati ble and they enabl e one activity
or docunment to fulfill both obligations. (See Appendix 2.e.--
NAO 216-6, and Phase Il, Section 5.2.)

g. PRA. The PRA requires agencies to consider and mnimze
recor dkeepi ng and reporting burdens when collecting information
fromthe public

Effect on FMP process: |If the FMP/ anendnment requires any
formof information collection, proposed rules nust be
acconpani ed by a request for OVB approval to collect information
(83-1) and such a request nust be cleared by NOAA and DOC before
the proposed rule can be published. Final rules inplenmenting
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information collection requirenents nmust be acconpani ed by one
of the followng: (1) A revised 83-1 and supporting statenent
(if OB filed coments on the information collection at the
proposed rule stage); (2) the insertion of the OVMB control

nunber in the appropriate section of the final rule text and
secondary instructions to add the control nunber to 15 CFR part
902, if appropriate (if provided by OVB during the proposed rule
stage); (3) a conplete 83-1 package, if OWB took neither of the
above discretionary actions during the proposed rule stage; or
(4) if OWB approval is not received, the final rule is published
wi t hout the OVB nunber and, when approval is received, an FR
docunent is published to nake the information collection
effective. (See Appendices 2.c and 2.f, and Phase 11

Section 5.5.)

h. RFA. The RFA requires agencies to consider the economc
i npact of their rul emakings on small entities, including small
busi nesses. For each proposed rule that is subject to the
noti ce- and- comment provisions of the APA or other |aw, an agency
must prepare an initial regulatory flexibility analysis (IRFA),
unl ess the agency can certify that the proposed rule will not
have a significant econom c inpact on a substantial nunber of
smal | entities.

Ef fect on FWMP process: Like E.O 12866, the RFA requires
an anal ysis of costs, benefits, and effective alternatives. RFA
al so requires an agency to mnimze the inpact of its rule on
small entities. It does this through the requirenent to prepare
a Regulatory Flexibility Analysis for rules that wll or may
have a significant econom c inpact on a substantial nunber of
small entities. The IRFA is reviewed by SBA during the conment
period on the proposed rule. If the rule has no significant
effect on a substantial nunber of small entities, AGC L&R nust
so certify to SBA and no IRFA is prepared. (See Appendi x 2.d;
Phase 11, Section 5.4; and Phase IV, Section |IV-2.)

i. EEO 12612. The E. O on federalism which becane
effective on Cctober 26, 1987, establishes nine fundanment al
federalismprinciples to which Executive agencies nust adhere in
formul ati ng and i npl enenting policies having federalism
inplications. The E.O also lists a series of federalism
policymaking criteria to which agencies nust adhere (to the
extent permtted by |l aw) when fornulating and inplenmenting
policies that have federalisminplications. It also directs
agencies to construe narrowmy Federal statutes preenpting state
| aw or authorizing preenption of state |aw by Federal
regulation, and to restrict preenption of state law to the
m ni mum | evel necessary. Proposed policies having sufficient
federalisminplications nmust be acconpani ed by a "Federal i sm
Assessnent” certifying agency conpliance with the requirenents
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of the E O

Ef fect on FWMP process: Because state officials are voting
menbers of Councils, nost FMPs/anmendnents have state support and
their inplenmenting regulations would not contain policies with
federalisminplications sufficient to warrant preparation of a
federalismassessnent. Cenerally, a federalismassessnent is
necessary if a state official opposes an action because of
federali smconcerns. The docunent is prepared by the RA in
consultation wth the Council, and submtted by F to DOC for
certification of conpliance. Any principal state official
opposed to adoption of an FMP/anendnent may file a dissenting
report explaining the nature of the state's objection and its
relation to the policies of the E O

j]. E.O 12630. The E.O on Governnent Actions and
Interference Wth Constitutionally Protected Property Rights,
whi ch becane effective March 18, 1988, requires that each
Federal agency prepare a Takings Inplication Assessnent for any
of its admnistrative, regulatory, and |l egislative policies and
actions that affect, or may affect, the use of any real or
personal property.

Ef fect on FWMP process: Managenent neasures limting
fishing seasons, areas, quotas, fish size limts, and bag limts
do not appear to have any taking inplications and thus no
takings inplication assessnent is required to be prepared. (See
Department of Comrerce GQuidelines for the Evaluation and Ri sk
Avoi dance of Unanti ci pated Taki ngs, May 1990.) There is the
potential for takings if a fishing gear is prohibited, because
fishermen who desire to |leave a fishery m ght be unable to sel
their investnment, or if a fisherman is prohibited by Federal
action fromexercising property rights granted by a state.

Cl earance of a regulatory action nmust include a takings
statenent and, if appropriate, a Takings Inplication Assessnent
prepared by GCRA.

Overview of Responsibilities
Under Certain O her Applicable Laws

Paper wor K Reducti on Act

Phase |

As part of the scoping process, information needs should be
exam ned.

Prelimnary estimtes of burden hours should be nade for the
| nfformation Col |l ecti on Budget.

Phase 1|
Counci| devel ops a draft PRA supporting statenment for any proposed
new or revised recordkeeping/reporting requirenments, wth Regi onal

assi stance, as needed.
Region solicits coments on the draft recordkeeping/reporting
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requi renents from Center and F/ SF5.
Council submts revised recordkeeping/reporting requirements for
i nformal agency review as part of the draft FMP/ anendnent package.

Phase 111

Regi on, F/ SF3, and F/ SF5 review draft recordkeepi ng/reporting
requi renents, including estimtes of burden hours and costs, for
critical/substantive i ssues and adequacy (when the preferred
alternative includes a request for a new coll ection of

i nformation).

Regi on distributes draft recordkeepi ng/reporting requirenents for
review to appropriate field offices; F/SF3 distributes themto HQ
reviewers and appropriate agencies; F/ SF5 determ nes whet her
NCAA/DOC review is warranted and, if so, transmits the draft to
QA1x1 for NOAA/ DOC conments.

F/ SF3 receives, analyzes, transmts coments to the Region, which
prepares a draft issues letter to the Council (includes PRA issues,
if any).

Region wites/sends the final issues letter to the Council.

Counci|l revises recordkeeping/reporting requirenents, per NMFS and
public coments, adopts and submts the 83-1 and supporting
statenent as part of the final FMP/ anendnent package for
Secretarial review Early subm ssion of the request to collect
information is strongly recommended.

Phase |V
Council submts the FMP/ anendnent package to the RA, with the
transmttal date determ ned by the RA
Begi n t he Magnuson- St evens Act Secretarial review period. I|f not
al ready submtted, RA sends the SF83-1 and supporting statenent to
F/ SF5. F/ SF5 distributes the SF83-1 and supporting statenents to
reviewers and appropriate agencies, including F/ SF3.
F/ SF5 prepares the transmttal for F signature; sends SF83-1,
supporting statenent, and proposed rule to OAlx1l (NOAA) for fornal
review, and notifies F/ SF3.
NOAA conpl etes its review and sends the paperwork package to OMO
(DQOO) .
F/ SF5 checks the consistency of any revisions to the SF83-1 and
supporting statenent, and sends the package to OAlx1l
DOC conpletes its review of the SF83-1, sends it to OVMB, and issues
a docket nunber to F/SF3 to publish the proposed rule.
F signs the proposed rule, which is published for a 45-day comrent
period for a rule that would inplenment an FMP/ anendnent .
At the end of the public coment period on the proposed rule, a
deci sion neeting (conference call) may be held to resolve any
approvability issues (including SF83-1), if necessary. Region
nodi fies the SF83-1, if necessary.
If information collection requirenents change per public conment,
the RA includes the revised 83-1 with the decision package, so
noting in the acconpanyi ng deci si on neno.
F/ SF5 notifies F/ SF3 of OVB approval or disapproval of the PRA
request (OVB has 30 days to approve/ di sapprove).
OVB approves and issues a control nunber, disapproves, or provides
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comments on the SF83-1 to DOC. If necessary, the Council, with
Regi on and F/ SF5 assi stance, revises the SF83-1.

If OVB provided coments, DOC conpletes its review of the revised
SF83-1, and sends it to QOVB.

RA approves the FMP/ anendnent; F concurs.

Final rule is filed wwth the OFR If the SF83-1 was approved by
OVB, the final rule will contain the approved information
collection requirements and the OMB control nunber. |f not yet
approved, the information collection neasures wll not be effective
until OVB approval is obtained and the OVMB control nunbers are
published in the FR A currently valid OVB control nunber nust be

di spl ayed on all collections of information. |f disapproved, the
information coll ection neasures nust be wi thdrawn by notification
in the FR

Nati onal Environmental Policy Act

Phase |

Council initiates the scoping process to determ ne the scope and
significance of ecol ogical, economc, and social issues to be
addressed, including consideration of ESA issues.

Counci | hol ds scoping neeting(s) that may be in conjunction with
schedul ed neetings of the Council or its advisory groups.

Counci | decides whether an (S)EI'S or EA should be prepared, if
sufficient information is available to make this determ nation.
If an EISis to be prepared, the Council prepares a notice of
intent, which F/SF3 processes for FR publication.

Counci | begins preparation of the appropriate environnental
docunent in consultation with the RA (including ESA issues).

Phase |1

Council prepares the draft environnental docunent, incorporating
rel evant public comments received during scoping process, which

di scusses the effect of the fishery on the human environnent of the
preferred and ot her reasonable alternatives.

Council submts the D(S)EIS/ EA for informal agency review,

i ncludi ng ESA issues, as part of the draft package.

Phase 111

Regi on, F/ SF3, and GCRA/ GCF revi ew t he NEPA docunent for CEQ and
NAO 216-6 conpli ance.

DEI' S nust be acceptable for filing before full review of the rest
of draft package begi ns.

F/ SF3 prepares transmttal letters for filing (including a letter
to Al Interested Governnental Agencies and Public G oups), obtains
PSP cl earance, and files the DEIS wth EPA

EPA publishes a Notice of Availability of DEIS in the FR 45-day
public comment period begins.

Council distributes the DEIS (wth letter to Al Interested

Gover nment al Agencies and Public Goups) to the public.

| f hearings on the DEIS are held, notice of schedul ed hearings is
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published in the FR, hearings may be in conjunction wth schedul ed
nmeeti ngs of the Council.

Region and F/SF3 review the D(S)EIS or EA for critical and substan-
tive issues; F/ SF advises the Region of NMFS HQ position.

Regi on prepares a draft issues letter to the Council (includes ESA
i ssues).

Region wites/sends the final issues letter to the Council.

Counci | prepares the NEPA docunent to reflect FMP/anendnent changes
and NVFS and public comments.

Counci|l adopts the (S)EIS) or EA and submits it to the RA for
review under NEPA. |If it is changed substantially, a (S)EI S may
need to be placed available for public cooment as a D(S)EIS for a
45- day comment peri od.

Phase |1V

Council submts the FMP/ anendnent package to RA, transmtta

date determ ned by RA

Begi n Magnuson- St evens Act Secretarial review period.

If an EA is included, the Region and F/SF3 distribute the EA to

reviewers and appropriate agencies, including PSP.

If there is an (S)EIS, the final (S)EIS nust be filed with EPA

to ensure that the Notice of the F(S)EIS is published in the
FR 30 days prior to the decision on the action. Consultation by the

RA, F/ SF, and GCF/ GCRA nmust occur prior to this date to
determ ne the adequacy of the final (S)ElS.

F/ SF3 prepares the necessary transmttal letters for filing and

di stribution, obtains NOAA clearance, and files the (S)EIS with

EPA. Council/Region nmake the F(S)EIS and PSP | etter avail abl e.

After the end of the public comment period on the FMP/ anendnent, a

deci sion neeting (conference call) is held, if necessary, to

resol ve any approvability issues, including NEPA. Region considers

NMFS comrents on the EA.  RA begins preparation of the draft

deci sion nmeno, including the prelimnary determ nation of NEPA

conpl i ance.

| f Region and HQ di sagreenents on NEPA conpliance are unresol ved,

F/ SF3 and/or GCF may wite a dissent neno; F/SF confers with the RA

and F/SF3 to resolve any remaining differences.

RA verifies and makes the prelimnary determ nation of NEPA

conpliance, when applicable, and nmakes a recommendation in the

deci si on neno acconpanying the final action package.

RA approves/ di sapproves/ partially approves the FMP/ amendnent and

transmts it to F.

F signs the FONSI, when applicable, and transmts it to PSP for

cl earance. \Wen PSP approves and returns the FONSI, F/ SF3 provides

it tothe RA or returns it to the applicable Council, for

distribution to the public, upon request.

E.O 12866, E.O 12612, E.O 12630, and RFA

Phase |

As part of the scoping process, regulatory analysis requirenents
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are exam ned and prelimnary estimtes may be nade of costs and
benefits.

Phase |1

Council develops a draft RIR, and an IRFA if the preferred
alternative is likely to have a significant econom c inpact on a
substantial nunber of small entities.

Council submts the DRIR/I RFA for informal agency review as part of
the draft FMP/ anendnent package.

Phase 111

Regi on, F/ SF3, and GCRA/ GCF review the DRIR/ I RFA for critical and
substantive i ssues and adequacy.

Region distributes the DRIR'I RFA for review to appropriate field
offices; F/SF3 distributes to HQ reviewers and appropri ate

agenci es.

F/ SF3 receives, analyzes, and transmts coments to the Region,

whi ch prepares a draft issues letter to Council (includes DRI R | RFA
i ssues).

F/ SF advi ses the Regi on of NVFS HQ position.

Region wites/sends the final issues letter to the Council.

Council revises the DRIR/ I RFA, as appropriate and adopts and
submts it for formal Secretarial review as part of the final

FMP/ anmendnent package.

An E. O 12866 listing docunent, stating the initial determ nation
of significance under the E. O, nust be drafted by the Region and
forwarded to GCF (copied to F/SF3) for review and forwarding to DOC
for consideration by ORA

Phase 1V
Council submts the FMP/ anendnent package to the RA, with the
transmttal date determ ned by the RA
Begi n Magnuson- St evens Act Secretarial review period.
Region and F/ SF3 distribute to reviewers and appropri ate agenci es:
the DRIR/ I RFA, including sending the IRFA to SBA by F/SF, if
regul ations would or may have a significant econom c inpact on a
substantial nunber of small entities; draft federalism assessnent,
if there are significant federalisminplications; and consi deration
of takings inplications, if applicable.
F transmts the "no significant inpact" certification nmeno to
AGC/ L&R (DOC to SBA), if applicable.
RA recei ves and consi ders NVFS/ NOAA/ DOC/ SBA conments on the
DRIR/IRFA (if not certified significant under RFA).
End Magnuson- St evens Act public comrent period on the
FMP/ amendnent ; deci sion neeting (conference call), if necessary, is
hel d to resol ve any approvability issues (including DRI R |IRFA).
Regi on/ Counci | begins preparation of the FRFA
RA certifies adequacy of the RI R FRFA and nakes determ nations
reflected in the determ nations section of the decision neno
acconpanying the final action package. RA transmts the federalism
assessnment and Takings Inplication Assessnent, if applicable.
F/ SF confers with RA, GCF, and F/SF3, if necessary, to resolve
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di fferences.

RA approves/ di sapproves/ partially approves the FMP/ amendnent and
transmts it to F for concurrence.

For nonsignificant actions, AGC L&R sends a certification to SBA,
if it was not previously sent. For a significant action, F/ SF
sends the FRFA to SBA, if not previously sent.

Endanger ed Speci es Act

Phase |

As part of the scoping process, consider and nake a prelimnary
assessnment of possible effects on endangered and threatened species
and critical habitat. It is recormmended that this include species
and habitat proposed for |isting and designation, although this is
required only where the action is likely to jeopardi ze species or
adversely nodify proposed critical habitat.

Phase |1

In the appropriate NEPA docunent, preferably, or in a separate
docunent, include an anal ysis of possible effects on endangered and
t hreat ened species and critical habitat. For preferred and ot her
alternatives, conclude whether or not the alternative would be
likely to adversely affect such species or habitat. If no
endangered or threatened species or critical habitat may be

af fected, docunent this in the EA/ El S

Phase 111

Regi on, F/ SF3, GCRA/ GCF, and F/ PR review docunents for ESA issues.
| f endangered or threatened species or critical habitat nay be
affected, NMFS will determ ne whether a formal consultation is
necessary, and if so, will initiate consultation and, as
appropriate, request formal consultation with FW5,

I f formal consultations are not required, the RAw Il provide for
the record an informal consultation concurrence letter.

If formal consultations are required, the RAwIIl initiate
consultation wth NMFS and request formal consultation with FW5, if
appropri ate.

Counci | adopts FMP/ anendnment docunenting ESA determ nations and

i ncorporating neasures identified in the biological opinion and

i ncidental take statenent.

Phase |1V

Council submts the FMP/anendnent to the RA; the transmttal date
is determ ned by RA

Begi n Magnuson- St evens Act Secretarial review period.

Regi on and F/ SF3 di stribute docunents (including ESA
consultations), to reviewers and appropriate agencies (e.g., F/ PR
Mari ne Mamral Commi ssion).
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Publ i c coment period begins on the FMP/ anendnent and proposed
rule.

Deci sion neeting (conference call) is held, if necessary, to
resol ve any approvability issues, including ESA

RA approves/ di sapproves/ partially approves the FMP/ amendnent and
transmts to F for concurrence.

F concurs in RA s decision on the FMP/ anendnent .

B. PHASE |: PLANNI NG
Backgr ound

Thi s phase conprises the actions required prior to the preparation
of an FMP or anendnment. It involves (1) prelimnary identification of
the fishery managenent unit (FMJ), (2) conduct of the scoping process,
(3) determ nation of which NEPA docunent will be prepared, and (4)
initiation of actions having schedul es i ndependent of those established
under the Magnuson-Stevens Act. Although required by different
i ndi vi dual statutory or adm nistrative nmandates, each of these actions
is closely interconnected, sharing the comon purpose of gaining
agreenent on objectives and an early overvi ew and under standi ng of what
is involved in achieving them Integrating the several identified
required actions as fully as possible is desirable, and is the nost
efficient approach to acconplishing the steps in this phase.

| dentifying an FMJ

Section 302(h) of the Magnuson-Stevens Act provides that a Counci
is not required to prepare an FWMP for every fishery-- only for "each
fishery under its authority that requires conservation and nanagenent."
| dentification of an FMJ may be assisted by reference to the guidelines
for national standard 3 (50 CFR 600.320), which provide a definition of
managenent unit, its relationship to the managenent objectives of the
FMP, and sone perspectives around which an FMJ may be organi zed. 1In
addi tion, national standard 7 requires that managenent neasures, where
practicable, mnimze costs and avoi d unnecessary duplication. GC has
interpreted national standard 7 to apply to the whole FMP, as well as
to individual nanagenent neasures; thus the national standard 7
gui deli nes (50 CFR 600. 340) suggesting criteria for determ ning whet her
a fishery needs nmanagenent also relate to defining the FMJ.

Scopi ng

Scopi ng, under NEPA, is "an early and open process for determ ning
the scope of issues to be addressed and for identifying the significant
i ssues related to a proposed action”

(40 CFR 1501.7). NEPA scoping is simlar to early public notice

requi renents of the Magnuson-Stevens Act. The information resulting
fromscoping may be used in determning the need for an EIS, but is
nost often used after an initial decision is made to prepare an ElS.
As part of the scoping process, regulatory analysis and information
collection requirenents are exam ned, and prelimnary estinates nay be
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made of the costs and benefits of regulations. Consideration of
potential inpacts relating to the ESA, CZMA, and MWA and soci al

i npacts of the FWMP al so begin. ESA considerations should be addressed
to the extent that potential significant inpacts, which trigger an ElS,
can be identified. (See Overview, Phase IV, and Appendices 2.a., 2.b.
and 2.9g.) Scoping and public involvenent nmay be satisfied by many
mechani snms, 1 ncluding planni ng neetings, public hearings, and
solicitations for coments on di scussion papers and other versions of
deci si on and background docunents. Scoping should begin wwth FR
publication of a notice of intent (NO) to prepare an EI'S, whether or
not the final decision to prepare an EI'S has been nade; notice of
intent neans "intent," and not "obligation." (HQ w Il publish the NO
and its retraction, if a decision is made not to prepare an EIS.)
Scoping should informinterested parties of the proposed action and
alternatives and serve as a way to receive early public reaction and
solicit additional information and alternatives. Witten and verbal
coments nust be accepted after publication of the NO and be
considered in the environnental analysis process. Further guidance on
scoping is given in NAO 216-6 (Appendix 2.e.).

Det er m ni ng whi ch NEPA docunent will be prepared and the scope of the
NEPA anal ysi s

A Council may determ ne that a proposed FMP/ anendnment will have
significant inpacts on the human environnment, and may proceed directly
with preparation of the EIS required by NEPA
Significant inpacts may be beneficial or adverse. Alternatively, the
Council (or RA) may prepare an EA as a neans of determ ni ng whet her
significant issues/environnmental inpacts are likely to result froma
proposed action. |If the action is determ ned by F not to be
significant, the EA and resulting FONSI would be the final
envi ronment al docunments required by NEPA. NAO 216-6 provides specific
gui dance for nmaking this determ nation for FMPs and anmendnents (the
Responsi bl e Program Manager, who has primary responsibility to ensure
preparation of environnmental docunments, is F). An EIS or SEIS nust be
prepared if the proposed action may be reasonably expected to (1)

j eopardi ze the productive capability of the target resource species or
any related stocks that may be affected by the action, (2) allow
substantial damage to the ocean and coastal habitats, (3) have a
substanti al adverse inpact on public health or safety, (4) affect an
endangered or threatened species or a marine manmal popul ation
adversely, or (5) result in cunmulative effects that could have a
substanti al adverse effect on the target resource species or any

rel ated stocks that nmay be affected by the action.

The scope of NEPA anal ysis should include the broad i npacts of the

fishery as a whole, as nanaged under the proposed action. Have the

i npacts of the fishery on the human environnment been previously

anal yzed? |If not, can the EI'S be supplenented, or is a new EI S needed?
(Note: If there is no new information on the physical environnent from
that discussed in a previous EIS, it is not necessary to repeat the
information already presented in the earlier EI'S, however, any indirect
econom ¢ and social effects of the proposed action nust be consi dered.)
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NAO 216-6 provides for a third type of NEPA determ nation, called a
categorical exclusion (CE), for use under Iimted circunstances. A CE
is used for a category of actions that experience has indicated do not
have individual or cunulative significant effects. No new FVP may
receive a CE. Anendnents to an FMP that are within the scope of
alternatives addressed in a previous EA or EIS do not require
preparation of an additional environnmental docunent, if the analysis in
the initial docunent is determned to be valid and conplete. |If a CE
is determned to be appropriate, a nmenorandum should be prepared for
the files with a copy to NOAA and F/ SF3. Exanples of the use of a CE
are (1) an extension of the effective tine of an FMP when the extension
woul d not change the consequences addressed at the tinme of its original
i npl enentation, and (2) mnor technical additions or changes to
exi sting FMPs.

Initiating necessary corollary actions

In order to fulfill the Magnuson-Stevens Act requirenents within
t he conpressed review schedule, it is necessary to initiate or consider
sone of the provisions of the CZMA, ESA, PRA, MWA, and E. O 12866 at
the first possible opportunity, usually at the scoping neeting.
Failure to integrate and conpl ete the various analyses early in the
process could result in actions being returned to a Council for nore
conpr ehensi ve anal yses. (More information about these requirenents may
be found in Appendices 2.a., 2.b., and 2.f., and Section 5.0.)

Federal agencies are required under section 102(2)(D) of NEPA to
cooperate with state agencies, which have state-wde jurisdiction, to
reduce duplication and avoid delays that may occur due to conflicting
Federal and state requirenents. Many states have adopted environnental
regul ations, usually requiring public hearings and comrent peri ods
simlar to Federal requirenents. Exanples of cooperative activities
are joint planning, joint environmental research, joint public
heari ngs, and joint environnental assessnents.

Event Schedul e

-1. Council identifies a fishery that requires conservation and
managenent or needs a change in existing managenent.

| - 2. Counci| conducts scoping, which is a process to determ ne the
scope of the issues to be addressed. The Council prepares a NO to
prepare a draft EIS or (S)EIS and transmts the NO to F/ SF3 for
publication in the FR  Scoping neeting(s) may be held in conjunction
with a regularly schedul ed Council neeting(s), provided the public has
been given adequate notice in accordance with CEQ s NEPA regul ati ons
and NAO 216-6. Council determ nes whet her managenent or managenent
changes are warranted, and prelimnarily identifies the FMJ
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|-3. Council works with the Region on issues (e.g., possible effect on
ESA, MWPA, PRA, CZMA, cooperation with state agencies), identifies
probl ens, and attenpts to resolve differences, if any. A prelimnary
determ nati on under the ESA is necessary.

|-4. Council determ nes the appropriate environnental docunent.
a. |If the Council decides that the FMP/anendnent could be a
maj or Federal action, which wll significantly affect the human
environment, it initiates preparation of a report on the need for
the action, alternatives, the affected environnent, environnental
consequences of the proposed action, and other reasonabl e
alternatives

b. If the Council decides that an EIS is not required, it prepares
a draft EA or other necessary environnental docunents. |If
sufficient evidence is obtained during preparation of the EA that
the proposed action wll have a significant environnental effect,
an EIS or (S)EIS is required.

PHASE 1 1: PREPARATI ON OF DRAFT DOCUMENTS
Backgr ound

Thi s phase involves the preparation of the draft FMP or anendnent,
the draft NEPA docunents (including appropriate ESA analysis), DRI R
| RFA (if needed), estimate of burden hours for reporting requirenents,
and draft proposed regulations. The responsibility for preparation of
t hese docunents, except for ESA consultations and bi ol ogi cal opinions,
lies primarily with the Councils, with assistance from NVFS, as
request ed and avail abl e.

The anount of time taken by Councils to prepare the docunents is
di scretionary, but once submtted for public and informal agency review
(Phase I'11) and formal Secretarial review (Phase V), fixed schedul es
cone into play (as dictated by other applicable |aws, hearing and
public comment schedul es, and the
Magnuson- St evens Act requirenments). No event schedule for Phase Il is
provi ded; the timng and procedures for this phase are individual to
the Councils and the fisheries under consideration. Cl ose cooperation
bet ween the Councils and NMFS during Phases Il and Il is essential to
reduce the risk of disapproval or partial approval during Phase IV.

A central theme common to E. O 12866, RFA, PRA, and NEPA is the
requi renent to analyze the direct and indirect effects of regul ations,
to denonstrate that regulations will result in net benefits to society,
and to explain that a chosen regul atory measure is superior to other
alternatives. Likew se, a foundation for FMP decision nmaking is an
anal ysis of the alternative fishery nmanagenment neasures that have been
proposed to neet the FMP objectives. The FMP is expected to set forth
and anal yze the short- and long-termeffects of the preferred actions
upon the total relevant human environnent--political, ecol ogical,
econom c, and social. In addition, since fishery managenent i ncl udes
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consideration of all aspects of the productivity of a fishery--the
productivity of stocks, as well as control of the harvest--Councils
shoul d exam ne and address relevant habitat requirenents to determ ne
the best course of action and nmake appropriate recommendations. A
Council's choice of a particular OY should be based on an anal ysis of
t hese consi derations, and nust be carefully defined and docunent ed.

It follows that checklists, such as those for the contents of FMPs
and any acconpanyi ng docunents under other applicable | aws, are
necessary and useful as organizers of information and as rem nders of
the universe that nust be considered--but checklists are only the
begi nning. The information called for is being gathered as the basis
for examning the effects of the various alternative nmanagenent
measures and determning the preferred actions that are consistent with
t he national standards of the Magnuson- Stevens Act.

Det ai | ed gui dance for the preparation phase may be found as
fol | ows:

0 Magnuson- Stevens Act Provisions--50 CFR part 600.

o0 PRA (including determ nation of need for OVB approval of
state-col |l ected data)--Appendix 2.f.

0 RR-E O 12866-- Appendix 2.c.; RFA--Appendix 2.d.
0 NEPA--NAO 216-6-- Appendi x 2. e.

0 ESA--Interagency Cooperation--Endangered Species Act,
50 CFR part 402, Appendix 2.b.

o CZMA consi stency--Appendi x 2. a.

o0 NMFS Habitat Conservation Policy and general guidance for its
i npl enent ati on- - Appendi x 1.

o Franmewor k measures--Phase V.
o Guidance for Social Inpact Assessnent--Appendi x 2.g.

o0 Cuidance for drafting regul ations and notices--OFR Docunent
Drafting Handbook (January 1997 Revi sion).

0 Preparation of Federal Register Docunents--F/ SF5
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Format of Fishery Managenent Pl ans

The Magnuson- St evens Act requires that FMPs be consistent with the
nati onal standards and ot her applicable | aws, several of which require
anal ysis of alternatives. The contents of an FMP may be arranged in
either of two broad forns. The first considers only the managenent
system sel ected by a Council for the fishery in the body of the FMP and
provi des the anal yses that justify that selection (EISs, RIRs, etc.) in
separate or attached docunentation. The second formintegrates the
anal yses into the FMP.

While either route is acceptable, the second approach nay prove
preferable for several reasons. Good managenent and the specific
demands of NEPA, RFA, and E.O 12866 all require a conparison of the
alternatives considered to justify that the course taken by a Counci
was rationally based, and a series of parallel analyses is clearly
duplicative. An integrated format can provide all pertinent
i nformati on and anal yses to the Council prior to its identification of
a preferred course of action and reduces the duplication of
information. Also, it can bring together in one relatively short part
of the FMP the whole basis for a Council's action. In a few pages, the
public can find problens and objectives identified, alternatives
identified and descri bed, advantages and di sadvant ages of each
al ternati ve managenent regi ne di scussed, and the logic of the Council's
choi ce anong the alternatives presented. Those who wi sh to exam ne
further or question the validity of the conclusions may then turn to
the supporting technical analysis in a separate section of the FM.

The checklist set forth bel ow can, by appropriate rearrangenent,
be used in either approaches described below. The list includes the
anal yses required under other applicable laws--to facilitate
identifying the common and distinctive elenents of each--and is
i ntended as an overview of all the elenents required by |aw or common
sense practice for a |logical, understandable, and |egally defensible
FMP. The Council has flexibility in deciding which format best suits
its purpose; there are no format requirenents--location of the
material is discretionary.

The foll ow ng points may be hel pful:

o Each docunent type (FMP, RIR, I RFA, EIS or EA, etc.) wll be
revi ewed by NMFS/ NOAA for conpliance with appropriate content
requi renents. The format used should identify where these requirenents
are net, since not all reviewers will necessarily exam ne the sane
docunents (see the Qperational QGuidelines Overview Checklist of
responsibilities under other applicable | aws--Section C(5.0). The
various analysis sections of the draft and final package should be
clearly identified through a detailed table of contents, cross
referencing, and/or by physical or visual separation. Repetition of
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mat eri al shoul d be avoi ded whenever possible.

o0 NAO 216-6 provides guidance on the relationship between the FM
and the EI'S, including format issues. Any consolidated FMP and EI S
must be filed with EPA and distributed by the Council according to its
reviewers list as for a separate EI'S. EPA requires that identified
source or supplenental docunents supporting the EI'S (but not references
listed in the bibliography) be filed and nade avail able to the public
with the EIS. NAO 216-6 requires that environnental docunents
acconpany ot her deci sion docunents in the NMFS deci sion process.

o0 The FMP docunents should be structured to be readabl e, useful,
and informative to reviewers and the affected public. For exanple, the
i ntroductory summary coul d be sel f-contained enough to be separabl e and
useful for other purposes--such as background handouts to the nedia or
segnents of the interested public who mght find the conplete FMP nore
than i s needed.

o The format chosen should illustrate what conclusions and
recommendati ons are based upon, and how they are related to supporting
techni cal analyses. It mght be effective, as suggested above, to

present a conprehensive summary of the objectives, problens to be

sol ved, inpacts of alternative managenent solutions, and justification
for measures proposed. Depending on the scope of the individual
fishery problens being addressed, nuch of the required data and
descriptive material upon which any anal yses or concl usions are based
could be presented in full in the supporting material at the end of the
FMP, but abstracted for the main body. Criteria for placenent could

i ncl ude such questions as whether the information has significant

i npact on the managenent reginme or is nore contextual in nature.

o For the above reasons, sone subject headings in the Table of
Contents appear nore than once to allow for maximumflexibility in
organi zing an FMP. Section 4.0, Supporting Material, is designed to
list the | egal supporting docunentation (along with any separate source
material.) Councils may wish to place this material either in ful
within the FMP, or in an appendi x fromwhich the information may be
abstracted or cross-referenced in the FMP. Likew se, the ful
ecol ogi cal, econom c, and social analyses are listed separately,
al t hough their conclusions, rationale, and net benefits sunmaries are
listed in an appropriate order within the core FM.
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Contents of Fishery Managenent Pl ans

This section offers, as the agency view of an orderly process, a
basic reference checklist--one that does not prescribe, in and of
itself, legal or regulatory requirenments, except as provided for in the
Magnuson- St evens Act and other applicable laws. It includes, as an aid
to maki ng deci sions, descriptions of the essential elenents to be
considered in preparing any FMP or anendment.

Rel evant | egal and policy docunents are referenced and appended.

Sections 303(a) and (b) of the Magnuson-Stevens Act are presented
in checklist formbelow as a Foreword, with relevant |legal citations
and annotations. The Foreword section is for use as a | egal reference
only; it presents the | anguage of primary authorization for the
gui dance i n Phase 11

0.0 Forewrd.0.0 Foreword.
0.1 Required provisions (section 303(a) of the Magnuson-Stevens

Act). 0.1 Required provisions (section 303(a) of the Magnuson-Stevens
Act) .

0.1.1 Conservation and nmanagenent neasures, applicable to
U S. and foreign vessels that are necessary and appropriate to prevent
overfishing and rebuild overfished stocks, and to protect, restore, and
pronote the long-termhealth and stability of the fishery, consistent
with the national standards, other provisions of the Magnuson- Stevens
Act, regulations inplenenting recommendations by international
organi zations in which the United States participates (including, but
not limted to, closed areas, quotas, and size limts), and any other
appl i cabl e | aws.

0.1.2 Description of the fishery, including, but not limted
to, the nunber of vessels, type and quantity of fishing gear used,
species of fish and their |ocation.

0.1.3 Costs likely to be incurred in managenent of the

fishery.
0.1.4 Actual and potential revenues fromthe fishery.
0.1.5 Any recreational interest in the fishery.
0.1.6 Nature and extent of foreign fishing.
0.1.7 Indian treaty fishing rights, if any.
0.1.8 Assessnent and specification of the present and
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probabl e future condition of the fishery.

0.1.9 Assessnent and specification of the MSY fromthe
fishery.

0.1.10 Assessnent and specification of the OY fromthe
fishery.

0.1.11 Summary of information used in maki ng OY and MSY
specifications, including the social, econom c, and ecol ogi cal
consi derations used for these assessnents and specifications.

0.1.12 Assessnent and specification of the annual capacity
and estimated extent to which U S. fishing vessels will harvest the OY.

0.1.13 Assessnent and specification of the portion of OY
that U.S. vessels will not harvest annually, and that can be nade
avai l abl e for foreign fishing.

0.1.14 Assessnent and specification of the capacity and
extent to which U S. processors will annually process that portion of
OY harvested by U S. vessels.

0.1.15 Specification of pertinent data to be collected by or
submtted to the Secretary, with respect to commercial, recreational,
and charter fishing in the fishery, including, but not limted to, type
and quantity of fishing gear used, catch by species (nunber and
wei ght), areas and tine of fishing, nunber of hauls, estinmated
processing capacity of U S. processors, and actual processing capacity
used by U. S. processors.

0.1.16 Consideration and provisions for tenporary
adjustnents, after consultation with the USCG and persons utilizing the
fishery, regarding access to the fishery for vessels otherw se
prevented from harvesting, because of weather or other ocean conditions
affecting the safe conduct of the fishery, except that the adjustnment
shal | not adversely affect conservation efforts in other fisheries or
di scrimnate anong participants in the affected fishery.

0.1.17 Discription and identification of essential fish
habitat for the fishery based upon the guidelines established under
section 305(b)(1)(A) of the Magnuson-Stevens Act. The FMP nust
mnimze, to the extent practicable, adverse effects on such habitat
caused by fishing and identify other actions to encourage the
conservation and enhancenent of the fishery.

0.1.18 Assessnent and specification of the nature and extent
of scientific data needed for effective inplenentation of the FM.
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0.1.19 A fishery inpact statenent that assesses, specifies,
and describes the likely effects, if any, of the conservation and
managenent neasures on (A) participants in the fisheries and fishing
communities affected by the FMP; and (B) participants in the fisheries
conducted in adjacent areas under the authority of another Council,
after consultation with such Council and representatives of those
partici pants.

0.1.20 Objective and neasurable criteria for identifying
when the fishery to which the FMP applies is overfished (with an
anal ysis of howthe criteria were determ ned and the relationship of
the criteria to the reproductive potential of stocks of fish in that
fishery). In the case of a fishery that has been determ ned to be
approaching an overfished condition or is overfished, the FMP nust
contain conservation and managenent neasures to prevent overfishing or
end overfishing and rebuild the fishery.

0.1.21 Standardi zed reporting nethodol ogy to assess the
anount and type of bycatch occurring in the fishery, including
conservation and managenent neasures that, to the extent practicable
and in the followng priority, (A mnimze bycatch and (B) mnim ze
the nortality of bycatch that cannot be avoi ded.

0.1.22 Assessnent of the type and anount of fish caught and
rel eased alive during recreational fishing under catch and rel ease
fishery managenment progranms and the nortality of such fish. [Include
conservati on and managenent neasures that, to the extent practicabl e,
mnimze nortality and ensure the extended survival of such fish

0.1.23 A description of the commercial, recreational, and
charter fishing sectors that participate in the fishery and, to the
extent practicable, quantify trends in |andings of the managed fishery
resource by the commercial, recreational, and charter fishing sectors.

0.1.24 To the extent that rebuilding plans or other
conservati on and managenent neasures that reduce the overall harvest in
a fishery are necessary, allocate any harvest restrictions or recovery
benefits fairly and equitably anong the commercial, recreational, and
charter fishing sectors in the fishery.

0.2 Discretionary provisions (section 303(b) of the Magnuson-
Stevens Act).0.2 Discretionary provisions (section 303(b) of the
Magnuson- St evens Act).

0.2.1 An FMP may require a permt to be obtained from and
fees to be paid to, the Secretary with respect to: Any fishing vessel
of the United States fishing, or wwshing to fish, in the EEZ [or
speci al areas], or for anadronobus species or continental shelf fishery
resources beyond such zone [or areas]; the operator of any such vessel;

May 1, 1997 A-31



or any U S. fish processor who first receives fish that are subject to
t he FMP.

The "processor who first receives fish" nmeans the first person who
receives or intends to receive fish subject to the FMP for processing
on a vessel or on land. The amobunt of fees charged donestic fishernen
is to be established by NMFS. NWMFS nmay enter into a cooperative
agreenent with the states concerned under which the states adm nister
the permt system and the agreenent may provide that all or part of
the fees collected under the systemw || accrue to the states. The

| evel of fees charged nust not exceed the adm nistrative costs incurred
in issuing the permts and are cal cul ated according to Chapter 9 (Apri
23, 1990) of the NOAA Fi nance Handbook (NAO 203-102). (See section
304(d) of the Magnuson-Stevens Act, which sets forth provisions
governi ng establishnent of fees.).

0.2.2 An FMP may designate zones where, and periods when,
fishing shall be limted, or shall not be permtted, or shall be
permtted only by specified types of fishing vessels or with specified
types and quantities of fishing gear.

0.2.3 An FMP may establish specified [imtations that are
necessary and appropriate for the conservati on and managenent of the
fishery, on the (A) catch of fish (based on area, species, size,
nunber, weight, sex, incidental catch, total biomass, or other
factors); (B) sale of fish caught during commercial, recreational, or
charter fishing, consistent with any applicable Federal and state
safety and quality requirenents; and (C) transshi pnent or
transportation of fish or fish products under permts issued pursuant
to section 204 of the Magnuson- Stevens Act.

0.2.4 An FMP may prohibit, limt, condition, or require the
use of specified types and quantities of fishing gear, fishing vessels,
or equi pnent for such vessels, including devices that may be required
to facilitate enforcenent of the provisions of the Magnuson- Stevens
Act .

0.2.5 An FMP may incorporate (consistent with the national
standards, other provisions of the Magnuson- Stevens Act, and any ot her
applicable laws) the relevant fishery conservation and nanagenent
measures of the coastal states (or |ocal governnent or other entity)
nearest to the fishery.

0.2.6 An FMP may establish a systemfor limting access to
the fishery in order to achieve OY, if, in devel oping such a system
the Council and the Secretary take into account:

(A) Present participation in the fishery;
(B) Historical fishing practices in, and dependence
on, the fishery;
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(C© Economcs of the fishery;

(D) Capability of fishing vessels used in the fishery
to engage in other fisheries or other pursuits;

(E) Cultural and social framework relevant to the
fishery and any affected fishing comunities; and

(F) Any other relevant considerations, such as

exi sting state conservati on and managenent

nmeasur es.

Any systemof |imted access nust be for the purpose of conservation
and managenent, and econom c allocation may not be its sol e purpose.
(See 50 CFR 600.325(c)(3), national standard 4--

Al | ocations, and " 600.330(c), national standard 5--Efficiency, which
set forth guidelines on the establishnment of |imted access systens.).

0.2.7 An FMP may require fish processors who first receive
fish that are subject to the FMP to submt data (other than econom c
data) that are necessary for conservation and nanagenent.

"Econom ¢ data" neans financial information representing costs and
returns to the processing firm

0.2.8 An FMP may require that one or nore observers be
carried on board a U S. vessel engaged in fishing for species that are
subject to the FMP, for the purpose of collecting data necessary for
t he conservation and managenent of the fishery; except that such a
vessel shall not be required to carry an observer on board if the
facilities of the vessel for quartering an observer, or for carrying
out observer functions, are so inadequate or unsafe that the health or
safety of the observer or the safe operation of the vessel would be
| eopar di zed.

An FMP mandating observers nust justify the requirenent and identify
expected costs and benefits. A Council that requires observers may
prepare, in consultation with NVFS, an Qbserver Plan that specifies the
basis for determ ning the adequacy and safety of vessel facilities,

whet her the safe operation of a vessel would be jeopardi zed, and
qualifications of an observer.

0.2.9 An FMP may assess and specify the effect that its
conservati on and managenent neasures will have on the stocks of
natural ly spawni ng anadronous fish in the region

0.2.10 An FWP may include, consistent with other provisions
of the Magnuson-Stevens Act, conservation and nmanagenent neasures that
provi de harvest incentives for participants within each gear group to
enpl oy fishing practices that result in |ower |levels of bycatch or in
| oner levels of the nortality of bycatch
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0.2.11 An FWP may reserve a portion of the allowable
bi ol ogi cal catch of the fishery for use in scientific research

0.2.12 An FWMP may prescribe such other neasures,
requi renents, or conditions and restrictions as are determned to be
necessary and appropriate for the conservati on and managenent of the
fishery.

1.0 Introductory material.1.0 Introductory material.

1.1 Cover sheet.1.1 Cover sheet. Provide a cover sheet for the
pur pose of ready identification of the FMP, the subject fishery, its
geographic | ocation, the responsible Council (s), and date of Council (s)
approval. Add other appropriate information such as whether the FMP is
jointly prepared, conbined with an EIS or RIR or | RFA, whether the
version is draft or final, date of the docunment, etc.

1.2 Summary.1.2 Summary. G ve a concise sunmary covering the
essence of the followi ng: Problens addressed; nmanagenent objectives;
areas of controversy; nmanagenent unit; managenent institutions and
their jurisdictions; managenent neasures; alternatives; description of
ecol ogi cal, econom c, and social inpacts; feasibility for
i npl enent ation; specifications--range of MY, OY, DAH, TALFF, DAP, and
JVP, and whatever other matters are judged relevant to the objectives
and their effects.

1.3 Table of contents.1.3 Table of contents. List all najor
headi ngs and subtopi cs, cross-indexing where necessary. Indicate
sections in which specific requirenents of NEPA, E O 12866, and RFA
are net, if the docunent is integrated with anal yses under these or
ot her applicabl e | aws.

1.4 Introduction.1.4 Introduction. Briefly describe the
managenent unit and its basis (see guidelines for national standard 3,
50 CFR 600.320(d)), and the overall management objectives. Briefly
describe the jurisdictional context, including, if relevant, reference
to the history of managenent. Describe, in general termnms, the source
and quality of scientific information used. |Include a list of
preparers, as appropriate.

2.0 Fishery managenent program 2.0 Fi shery nmanagenent program

2.1 Problens for resolution.2.1 Problens for resolution.
Descri be and substantiate the nature of the problens that require
resol ution through managenent, for exanple: Problens in the habitat,
harvest, or
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productivity of the resource; overfishing and rebuilding of the
resource; conflicts anong user groups; or regulatory failures, such as
conpliance, safety, or enforcenent weaknesses. |Information needed
includes a brief history of the problem its extent in relation to

ot hers, constraints agai nst past solutions, and damages or costs
incurred by the group affected. An estimate of the dollar magnitude of
the problemis necessary.

2.2 Managenent objectives.2.2 Mnagenent objectives. Specify
the objectives to be attained. The objectives should relate to the
probl ens identified and shoul d provide a basis through which the
various alternatives can be conpared to determne their effectiveness.
(See 50 CFR 600. 305(b), national standard guidelines, CGeneral.)

2.3 Managenent unit.2.3 Mnagenent unit. Describe the
managenent unit. The choice of a nmanagenent unit depends on the focus
of the FMP' s objectives, and may be organi zed around geogr aphi c,
econom c, technical, social, or ecological perspectives. (See 50 CFR
600. 320(d), national standard guidelines for standard 3.)

2.4 Habitat preservation, protection, and restoration.2.4
Habi t at preservation, protection, and restoration. An FMP may i ncl ude
measures designed to control harnful fishing practices to protect
specific fish habitat using the best readily available information. An
FMP may describe and identify essential fish habitat, adverse inpacts
on that habitat, and actions to ensure the conservati on and enhancenent
of that habitat. An FMP nay al so address and comment on activities of
any Federal or state agency that may affect essential fishery habitat.
Explicit actions may be recommended to preserve, enhance, protect, and
restore habitat identified as necessary to support the normal life
functions of the stock(s) and their food base. Appropriate
authorities-- state, Federal, or international--should be infornmed by
the Councils of the findings and the recommendations. (See sections
303(a)(7) and 305(b) of the Magnuson-Stevens Act.)

2.5 Managenent alternatives.2.5 Mnagenent alternatives.
I dentify and descri be the nost feasible alternatives that could

reasonably be expected to resolve the stated problens. |n addition,
the list nmust include the "no action" alternative as a baseline for
conparative purposes. |If the status guo is a neasure with a specific

termnation date, the "no action" alternative nust account for the
termnation of the neasure and the effect on managenent of the fishery
w t hout that neasure. There is no particular required nunber of
alternatives; however, alternative actions should be fornul ated and
consi dered on the basis of conpleteness, effectiveness, efficiency, and
viability. |If this section will be incorporated as the alternatives
anal yzed in the appropriate NEPA docunent, the requirenents of 40 CFR
1502. 14 must be satisfied.
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2.6 Devel opnent of fishery resources.2.6 Developnent of fishery
resources. An FMP may identify other fishery resources associated with
the stock(s) that are underutilized or not utilized by U S. fishernen
and, if
appropriate, may include a description of devel opnent goals for these
fisheries in the area(s) covered by the FMP. Such information may be
useful in encouraging the devel opnent of such fisheries. (See section
2(b)(6) of the Magnuson- Stevens Act.)

2.7 Sunmmary of beneficial and adverse inpacts of each potential
managenent option.2.7 Summary of beneficial and adverse inpacts of
each potential managenent option. Summarize the advantages and
di sadvant ages of each alternative. (See section 3.0 for a discussion
of the analysis of the beneficial and adverse inpacts of potenti al
managenent options.)

2.8 Measures recommended to attain managenent objectives. 2.8
Measures reconmended to attai n managenment objectives.

2.8.1 Specification of OY.2.8.1 Specification of OY. Each
FMP must assess and specify the OY determ ned to be the anount of fish,
with respect to the yield fromthe fishery, that wll provide the
greatest overall benefit to the Nation (see section 3(28) of the
Magnuson- St evens Act). Conprehensive gui dance on assessing and
specifying OY is found in the national standard guidelines for standard
1 (50 CFR 600.301). It includes discussion of MSY, all the factors to
be considered in determning OY, with exanples, and specific
suggestions for the analysis. The discussion under section 3.0 of this
docunment may al so be hel pful

2.8.2 Specification of preferred nmanagenent neasures.2.8.2
Specification of preferred managenent neasures. Describe the
managenent neasures chosen to attain the objectives of the FWP.

2.8.3 Reporting and recordkeepi ng requirenents.
Specification and sources of pertinent fishery data to be submtted to
NMFS.

2.8.3.1 General. The FMP nust specify pertinent data that
the Council recommends to be submtted to NVFS by participants in the
fishery. Specifications of data may take into account the effort
necessary to collect such data. Effort can be m nim zed through
careful selection and standardi zation of data el enents, the periodicity
of collection, recordkeeping, and reporting. An explanation of why the
data are needed should be included. Regulations with regard to the
confidentiality of these statistics are set forth in 50 CFR 600 subpart
E. Q@iidance with regard to information collection from states,
contractors, or other agencies may be found in Appendix 2.f of this
docunent .
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2.8.3.2 Donestic and foreign fishernen. The data
specified may include, but are not limted to, infornation as to type
and quantity of gear, catch by species in nunbers of fish or weight,
fishing effort, fishing areas, tinme of fishing, nunber of hauls, and
ot her data considered pertinent.

2.8.3.3 Processors. An FMP may specify the data that
must be submtted by fish buyers, processors, etc., who purchase,
transport, and process the catch of the stock(s).

2.9 Rationale and net benefit discussion.2.9 Rationale and net
benefit discussion. Conpare the alternatives for nmanagenent of a
national fishery resource according to net benefits and ot her
considerations. Discuss the rationale for the preferred alternative
and present the sum of the benefits expected if the preferred
alternative is inplenmented. Show how nonetized benefits and costs,

di stributional inpacts, and nonquantifiable considerations for each
alternative influenced the decision. The section should describe

whet her the alternative chosen maxi m zes net benefits and involves the
| east net cost to society in ecological, economc, and social terns.

If the preferred alternative does not maxim ze net benefits, an
explanation for its selection should be presented. This section should
al so summari ze whet her the proposed action would inpose any significant
i npacts on small entities or conmunities, and whet her adverse inpacts
have been reduced to a mnimum (See 50 CFR 600. 340, national standard
gui delines for standard 7; and Section 1, Statenent of Regul atory

Phi | osophy and Principles, E.O 12866.)

2.10 Relationship of the recommended neasures to existing
applicable laws and policies.2.10 Relationship of the recomended
measures to existing applicable |aws and poli cies.

2.10.1 Fishery managenent plans.2.10.1 Fishery managenent
plans. ldentify and discuss the relationship of the recommended
measures for the fishery to other approved FMPs for other fisheries
prepared by a Council, the Secretary, or other governnental entity.

2.10.2 Treaties or international agreenents.2.10.2 Treaties
or international agreenents. Ildentify and discuss the relationship of
t he recommended neasures for the fishery to any treaties with foreign
nations or international fishery agreenents that affect the stock(s) or
fishing thereon.

2.10.3 Federal |aw and policies.2.10.3 Federal |aw and
policies. ldentify and di scuss existing applicable Federal |aws and
policies, including ESA and MWA, that affect inplenentation of the
recommended neasures and provision of specified fishery data.
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2.10.4 State, local, and other applicable | aws and
policies.2.10.4 State, local, and other applicable | aws and policies.
I dentify and di scuss existing applicable aws and policies that affect
i npl ementation of the recomended neasures and provision of specified
fishery data. A recomended neasure nmay not abrogate any Indian treaty
fishing rights enbodied in treaties, case |law, or other agreenents.
(See 50 CFR 600. 320, guidelines for national standard 3.)

2.11 Council review and nonitoring of the FMP.2.11 Counci
review and nonitoring of the FMP. Discuss generally the procedures the
Council and its advisory groups will use to review and revi se the FMP.
Data in the Stock Assessnent and Fi shery Eval uation (SAFE) docunent (s)
is to be reviewed on an annual basis and updated, as necessary.
Monitoring is particularly critical for fisheries identified as
approaching, or rebuilding from overfishing; and for FMPs with
framewor k nmeasures, which allow flexibility through periodic
adj ustnments. (See 50 CFR 600. 315, national standard 2; and Operational
Gui del i nes, Phase V.)

3.0 Analysis of the beneficial and adverse inpacts of potential
managenent options.3.0 Analysis of the beneficial and adverse inpacts
of potential managenent options. The analysis of inpacts should begin
as early as the scoping process, and shoul d consi der the ecol ogical,
econom ¢, and soci al consequences of the fishery as a whole, as managed
under all the alternative nmanagenent neasures. Each of these areas may
have varying | evels of inportance, depending on the action contem

pl ated. The structure for econom c or social analysis of regulatory

i npacts consists of estimating the benefits and costs--in nonetary or
qualitative ternms--of each regulatory alternative. The cost-benefit
anal ysi s shoul d show the costs associated with each regul atory proposal
agai nst the benefits derived fromthe action. At a mnimm the

anal ysi s shoul d descri be the advantages and di sadvant ages of each of
the alternatives, defining a baseline against which the increnental
benefits and costs of alternate action can be conpared. The "no
action" alternative should be discussed. The alternatives chosen
should treat the causes of the problemand relate to the objectives of
the FMP. They shoul d focus on gai ning maxi num ef fecti veness at m ni mum
costs, not on a predeterm ned regul atory approach. (See 50 CFR 600. 340,
gui delines for national standard 7.) |If circunstances allow, the sane
tinme series for data bases should be used to anal yze each alternative.
(I'f this section wll be incorporated as the environnmental inpacts

anal yzed in the appropriate NEPA docunent, the requirenents of 40 CFR
1502. 16 (CEQ Regul ations) mnmust be satisfied.) An anendnent to an FMP
also is required to assess the inpacts of managenent on the fishery
generally, as well as the inpacts of the specific amendnent

al ternatives

3.1 Ecological.3.1 Ecological. Evaluate the ecological effects
of the fishery, under the proposed nmanagenent neasures, on the fish or
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shel I fish stocks and their habitat conprising the managenent unit, and
effects on species that are associated in the ecosystemor that are
dependent on the sane habitat, including, specifically, marine manmal s
and endangered and threatened species. The evaluation should focus on
the effects of fishing (as all owed under the managenent mneasures) on
present and future abundance, short- and |ong-term biol ogi cal
productivity, distribution of the affected resources, spawni ng success,
popul ation structure and stability, and species diversity. Effects of
fishing operations on the environnment should be exam ned. Attention
shoul d al so be given to the vulnerability of incidental or unregul ated
species in m xed species fisheries, predator-prey or conpetitive

i nteractions, and dependence of marine mammal s and birds or
endanger ed/ t hr eat ened species on the regul ated species. |If different
fishing patterns are permtted (as described in 50 CFR 600. 310(c)(3)),
t he anal ysis nust assess the risk of the species reaching an
"overfished," "threatened," or "endangered" status. (See NAO 216-6
gui del i nes under NEPA;, ESA and MVWPA; Qperational Guidelines; and 50 CFR
600. 310, guidelines for national standard 1.)

3.2 Economc.3.2 Economc. Evaluate the economc effects of the
managenent nmeasures on each user group by considering changes, relative
to the status quo, for factors such as prices, production, revenue,
profit, enploynent, occupational health and safety, bal ance of trade,
productivity, distribution of gains and | osses, and conpetition. This
eval uation should include an analysis of the econom c dependence of
fishermen on recreational and conmmercial fishing and of enployees in
t he processing sector or support industries, changes in the economc
val ue of recreational fishing, an analysis of potential changes in the
sources and distribution of incone on those in the fishing comunity,
effects on private property rights and reasonabl e i nvest nent - backed
deci sions, and the varying degree of inpacts on individuals or entities
according to the relative size of the operation. Attention should be
given to the effect on the conpetitive position of small entities, on
their cash flow and liquidity, and their ability to remain in the
mar ket .

3.3 Social.3.3 Social. Evaluate the principal social effects of
t he managenent neasures on each user group by considering changes,
relative to the status quo, for enploynment in, or enjoynent of, the
fishery. Wthin this context, consider alternative enpl oynent
opportunities and practices in the fishery or related industries, and
the current unenpl oynent rates in the geographical area; consider the
i npact on seasonal enploynent in fishing and fish processing relative
to other non-fishery enploynent opportunities and to established
fishing patterns for other fisheries. Ildentify any inpacts on Native
Anerican or subsistence fisheries. Consider whether the managenent
measures are likely to result in any significant changes in the conduct
or practices of fishing that would affect vessel and crew safety or
result in community dislocation or changes in patterns of social and
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cultural activity in the fisheries. |Identify the changes nanagenent
measures m ght cause in fishing nmethods, and consider the social inpact
of these changes and the |ikelihood of their acceptance by fishernen,
and thus enforceability. |If significant social inpacts on communities
or segnments of the comrercial or recreational fisheries are identified,
the social costs of unenploynent, effects on health, and community
viability should be eval uated. (See Appendix 2.g.)

4.0 Supporting material. Actual |ocation of descriptive inform-
tionin an FMP is discretionary, and should be based on the scope of
the fishery probl em bei ng addressed and whet her the information has a
specific relationship to the managenent prograns under study. The
foll ow ng section includes a detailed list of information that may not
necessarily be available at a given tine for a given fishery. It is
designed to provide assistance in identifying data gaps and to make it
possi bl e to reduce extraneous contextual material in the core FMP by
allowi ng for abstracting and cross-indexing of information relevant to
particul ar anal yses or discussions. Together with any separate source
docunent or required anal yses under the law, it should provide the
| egal docunentation necessary to support the nmanagenent rationale.

Subj ect headings will duplicate previous sections, depending on how the
FMP i s organized.

4.1 Description of the stock(s) conprising the managenent
unit.4.1 Description of the stock(s) conprising the managenent unit.
4.1.1 Species or group of species and their
distribution.4.1.1 Species or group of species and their distribution.
Provi de a biological description and the geographical distribution of
the major and incidental species or group of species conprising the
managenent unit as identified by the Council.

4.1.2 Abundance and present condition.4.1.2 Abundance and
present condition. Assess and specify the present abundance and
bi ol ogi cal condition of the stock(s).

4.1.3 Definition of overfishing. Overfishing definitions
must be based on the best scientific information avail able, and be
defined in a way to enable the Council and NMFS to nonitor and eval uate
the condition of the stock or stock conplex relative to the definition.
The Center that supports the FMP nust certify the definition of
overfishing. (See 50 CFR 600.310(b)(4), guidelines for national
standard 1.)

4.1.4 Ecological relationships.4.1.4 Ecol ogical
relationships. Describe the relationship of the stock(s) to other
speci es, including food chain and predator-prey rel ationships, and
dependance upon essential fish habitat.

4.1.5 Estinmate of M5Y.4.1.5 Estimate of MSY. Specify the
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MSY of the stock(s) based upon the best scientific information
avai l able. Sunmarize the information used in making the specification.

Because MSY is a long-term average, specification of MSY is not

requi red for each anendnent; however, new scientific information would
require consideration of the rationale for the current specification of
VBY.

4.1.6 Probable future condition.4.1.6 Probable future
condition. Specify the probable future condition of the stock(s) and
essential fish habitat, if present conditions and trends conti nue.

4.2 Description of habitat of the stock(s) conprising the
managenent unit.4.2 Description of habitat of the stock(s) conprising
t he managenent unit. This section supports, and nmust be consi stent
with, the Habitat Conservation Policy and | nplenentation Strategy 3.
(See Operational Cuidelines, Appendix 1.)

4.2.1 Habitat condition.4.2.1 Habitat condition.

4.2.1.1 ldentify and describe the habitats and habitat
requi renments of stock(s) conprising the managenment unit. Note
essential habitat of particular concern due to |life cycle requirenents,
such as spawni ng grounds, nurseries, or mgratory routes.

4.2.1.2 Describe the relationship of habitat quality to
the ability to harvest and market the species.

4.2.2 Habitat threats.4.2.2 Habitat threats. Identify
essential fish habitat and other habitat areas that are threatened with
alteration, degradation, or destruction, and the causes and the
potential effects on the fishery.

4.2.3 Habitat information needs.4.2.3 Habitat information
needs. Specify information needed, highlighting data gaps, to
establish a baseline for proper evaluation of the effects of habitat
nodi fication on the species and associ ated fisheri es.

4.2.4 Habitat conservation prograns.4.2.4 Habitat
conservation prograns. Describe existing governnment prograns and
authorities, and private sector entities, concerned with protecting,
conserving, restoring, and enhancing the habitat of the stock(s).

4.2.5 Habitat recommendations.4.2.5 Habitat
recommendati ons. Describe Council actions and recomrendati ons
regardi ng the preservation, protection, and restoration or enhancenent
of essential fish habitat.

Specific nmeasures controlling fishing under the FMP that affect habitat
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shoul d be prepared and discussed in terns of how they contribute to
attai ning FMP objectives and the econom ¢ and social costs and benefits
to the affected industries.

FMPs nust identify activities that have potential adverse effects on
essential fish habitat quantity and quality. Broad categories of non-
fishing related activities may include, but are not limted to:
Dredging, fill, excavation, mning, inpoundnent, discharge, water

di versions, thermal additions, runoff, placenent of contam nated
material, introduction of exotic species, and the conversion of aquatic
habitat that may elimnate, dimnish, or disrupt the functions of
essential fish habitat. |If known, an FMP shoul d describe the essenti al
fish habitat nost likely to be affected by these activities. The
coordi nation and consultation requirenents of sections 305(b)(1)(d) and
305(b) (2-4) of the Magnuson-Stevens Act provide that: Federal agencies
must consult with the Secretary on all actions, or proposed actions,

aut hori zed, funded, or undertaken by the agency that nmay adversely
affect essential fish habitat; and the Secretary and the Councils
provi de recommendations to conserve essential fish habitat to Federa

or state agencies. Conservation recomendati ons are measures
recommended by the Councils or NMFS to a Federal or state agency to
conserve essential fish habitat.

(See Appendi x 1, NMFS Habitat Conservation Policy, guidelines for
essential fish habitat.)

4.3 Description of fishing activities affecting the stock(s)
conprising the managenent unit.4.3 Description of fishing activities
affecting the stock(s) conprising the managenent unit.

4.3.1 H story of exploitation.4.3.1 Hi story of
exploitation. Summarize the historical fishing practices, both foreign
and donestic. ldentify past user groups, vessel and gear types and
guantities, and fishing areas.

4.3.2 Donestic activities.4.3.2 Donestic activities.
Descri be current donmestic fishing activities involving the managenent
unit, including comercial, recreational, subsistence, and Treaty
I ndi an fishing, and, where applicable:

Partici pati ng user groups;

Vessel s and fishing gear;

Enpl oyment in recreational and conmercial sectors;

Fi shing and | andi ng areas used throughout the range
f the stock;

Conflicts anong donestic fishernmen involving
conpetition for fishing areas, gear damage, etc.
o Anount of | andings/catches;
0 Assessnment and specification of the U S. harvesting
capacity;

[olelNolNelNoNel

May 1, 1997 A- 42



0 Assessnment and specification of the portion of OY

that operators of U S. vessels wll not harvest

annual Iy, and that can be made avail able for foreign

fishing (detailed tables may be included in the

Appendi x of the FMP); and

0 Assessnent and specification of the capacity and

extent to which U S. processors will annually

process that portion of OY harvested by operators of u. S
vessels. (See 50 CFR 600.310(h)(2)(iii) for

di scussi on of JVP.)

4.3.3 Foreign fishing activities.4.3.3 Foreign fishing
activities. Describe current foreign fishing activities, including,
wher e applicabl e:

o Participating nations;

o0 Vessels, harvesting and support, and fishing gear;

o Fishing areas; and

0 An enuneration of catches and val ue as distributed

anong the stock(s) conprising the nmanagenent unit.

4.3.4 Interactions between donestic and foreign participants
in the fishery.4.3.4 |Interactions between donestic and foreign
participants in the fishery. Describe the interactions between
donmestic and foreign fishernmen using the stock(s), including gear or
other conflicts. ldentify any problens caused by foreign fishernen
taking as incidental catch a target species of a donestic fishery.
Descri be any existing or potential joint ventures.

4.4 Description of econom c characteristics.4.4 Description of
econom ¢ characteristics.

4.4.1 Harvesting sector.4.4.1 Harvesting sector. Describe
the catch and value for both the comrercial and recreational sectors,
citing the nmethod of valuation. For the comercial fleet, describe
exi sting and required investnent, revenues, costs, neasurenents of
effort, neasurenent of efficiency and neasurenent of productivity. For
recreational fishing, describe the direct fishing activity, sales of
support industries (fishernmen expenditures), capital expenditures, and
non- mar ket val ue estimates (w llingness to pay/econom c surplus).

4.4.2 Donestic and joint venture processing sector.
Descri be the processed products and their value. Specify the capacity
of the donestic processing sector, the costs and earnings of different
size firms, productivity of those firms, and existing and required
i nvest nent .

4.4.3 International trade.4.4.3 International trade.
Descri be donestic inports and exports, and trade anong foreign nations
where applicable. Describe and di scuss existing and proposed
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i nternational business arrangenents, tariffs, quotas, and other trade
barriers that affect market access and fair trade.

4.4.4 Foreign fishing.4.4.4 Foreign fishing. Describe
worl d catch by country. \Where appropriate, describe fleet capacities,
cost and earning, and the relationship of catches in U S. waters to
catches off other countries.

4.4.5 Business and narkets.4.4.5 Business and nmarkets.
Descri be market sal es by species; prices at the exvessel, whol esal e,
and retail levels; and the seasonality and elasticity of prices.
Descri be the nunber of markets and extent of sales for recreational
fishing activities.

4.5 Description of the socioeconom c aspects of the comerci al
and recreational donestic fishing industries and comunities.4.5
Description of the socioeconom c aspects of the commercial and
recreational donmestic fishing industries and communities. These
aspects are part of both the econom c and social anal yses; the data
bases are shared, and inpacts can be described in both econom c and
soci al terns.

4.5.1 Enploynment opportunities and unenpl oynent rates.4.5.1
Enpl oynent opportunities and unenpl oynent rates. Ildentify and
describe, to the extent that information is available, the changes
managenent nmeasures will produce in enpl oynent opportunities and
practices within the fishery's harvesting, processing, and service
sectors; on enploynent in other fisheries; and in non-fishery rel ated
work in the communities involved in the fishery, including seasona
enpl oynent .

4.5.2 Econom ¢ dependence of conmunities on conmercial or
recreational fishing and related activities.4.5.2 Econom c dependence
of communities on comercial or recreational fishing and rel ated
activities. Describe the econom c dependence of fishernen and ot hers
on commerci al and/or marine recreational fishing and rel ated
activities, and identify inpacts of proposed managenent neasures.

4.5.3 Distribution of income within the fishing
communities.4.5.3 Distribution of income within the fishing
communities. ldentify direct and indirect changes the managenent
measures will cause in the sources and distribution of income wthin
fishing conmmunities using the resource.

4.5.4 Fishing industry and market capacity, and resource use
trends.4.5.4 Fishing industry and market capacity, and resource use
trends. ldentify changes the managenent neasures will cause on
infrastructure capacity and resource use, and upon comunities.
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4.5.5 Labor force characteristics.4.5.5 Labor force
characteristics. ldentify any changes the managenent neasures wl |
cause in | abor force characteristics in fishing communities and
regi ons.

4.6 Description of social and cultural framework of donestic
commercial and recreational fishernen and their communities. 4.6
Description of social and cultural framework of domestic commercial and
recreational fishernmen and their communiti es.

4.6.1 Ethnic character, famly structure, and community
organi zation. Describe to the extent such information is
available.4.6.1 Ethnic character, famly structure, and community
organi zation. Describe to the extent such information is avail abl e.

4.6.1.1 ldentify the size, nunber, and the
characteristic fishing activities of nmenbers of ethnic cultures and
sub-cul tures, including Native Anericans and participants in
subsi stence fishing, and the inportance of these activities to cultural
traditions.

4.6.1.2 Describe the involvenent of small businesses,
famly-units, and conmunities in harvesting and processing the
resource, their relative dependence upon these activities as a source
of enploynment and inconme, and the relationship of famly and kinship
groups to past fishing and processing practices.

4.6.1.3 Describe the social and cultural inportance of
the resource to fishing communities, historical patterns of comunity
participation in the fishery, traditional community patterns of
resource allocation and managenent, and the inpact of resource
seasonal ity upon community life.

4.6.2 Denographic characteristics of the fishery.4.6.2
Denographi ¢ characteristics of the fishery. Describe the denographic
characteristics of fishernmen, fish processors, and service sector
enpl oyees, insofar as they are relevant to understandi ng social and
cultural aspects of the harvesting and use of the resource.

4.6.3 Oganizations associated with the fishery.4.6.3
Organi zations associated with the fishery.

4.6.3.1 Fishing cooperatives and associ ati ons.
Identify the fishing cooperatives, associations, or other organized
groups (recreational or comercial) involved in the fishery. Describe
their activities and effect on the fishery.

4.6.3.2 Labor organizations. Describe the working
conditions in the fishery. Ildentify |abor organizations involved in
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t he harvesting and processing sectors, and describe their activities.

4.7 Safety considerations. 4.7 Safety considerations.
Consi deration of managenent adjustnents for fishery access for vessels
ot herw se prevented from harvesting because of weather or other ocean
conditions affecting the operational safety of the vessels.

4.7.1 Fishery access and weather-rel ated vessel safety.4.7.1
Fi shery access and weat herrel ated vessel safety. ldentify any fishery
condi tions or managenment neasures or regulations that may result in the
| oss of harvesting opportunity because of the crew and vessel safety
ef fects of adverse weat her or ocean conditions. Consider any concerns
rai sed by the USCG and persons using the fishery related to proposed or
exi sting managenent neasures that directly or indirectly pose a hazard
to crew or vessel safety under adverse weather or ocean conditions.
Particul ar consideration should be given to fisheries regul ated by
season, in-season time or area closures or other restrictions, or trip
tonnage or frequency limts. Such neasures particularly may affect, or
have the potential to affect, the operation of fishing vessels and
safety risks taken by vessel operators under adverse weather or ocean
condi ti ons.

4.7.1.1 |If vessel safety is not identified as a
rel evant or significant issue in the fishery or in the proposed
preferred and alternative managenent neasures, so indicate. |[If safety
issues are raised or identified, describe how and to what extent the
FMP/ amendnent neasures have been revised to acconmopdate such safety
concerns, and if not, why not.

4.7.1.2 Describe any procedures for consideration of or
maki ng managenment adjustnents (either annually, seasonally, or
i n-season) on behalf of those persons precluded froma fair or
equi tabl e harvesting opportunity by the managenent regul ations or
fishery circunstances, including procedures for obtaining the views of
fishery users and for consultation with the USCG

4.7.2 USCG evaluation.4.7.2 USCG evaluation. Provide,
either wwthin or attached to the FMP, the USCG eval uati on of vessel
safety issues, whether pertinent to fishery access and weat her-rel at ed
vessel safety or to other significant and rel evant safety issues in the
fishery. The primary contact for such an evaluation is the USCG
representative on the Council; however, the USCG Di strict Comrander may
coment to NMFS in response to an FMP/ anendnent .

4.7.3 Flexibility.4.7.3 Flexibility. Provide flexibility
to adjust such neasures for safety concerns to the degree possible
(e.g., add weather and ocean conditions as factors to consider in
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framewor kK neasures when nmaki ng i n-season adj ustnents).

4.7.4 Procedures.4.7.4 Procedures. Describe any procedure
(e.g., use of advisory sub-panel) proposed to nonitor, evaluate, and
report on effect of managenent neasures on vessel or crew safety,
particul arly under adverse weather or ocean conditions.

4.7.5 Oher safety issues.4.7.5 Oher safety issues. Al
significant and relevant safety issues raised by the fishery users,
ot her public, or the USCG should be discussed and addressed in the FWP
(amendnent). \While dealing with all safety issues is broader than the
specific requirenents of section 303(a) and (b) of the Magnuson- Stevens
Act, as a matter of admnistrative |law, significant, relevant safety
i ssues that are raised nust be addressed in the admnistrative record.
The need for a consideration of safety issues broader than those
concerning fishery access and weat her-rel ated vessel safety wll depend
upon the fishery circunstances and the nature of proposed managenent
measures. \Where significant safety concerns are identified or raised,
the social and economc inplications will need eval uation (see sections
3.2 and 3. 3).

4.8 Existing fishery managenent jurisdictions, |law, and
policies. 4.8 Existing fishery managenment jurisdictions, |aw, and
pol i ci es.

4.8.1 Managenent institutions.4.8.1 Managenent
institutions. ldentify and describe the institutions that have fishery
managenent authority over the stock(s) throughout its range.

4.8.2 Treaties or international agreenents.4.8.2 Treaties
or international agreenents. ldentify and describe applicable treaties
with foreign nations or international fishery agreenents that affect
t he managenent unit, either directly by control of fishing or
indirectly by control of fishing for a related stock (e.g., a predator
or prey of the subject stock(s)).

4.8.3 Federal laws, regulations, and policies.4.8.3 Federal
| aws, regul ations, and policies. |Identify and describe the inpact of
any applicable Federal |aws, regulations, and policies upon the
managenent unit or fishing thereon (e.g., E O 12866 and 12612).

4.8.4 State laws, regulations, and policies.4.8.4 State
| aws, regulations, and policies. Identify and describe the inpact of
any applicable state | aws, regul ations, and policies upon the
managenent unit or fishing thereon.

4.8.5 Local and other applicable | aws, regul ations, and
policies.4.8.5 Local and other applicable | aws, regul ations, and
policies. ldentify and describe the inpact of any |ocal and other
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applicable | aws, regul ations, and policies upon the nmanagenent unit or
fishing thereon. This includes, where applicable, Indian Treaty
fishing rights enbodied in treaties, case |law, or other agreenents.

5.0 O her applicable laws.5.0 Oher applicable aws. Absence of a
required FMP el enent, or failure to neet the procedural or analytical
requi renents of the Magnuson-Stevens Act or other applicable laws w |

result in disapproval. Thus, to be ready for formal Secretarial
review, the package nust contain the elenents |isted bel ow, as
applicable. In addition, proposed regulations not conformng to the

OFR Docunent Drafting Handbook will be delayed in processing and, if
not corrected, wll not be filed by the OFR

5.1 Environnental Assessnent (EA).5.1 Environnental Assessnent
(EA). An EA is an environnmental docunent usually prepared by the
Counci|l (although it may be prepared by the RA) that presents a brief
anal ysis of the environnental inpacts of the fishery as proposed in the
FMP/ amendnent and its alternatives. (See Overview Checkli st,

p. A-13.) The discussion nmust include the inpacts of the fishery, the
preferred alternative and other alternatives on the environnment
generally, and on protected species specifically (Menorandum WIIiam
W Fox, Jr., April 22, 1991). It nust include sufficient information
or evidence and analysis to determ ne whether (1) the action is
significant under NEPA and an EIS is required; or (2) a FONSI can be
made. An EA nmust contain the foll ow ng el enents:

5.1.1 Discussion of the need for the FMP, anendment, or
regul ati ons.

5.1.2 Discussion of the proposed action and reasonabl e
alternatives (including no action) and their environnental inpacts in
response to the needs identified above. The scope of environnental
anal ysis should provide the basis for determ ning whether the action is
significant. Accordingly, the EA nust (1) address the factors |isted
in NAO 216-6, section 6.10c. for assessing the context and intensity of
envi ronment al inpacts, and (2) consider whether the proposed action
meets any of the five criteria for "significance" established for FMPs
and anendnments in section 6.11. The five criteria consider whether the
proposed action may be reasonably expected to (1) jeopardize the |ong-
termproductivity of any stocks, (2) allow substantial damage to the
ocean and coastal habitats, (3) have a substantial adverse inpact on
public health or safety, (4) affect adversely an endangered species or
a marine mammal popul ation, or (5) result in cunul ative adverse effects
that could have a substantial effect on target resources or rel ated
stocks. An EA will evaluate the inpacts of fishing on the environnent
generally, the inpacts of the alternatives, and on protected species
specifically.

5.1.3 List of agencies (e.g., local, state, Federal) and
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persons consulted in formulating the proposed action, considering
alternatives, and preparing the EA

5.1.4 Flood plains, wetlands, trails, and rivers. \Were
rel evant, assess whether the action significantly and adversely affects
flood plains or wetlands (see section 6.04d. of NAO 216-6) and trails
and rivers listed, or eligible for listing on the National Trails and
Nati onwi de Inventory of Rivers (Presidential Directive, August 2,
1979).

5.1.5 Finding of no significant inpact (FONSI). A FONSI
decl ares, after consideration of comments received during a public
comment period, if one is provided, that an action will not
significantly affect the human environnent and does not require
preparation of an EIS. The FONSI should provide for the signature of
the Assistant Adm nistrator. (The FONSI | anguage, signature |line, and
space for date of signing should be included in the FMP/ anendnent, when
an EA is included with that docunent.)

5.2 Environnental Inpact Statenent (EIS).5.2 Environnental
| npact Statement (EIS). An EIS, or supplenental (S) EI'S should be
prepared according to CEQ s NEPA regul ations (40 CFR 1502.10 - 1502.18)
and NAO 216-6, which indicate required contents and provi de gui dance on
format. A draft EI'S or supplenental (S) EIS nust identify and anal yze
the preferred alternative, as well as the other reasonable alternatives
(40 CFR 1502.14). (See Overview Checklist, p. A-13.) The EIS elenents
that nmust be present in an FEIS are those required for filing wth EPA

"Significant" neans a neasure of the intensity and the context of
beneficial or adverse effects of a maj or Federal action on, or the

i nportance of that action to, the human environnent. Significant is a
function of the short-term long-term and the cunul ative inpacts of
the action on that environnent. (See NAO 216-6, Appendix 2.e.)

"Effects"” include (1) direct effects, which are caused by the proposed
action at the sane tine and place; and (2) indirect effects, which are
caused by the proposed action, and can reasonably be expected to occur
later in tinme or further renoved in distance. (Reference 40 CFR
1508.7.)

"Human environnent” is interpreted conprehensively to include the

nat ural and physical environment and the relationship of people with
that environnment. This neans that econom c or social effects are not

i ntended, by thenselves, to require preparation of an EIS. Wen an EI S
is prepared and econom c or social effects are interrelated, then the
El S should discuss all of the effects. (Reference 40 CFR 1508. 14.)

5.2.1 Cover sheet, which includes: (1) Responsi bl e agency
and cooperating agencies; (2) title of the proposed action and | ocation
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of the action; and (3) designation of the statenent as a draft, final,
or draft/final supplenent.

5.2.2 Summary of the EIS that includes: (1) My or con-
clusions, (2) controversial areas, and (3) issues for resolution
(i ncludi ng choi ce anong alternatives).

5.2.3 Statenent of purpose and need to which the agency is
responding. Wy is the FMP/ amendnent needed?

5.2.4 Exam nation/evaluation of all reasonable alternatives,
including "no action", identification of the preferred alternative; a
conpari son and ranking of the alternatives froman environnent al
perspective; and identification of the proposed action.

5.2.5 Affected environnent. Description of environnent of
area(s) affected by alternatives is necessary to understand the
significance of an action in the context of the unique characteristics
of the geographic area.

5.2.6 Environnental consequences. Discussion and anal ysis
of :

o Environnental inpacts of alternatives, including
proposed acti on;
0 Unavoi dabl e adverse effects;
0 Short-termuse of environnment related to | ong-term
productivity;
o Irreversible or irretrievable comm tnent of
resources (refer to 40 CFR 1502. 16 of the CEQ
regul ations for required di scussion subjects; see
section 5.8 below for required MVWA i nformation);
o |Inpacts of fishing on the environnent generally, and

on endangered and protected species and critical

habitat specifically under MMPA and ESA
(Menmorandum WIlliamW Fox, Jr., April 22, 1991) and;

o The basis of the specific direct and indirect

i npacts of the alternatives.

5.2.7 Mtigation neasures.

5.2.8 List of preparers. Names and qualifications of
persons primarily responsible for preparing the EIS.

5.2.9 EIS copies. List of agencies, organizations, and
persons to whom copies of the EIS are sent.
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5.2.10 Response to comments. A final EI'S or SEIS include
coments received during the public coment period of the draft, and a
response to those coments.

5.3 Draft RRR 5.3 Draft RRR The draft R R nmust provide a
sufficient basis for the determ nations of significance under E. O
12866 and the RFA. An initial regulatory flexibility analysis under
the RFA may be conbined with the draft RIR  These gui delines do not
contain itemby-iteminstructions describing what shoul d be contai ned
in an RIR or RFA; rather a checklist of general areas of concern is
provided as an aid to the preparers in evaluating the conpl et eness of
an analysis of alternative regulatory actions. (See Appendix 2.c.)

5.3.1 Statenent of problem Describe and substantiate its
nature. 1Is there sufficient information to understand what the
probl ens are that need to be solved? Are the objectives di scussed?

5.3.2 Analysis of inpacts of each alternative. Are the
econom ¢ and soci al consequences of the regulatory or policy change
anal yzed, including the "no action" alternative (i.e., econom c and
soci al consequences of continuing the status gquo w thout the
alternative neasures)? |Is there sufficient information to determ ne
whet her the rule is a significant action (see section 3(f) of E O
12866)? |Is there sufficient information to determ ne whet her the
benefits justify the costs?

o0 Benefits. |Is there an analysis of increnental
benefits (quantifiable and unquantifiable)? Does it
indicate who will receive the benefits and when?
o0 Costs. Is there an analysis of increnental costs
(quantifiable and unquantifiable), including social
i npacts and econom ¢ and conpliance costs? Does it
indicate who will incur the costs and when? |Is
t here an adequate discussion of the inpacts on
private property rights?
0 Net benefits. 1Is there enough information to
determ ne whet her the benefits justify the costs
for each alternative and to select the approach that
achi eves the objective in the nost cost effective
manner, and if not, why not?

5.3.3 Rationale for Council choice of proposed regul atory
action. Does the docunent present the reasons for selecting the
preferred alternative, including how nonetized benefits/costs,

di stributional effects, and unquantifiable considerations influenced
t he deci sion? Where there are potentially inportant differences

May 1, 1997 A-51



bet ween those who stand to | ose and those who stand to gain, does the
docunent identify these groups and indicate the nature of differential
effects? |If the preferred alternative does not achieve the objective
in the nost cost-effective nmanner, the reasons should be presented.
(I'nclude this section only if the RRRis a separate docunent, otherw se
the material is contained in Section 2.9.)

5.4 Requlatory Flexibility Analysis.5 4 Regulatory Flexibility
Anal ysi s. An initial regulatory flexibility analysis (I RFA) nust be
prepared unl ess the agency can certify that the proposed rule, if
adopted, would not |ikely have a significant econom c inpact on a
substantial nunber of small entities. The IRFA may be conbined with
the draft RIR

5.4.1 Statenent of problem Describe and substantiate its
nat ur e. s there sufficient information to understand what it is that
needs to be sol ved?

5.4.2 Aternative approaches. |Is the "no action”
alternative included?

5.4.3 Analysis of inpacts of each alternative. Are the
econom ¢ consequences of the regulatory or policy change anal yzed,
i ncludi ng benefits and costs? Information required in the IRFAis the
followng (in addition to that contained in the DRIR):

0 Description and estimte of the nunber of snall
entities and total nunber of entities in a
particul ar affected sector, and total nunber of
small entities affected; and

0 Analysis of economc inpact on small entities,
including direct and indirect conpliance costs,
burden of conpl eting paperwork or recordkeeping
requi renents, effect on the conpetitive position of

small entities, effect on the small entity's cash fl ow
and liquidity, and ability of small entities to remain in
t he market.

5.4.4 Rationale for Council choosing the proposed regul atory
action. Does the docunent present the reasons for selecting the
preferred alternative and a discussion of how the selected alternative
m nimzes the econom ¢ burden on small entities? (Include this section
only if the IRFA is a separate docunent, otherwi se the material is
contained in section 2.9.)

5.4.5 Final Regulatory Flexibility Analysis (FRFA). Each
FRFA nmust contain the foll ow ng:

0 A succinct statenent of the need for, and objectives
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of the rule.

o A summary of significant issues raised by the public

comments in response to the | FRA, the agency's

response to those comments, and a statenent of any

changes nmade to the rule as a result of the

conment s.

0 A description and estinmate of the nunber of small

entities to which the rule will apply or an

expl anation of why no such estimate is avail abl e.

o0 A description of the reporting, recordkeeping, or
ot her conpliance requirenents of the rule; and

o0 A description of the steps the agency has taken to

m nimze the significant econom c inpact on snal

entities consistent with the stated objectives of

applicable statutes, including a statenent of

factual, policy, and |l egal reasons for selecting the

alterative adopted in the final rule and why each one
of the other significant alternatives to the rule
consi dered by the agency, which affect the i npact on

smal |l entities, was rejected.

5.5 Paperwork Reduction Act (PRA).5.5 Paperwork Reduction Act
(PRA). When the Agency intends to collect information from 10 or nore
persons or through a rule of general application, an 83-1 formis
requi red, requesting OVB review under the PRA. The form and
instructions are available fromthe individual in the Region who is
responsi ble for preparing the information collection budget, or from
F/ SF5. Parts 1 and 3 of the formnust be filled out if there is an
information collection or recordkeeping requirenent in the
FMP/ amendnent. The instructions for the 83-1 provide detail ed guidance
on howto do this, and how to prepare the supporting statenent that
nmust acconpany the 83-1. Additional hel pful information and gui dance
is included in Appendix 2.f. To fulfill PRA requirenents, the package
must include the follow ng:

o An 83-1;

0 A supporting statenent prepared in accordance with
the format described in the instructions,

containing all information specified; and

0 A copy of the proposed regul ations.

5.6 Coastal Zone Managenent (CZM consistency.5.6 Coastal Zone
Managenent (CZM consistency. Prior to subm ssion of a final
FMP/ amendnent for Secretarial review, the Council or RA nmust send a
copy of the FMP/anendnent and a consistency determnation to the state
coastal managenent agency in every state with a Federally approved
coast al managenent program whose coastal zone is affected by the
FMP/ amendnent. |If the Council or RA determines the activity wll
affect the land or water uses or natural resources of a state's coastal
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zone, the State agency nust be notified, briefly setting forth the
reasons for the Council's (or RA's) determnation that the action wll
be consistent to the maxi num extent practicable wwth the state program
(See Appendix 2.a. for further guidance.) The statenent shoul d:

0 Be based upon an eval uation of the rel evant

provi sions of the approved state program and a

detail ed description of the coastal zone effects of t he
FMP/ amendnent ;

o Explain how the FMP/ anmendnent was determ ned by the
Council or RA to be consistent to the maxi num extent

practi cabl e;

0 Address known issues of controversy; and

0 Request that the state agency informthe Council or

RA of its agreenent or disagreenent.

5.7 Endangered Species Act (ESA). Section 7(a)(1l) of the ESA
requi res Federal agencies to use their authorities to conserve
endangered and t hreatened species. "Conservation" is broadly defined
under the ESA. Section 7(a)(2) of the ESA requires Federal agencies to
insure that any action authorized, funded, or carried out by such
agencies is not likely to jeopardize or result in the destruction or
adverse nodification of critical habitat. The regulations inplenenting
section 7(a)(2) at 50 CFR part 402, provide that each agency nust
consult on any action that "may affect"” endangered or threatened
species or designated critical habitat. In the FMP/ anendnent and
rel ated docunents, the Councils, in coordination with NMFS, nust assess
the potential inpacts of the action5.7 Endangered Species Act (ESA).
Section 7(a)(1l) of the ESA requires Federal agencies to use their
authorities to conserve endangered and threatened species.

Conservation is broadly defined under the ESA. Section 7(a)(2) of the
ESA requires Federal agencies to insure that any action authorized,
funded, or carried out by such agencies is not likely to jeopardize or
result in the destruction or adverse nodification of critical habitat.
The regul ations inplenenting section 7(a)(2) at 50 CFR par I on
endangered and threatened species and critical habitat. However, NWS
is the Federal agency with which consultation nust occur. Fishing
conduct ed under the FMP/anendnment nust be considered for its effects,
rather than just the effects of specific managenent neasures
(Menorandum WIliam W Fox, Jr., Cctober 18, 1990). Councils may
contact staff in NMFS Regions and Centers for information on possible
effects of proposed FMP/ anendnents. Any required consultation with
NMFS shoul d be conpl eted during Phase |11, but nust be conpleted prior
to subm ssion of the FMP/anendnent for Secretarial review (Phase V).
Al so see 50 CFR part 402 (Appendix 2.b.).

5.7.1 Conference. A Federal agency shall initiate a
conference wth NMFS consisting of informal discussions on any action
regardi ng the continued exi stence of species proposed for listing or
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that would result in the destruction or adverse nodification of
proposed critical habitat. The conference is designed to assist the
Federal agency and any applicant in identifying and resolving potenti al
conflicts at an early stage in the planning process. The concl usions
reached during the

conference and any recommendati ons shall be docunented by NWVFS and
provided to the Federal agency and any applicant. See also 50 CFR
402.10 (Appendix 2.b).

5.7.2 No consultation required. If NWVFS determ nes that the
action (FMP and associated fishing) "wll not affect" endangered or
t hreat ened species or critical habitat, then consultation is not
required. This determ nation should be docunented in the FMP and
rel ated docunents.

5.7.3 Informal consultation. If the action (FMP and
associated fishing) "may affect" endangered or threatened species or
critical habitat, consultation is required. Typically, consultation
begins with informal consultation by NVFS with NMFS or FWS' regional
of fice, as appropriate depending on the endangered or threatened
species involved. |If the informal consultation concludes that the
action "is not likely to adversely affect” endangered and t hreat ened
species or critical habitat, the consultation requirenents are
satisfied and formal consultation is not required. The appropriate RA
is authorized to sign informal consultations. The conclusion of an
i nformal consultation should be docunented in the FVMP and rel ated
docunent s.

5.7.4 Formal consultation. |If NMS determ nes that the
action (fishing as it is expected to occur under the FMP and its
amendnent) "is likely to adversely affect" endangered or threatened
species or critical habitat, then formal consultation is required.
Formal consultation may be requested on actions that "may affect”
endangered or threatened species and critical habitat. Formal
consultation will be initiated and conducted by NMFS (or between NVFS
and FW5, if any species under FW5 jurisdiction are involved), and the
resulting biological opinion will be issued to NMFS as the "action
agency" under the ESA. NWFS is the action agency because it is
responsi ble for inplenenting fishery managenent regul ations to carry
out approved FMPs or anendnents. Councils nmay be invited to
participate in the conpilation, review, and analysis of data used in
the consultation. The inpact analysis presented in the Council's FMP
or amendnent, or its EA/EIS, wll provide a basis for assessing the
i npacts on endangered and t hreatened species and critical habitat.
However, the determ nation of whether the action (i.e., the fishery)
"is likely to jeopardi ze the continued exi stence of" endangered or
t hreat ened species or to result in the destruction or nodification of
critical habitat is the responsibility of NVFS (or FW5). |If
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appropriate, an incidental take statenent will also be issued, which
may i ncl ude reasonabl e and prudent neasures, as well as terns and
conditions, that are required to mnimze or mtigate take of
endangered and t hreatened species. Formal NMFS biol ogical opinions are
signed by the Director of F/PR except for those delegated to the RAs
of the Northwest and Sout hwest Regions. The appropriate RA will advise
the Council of actions that should or nust be taken relative to the

fi shery managenent programto be in conpliance with the biol ogica

opi nion. The biological opinion is part of the admnnistrative record
for the ultimte managenent decisions for the fishery.

5.8 Marine Manmal Protection Act (MWA). The 1994 Anendnents to
the MWPA replaced the incidental take provisions of the 1988
Amendnents. Section 101(a)(5)(E) established permtting requirenents
for vessels taking endangered and threatened marine
manmmal s incidental to fishing operations. The general taking of marine
manmmal s i ncidental to fishing operations, other than in the Eastern
Tropical Pacific yellowfin tuna fishery, is covered under section 118,
whi ch repl aced section 114. Section 118 requires fishernmen to reduce
incidental nortality to insignificant |evels approaching zero within 7
years. This section also utilizes a three-category nmethod of listing
fisheries, based on their |evels of take.

5.8.1 Authorization Program Regul ations governing the
mari ne manmal aut hori zation programare contained in 50 CFR part 229,
whi ch exenpts nost fisheries fromthe MVWA s noratoriumon the taking
of marine manmal s, provided that certain conditions are net. Fisheries
have been placed in one of three categories based on whether there is a
frequent (category I), occasional (category Il), or renote |ikelihood
or no known (category II1) incidental take of marine mammals. Category
| and Il vessel owners must annually obtain an Authorization
Certificate and regularly conpile and report to NVFS their fishing
effort and interactions with marine mammals. Category | and |
fi shermen nust carry observers when requested to do so by NWFS.
Category I, Il, and Ill vessel owners nust report any injury or |ethal
take of a marine mammal. Authorization Certificates or energency
regul ations may include additional requirenments. The FMP shoul d
summari ze the appropriate MVWPA incidental take requirenents.

5.8.2 Council Responsibilities. The 1988 and 1994
Amendnents to the MVWPA pl ace a greater burden on Councils to consider
the inpacts on marine mammal s in managi ng fisheri es.

Council representatives are nenbers of Take Reduction Teans required by
the 1994 MWA Anendnents. The teans are directed to formul ate Take
Reduction Plans for strategic mari ne manmal stocks and ot her marine
manmmal s havi ng high incidental take rates. Take Reduction Pl ans may
recommend restricting commercial fisheries by time, area, fishing
techni que, and/or gear. Councils may be requested to recommend action
to mtigate adverse inpacts on marine mammals and will be consulted as
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part of the Take Reduction Plan process. The FMP package should

i nclude a discussion of the Take Reduction Plan requirenents and what
measures coul d be taken under the Magnuson-Stevens Act to avoid or
mtigate adverse inpacts of the fishery on marine mamal s.

5.9 Proposed regulations.5.9 Proposed regulations. The OFR s
Docunent Drafting Handbook gives detail ed gui dance on format and
content requirenents of all Federal regulations. Proposed regulations
not conformng to the OFR Handbook will not be filed. Proposed
regul ati ons must contain a preanble, signature line, and regul atory
text. Regulations nust be typed doubl e-spaced and be separable from
ot her docunents in order to be acceptable to the OFR for publication.
The regul ati ons nmust coincide or fall wthin the scope of the FW
managenent neasures. A proposed rule for an FMP/ amendnent nust be
revi ewed by GCRA before subm ssion
to HQ unless an alternative legal review is provided. The preanble
must i ncl ude:

o A summary of the action proposed that answers the

guestions: \Wat the action does, why is it needed,
and what its intended effect is;
o Al dates relevant to public know edge of the
proceedi ng, such as comment deadlines, public
hearing dates, etc.;
0 Relevant addresses for requesting docunents or
subm tting comments, etc.
o0 Person to contact for nore information;
0 Suppl enmentary background i nformati on and di scussi on
of maj or issues;
o Cassification sections under E. O 12866, RFA, PRA
and ot her applicable | aws; and
o List of index subjects, required by OFR

6.0 References.6.0 References.

6.1 Bibliography.6.1 Bibliography. List the scientific
references cited in the FMP in a bibliography.

6.2 Sources of data and net hodol ogy. 6.2 Sources of data and
met hodol ogy. ldentify the sources of data presented in summary formin
the FMP. To the extent appropriate, discuss the quality of the data.
Detail ed data, tables, anal yses, and net hodol ogy may be i ncl uded.

6.3 List of public neetings and summary of proceedings.6.3 List
of public neetings and sunmary of proceedings. List the public
meetings held in the preparation of the FMP, with each neeting
identified by location, date, nunber of the public attending, and a
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summary of comments received. List any other appropriate public record
information (e.g., FR citations).

D. PHASE I11: PUBLIC REVI EW AND COUNCI L ADCPTI ON

Backgr ound

Thi s phase involves the review of the draft FMP and other rel ated
docunents (draft NEPA docunents, draft RIR | RFA, including ESA
anal ysis) by the public and NOAA/NVFS, the transformation of the draft
FMP to a final FMP, and the adoption of the FMP by the Council.
Councils nust identify the preferred alternative to address the
identified problens (see Sections 5.1 and 5. 2).

Publ i c hearings, as required under the Magnhuson-Stevens Act, are
conducted during this phase. A regularly schedul ed Council neeting may
be used to schedul e public hearings. NMS participates as necessary
under NEPA and RFA, as requested by the Council. Councils must conduct
public hearings at appropriate tinmes and |l ocations so as to allow
interested persons to be heard during FMP preparation. The nunber of
hearings will vary fromfishery to fishery, depending on the |evel of
public interest and the issues consi dered.

Because t he nanagenent neasures as expressed in the regul ations
represent the essence of an FMP' s intended effect, early famliarity
with these regulations will avoid m sunderstandi ngs by the public and
by governnent reviewers. Councils are particularly urged to work with
the RA and GCRA to have draft proposed regul ations for each significant
alternative available to the public and to submt themfor NWVS
informal review at the earliest possible tine.

Once NVFS has determ ned that all necessary conponents of the
draft FMP package have been conpleted by the Council, NMFS will begin
its informal advance review of all draft docunents. |If a DEIS is
required, NMFS will determ ne whether the DEIS is adequate for filing.
If the DEIS is determ ned to be inadequate, it will be returned to the
Council by the RA, identifying the deficiencies and suggesting
nodi fications. If an EA will satisfy NEPA requirenents, the draft EA
will be reviewed and commented on by NMFS as part of the draft
FMP/ anmendnent package.

Once the Notice of Availability of the DEIS is published by EPA,
NVFS will provide the Council wth comments (by letter fromthe RA,
including critical and substantive issues) by the 60th day after the
start of the public review period for the DEIS. |If the action does not
involve filing of an EI'S and subsequent public review, NVFS w ||
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provi de comments by the 60th day after the draft FMP/ anmendnent package
is distributed to Regional and HQ reviewers. For those FMPs/anendnents
that involve conplex issues conprising establishnent of new policy,
drafting | egal opinions, or resolving substantive internal differences
of opinion, coments may occasionally be del ayed beyond the 60th day.
However, 60 days for NMFS review and conment is a reasonabl e maxi num
time period to acconplish all the actions involved, and is an
investnment of tinme that should help to avoid substantive difficulties
once the formal review period has begun. However, a Council has the
option of requesting NMFS consul tation and/ or advance review of its
draft FMP/ anmendnent and associ ated docunents prior to public hearings.

Event Schedul e

I11-1. Council submts draft package to Region and F/ SF3. Package
should include the follow ng el enents, sone of which may be conbi ned:

a. D(S)ElIS/EA (50 copies);
b. Draft FMP/ anmendnent (50 copies);
c. Draft RIR, including IRFA if applicable (20 copies);
d. Draft discussion and supporting statement for new or
revi sed recordkeepi ng/reporting requirenents (6 copies);
e. Draft proposed regul ations, including preanble

(6 copies); and
f. Source docunents, if any (4 copies).

I11-2. Region, GCRA/GCF, and F/ SF3 begin review of draft package for
critical and substantive issues, including ESA, and adequacy of
supporting anal ytic docunents. F/ SF3 coordinates review with HQ NOAA
and ot her agencies, as appropriate. F/ SF provides a consoli dated
Ofice cooment to RA; individual reviewer's comments are provided to
the Region as available. |If the DEIS is acceptable, F/ SF3 prepares
necessary transmttal letters (including letter to agencies and public
groups), obtains OP/SP final clearance, and files the DEIS with EPA

F/ SF3 provides the Council with filing, publication, and comment period
information and the original signed letter. The Council distributes
the DEIS (wwth the letter to agencies and public groups) concurrent
with EPA filing. EPA publishes the Notice of Availability of the DEI S
in the FR The Council schedul es public hearings and, through F/ SF,
publ i shes the Notice of Hearings in the FR

I11-3. Region prepares draft issues letter fromthe RA to the Council,
and sends a copy to F/SF3 for review

I11-4. Region calls joint issues neeting with F/ SF, GCRA, and GCF (in
person or by conference call), if necessary, using the draft issues
letter as a focus, and attenpt to resolve differences, if any. |If

May 1, 1997 A- 59



significant differences are not resolved, F/ SF3 prepares a conment neno
to the Region. F/ SF3 informally transmts any technical comrents to
t he Regi on.

I11-5. Region revises draft issues letter to the Council, based on (a)
the issues neeting, (b) any F/ SF conment neno, and (c) technical
comments. Region transmts the revised draft issues letter to F/SF for
concurrence.

I11-6. F/SF3 reviews the revised issues letter. |If F/SF concurs, it
notifies the Region. |If F/ SF does not concur, F/ SF3 prepares a dissent
meno (F/SF3 to F/SF), and transmts it, with the draft issues letter,
to F/SF for resolution of differences. F/ SF reviews the docunents;
confers with RA, GCF, and F/ SF3, as necessary, advises of HQ position
on issues, and inforns the RA

I11-7. Region prepares the final issues letter to the Council, with a
copy to F/SF and F/ SF3. The target date for Council to receive the

i ssues letter is 60 days after publication of the DEIS Notice of

Avai lability, or, if there is no EIS, 60 days after the starting date
of HQ and Regi onal review of the draft package.

I11-8. |If endangered or threatened species or critical habitat may be
affected, NMFS consults wth itself and/or FW5, depending on the
speci es involved. The Council receives an informal consultation letter
or bi ol ogical opinion from NVFS and/ or FWS.

[11-9. Council revises FMP/anendnent, NEPA docunent, and regul ati ons,
as appropriate, adopts by Council vote, and submts themfor forma
Secretarial review If the Council's revision to the preferred
alternative identified for public hearings is substantive, and may or
will differ in context or intensity fromthe alternatives that were
anal yzed and subjected to public coment, a revised DEIS or DSEIS, with
the required coment period, nay be necessary (see Background above).
Anot her vote by the Council would then be necessary. The Council is
encouraged to submt the draft proposed rule to the RA for an infornal
review prior to subm ssion of the FMP/anendnent package for fornmal
Secretarial review The Council advises state(s) with approved coastal
managenent prograns whet her the proposed nmanagenent activity wl|
affect any land or water use or natural resource of the coastal zone.
Copies of the letter(s) to the state(s) and responses, if any, wll be
included in the subm ssion of docunents to the RA for Phase IV.

E. PHASE |1V: FINAL FMP/ AVENDVENT REVI EW AND APPROVAL;
PROPOSED REGULATI ONS AND FI NAL RULEMAKI NG

Backgr ound
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Thi s phase invol ves Secretarial review of the FMP/ anendnent,
supporting docunentation, publication of proposed regulations, and
i ssuance of the final rule. The authority for these actions has been
del egated fromthe Secretary of Commerce to the Assistant Adm nistrator
of Fisheries (NWS). This phase enconpasses the review, approval, and
publication schedul e mandated by the Magnuson-Stevens Act within which
are several controlling deadlines for specific actions (sections
303(c) (1), 304(a) and (b)). The nost critical of these deadlines are:
(1) The "transmttal" date, which establishes the benchmark for al
ot her dates, which is determ ned by the RA when all of the necessary
docunentation is determned to be conpl ete;

(2) publication of a notice of availability within 5 days of the
transmttal date, which initiates a 60-day public comment period on the
FMP/ amendnent; (3) the publication of the proposed regulations in the
Federal Register after evaluation by NMFS for consistency with the

FMP/ amendnent, the Magnuson- Stevens Act, and other applicable | aws
(which has no statutory deadline);

(4) conclusion of the public conmment on the proposed rule, which wll
generally be 45 days, but may range from 15-60 days;

(5) conclusion of the 60-day public comrent period on the

FMP/ amendnent; (6) the decision by NVFS, on behalf of the Secretary,
within 30 days of the end of the comment period on the FMP/ anendnent,
when the Council is notified of the approval, disapproval, or partial
approval of the FMP/anendnent by the RA, with the concurrence of F; and
(7) the publication of the final rule in the Federal Register within 30
days of the end of the comment period on the proposed rule. This tinme-
critical schedule demands innovation and flexibility on the part of

pl anners and reviewers. A successful Secretarial review depends on the
careful planning, analysis, and communi cation that preceded it.

Comruni cati on between the RA and HQ must occur, when necessary, to
clarify or discuss issues, and resolve differences; it is anticipated

t hat communi cati ons between the Regional and HQ staffs will regularly
occur for each FMP/ amendnent processed.

Al t hough the schedul e created for each FMP/ anendnent sets dates on
which action is required or expected, it is necessary that preparation
of docunments (decision nenoranda, response to comments, etc.) begin
prior to the times indicated to avoid | ate subm ssions and to
facilitate efficient processing of regulatory actions. The follow ng
is alisting of the major events that affect the schedul e of
activities.

1. Transmttal Date - The Magnuson- Stevens Act specifies a benchmark
date, the "transmttal" date, fromwhich all other dates wll be
calculated. This date is determ ned by the RA when all of the

requi red docunents have been received and adjudged to be adequate to
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begin review. Consultation anong Regi onal and HQ fi shery managenent
and | egal staffs is strongly encouraged prior to the declaration of
the transmttal date, such that there is general agreenment on the
conpl et eness and adequacy of the Council's FMP/anendnent to make the
statutory evaluation and determ nati ons under the Magnuson- Stevens
Act and other applicable laws. Once the transmttal date has been
determ ned by the RA, Secretarial review begins and required
docunents nust be provided to HQ imedi ately (i.e., on the
transmttal date).

2. Review of FMPs/Anendnents and Requl ati ons:

a. Review of FMPs/Anendnents - Section 304(a) of the
Magnuson- St evens Act specifies that, upon subm ssion by a Council,
NVFS nust :

(1) Immediately comence a review of the FMP/anendnent to
determ ne whether it is consistent with the national standards,

ot her provisions of the Magnuson- Stevens Act and ot her applicable
| aws;

(2) Imediately (defined in the Magnuson- Stevens Act as neani ng
within 5 days) publish in the Federal Register a notice stating
that the FMP/anendnent is available and the witten information,
views, or comments of interested persons on the FMP/ anendnent may
be submtted during the 60-day period beginning the day after the
notice is published;

(3) Approve, disapprove, or partially approve an FMP/ anendnment

wi thin 30 days of the end of the comment period on the

FMP/ amendnent, in witing to the Council;

(4) |If an FMP/ anendnent is disapproved or partially approved, the
RA nmust specify in witing to the Council the inconsistencies of

t he FMP/ amendnent with the Magnuson- Stevens Act and/ or ot her
applicable |l aws, the nature of inconsistencies, and recommendati ons
for actions to make the FMP/ anendnent conformto applicable | aws.

If the Council is not notified wthin 30 days of the end of
the coment period on the FMP/ anendnent of the approval,

di sapproval, or partial approval, such FMP/anendnent shall take
effect as if approved. |f an FMP/anmendnent is di sapproved or
partially approved, the Council may resubmt a revised

FMP/ amendnent and revi sed proposed rule, where applicable. There
is no required schedule for the resubm ssion by a Council of a

di sapproved or partially approved FMP/ anendnent. Such resubm ssion
woul d be subject to the sanme schedule as a newly submtted

FMP/ amendnent .

b. Review of Requlations - Section 304(b) of the Magnuson-
Stevens Act specifies that, upon transmttal by the Council of
proposed regul ations that the Council deens necessary and
appropriate for carrying out an FMP/ anmendnent, NMFS nust
i mredi ately (defined in the Magnuson- Stevens Act as within 5 days)
initiate an evaluation of the proposed regulations to determ ne
whet her they are consistent with the FMP/anendnent, the Magnuson-
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Stevens Act, and other applicable |aws and, wthin 15 days, make a
determ nation

(1) If the determnation is affirmative, NVMFS will publish
t he proposed regulations in the Federal Register, with such
techni cal changes as may be necessary for clarity and an
expl anation of those changes, for a public coment period of 15 to
60 days (normally this will be 45 days for a proposed rule
i npl enmenti ng an FMP/ anendnent, and 30 days for a regulatory
anendnent); or

(2) If the determnation is negative, NVFS nust notify the
Council in witing of the inconsistencies and recomend revisions.

Upon being notified of inconsistencies in proposed
regul ations, the Council may revise the proposed regul ati ons and
resubmt them under the above schedule (b).

Fi nal regul ations nust be published in the Federal Register
within 30 days after the end of the comment period on the proposed
rule; the Council nust be consulted before making any revisions to
t he proposed regul ati ons.

3. Secretarial Review of a Revised FMP/ anendnent

| f NVFS di sapproves or partially approves an FMP/ anendnent, the
Council may submt a revised FMP/ anmendnent under section 304(a)(1)
of the Magnuson- Stevens Act.

Event Schedul es

| V-1. Fi shery Managenent Pl an or Anendnent

IV-1(1). Council transmts package to Region. The nunber of
copi es needed for HQ is included in parentheses; each Region
determ nes its own needs.
a. Final FMP/anmendnent (50).
b. FEIS/ EA if needed (50).
c. DRIR (may be clarified or supplenented per public
comment) including IRFA, if necessary (50, when separate
docunent) .
d. Proposed regul ations and preanble, if the FMP/ anmendnent
is to be inplenented through proposed regul ati ons (10).
e. Request for information collection (OVMB 83-1 and
justification), if needed (6).
f. CZM consistency determ nation (positive or negative), if
separate fromthe FVMP (4):
1. Letter from Council/RA to appropriate states; and
2. Copies of responses from any states.
g. ESA section 7 consultation requirenents, if needed:
1. Informal consultation docunents (6); or
2. Biological opinion resulting fromfornal
consultation (6).
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h. Notice of Availability for FMP/amendnent (1).
i. Source docunents, if any (4).

| V-1(2). Because the transmttal date may occur on any day of the
week, key events may fall on any day of the week, including

weekends or holidays. |If a calculated decision day falls on a
weekend or Federal holiday, the decision nmust be made no | ater than
on the precedi ng Federal working day. |If a cal cul ated comment

period would end on a weekend or Federal holiday, it wll be
extended to end on the next Federal workday. Upon the
identification of the transmttal date by the RA a schedule is
produced and nade avail able by F/ SF5. F/ SF3 coordi nates the revi ew
of the FMP/anendnent and associ ated docunents in HQ and w th NOAA
and ot her agencies, as required.

I V-1(3). Begin Secretarial Review F/ SF3 reviews the Notice of
Avai l ability and sends to GCF for |egal clearance.

| V-1(4). F/ SF3 submts the Notice of Availability to the Ofice
Director for signature, to be published in the FR

IV-1(5). Wthin 5 days after the transmttal date, the Notice of
Avai lability is published in the FR (this requires the notice to be
submtted to the OFR 3 working days before it is published).

Public coments will be due within 60 days, beginning with the day
after the date of publication of the Notice of Availability.

IV-1(6). RA, F/ SF3, and GCF begin review of the FMP/ anendnent,
associ at ed docunents, and the proposed preanble and regul atory
text.

IV-1(7). RA and F/ SF3 distribute the FEl S(EA)/ FMP/ anendnent ,
proposed regul ations, RIR and other docunentation to reviewers,

i ncl udi ng, anong others, F/SF4, F/ ST, F/PR, F/HC, F/ OM GCF, USCG
and NV ORMB. Copi es of the docunents, in addition to a review
schedul e, are sent fromF/ SF3 to GC and AGC/L&R. F/ SF sends the

| RFA to SBA, if the FMP/anmendnent and/or its inplenenting

regul ations are determ ned to be significant under RFA

IV-1(8). If there is an EIS or SEIS for the FMP/ anendnent, the
Notice of Availability of a final EIS or SEIS nust be published by
EPA such that there is a 30-day period before Decision Day. (CEQ
requires the 30-day period to ensure that the docunents and
supporting record are conplete prior to the decision.) EPA
requires the notice to be delivered on or before a Friday to be
publ i shed the foll owm ng Friday.

| V-1(9). Public comment period on the FMP/ anmendnent ends. RA
begi ns preparation of the decision nmeno on the FMP/ anendnment (RA to
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F), including final determ nations for applicable laws. Public
coments on the FMP/ anendnent and the proposed rule received

t hrough the end of the comment period on the FMP/ anendnent nust be
summari zed and responded to in the final rule. |If the action is
significant under the RFA, a FRFA is prepared (I RFA is nodifi ed;
Counci |l provides supplenment to the RIR/ RFA, as necessary) that wll
be made available to the public (see PHASE |1, 5.4). Appropriate
el emrents of the package nust be cleared by GCRA and Center. The RA
must consult with F regarding the RA's intended decision, prior to
t hat decision being finalized. The RA s decision neno on the

FMP/ amendnent nust reflect a full discussion of key issues,

i ncl udi ng di sagreenents, if any.

| V-1(10). The RA approves, disapproves, or partially approves the
FMP/ amendnent, based on consistency with the Magnuson- St evens Act
and ot her applicable |laws; after verifying that the supporting
docunents (EA, RIR, FRFA, etc.) are adequate, makes fi nal
recommendat i ons of econom c inpact under the RFA; and signs the
RA' s decision nmeno on the FMP/anendnent. |f, as a result of public
coment, reporting requirenents have been changed fromthose
proposed in the proposed rule, the Region will provide a revised
83-1 and supporting statenent to F/SF5, with a copy to F/SF3. The
RA transmts to F/SF the decision neno (RAto F), RIR/ FRFA, final
rule, draft transmttal nmenos (F to AGC/ L&R and AS) and draft
letter to the Council approving, disapproving, or partially
approvi ng the FMP/ anendnent .

| V-1(11). F/ SF consults with the RA, if necessary; and may brief F
on the pendi ng deci sion.

IV-1(12). F concurs in the decision of the RA to approve,

di sapprove, or partially approve the FMP/ anendnent, and the Region
notifies the Council in witing of that decision.

(Note: Concurrence with the decision to approve, disapprove, or
partially di sapprove nust occur on or before the 30th day after the
end of the public coment period on the NOA )

| V-2 Review of Requl ati ons i npl enenti ng FMP/ Anendnent

IV-2(1) Upon transmttal of the proposed rule, NMFS nust initiate
a review of the proposed regulations wthin 5 days to determ ne
whet her they are consistent with the FMP, amendnent, Magnuson-
Stevens Act, and other applicable | aws.

| V-2(2) Proposed rules are reviewed for appropriate |egal text,
requi red publication format, and consi stency wth FMP/ anendnment
managenent neasures and ot her applicable laws. F/ SF reviews the
action froma national perspective. |If the reporting burden is
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changed, F/ SF5 reviews the paperwork budget and supporting
statenent prior to transmtting the 83-1 to NOAA, along with the
proposed rule as received fromthe Council, and PRA supporting
statenents. F forwards the PRA package to OAlx1l for formal NOAA
revi ew.

IV-2(3). Wthin 15 days of initiating evaluation of the proposed
regul ati ons, F nmakes a determ nation whet her the proposed

regul ations are sufficiently consistent with the FMP/ anendnent, the
Magnuson- St evens Act, and other applicable aws to publish the
proposed rule for public comment.

If F's determnation is affirmative, F transmts the proposed
regul ations to AGC/L&R and to AS for clearance to publish the
proposed rul e.

If F's determnation is negative, F returns the proposed rule
to RA with recomendations for revisions. The RA notifies the
Council in witing of the inconsistencies and recommended revisions
to the proposed rule. Regardless of F's determ nation on the
proposed rule, Secretarial review on the FMP/ amendnent conti nues,
and the decision to approve, disapprove, or partially approve nust
be made within the statutory tinefranme established by the date of
publication of the NOA

| V-2(4). NOAA forwards the PRA package to OMO for formal DOC
review, if applicable.

I V-2(5). AGC/ L&R reviews the regul atory package and cl ears
publication of proposed regul ati ons by providing a docket nunmber to
F/ SF3; transmts regul atory package to OVB, if the action is
significant under E. O 12866; and transmts the PRA request to QOVB,
i f applicable.

|V-2(6). F signs and F/ SF5 sends the proposed rule to OFR  This
shoul d occur within 5 working days after F has cleared the proposed
rule (see 1V-2(3)). AGC/L&R transmts the certification of
nonsi gni fi cance under the RFA to SBA, if applicable.

| V-2(7). Publication of the proposed rule initiates a coment
period, that is generally 45 days, but may range from 15-69 days.

IV-2(8). OVB comments on the proposed rule and RIR, if the action
is significant under E. O 12866, and AGC/ L&R transmts these and
its own coments to GCF;, NOAA transmts its comments to F/ SF3; F/ SF
transmts public coments and other QOvB, DOC, NOAA, and NMFS
comments received on the FMP/anendnent and the proposed rule to the
RA.

IV-2(9). RA prepares final rule and associ ated docunents;
addresses public comments in the final rule.
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I V-2(10). F/ SF3 prepares the final rule for clearance and submts
the RA's decision nmenbo with transmttals (F to AGC/ L&R and AS) and
the final EAwth transmttals (F to PSP and public). F/ SF3
forwards the decision package to GCF and F/ SF for cl earance.

I V-2(11). F signs the nmeno transmtting the final rule to AGC L&R
and AS and signs the FONSI for the EA if applicable. F/ SF3
notifies the Region of concurrence by F.

I V-2(12). AGC/ L&R provides a docket nunber for the final rule to
F/ SF3. AGC/L&R transmts the certification of nonsignificance to
SBA, if applicable and not previously done at the proposed rule
st age.

IV-2(13). F signs the final rule. F/ SF5 sends the final rule to
the OFR

IV-2(14). Final rule is published by the OFR  APA 30-day del ayed
ef fectiveness period begins, except when all or part of that period
is wai ved for good cause (which nmust be explained in the

Det erm nati ons section of the RA's decision neno and the

Cl assification section of the final rule).

I V-2(15). End of APA 30-day del ayed effectiveness peri od. Fi nal
regul ati ons becone effective, unless otherw se specified. OWB has
60 days fromthe date of publication of the final rule to approve,
di sapprove, or nodify a collection of information contained in the
final rule. The regulations becone effective at end of the APA 30-
day del ayed effectiveness period, or earlier if delayed
effectiveness is waived. Data collection cannot |egally take place
and someone cannot be prosecuted for failing to provide information
before OVB issues a control nunber, the control nunber is added to
the regul ations, and the public is notified of approval.

F.  PHASE V: CONTI NUI NG AND CONTI NGCENCY FI SHERY MANAGEMENT

Thi s phase invol ves aspects of operational fishery managenent:
(1) Continuing managenent after the FMP (or anendnent) is in place,
(2) energency provisions of the
Magnuson- St evens Act, (3) disapproval/partial approval of an
FMP/ amendnent, (4) Secretarial FMP/amendnent, and (5) rebuilding
overfished fisheries.

1. Continuing Fishery Managenent

The Framewor k Concept
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The activities involved in continuing fishery managenent
i ncl ude nonitoring, evaluation, adjustnent, and revision. Ease of
conti nui ng managenent depends al nost entirely on the foresight
exercised in preparing the FMP, and on identification of continuing
research and data needs to nonitor the changing conditions in the
fishery. These guidelines focus on the "adjustnment" features of
conti nui ng managenent; they summari ze and slightly nodify the
i nformal guidelines issued by NVFS in May 1982 on framework
neasur es.

The essence of the framework concept is the adjustnent of
managenent nmeasures within the scope and criteria established by
the FMP and inplenenting regulations. This is distinguished from
revi sion of a managenent program by FMP anmendnent. Framework
measures are intended to describe future managenent actions, which
woul d be inplenented within a range as defined and anal yzed in the
FMP and associ ated anal yses. |If a proposed regul atory acti on under
a framework neasure is outside the scope of the FMP and its
i npl enenting regul ations, the FMP nust be anended before the action
can be inplenented. The Magnuson- Stevens Act Secretarial review
schedul e (see Phase IV) is too long for practical managenent of
certain aspects of many fisheries. The purpose of a franmework
measure is to make it possible to nanage fisheries nore respon-
sively under conditions requiring "real time" managenent.

The framework concept is not intended to circunvent the FMP
anendnent process that nust take place when circunstances in the
fishery change substantially or when a Council adopts a different
managenent phil osophy and objectives, triggering significant
changes in the managenent regine. Nor are framework nmeasures
intended to avoid statutory requirenents of the Magnuson- St evens
Act, other applicable | aws, and Executive Orders. These other
applicable laws direct agencies to give special attention to
certain national values in the decisionmaki ng process and/ or
requi re a process for assessing and anal yzi ng vari ous inpacts of
proposed regul atory actions. OWB nust still review requests for
collections of information under the PRA and significant rules
under E. O 12866. Every framework nmeasure nust be anal yzed and be
avai lable to the public for coment at sone tinme prior to
i npl enentation. The analysis may be provided at the same tine the
framework is added to the FMP, or it may be provi ded subsequently
when the framework action is actually taken. Public notification
and opportunity for comment nust be provided, either when the
framewor k neasure is established, or |ater, when the framework
action is taken under the framework process in the FMP and/or its
i npl ementing regulations. The extent of analysis and notification
and comrent required will depend on the specificity and anal ysis
when the framework was established.

Non-codi fi ed framework nmeasures nmay be in effect for nore than
a fishing year (i.e., 12 nonths), under certain circunstances, but
the effective dates nust be explicit. Codified regulations
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appearing in the CFR can be anended only by final rule docunents,
and not by non-codified framework actions.

Traditional or "d osed" Framework Measures

A "cl osed" framework describes with great specificity the
ci rcunst ances under which a particul ar managenent action is to be
taken. The action is mnisterial, and virtually w thout discretion
by the RA, or F/SF for Atlantic highly mgratory species. The
action's ecol ogical, economc, and social inpacts have al ready been
described in the anal yses prepared when the franmework neasure was
adopted. An exanple of one of the sinplest, quickest types of
i nseason adj ustnent that can be made under a framework is the
closure of a fishery based on projection of attainnent of a quota.
O her exanpl es include adjustnent of trip limts or hours of
fishing, based on actual effort; alteration of a closed season
based on biol ogi cal data; and adjustnent of quotas, based on
conputational errors or late reporting.

These actions are taken by "rule-related notices" that are
cl eared by GCRA and GCF, signed by F/SF, and sent fromF/ SF to the
OFR for publication in the Rul es and Regul ati ons section of the FR
Cl osed-framework actions are exenpt fromreview by OMB under NVFS
| ong-standing arrangenent with that office, because there is no
need for prior public comment and the basis for the actions has
al ready been anal yzed under E. O. 12866 (or predecessor orders.
Routi ne i nseason actions have been signed by F/SF and sent to the
OFR within 1 day after the RA decided to take the action, provided
that the necessary Regional clearances have been submtted and the
docunents have been properly prepared. For routine neasures,
advance cl earance by GCF and F/ SF3 can be obtained, allow ng quick
response when the RA determ nes that an action nust be taken (e.g.,
t he quota has been reached).

Event Schedul e

a. Region notifies F/SF3 at earliest opportunity of intended
action.

b. Region prepares notification docunent and information neno to
F/ SF, GCRA clears, and RA signs neno. Region transmts to F/ SF3
and identifies a Regional contact point.

c. F/ SF3 logs, tracks, reviews, and clears FR docunent; sends to
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GCF for clearance.
d. F/ SF3 receives GCF clearance, sends to F/SF for signature.

e. F/ SF signs and F/ SF5 sends to the OFR

"Open" Franewor kK Measur es

Not every managenent adjustnent can be forecast and descri bed
with the specificity of closed framework actions. A w de range of
nunbers for TAC m ght be identified in an FMP, but the annual
determ nation of TAC m ght be based on so many factors that the
Council would want to nmake its own recommendati on and to provide
for public comment on the proposed | evel of harvest. This sort of
framework is called "open," because there is nore latitude in
choosing the specification or managenent neasure, in response to a
| ess well defined set of circunstances. |Its effects are |ess
susceptible to thorough prior analysis than those of a cl osed
framework; if the RIR/ RFA did not adequately treat the inpacts of
t he proposed action, additional analysis nust be done. Because the
paraneters are broader than for a closed framework action, public
comment on the original framework nmechanismis less likely to
satisfy the APA requirenents for notice and comment on the eventual
managenent action. NMFS arrangenent with OVB provides for an
exenption of open framework proposals fromreview by OVB.

A comon exanple of an open framework is the annual
specification of OY, DAH, TALFF, JVP, DAP, and other anounts that
act as limtations or guidelines for different harvesting and
processi ng sectors. FMPs with this type of framework generally
provi de for Council recommendations to the RA at a designated tine
of year, the RA's acceptance or rejection of the Council's
recommendation, publication of initial specifications in the
Proposed Rul es section of the FR, a public coment period, and
publication of final specifications in the Rules and Regul ati ons
section of the FR O her open franmeworks involve adjustnent of
area boundaries to respond to shifting fish popul ations, changes in
size limts to reduce discards, prohibitions against use of certain
gear to aneliorate gear conflicts, and the collection of additional
data. Qpen framework actions may be inseason or annual and may
| ast no longer than the fishing season, or they may be intended to
be effective indefinitely. The extent of anal yses depends on
whet her, and to what extent, the inpacts were anal yzed when the
framewor Kk neasure was establ i shed.

Abbr evi at ed Rul enmaki ng

Sone Councils have chosen to conbine the attractive attributes
of closed frameworks (notice action, short tinmetable, no additional
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anal ysi s) and those of open franeworks (less specificity, nore
flexibility, Council input). A Council may be unable to describe
in any detail the future problens that m ght occur or the responses
that m ght be nade, but want the action to be inplenmented very

qui ckly. An exanple of this type of rulemaking is Measures for the
Nort heast Mul ti species Fishery

(50 CFR 649.90), which authorizes use of supporting rationale,

anal ysi s of managenent neasures, if any, and infornmed public
testinmony at the Council |evel as the "good cause" for waiving the
usual notice and coment procedure under the APA. Thus, if the RA
concurs, the neasures nmay be issued as a final rule.

Al so see Part 660-Fisheries Of Wst Coast and Western Pacific
States, subpart G West Coast Fisheries, section 660.321

Speci fications and Managenent Measures.

Requl at ory Anmendnents

Regul at ory anmendnents anend regul ati ons, not an FMP. Section
303(c)(2) of the Magnuson-Stevens Act provides that a Council shal
submt proposed regul ations the Council deens necessary or
appropriate to nodify regul ations inplenenting an FMP/ anendnent at
any tinme after the FMP/anendnent is approved. A regulatory
amendnent is used to clarify Council intent or to interpret broad
terms contained in approved FMPs; it may be used to inplenent a
portion of an approved FMP/ anendnent that was reserved and the
Council now desires NVFS to inplenment.

Regul at ory anmendnents can be used when a Council believes a
specific problemmay occur in the fishery that would require
addition to or anmendnment of the original regul ations, but the exact
nature of the event or the renedial action cannot be foreseen at
the tine the FMP is being prepared. An exanple is the concern
that, with the gromh of a fishery, a gear conflict mght arise
that could lead to serious disruption. |In such cases, a Counci
may not be able to predict the nature, |ocation, or nagnitude of
the event with sufficient certainty to describe the neasures needed
to address the problem the effects of the regul atory change, or
the criteria to be used with sufficient precision to use
abbrevi ated rul emaki ng procedure. Nevertheless, there may be a
need to act nore rapidly than is possible through the FMP amendnent
process. The nechanismto use under these circunstances is a
regul atory anmendnent, if the authority is provided for in the FM.

Regul at ory anmendnents nust go through the normal rul emaki ng
procedure, including determ nation of significance under E. O
12866; tinme saved is derived fromthe fact that the change was
anticipated within the scope of the FMP/anendnent (thus obviating
the necessity for the full FMP anendnment process), and the comment
period is normally 15 to 30 days, instead of the 60-day period set

May 1, 1997 A 71



forth by the Magnuson-Stevens Act for FMP/ anendnents. However, a
regul atory anmendnent submtted by a Council under section 303(c)(2)
of the Magnuson- Stevens Act nust be reviewed by NVFS according to
statutory deadlines: 5 days to initiate evaluation of the proposed
rule, 15 days for F to make a consi stency determ nation and cl ear

t he proposed rule, a standard 30-day public comment period, and
publication of the final rule wthin 30 days after the close of the
comment period on the proposed rule. An interimfinal rule may be
used when a neasure nust be nmade effective imediately and, when
justified, the advance period of public notice and comment and APA
del ayed effectiveness can be waived; however, public comment is
request ed upon publication of the interimfinal rule. A final

rule, which responds to public comments, inplenents the final rule
on a permanent basis, if still found necessary and appropriate.

The FMP and associ ated docunents shoul d define and anal yze as
conpletely as possible the problens foreseen; the kinds of actions
that may be taken to overcone them any criteria for action that
may be foreseen; the economc, social, and environnmental effects
that may occur as a result; and the procedures that are to be used
for taking the action. The inplenenting procedures shoul d
conpensate for the fact that appropriate analysis and opportunity
for public coment on the action may have been Iimted in the
original FMP. A suggested procedure foll ows:

a. The nonitoring team (or plan nmai ntenance team established
by the Council, upon becom ng aware of a problemin the fishery
covered by an approved FMP, identifies it; shows how regul atory
changes can occur that are within the FMP scope and obj ecti ves;
proposes alternatives to overcone it; analyzes the ecol ogical,
econom c, and social effects of these alternatives; and presents
t he package to the Council. |If the problemis outside the scope of
the FMP, an FMP anendnent is the appropriate response.

b. The Council reviews alternative nmanagenent regi nes and
determ nes the alternative that is nost appropriate to neet the
obj ectives of the FMP, | east burdensone to those affected, and nost
likely to correct the problem

C. The Council's proposed regul atory action, the analysis,
and reasons for selection, is made avail able by the Council for
public review and coment.

d. The Council may hold a hearing to take public coment,
after which it prepares anal yses of ecol ogical, economc, and
social effects of various alternatives and a final recommendati on.

e. The RA, in consultation with GCRA, reviews the action to
determine if it falls inside the scope and objectives of the FW
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(requiring a regulatory anendnent) or outside (requiring an FMP
amendnent). If it is a regulatory anmendnment, the RA advises F of
the intention to submt the necessary regul atory changes and

anal yses for processing through NMFS/ NOAA/DOC to the OFR. Such
regul ations, if determned to be not significant under E. O 12866,
woul d not be further reviewed by OMB. Part or all of the APA

del ayed effectiveness period could be waived for good cause.

Section 305(d) authorizes NMFS, on behalf of the Secretary, to
pronul gate regul ati ons, and anend regul ati ons, as may be necessary
to carry out provisions of the Magnuson- Stevens Act, w thout
specific FVMP authority. Part or all of the APA del ayed
ef fectiveness period, or the advance notice and public comment,
coul d be wai ved for good cause.

Techni cal Anendnents

Sone anendnents to regul ations are categorized as final rules
under the APA, w thout the requirenent for notice and opportunity
for public comrent. To distinguish these fromnormal final rules,
the action caption "final rule; technical anmendnent(s)" is used.
Exanpl es of technical anmendnents include sinple housekeeping
changes to existing regul ations, updating to cross-reference ot her
effective rules or laws that are no longer clearly or accurately
presented in fishery regulations, and clarifications or corrections
of inplenmented rules that did not appropriately express the intent
of the FMP or the anmendnent. Technical anendnents are also used to
correct codified text after it has been incorporated into the bound
version of the CFR (i.e., Cctober 1 of each year, for Title 50).
Such actions are exenpt fromreview under E. O 12866.

Corrections

Al l docunents sent to the OFR should be proofed agai nst a copy
of the original docunent to discover any errors that may have
occurred in publication. |If an error was made in the publication
process, F/ SF5 should be notified. F/ SF5 will notify the OFR and
the OFR will prepare and publish, at its expense, a correction
docunent that reflects the content of the original docunment. |If
the error was nade in the original docunent submtted to the OFR
t he agency nust publish in the FR a signed docunent with the action
caption "Proposed rule; correction,” "Final rule; correction," or
"Enmergency interimrule; correction,"” as appropriate, to correct
the error. Error corrections may be made to the regul atory text,
preanble, or tabular material. However, a correction to Title 50
of the CFR nust be submtted to the OFR before Cctober 1 of each
year to prevent the error frombeing printed in the CFR annual
publication. |If the error is undetected and becones codified in
t he published CFR volune, it nmust be corrected through a techni cal
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anendnent .

2. Emergency Provisions of the Magnuson-Stevens Act

The energency provisions of section 305(c) of the Magnuson-

St evens Act should be used only in extrene circunstances. The
energency authority shoul d address unanti ci pated events or problens
that require imedi ate attention. |[|f the Secretary finds that an
enmergency or overfishing exists or that interimnmeasures are needed
to reduce overfishing for any fishery, the Secretary may pronul gate
enmergency regul ations or interimmneasures necessary to address the
enmergency or overfishing, wthout regard to whether an FMP exists
for such fishery. A recommended energency action that does not
conformto the NVFS policy regarding the use of energency rul es
w Il not be supported by NMFS. (See Policy Guidelines for the Use
of Enmergency Rules, 57 FR 875, January 6, 1992.)

The Secretary's authority to take action under this section is
del egated to NVFS, subject to being inforned in advance of
controversial energencies. The NMFS/ NOAA/ DOC revi ew of an
energency rule can ordinarily be conpleted within 23 to 30 days of
the date of receipt in HQ of the conpl ete package from a Regi on,
subject to a nunber of variables. Every effort is made to expedite
an enmergency rule by placing a high priority on these actions.
Section 305(c) does not relieve the Secretary fromthe requirenents
of NEPA, ESA, E. O 12866, PRA, CZMA, and APA, although exenpti ons,
wai vers, and special arrangenents are possible under certain
ci rcunst ances (see section below on "Effect of other applicable
| aws on energency rules"). Processing an energency action could
di srupt the flow of docunents al ready goi ng forward under the
statutory schedule for FMP/anmendnents and regul atory actions.

Under section 305(c)(2)(A) of the Magnuson-Stevens Act, the
Secretary is required to pronul gate energency regulations if a
Council finds that an energency or overfishing exists or interim
measures are needed to reduce overfishing involving any fishery
within its area of authority and requests the Secretary to do so by
unani nous vote of the voting nmenbers. The NOAA O fice of General
Counsel has defined the phrase "unani nbus vote" to nean the
unani nous vote of a quorum of the voting nenbers of the Counci
only. An abstention has no effect on the unanimty of the quorum
vote (i.e., an abstention is not considered a negative vote).

Under section 305(c)(2)(B) of the Magnuson-Stevens Act, the
Secretary may pronul gate energency regul ations or interimneasures
to address an energency or overfishing if the Council, by |ess than
a unani nous vote, requests such action.

Under section 305(a) of the Magnuson-Stevens Act, the
Secretary is required to publish a list of fisheries under the
authority of each Council and all fishing gear used in such
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fisheries. A Council may request the Secretary to promul gate
energency regul ations under section 305(c) to prohibit any persons
or vessels fromusing an unlisted gear or engaging in an unlisted
fishery if the appropriate Council, or the Secretary (NVFS) in the
case of Atlantic highly mgratory species, determ nes that unlisted
gear or an unlisted fishery would conprom se the effectiveness of
conservati on and managenent efforts under the Magnuson- Stevens Act.
An enmergency rule is effective for no nore than 180 days from
the date of publication, with one extension for up to an additional
180 days, provided that the affected Council agrees,
the public has an opportunity to coment, and, in the case of a
Counci |l recomrendation, the Council is actively preparing a FMP, or
FMP anmendnent, or proposed regul ations to address the enmergency or
overfishing on a permanent basis. Early term nation of an
energency recomended by a Council may be nmade only upon agreenent
of the Secretary and the Council concerned. An exception to the
180-day limtation is provided for an energency that responds to a
public health emergency or oil spill, which may remain in effect
until the circunstances that created the energency no |onger exist.
An energency rule is published in the Rules and Regul ati ons
section of the FR

The energency rul e package nust i ncl ude:

a. Enmergency interimrule;

b. Decision nmeno fromthe RA, or F/SF for an Atlantic highly
m gratory species energency, to F, information nmeno fromF to AS,
or, if controversial, a Secretary's information nmeno fromA to the
Secretary;

c. EA or request for alternative arrangenents with CEQ and

d. O her supporting docunents providing required anal yses
under other applicable laws (e.g., ESA section 7 biological opinion
or informal consultation by NVFS/FW5 or, if appropriate,
determ nation that consultation is not required), or the
appropriate waivers (see explanations bel ow).

Pr ovi si onal Event Schedul e

a. As soon as energency action is initiated by a Council, the
Counci | Chairman and the RA nust prepare a joint nenorandum and

May 1, 1997 A-75



transmt it to F, giving advance notice that an enmergency rule is
forthcom ng, describing the action and public issues, noting
potentially controversial aspects, if any, and estimating the date
for action.

b. Day 1: Receipt of the enmergency package fromthe RA,
descri bed above. F/ SF3 begins review of the rule and associ at ed
docunent s.

c. Day 2: F/SF3 sends the reviewed rule to GCF for review.
| f the regul ati on woul d change paperwork burden, F/ SF5 reviews the
SF 83-1 with supporting statenent for information collection and
energency rule, and prepares the request for expedited review

d. Day 5: GCF and the Region send review comments to F/ SF3.
| f the paperwork burden is changed, F transmts the regul ations and
supporting PRA docunents to NOAA for review and i medi ate
transm ssion to DOC, F/SF5 notifies F/ SF3 of the transm ssion of
the request for collection of information.

e. Day 9-13: F/ SF3 clears the energency interimrule,
transmttal nmenos, and the Secretary's decision neno, if
controversial, with consolidated coments through GCF and
appropriate offices.

f. Day 14 F/ SF3 transmts the cleared rule and the
Secretary's decision neno, if controversial, and transmttal nenos
to F/SF for review and comment.

g. Day 16: F/ SF consults with the RA, if necessary, clears
t he nmenos, and sends to F.

h. Day 19: F approves the action, signs the information neno
to AS, or the Secretary's decision neno to A if controversial, and
transmttal of rule to AGC/L&R. F signs EA, if applicable, and
transmts it to PSP for clearance.

i. Day 23: ASinforms F that he has been advi sed or A sends
Secretary the information neno to advise of a controversi al
energency. (Note: an acknow edgenent of the infornmation nmeno by the
Secretary is not required.)

j. Day 25: AGC/L&R provides the docket nunber for the rule
to F/ SF3.

k. Day 26: F signs the energency rule. F/ SF5 submts the

rule to the OFR  F/ SF5 inforns the Region and F/ SF3 of filing.
The Region inforns the appropriate Council (s).
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Effect of "OQther Applicable Laws" on Energency Rul es

a. APA: Section 553(b) of the APA provides that notice and
coment may be waived for "good cause,” if such notice would be
i npracticabl e, unnecessary, or contrary to the public interest.
Section 553(d) of the APA states that nost informal rul emaki ng nust
have a del ayed effectiveness period. This allows tinme for those
affected by a regulation to make any necessary preparations. If F
finds "good cause," a rule may be promul gated w thout prior notice
and cooment with an effective date | ess than 30 days after
publication. The determ nations section of the RA s decision nmeno
and the Cassification section of the final rule should explain the
"good cause" reasons.

The APA al so provides that the 30-day del ayed effectiveness
provi sion may be waived, if the rule is a substantive one (i.e.,
that is not nerely procedural) that "relieves a restriction.” The
determ nations section should al so explain the basis of this
wai ver, if applicable.

b. CZMA: Federal agencies are required to notify states with
approved coastal managenent (CZM prograns of any Federal action
that will affect the land or water uses or natural resources of a
state's coastal zone, and to provide a consistency determ nation.
The consi stency determ nati on should provide information
denonstrating the consistency of the action, to the naxi mum extent
practicable, with the state's approved managenent program A
finding that the action has no effect requires a negative
determnation to the affected states. There are no general waivers
or exceptions allowed under CZMA. The affected states are advised
by letter of the determ nation.

c. Executive Order 12866: An energency rule is subject to a
determ nation of significance for purposes of E.O 12866. As soon
as the Council or the Region has found that an energency is
necessary and consistent with NVFS Policy Guidelines, F/SF3 is
informed. Concurrently, the office preparing the rule transmts an
E.O 12866 listing docunent for the pending energency action
t hrough GCF and AGC/L&R to O RA for concurrence on the
determ nation of non-significance.

d. NEPA: The NEPA requirenments for preparing environnental
docunents are the same for energency actions as for non-
energenci es. However, when energency circunstances nake it
necessary to take an action w thout observing CEQ s NEPA
regul ations, CEQ may grant alternative arrangenents for neeting
NEPA requirenents. Further, a Categorical Exclusion (CE) fromthe
preparation of an environnental docunment may be available, if the
action neets specific criteria set forth in NAO 216-6 (Appendi X
2.e.). The follow ng provides general guidance for neeting NEPA
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requi renents for an energency action (See Appendix 2.e. for
detai |l ed gui dance.)

(1). If the energency action is significant under NEPA, then
an EI' S should be prepared, as would be required for a non-
ener gency action.

(2). If the action has been determ ned to have no significant
envi ronnental inpacts, an EA nust be prepared that provides
the formal basis for a finding of no significant inpact on the
human environnent. In the determ nations section of the

deci sion neno, the RA recommends that F nake the FONSI

(3). In special circunstances, F may request from CEQ

t hrough PSP, alternative arrangenents for neeting NEPA

requi renents. This request and the response becone part of
the adm nistrative record. The types of special arrangenents
CEQ may grant include: (1) The requirenment for preparation of
an environnental docunent is waived altogether; (2)
preparation is delayed; (3) the 45-day public review period
may be shortened; and (4) the 30-day NEPA period of del ayed
effectiveness is shortened/ wai ved. These arrangenents are not
lightly granted by CEQ mnust be sufficiently justified, and
are to be used as infrequently as possible.

(4). NAO 216-6 provides for a programmati c determ nation by
t he responsi bl e program manager that certain types of actions
do not pose significant inpacts on the human environnent, and
are exenpted (CE) fromfurther environnental analysis and
requi renents to prepare environnental docunents. The

determ nation that an action qualifies for a CE is based upon
criteria set forth in NAO 216-6. A CE is not allowed when a
new FMP will be inplenented. FMP anendnents may qualify for a
CEif the amendnent is within the scope of alternatives
addressed in a previous EIS or EA, and the analysis in the
original docunment is determned to be valid and conpl ete.

Enmer gency regul ations without an FMP or anmendnent nust neet
the requirenents of NAO 216-6 to qualify for a CE. The
determ nations section of the RA s decision nenpo provides the
basis and rationale for a CE

e. PRA: Mbost energency rules will not involve an information
collection requirement; therefore, the PRA would not apply.
An energency rule may involve a collection of information
requi renent that is not new and that has been approved under a
previ ously established OMB control nunber. |In that situation, the
OMB Control Nunber is identified in the determ nations section of
the RA' s deci sion nenorandum
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In those rare instances when an energency rule involves a
collection-of-information that has not been previously approved,
t he PRA does apply. Under an energency circunstance, DOC may
request OMB to do an expedited review of the collection-of-
information request. The determ nations section of the RA's
deci sion nmeno provides the justification and rationale for the
collection of information, indicates the PRA package has been
prepared, and requests expedited review (through NOAA, OMD and
OVB). The information may not be collected wthout OVB approval .

f. REA: An enmergency regulation is exenpt fromthe
procedures of the RFA because it is issued w thout opportunity for
prior public comment.

g E O 12606, E.O 12612, E.O 12630, E.O 12898, and
E. O 12988: An energency rule is subject to these orders and is
consi dered for adherence to the criteria for formul ating and
i npl enenti ng policies.

3. Disapproval /partial Approval of FMP/ Anmendnent or
Proposed Regul ati ons.

Backgr ound

a. Revi ew of FEMP/ Anendnent.

Under section 304(a)(3) of the Magnuson-Stevens Act, the RA
with the concurrence of F, may di sapprove or partially approve an
FMP/ amendnent after a finding that the FMP/anendnment is not
consistent wth the national standards, other provisions of the
Magnuson- St evens Act, or other applicable |aws. The Counci
i nvol ved nust be notified of the disapproval or partial approval in
witing on or before the close of the 30th day after the end of the
coment period on the FMP/ anendnent, otherw se the FMP/ anendnent is
approved automatically and nust be inplenented. The witten
notification to the Council nust specify (1) the law with which the
FMP/ amendnent is inconsistent; (2) the nature or substance of such
i nconsi stencies; and (3) recomrendati ons concerning the actions
that the Council could take to bring the disapproved or partially
approved FMP/ anendnent into conformance with the | aw.

The basis for disapproving or partially approving the
FMP/ amendnent may involve a failure of the supporting docunents to
nmeet other applicable laws (e.g., the RIR does not fulfill E. O
12866 requirenments). In this event, the Council will be notified
of the inadequaci es of supporting anal yses, as well as suggestions
for resolving them

If a Council decides to revise a disapproved FMP/ anendnent or
t he di sapproved portion of a partially approved FMP/ anendnment, it
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shoul d carefully evaluate the need to revise the supporting
docunents (e.g., EISEA, RIR/IRFA). Such docunents will need
revision if the type, context, or intensity of economc, social,
and environnental inpacts of the revised FMP/ anendnent are not
addressed by the Council's first subm ssion. The RA will provide
gui dance and assi stance, as requested, concerning the need for, and
type of, changes to supporting docunents. Such changes are
essential for the Council to ensure that the revised FMP/ anendnment
is consistent with all applicable |aws.

b. Revi ew of Proposed requl ati ons.

Under section 304(b) of the Magnuson-Stevens Act, the RA wth
t he concurrence of F, may determ ne that a proposed regulation is
not consistent wth the FMP/ anendnment, the Magnuson- Stevens Act, or
ot her applicable laws. |If an inconsistency determ nation is nade,
the Council involved nust be notified in witing of the
i nconsi stenci es and provi ded recommendati ons for nmaking the
proposed regul ation consistent. After being notified of an
i nconsi stency determ nation, a Council may revise and resubmt the
proposed regul ati ons.

4. Secretarial FMP/ anendnent

Preparation and review of Secretarial plans.

In certain cases the Secretary (or a designee) nmay prepare an
FMP or an FMP anendnment. Section 304(c) of the Magnuson- Stevens
Act specifies that the Secretary may prepare an FMP or amendnent
if: (1) Afishery requires conservation or managenent, but the
Council has not submtted the necessary FMP or amendnent "after a
reasonabl e period of tinme;" (2) when a Council's FMP/ anmendnent has
been di sapproved, or partially approved, and the Council has not
submtted a revised FMP/anendnent; or (3) the Secretary is given
authority under section 304 (i.e., for Atlantic highly mgratory
speci es, and overfished fisheries for which the appropriate Counci
has not submtted a rebuilding plan within the statutory
timefranme). Like any Council FMP/ anmendnent, such Secretari al
amendnents nmust be consistent with the national standards, other
provi sions of the Magnuson-Stevens Act, and other applicable |aws.
A mgjority of the voting nmenbers of each appropriate Council nust
approve any Secretarial action establishing a |imted access
system including any individual fishing quota system wthin that
Council's area of authority.
The authority to issue Secretarial FMPs/anmendnments has been
del egated to NOAA and F wth the standard reservation that the
Secretary nmust be advised in particular cases before final action
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is taken. This has generally been exercised only where FMP
approval / di sapproval was particularly controversial. The authority
to issue Secretarial actions has not been delegated to the RAs; it
is retained in F. However, it is expected that in nost cases the
RA will prepare the Secretarial anendnent for F' s approval.

During Secretarial FMP/anendnent preparation, F will consult
with the USCG with respect to enforcenent at sea and DOS with
respect to foreign fishing, and prepare any necessary or
appropriate proposed regulations to carry out the Secretari al
action. As in the case of a Council-prepared FMP, there are no
| egi sl ated deadlines for PHASES |I-111, which allows tinme for
t horough preparation and i nformal advance review by the Council.
Publ i c hearings shall be conducted, at appropriate tinmes and pl aces
in the geographic areas concerned, so as to allow interested
persons an opportunity to be heard in the preparation of the
FMP/ amendnment and i npl enenting regul ati ons.

When the Secretarial action and proposed regul ati ons have been
prepared, F declares a transmt date and, within 5 days, sends the
docunents and supporting anal yses to the appropriate Council for
comment, publishes a Notice of Availability of the FMP/anendnent in
the FR, and asks for public coments for 60 days. Wthin 15 days
after subm ssion to the concerned Council(s), F will clear the
proposed rule and transmt it to NOAA and AGC/ L&R; if significant
under RFA, the IFRAis submtted to the SBA. Wen a docket nunber
is issued by AGC/L&R, F signs the proposed rule. F/ SF5 sends the
proposed regul ations to the OFR for publication for a 60-day public
comment period. The Council nust submt any comments on or before
Day 60 of the coment period on the Secretarial FMP/ anendnent.
After taking into account any Council and public coments received
during the 60-day period, F nay approve the Secretari al
FMP/ amendnent and associ ated docunents (i.e., EA FRFA if
applicable). NOAA is advised of the action and the final
regul ations are submtted to AGC/ L&R for clearance. Wen a docket
nunber is provided, F signs the final rule. Final regulations
i npl ementing the Secretarial FMP/ anendnent shall be published in
the FR wthin 30 days after the end of the comment period on the
proposed rul e.

5. Rebuilding Overfished Fisheries

a. The Secretary shall report annually to the Congress and to
the Councils on the status of fisheries wthin each Council's
geogr aphical area of authority and identify those fisheries that
are overfished or are approaching a condition of being overfished.
For those fisheries managed under an FMP or internationa
agreenent, the status shall be determ ned using the criteria for
overfishing specified in such FMP or agreenment. A fishery shall be
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classified as approaching a condition of being overfished if, based
on trends in fishing effort, fishery resource size, and other
appropriate factors, the Secretary estimates that the fishery wll
becone overfished within 2 years.

b. If the Secretary determnes at any tinme that a fishery is
overfished, NMFS shall imediately notify the appropriate Counci
and request that action be taken to end overfishing in the fishery
and to inplenent conservati on and nmanagenent neasures to rebuild
af fected stocks of fish. NWMS shall publish each such notice in
t he Federal Regqgister.

c. Wthin 1 year of an identification of overfishing under
(a) above or notification under (b) above or (g) (below), the
appropriate Council, or Secretary, in the case of Atlantic highly
m gratory species fisheries, shall prepare an FMP/ anendnent and/ or
proposed regul ations for the fishery so identified to:
(1) End overfishing in the fishery and to rebuild affected stocks
of fish; or (2) prevent overfishing fromoccurring in the fishery,
whenever such fishery is identified as approachi ng an overfished
condi tion.

d. For a fishery that is overfished, any FMP/ anendnent, or
proposed regul ati ons prepared pursuant to (c) above, or (e) (bel ow
for such fishery shall--

(1) Specify a tinme period for ending overfishing and
rebuil ding the fishery that shall: (A) Be as short as possible,
taking into account the status and biol ogy of any overfished stocks
of fish, the needs of fishing comunities, recomendations by
i nternational organizations in which the United States
participates, and the interaction of the overfished stock of fish
within the marine ecosystem and (B) not exceed 10 years, except in
cases where the biology of the stock of fish, other environnental
condi tions, or managenent neasures under an international agreenent
in which the United States participates dictate otherw se;

(2) Allocate both overfishing restrictions and recovery
benefits fairly and equitable anong sectors of the fishery; and

(3) For fisheries managed under an international
agreenent, reflect traditional participation in the fishery,
relative to other nations, by fishernmen of the United States.

e. If, within the 1-year period beginning on the date of
identification or notification that a fishery is overfished, the
Counci| does not submt to the Secretary an FMP/ anendnent, and/or
proposed regul ations required under (c)(1) above, the Secretary
shal | prepare an FMP/ anmendnent and any inplenmenting regulations to
stop overfishing and rebuild affected stocks of fish within
9 nonths (see PHASE V. 4. Secretarial FMP/ anendnent).
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f. During the devel opnment of an FMP/ anendnent, or proposed
regul ations required under this authority of the Magnuson-Stevens
Act, the Council may request the Secretary to inplenent interim
measures to reduce overfishing under the energency authority of the
Magnuson- St evens Act (see PHASE V. 2. Emergency Provisions) until
such neasures can be replaced by such FMP/ anendnent, or
regul ations. Such neasure, if otherwise in conpliance with the
Magnuson- St evens Act, may be inplemented even though they are not
sufficient by thenselves to stop overfishing of a fishery.

g. The Secretary shall review any FMP/ anendnent or

regul ations required by this authority to rebuild overfished
fisheries at routine intervals that may not exceed 2 years. |If the
Secretary finds as a result of the review that such FMP/ anendnent
or reqgul ations have not resulted in adequate progress toward endi ng
overfishing and rebuilding affected fish stocks, the Secretary
shal | :

(1) In the case of Atlantic highly mgratory fisheries,
i mredi ately nmake revi sions necessary to achi eve adequat e progress;
or

(2) For all other fisheries, imediately notify the
appropriate Council. Such notification shall recomend further
conservation and managenent neasures that the Council should
consi der under (c) above to achi eve adequate progress.
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