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. SUBJECT: Status of Members of Flsherles Hanigenént‘ :

" counclls and District Export Councils-.

t

ment Counclils and the Distrlct Expoxt Coumcils in relation to .

“whether they are "publlc officlals” as defined in 18 U.S.C.

S 219(c). A roview of the clrcumstances of euncl: counoil1's Lunc-
t:ions reveols that the umombocs of the Fisharies Hanagement -

Councils are public officialc us Uafined 113 that statute,. but the
members ©f the District Export Councils arxe not. - '

. packground

Saction 21§,nroh.ib_;l-\:a a puAbl-.‘[t': ole.c.til fron anoting 2@ an agent '
of a foreiyn principal reguired to register undsr the Foxzsign
Ayents Reglstrantion Act of 1910, os onended.’ Violation of this

. k

proccription subjects &the individual to crininal pendlties of

- fine, imprisomment for vp to lwWo years, or both.! 1In the cnse of

Lhe employient of an syent of 'm foreign principal o= a cpecial
Government enployee, the head of the enmploylng agency muy ccrtify
Lo the Atturney General that ilje ompluyment of ctuch an individual

- is vequired in the mational Intaerest.’ Fillng.su<h o cerctifica- -

tion with thse Attorney Goneral wlll ‘exempt that indlvidual from
the strictures of the statute. :

»“publlc official® 1s Jdefin=d as3

{1) any person, S L
4{2) acting for uvr on Lehslf of the’ Unitad -Statee, or
f. Governnant thereof,
43) in any official function, . '
(4) vunder or by.muthority of amy such dopartwnent,
agency, or branch of Government.' - :

122 U.6.C. § 611, .t Esd,

Jrajlure to xogister os r;quirad by <he Foralgm Agents

NRegiptration AcL also subjectcs an individual to crxinmipsl penally.
22 U.s.C. § Gl8. N _ :

218 U.S.C. § 219{D).

-*2B U.S.C. § 219(c) "

UNITED BTATEE DEPARTMENT -OF '
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The Departnent ot Justlcn, h-n 1hterprotod thic dn:lnitxon:{o
include "[m)embers of ndvisory committeoes governcd by the Fedeoral
Advisory. Commlittes Act (FACA) . - - -" They rafined the . s=tatu-
tory-definition set forth above by notlng that gonorally.'

FACA provldea that advisory comn;ttoo- are

establlished or utilizad *in the interost of
‘obtaining advice or recommendations for the
President or one or hore agencles or offlcers

‘of the Federal Govermmeht.' 5 U.S.C. app._ - '

S 3(2). Pursuant to FACA, a daesignated Iedcrnl
"offioial calle all wooetings of an advicory — -
connittee, approves the agenda, chairs or attends- .
all mestings, and way adjourn any keeting of tha :
" committee whonaver hea deternlnes it to be in theo-
public intsrest. -Id. S510(e), {£) . Membaxrc of
advirory committees subjeot to FACA thus perforn

their official ndvisory duties *'for’ the Government
and ‘under® a government agenocy, within the meanlng
‘of section 219. 'neprasantative' »nembers of FACA
committoaes . .: are also ‘public official(s)’

‘within the nennlng of section 219.

Aqainnt this stnhutory 1nterptetntion. the OLC. oplnlon analy:od
the statuvtory basis, the purpoce, and the functionc of the
particular ndvisory commiltee which wvas the cubject of -ths
opinion.. This snalysls ”raxntorca(d] tha conclusion” that the
members of the subject ndvisory comnitteae wvere puhl&c otthinln
wvithin Lhe nonnxng of G 219(c).. .

‘Mewmorandum to The llonorable John P. Schmitx, Deputy Counsel
to the Presldent, from Douglas R. Cox, Deputy Ascistant AttoIney
-General, Of{fice ol lLeyal Counsel, U.S. Department of Juctics,
dated April 29, 1991 {horeinafter raferrcd to ac, OLC'opinlon).

‘oLC Opinion at 2 (footnotes oq#tted),‘.tho opinion dJoos
. obsarve that such conclusion "is consistensnt vith the judicial
congtruction of the vimilar derfinition of °*public offlciul® in
the feodarsl]l bribery statute, 18 U.S.C. § 201(a), on which section.
219 war modeled.” OLC Oplnxon at 2, n.2 (gitipg 130 Cong. Rac. -
1295 (1984); Dixsoy v . 3, 465 U.S. 482, 495 (1904)).

‘_’OLg Opinion, .at J.




Elght FHCe vere established by Section 102 of -the Ha?n'uson .
Flslsaxy Consarvation and Hanzgemont Act, as ‘anendeq,’ for the
purposas -of -advisding, preparing, and submitting to thc Scoxmtary
of Commnerce Cizhery managemsint pla¥is ragacding. thelr resmpective
_regionnl fizhexies.’ Votdng pembers of the rnCs are: (1) the

" principal State offickal vith xarine fichery nanagoncnt respopsi- .
bllity, (2) the Regional birector of tlw Ratioanl Maxine '
Flshories Sexrvios fox-theo geographic acrsa ‘concorned, -and
(3) individuals appointed by the Secretary of Comnerca.®
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Although FACE ars not subject to thae FACA," At nppoars that -
onbers of FMCs arc public officials withdn the meaning of
18.-U.S.C. § 219. “‘The numbers act on behalf of the Department, .
and perfoxm official functions for the Department, under the
avthority of both Uthe statute and the Secretary. -

FMc= have been previously ddministratively determined to perfoxrm
an officiml function. Despite the Magnuson Act®s speécitic

_ exemption of the-FMCe {roa the FACA, BOAA Genmaral Counsel hns
opined that *[cj)ouncils ara Federal i{instrumentsllties created by
_statute to fulfill a Fedaral function, and ars funded by Fedoral
nppropristions.”? 51977, the Departmant of Justics found
.occasion to reyiev the functions and status of FNCs, albeit in
‘fhe context of meonbers' pexsonal lisbility wndor tha Federal Tort
Claims Act.” 1In thit opinion, OLC Viewed the FMCs as "omtab-
-iished- to execute a Federal function {and) to sssist the Secre—

tary of Comnerca in his official ondeavors. %  Furthermore, they

found that the "Councils come withim tha concept of an entity

. 'pib. L. 94,-2-6_5.’-71«;;{3 1r1. § 302 (Apr. 13, 197€), 90 Stmt.
347 (codified at 16 V.5.C. § 1852) . . -

16 U.s.C. § 1852{N) .

®16 U.S.C. S§ 1852(b).

™16 v.S.C. S 1852(1)(1).

Prisheries Managemsnt Council Niandbook. {March 198S)., .
at I-8.(citing MOAA/CC Oplnion, dated Oct. 3, 1978). Tne Depaxt—
xraent of Jumtice Toncurrcd-in 2his opinion on-August 21, 1979.-

Sce FHC lasdbook at iX-B 1J. . ’ ’

"1 0.L. €. 2I9 (oct. 14. 1977) .

. ™1 O.L.C. ot 200 (gititig 16 U.S.C. §35 18014n) (6)-¢7) and
1B53(s) (1) (<)) : : o ' ' '



which is an 'iiiut'e'gn':l part® of a Federal sgency. . - .. They ace
ipdispenable [5ic] clements in tho ststutory scheme of the 1976
Act, and are an integral part of the Department of. Copmerce's

stotutory mipcion under that Act.™? Thic conclusion vas ac— .

. ‘knowledged in a later OLC reviev of the status of FMCs, dotermin—
' ing that, although they lack indepsndent l1itigatiny authoxrity,
. they belong to any number of cateyories -of Federal agenciec.f

DECs vere not establizhed by statufe, but have existed through.

the administratlve puwer of _tha Department "to serve as Commusi-—

cations linke betwveen the bugsinescs community and the Governxent-

- 'in helping to carry out nationnl export expansion prograns. "%

- .The role of being a "ragional channal of communication” vas :
instrumental in deternining that the DECs were not advisory

bodies, and thiat the FACA did pot apply to Dees.M

4D O.L.C. 773, 780 n.2 (Sop- 17 1980).

Pcommarce Department Prose itcleané. dated Sep. 9, 1974. In

g M¥ozch 1960 the national-Export Expansion Ccouncil, vec formed by =~ .-

ordor of Sccretary of- Commercs Musller (purcuant to_a mecsage to
Congress {rom President Elsenhowverx) to "aiscover industry sectozs
. for which exportc could be incrensad, to assist aid encouxrnge

" flrms. entering the oxport field, to strengthen contancts vith |
Lusiness groups obrowsd, and to devaelup a volunteer ocryanization:
adsyuate to nect all these goals.” By 3973, the National Council
established 42 Rdgional Export Expansion <ouncils (with nearly
1,800 members). These Regional Counclls veres the predecessors <o
the DECs. ; {strict F £ C ils Pol}

flapua)l (Dec. 1, 1v87), at p. 2-L. The lntional Council vam
disbanded in 1973 vith the establishment of the rresident'’s
Export Cowncil. This office detexrmined, with ngredment of Office.
of lLegal Counsel, that because the Roglonal Export Expansion _
Councils were established scppyrately from the National council,
-they tould remain ln existence. -This office also remsonad that

the Regional Councile “do not porform advirocy functions {and the

FACA]) "will hot apply to {Regiconal Councils&] as long as they oxu
not ured to provide ndvice and recommandationt but continua to
function nc an informational distribution outlet for the Depaxt- .
ment.” Memorandum to the Flles from Robert <C. Goodwin, Jr. amd
Wallace ‘E. Brown, dated Dec. 20, 1973.. C . :

*Memorandun Oplnion Re: Proposed Executive Order mtitled
""Establlshing the Precident’s Export Counoil and for Other. :
Purposes” and » draft Presidential Memorandum Establishing the
Prasident's Interagency committee on Export €xpansion, from
Nobext €. ULixon, JIr., Asgistant Attorney Ceneral, offico of -‘Logal



'S

DECs do poscess cowe .Fedoral ties. DEC membors are nominated dby-
the resfpactive District Orfice Directoxrs of U.S. and foreign '
Commarcinl Service, and arc appointed by the Gecxetnry of Com—
merce. FEach District Office bDirector sarves as the cxecutive
secretary for his or her respective district's DEC. {Imployeas

 trom other Fedsral agencles also slt on thu DECs.

Oon. the wvhols, however, ve do not viow membarc of tha DECs to be
public officials within the mesning of 1B U.S.C. § 219(c) becausma
they do not_act for or-on behall of the Department in an official -
tunction. Despite limited *Federal ‘ties® mantioned above, DEC:- .

.-overwhalmingly pecforn activitics on their ovm accoxd,- purcuant

" to their own ®gende, vith their own assets. “They posseB: No -

' gtatitory chaitsx, ars not subject. to-the FACA,: nor-have they .
been suthoxitativaly considexred to be an integral part of -the

N Today, the ‘DE_Cs ,rc;t'ni.n_ their communications—link role and

wecollectively sexve as a volunteer auxiliary of U.S. and Forelign
Commercial Service bListrict Offices to encourage and support

- expoit oxpansion .activities in a varie of vays -within thair

respective geographical jurisdictions. " <The DECS {ocus on

. opportunities to.promote export avarencso at the local leval

through direct countalling ot firms misd providing information via '
seminars, wvorkshops, training conf{crences, and courses. Thcy. ‘
davalop relationshlps with localk finanoinl inztitucions to.-
promote finnncing of exports.”™ R

Decnuse oOf their primarily operntional. (not advisory) role, this’
office continuas Lo view DECS ap mot subject to the FACA:P DEC .
nctivitiec nre not supported by appropriated fundms. Rathar, each
DIC receives fundlng for its activities <hrough nembership foes

and other collectlons for thelr programs and servicesn. Jhese

Counsel, Department of Justice, dated oct. 26, 1973.
'YDEC Handbook, at p. I-1.
14, at p. 4-1.

. MSge., 9.9,, wenocandum for Brenda Ebeling from Barbara $-
Fredericks, Sub}ect: Expenditures by DEC Executive Socretiries
- and Relmbursermont Practicem, dsted Dec. 7, 1990. TAny coanltlse
vhich is establlished to pexrfora primarcily operational a= oppomed
to advisory fumctions™ ic an examplae of a gxoup not covered by ;
the FACA. -The administering Fesderal agency has the responsibild—
ty of determining whether a group 1B operntional or »dvicory in-
nature. Furthureore., the.mature of cuch a group nay cliange fxon
man operational to an advisory role. 41 C.F.R. § 101-6.1004{9). g
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tuu!s are dcpon).ted in local financial Lnsmtutions.i’ mx:
meotings are held ot a tipe and place mutually agreed upon by the
" choirman and the mesbars wil are opén to tlwe publlic.. The axecu—
tivo sacretary is rcppon‘;iblc for rpcording and preparing BURmM2XY
mimites of cach nesting.’” The policy of the U.S. and Foreign
‘Coumarcial Service has baen that Federal employees, includlng
‘exscutine pecretarism, m»ay not direct the dilisbirscnent -of DEC
tnndn or otheruize hnve nny "unthorj.ty, rm:potm;b[lity, superv{-
sx.on ox- control*” over DEC Tunds or Bccounts.? )

pgcs axra dawaloping adv_isory activltlcn, howovar, by prar.ldlng
;lnduntry and perspective- vievs 0 the President's Exporxt .
council,? and pacting om for the Department's conslderation
pos:ltious on trnde legislation imsves;* 1f these sdvisory -
activities form a significant paxt of the DECs' present—day AR
' activities, NECS could bdgin to be vieved om advicory committees -
=ubjact to ths FACA, with its mexbexrs considerad to be performing
-an off{iciml function, amd, thereby, acting ac puhl.).c officials. ’
‘2t the present tine, -hiovever, we have baan’ ad\u.scd that thess
2avisoxy activ{ties are of a ll.njced nature.” ,

1a. a‘t n.l.‘.
IpEc andbook, 2t p. 8—l.

- YUSLFCS Dulletin Ho. 87-48 (Jul. 10, 1987). fea alse
nonox:andua ek nots 21, -Supim-

. ®Tno Precidont® s Export Coumsel (PEC) was outab.lix:hud by
Dcecntive Ordar 1175) {pec. 21, 1973). Sections 3 and 6 of that .
Fxecutive Order authorized the PEC tO estnbllsh with the concax—,
‘Tanca of the Socretary- of Commerce, Subordinate committess, which
wvould be subject to the FACA. In 1975, the Internal Revenus
Sarvice considexed the PEC, "including itcs subordinste cowmmlt—
tees,” to be part of the executive branch of government fox "~
purposes of treatling contributions to it as. deductible charita-
‘ble centrilntions. Hemoxrandun to Kaxl E. BokXe from Bllly M.
llu'rgott. Cilef, Individual 1ncoms T2aXx Branch, Intaraal Revenue
“Service, dated Jun. 25, 1975. Ln intaerpraeting that ruling in’
1982 and 1984, thils office sdvised that DEC®s nre “suboxdinote
comnittees™ of the PIC. In llght of the histoxy of the DSC!::
note 17, aubpin, this" interprc tat ion is inocoxzTect.

o 1} = o l-l'nndboo)c. "nt Pp. $-1.

"Tel ephone convereation .on 4/22/92 .wlth bDiane Burke, Direc-
tor of Pubdlic and Private Programs, U.S. & Foreigm Comnercial
Sarvice. The DICs may be dnfoxrmally requestad to - -provide input
vn “enctying- :xport ispuen,” but USLIFCS does not cncourage DECs
to tubuit torma.l posltion papexrr on tradc 1legislation. -



(1)

(ii)

(iii)

(iv)

Excerpts from 22 U.S. C. 611

The term “foreign principal” includes-—

a government of a foreign country and a foreign polltlcal party;

a person outside the United States, unless it is established that

such person is an individual and a citizen of an domiciled within

the United States, or that such person is not an individual and is
organized under or created by the laws of the United States or of

any State or other place subject to the jurisdiction of the United

.States and has its principal place of business within the United

States; and

a partnership, association, corporation, organization, or other
combination of persons organized under the laws of or having its
principal place of business in a foreign country.

Except as provided in subsection (d) hereof, the term “agent of a
foreign principal’ means-.

any person who acts as an agent, representative, employee, or
servant, or any person who acts in any other capacity at the
order, request, or under the direction or control, of-a foreign
principal or of a person any of whose activities are directly or
indirectly supervised, directed, controlled, financed, or
subsidized in whole or in major part by a foreign principal, and
who directly or through any other person-—

engages within the United States in political act1v1t1es for or in
the interests of such forelgn principal;

acts within the United States as a public relations counsel,
publicity agent, information-service employee or political
consultant for or in the interests of such foreign principal;
within the United States solicits, collects, disburses, or
dispehses contributions, loans, money, or other things of value
for or in the interest of such foreign principal; or

within the United States represents the interests-of such foreign
principal before any agency or officials of the Government of the

United States; and

any person who agrees, -consents, assumes or purports to act as, or
who is or holds himself out to be, whether or not ‘pursuant to
contractual relationship, an agent of a foreign principal as
defined in clause (1) of this subsection.



Lobbyists on Agency Boards and Commissions

Pursuant to a Presidential Memorandum released on June 18, 2010, White House
policy direct the heads of executive departments and agencies not to make any new
appointments or reappointments of federally registered lobbyists to advisory
committees and other boards and commissions. o

The Department of Commerce is establishing a new vetting requirement pursuant
to all new appointments and reappointments. Registered Federal lobbyists will no
longer be appointed or reappointed to Government boards, commissions, and
related entities, including Federal Advisory Committees. This restriction applies to
new appointments and reappointments only. '

Registered lobbyists are individuals who must register pursuant to the Lobbying
Disclosure Act of 1995, as amended.



The White House ‘
Office of the Press Secretary
For Immediate Release

June 18, 2010

Presidential Memorandum--Lobbyists on
Agency Boards and Commissions

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES
SUBJECT: Lobbyists on Agency Boards and Commissions 4

My Administration is committed to reducing the undue influence of special interests that for too
long has shaped the national agenda and drowned out the voices of ordinary Americans. Special
interests exert this disproportionate influence, in part, by relying on lobbyists who have special -
access that is not available to all citizens. Although lobbyists can sometimes play a constructive
role by communicating information to the government, their service in privileged positions
within the executive branch can perpetuate the culture of special interest access that I am
committed to changing. :

On the day after my inauguration, I signed Executive Order 13490, which places strict limits on
the ability of lobbyists to serve in Government positions related to their prior lobbying activities.
Last September, we took another step to close the revolving door through which lobbyists enter
and exit Government positions when we announced that my Administration aspires to keep
Federal agencies' advisory boards free of federally registered lobbyists. Many departments and
agencies are making this aspiration a reality by no longer placing federally registered lobbyists
on advisory boards a practice that I am now establishing as the official policy of my
Administration.

- Accordingly, I hereby direct the heads of executive departments and agencies not to make any
new appointments or reappointments of federally registered lobbyists to advisory committees
and other boards and commissions. Within 90 days of the date of this memorandum, the
Director of the Office of Management and Budget shall issue proposed guidance designed to
implement this policy to the full extent permitted by law. The final guidance shall be issued

- following public comment on the proposed guidance.

This memorandum is not intended to, and does not, create any right or benefit, substantive or

procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.

The Director of the Office of Management and Budget is hereby authorized and directed to
publish this memorandum in the Federal Register.

BARACK OBAMA




