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= MSA Background

* MSA Management Structure

* Policy Mandates (National

Standards)




Background and History

e Pre-1976

— State management — Foreign fishing in what
within territorial waters is now EEZ
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Presentation Notes
In 1976, with the idea in mind that domestic fishermen would manage their harvests more responsibly than foreign fishermen, Congress passed a precursor to what is now the MSA.  Known as the Fishery Conservation and Management Act (FCMA), this early fish law’s goal was to eliminate foreign fishing in U.S. waters and replace that effort with domestic fishing.    

The FCMS established the Fishery Conservation Zone (the FCZ) which extended U.S. jurisdiction out to 200 nm.  This FCZ served as the basis for what has now become the EEZ.

The FCMA set up the basic management structure we have in place today, whereby regional fishery management councils make management recommendations to the Secretary within the parameters of Congressionally defined policies (national standards).  However, over the years, the goals of the statute have evolved away from the focus on sheer utilization and development in favor of longterm health and sustainability of the resource and its habitat.




1996: Sustainable Fisheries Act

e Same Management Structure
* New Name (MSA)
* Increased focus on Sustainability

— New National Standards 8. 9. 10 (Communities, bycatch, and
safety)

— New Required Components in FMPs (specify overfishing
definitions, identify and describe EFH, fishery impact statements

— Rebuilding Requirements (within 10 years)

— Standardized Bycatch Reporting Methodology
— Revised definition of OY

— Modified NS 5

See “Guide to the Sustainable Fisheries Act
http://www.nmfs.noaa.gov/sfa/sfaguide/102.htm
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OY (changed “modified” to “reduced”.  The definition has been revised (in (28)(A)) to require considering the protection of marine ecosystems in setting optimum yield. It clarifies (in (28)(B)) that social, economic, or ecological factors may be used to set OY lower than the maximum sustainable yield, but not higher. And it specifies (in (28)(C)) that, for an overfished fishery, the OY must provide for rebuilding to a level consistent with producing the MSY. 

NS 5 – Language changed from “promote efficiency” to “consider efficiency.”



2007: Magnuson-Stevens
Reauthorization Act

Increased Accountability: ACLs and AMs; end -
& prevent Overfishing

Strengthens role of science

Emphasis on Market-
Based Management:
LAPPS

Council Member Training
Coordination with NEPA
International Cooperation

Registration of recreation
fishers



* Councils recommend within
Congressionally prescribed polic
mandates (i.e., National Standards
and other mandates)

* Secretary Reviews and Decides with
limited discretion and time

* Both must utilize open public process

* Products are Fishery Manageme
Plans (FMPs) and Regulatio




- Governors
: Nominate/Secretary

appoints

Qualifications

— Knowledgeable about
fisheries

— Fair and balanced
apportionment

Special Represe

E.g., North Carolina on

Mid-Atlantic; Tribal seat on

Pacific

Portland

-
.
& Honolulu

=
. ) Anchorage
e

Mewburyport
Dover, DE
® Charleston
Tampa Bay

- San Jaun




(3) Manage stocks as a unit *

', (2) Best available scientific information

(4) Allocations fair and equitable, promote conservation, and prevent
excessive shares

(5) Consider efficiency in utilization; not have economic allocation as sole
purpose *

(6) Allow for variations and contingencies
(7) Minimize costs, avoid duplication *

(8) Consider fishing communities to provide for their sustained
participation and to minimize adverse economic imp

(9) Minimize bycatch, and bycatch mortality *

(10) Promote safe‘ﬁiiiii.‘ I’fe at sea * M
“h‘. . - T 1 '.-‘
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Stars indicate caveats of “to the extent practicable.”
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= National Standard
Guidelines (50 CFR 600)

Wildlife and Fisheries

= | essons from Case Law




“Conservation and management measures shall prevent
overfishing while achieving, on a continuing basis, the
optimum vield from each fishery for the United States
fishing industry.”

MSA §1851(a)(1) a

ll
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OY = greatest overall benefit to the Nation
With respect to:  Food, recreation, marine ecosystems

Based on MSY, as reduced by:
Social, economic, or ecological factors

Consistent with Rebuilding

MSY
Largest long-term average yield
Under prevailing ecological conditions

Overfishing
Rate of fishing mortality
Jeopardizes long-term ability to produce MSY

Definitions from MSA and CFR

The mandate to achieve OY while preventing overfishing is the central driving policy of the MSA. We see this mandate repeated throughout the law in various places:  
Section 2:  the Findings, Purposes, and Policy;
Section 301:  National Standard 1;
Section 303:  Contents of FMPs

Here’s what it means:
The MSA defines Optimum Yield (OY) to mean: “the amount of fish which– 
will provide the greatest overall benefit to the Nation, particularly with respect to food production and recreational opportunities, and taking into account the protection of marine ecosystems; 
is prescribed on the basis of the “maximum sustainable yield” (MSY)  from the fishery, as reduced by any relevant social, economic, or ecological factor; and 
in the case of an overfished fishery, provides for rebuilding to a level consistent with producing the maximum sustainable yield in such fishery. 

MSY means “the largest long-term average catch or yield that can be taken from a stock or stock complex under prevailing ecological and environmental conditions.”
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(1) “subject to overfishing” refers to a stock that is experiencing a
fishing mortality (harvest) rate above the level that provides for
the maximum sustainable yield (i.e., rate of removals is too
high).

(2) “overfished” refers to a stock that has a biomass level below a
biological threshold specified in its fishery management plan
(i.e., the population is too low).
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See 50 CFR 600.310(e)(2)(i)(B), (E) for technical definitions.

See also:   MSA, section 3(33)
OY = greatest overall benefit to the Nation
With respect to:  Food, recreation, marine ecosystems

Based on MSY, as reduced by:
Social, economic, or ecological factors

Consistent with Rebuilding

MSY
Largest long-term average yield
Under prevailing ecological conditions

Overfishing
Rate of fishing mortality
Jeopardizes long-term ability to produce MSY

Definitions from MSA and CFR

MSY means “the largest long-term average catch or yield that can be taken from a stock or stock complex under prevailing ecological and environmental conditions.”
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Mandates to Fulfill N.S. 1

The 2007 MSRA added new mandates to
ensure compliance with National

Standard 1:

— Secretarial duty to end overfishing
Immediately (MSA §§ 304(e)(3)(A), 302(h)(6))

— Annual Catch Limits based on science
(MSA §303(a)(15))

— Accountability Measures (MSA §303(a)(15))

14



=

e Annual Status
Report

e Detailed timelines

e Must end overfishing
Immediately

 If Council fails to
submit rebuilding
within 2 years,
Secretary must
within 9 months

Ending Overfishing and Rebuilding

o Specifies criteria for
Rebuilding plans

— End overfishing immediately

— Rebuild in as short atime
as possible

— Not exceed 10 years

(MSA 8§ 304(e)

15
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MSA section 304(e)

The MSA’s overfishing provisions require NMFS to report annually to Congress and the councils on the status of regulated fisheries, using the overfishing criteria specified in the FMPs.54  For any fishery that is overfished, the council (or the Secretary for HMS species) must develop a rebuilding plan within one year.  If a council fails to do so, the Secretary then must develop the plan within 9 months.  

The rebuilding plan must:
specify a period for ending overfishing and rebuilding the fishery that shall be 
(i) as short as possible, taking into account the status and biology of any overfished stocks of fish, the needs of fishing communities, recommendations by international organizations in which the U.S. participates, and the interaction of the overfished stock of fish within the marine ecosystem; and 
(ii) not exceed 10 years, except in cases where the biology of the fish, other environmental conditions, or management measures under an international agreement in which the United States participates dictate otherwise




Relevant Additional National
Standards

Science and Socio-economic
considerations and mandates are
highlighted in National Standards 2, 5,
7, and 8.

(MSA 8301(a)(2), (5), (7), (8) el



“Best Available” may be
Incomplete or allow conflicting
Interpretations

Councils should justify choices

What to do with new data

illian Taone
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Guidance in CFR

50 CFR 600.315 


Case Law: National Standard 2

It is OK to rely on limited data.

X Using data that we have stated is
unreliable without explaining why
we’re using it is NOT OK.

X Decisions based on politics instead
of science are NOT OK.

18
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With a few exceptions, NMFS has almost always prevailed against challenges to its M-S Act National Standard 2 compliance.  The key factor in both the wins and losses has been the reasonableness of the agency’s action in light of the administrative record.

Wins:
lack of complete scientific information on shark stock status does not prevent the Secretary from conserving a species based on limited available data, especially when the very nature of the species prevents the collection of more complete scientific information. (Blue Water Fisherman’s Ass’n v. Mineta, 122 F. Supp. 2d 150 (D.D.C., Sept. 25, 2000)).
a decision by the Secretary based on conflicting or incomplete scientific evidence is not thereby rendered arbitrary and capricious in relation to National Standard 2. (A.M.L. Intern., Inc. v. Daley, 107 F.Supp.2d 90 (D. Mass., July 28, 2000)). 
“Inconclusiveness alone... does not preclude the Secretary from acting based on a thorough consideration of available and relevant data...  Difficulties with the data and the nature of the scientific method are expected in managing a resource as elusive as a fishery.”  “The Magnuson Act does not force the Secretary and Councils to sit idly by, powerless to conserve and manage a fishery resource simply because they are somewhat uncertain about the accuracy of relevant information.”   The Administrative record before the court evinces a healthy debate (both within NMFS and between NMFS and participating constituencies) which featured noticeably vocal expert opinions both supporting and opposing the means employed by the Secretary...  It is the prerogative of [the Secretary] to weigh those opinions and make a policy judgment based on the scientific data.(lost on other grounds). (Southern Offshore Fishing Association v. Daley, 995 F.Supp. 1411; (M.D. Fla. 1998)).
A court upheld NMFS’s use of a biomass  proxy that showed overfishing was occurring even though plaintiffs had offered a new, but not yet vetted, theory showing other results. (North Carolina Fisheries Assoc., Inc., and Georges Seafood, Inc., v. Evans, 2001 U.S. Dist. LEXIS 19152, (E.D. Va, November 13, 2001)).
NMFS is required only to base its determination on information available at the time of preparing an FMP or regulations.  Incomplete information does not prevent the preparation and implementation of an FMP.  (Recreational Fishing Alliance v. Evans, 172 F.Supp.2d 35 (D.D.C., Sep 20, 2001)).
despite new reports submitted by plaintiffs showing results other than those relied on by the agency, the new reports did not necessarily apply to the current action, and there was evidence that NMFS did rely on relevant information. (Ace Lobster Co., Inc. v. Evans, 165 F.Supp.2d 148 (D.R.I., Sep 12, 2001)).
Losses:
In calculating bycatch mortality rates for the 2001 Pacific groundfish specifications, NMFS argued that it was reasonable to extrapolate from a 1987 study, since that was the best available information.  The court found that NMFS had not explained why it was reasonable to use estimates of 16-20% bycatch mortality when the study NMFS was using also cited a possible rate of 52%.  In addition, the court held that it was not reasonable for NMFS to continue to rely on estimates of 16-20% bycatch mortality rates when it was a “virtual certainty” that bycatch mortality had increased over the years.  The court criticized NMFS for failing to account for new evidence and instead relying on “static estimates that are 15 years old.”  Natural Resources Defense Council, Inc. v. Evans, 168 F.Supp. 2d 1149 (N.D.Cal., Aug. 20, 2001). 
Another loss on National Standard 2 grounds occurred in Midwater Trawlers Coop. et al v. Commerce, an unusual and fact-specific case involving tribal treaty rights (2002 U.S.App. LEXIS 3419 (9th Cir) (and lower court opinion at 139 F.Supp.2d 1136)). NMFS was under court-order to set aside an amount of quota for Indian tribes in order to comply with treaty rights.  The court struck down the agency’s attempt to strike a “compromise” because the compromise rendered the quota not based on best available science. 
A notable instance of a district judge ruling against the agency on science in NMFS’s older cases occurred in Fishermen’s Dock Cooperative v. Brown, 867 F.Supp. 385, 1994 E.D. Va (1994), which was overruled on appeal.  The case related to NMFS’s implementation of the 1994 summer flounder commercial quota, which had been developed based on a conservative estimate of the stock’s recruitment rate (based on one standard deviation below the geometric mean).  The district court concluded that the geometric mean constituted the best available scientific information and that to the extent the basis for the quota deviated from the mean, it was invalid.  On appeal the Fourth Circuit reversed.  Fishermen’s Dock Cooperative v. Brown, 75 F.3d 164, 169-170, (4rth Cir. 1996) .




© Consider efficiency in

the utilization of
fishery resources;

* Economic allocation
may not be the sole
purpose.

A DEEP-SEA TRAWL
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50 CFR 600.330 
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Duplication

* Not every fishery

needs an FMP

* Consider costs: fuel
costs, enforcement
costs, burdens of
collecting data

* Analysis to show
benefits justify costs
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50 CFR 600.340
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50 CFR 600.340 



N.S. 8 Communities

Consistent with conservation requirements, take
Into account the importance of fishery resources
to fishing communities in order to:

(1) Provide for their sustained
participation; and

(2) To the extent practicable,
minimize adverse economic

Impacts.

50 CFR 600.345
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Fishing Community:  Substantially dependent on the fishery, or 
Substantially engaged in harvesting or processing to meet social and economic needs;
Geographically based

Sustained Participation:  ….continued access to the fishery within the constraints of the condition of the resource.

Case Law on NS 1 and NS 8 interactions:  
Conservation requirements of NS 1 dominate.

“A collapsed fishery will not be economically viable for decades, and is a worse economic consequence than the temporary measures (several years of industry shut-down) contained in the FMP...”

“while economic effects must be taken into account, such effects were not meant to trump the real purpose of the MSA, which is to preserve and protect US fisheries.”

“Deliberations regarding the importance of fishery resources to affected fishing communities, therefore, must not compromise the achievement of conservation requirements and goals of the FMP.”







Secretarial FMPs/amendments, msas
Ending Overfishing, msa s 304(e)

Highly Migratory Species (HMS), wsa s 304()
Essential Fish Habitat, msa s sos)

Emergency Actions, wmsa s 305(c)
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